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Hbbshtv.  Olabk. 

(86  Ark.  17.) 
Omtnui — bOween  tenants  in  common  at  to  •wr^UarMp  — Jowd  wUL 

Aa  tgTMmnnt  In  writing,  between  tenants  In  common,  that  the  sorrlTor  shall 

take  the  other^s  estate,  le  Invalid. 
A  joint  will,  conditioned  to  take  effect  on  the  death  of  both.  Is  invalid. 


B 


ILL  in  equity.     The  opinion  states  the  case.     The  bill  was 
dismissed  below. 


Ra9e^  for  appellant. 

Eakin,  J.  Abram  and  Aaron  Clark  were  two  brothers,  both 
unmarried,  who,  working  together,  had  by  their  joint  industry 
acquired  a  large  personal  and  real  estate,  all  of  which  they  held  as 
tenants  in  common,  regardless  of  whether  the  legal  title  had  been 
taken  m  the  name  of  both,  or  either.  They  had  a  mother,  Xarir^ 
Clark,  and  fonr  sisters,  to  wit :  Snsan  and  Sarah  Clark,  both  an- 
married,  Elizabeth  Miller,  a  widow,  who  died  leaving  un  only  son,. 


ARKANSAS, 


Hemby  ▼.  Clark. 


Abram  Miller,  and  the  complainant,  Ann  Eliza  Henhy,  whose 
husband  was,  at  the  time  of  the  transaction  herein,  and  still  is, 
ahve. 

On  the  11th  of  May,  1850,  both  brother's,  being  then  residents  of 
Pope  county,  entered  into  a  mutual  obligation  in  writing  under  seal. 
After  reciting  that  they  had,  mutually  and  by  their  joint  labor  and 
energy,  acquired  what  property  they,  and  each  of  them,  then  held 
and  possessed,  they  thereby  agreed  between  themselves,  that  the 
survivor  of  them  should  have,  hold  and  possess,  all  tbe  interest  of 
both  parties  in  the  property,  real  and  personal,  whioli  uey  then 
owned,  to  the  exclusion  of  all  other  persons  whatever.  "  Wherefore," 
the  instrument  proceeds  to  provide,  "  the  said  Abram  Clark  for  the 
consideration  hereinafter  mentioned,  hereby  gives  and  grants  unto 
the  said  Aaron  Clark,  at  the  death  of  the  said  Abram  (should  the 
said  Abram  die  before  the  said.  Aaron),  all  his  property,  real  and 
personal,  which  he  may  now  have,  or  which  he,  the  said  Abram, 
may  have  at  the  time  of  his  death,  to  have  and  to  hold  the  same, 
to  the  said  Aaron,  and  his  heirs  forever."  Aaron,  on  his  part,  and 
^n  like  language,  conveyed  all  his  interest  in  the  property,  present 
and  prospective,  to  Abram,  in  case  the  latter  should  survive.  The 
instrument  was  signed  and  sealed  by  the  parties,  and  attested  by 
two  witnesses,  but  not  in  the  form  usually  adopted  in  the  attesta- 
tion of  wills. 

Abram  died  about  the  17th  of  May,  1851,  at  which  time  the 
brothers  owned  large  amounts  of  personal  property,  consisting  of 
slaves,  cash,  money  at  interest,  goods  and  choses  in  action,  more 
than  enough,  taking  one-half,  to  have  paid  all  of  Abram's  debts. 
There  were  also  lands  and  town  lots  so  held  in  common,  in  Fort 
Smith,  Sebastian  connl^,  and  in  the  counties  of  Pope  and  Yell  and 
Johnson.  Aaron  had,  shortly  before,  removed  to  Fort  Smith,  and 
resided  there.  On  the  death  of  his  brother  he  took  possession  of 
all  the  joint  property,  claiming  it  as  his  own  under  the  agreement 
He  became,  and  was  recognized  as  the  head  of  the  family ;  and 
his  mother  depended  upon  him  wholly  for  support.  She  was  not 
very  old,  and  the  proof  leaves  the  impression  that  she  was  com- 
petent to  deal  for  herself  with  regard  to  business  affairs.  She 
renounced  all  claim  to  Abram's  estate  ;  and  in  order  to  carry  out 
the  agreement  of  the  brothers,  she,  at  Aaron's  suggestion,  and  to 
avoid  misunderstanding,  conveyed  to  him,  on  the  8th  of  December, 
1851,  all  her  interest  in  Abram's  estate,  real  or  personal.    She  also 
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U)ok  out  letters  of  adminietratioQ  on  Abram^s  estate,  but  seems 
never  to  have  acted.  The  object  seems  to  have  been  to  preTent  in- 
terference, by  other  parties,  with  the  transmission  of  the  whole 
estate  to  Aaron.  In  all  the  matters  she  acted  intelligently,  without 
undue  influence,  or  actual  fraud  on  the  part  of  Aaron. 

Aaron  died  on  the  14th  of  November,  1855,  leaving  a  will.  By 
it  he  gave  to  his  mother  and  his  sister  Sarah  all  his  real  estate  in 
Sebastian  and  Pope  counties,  to  hold  as  tenants  in  common  ;  also 
his  personal  property  of  all  kinds,  subject  to  his  debts.  To  his 
sister  Elizabeth  Miller  he  gave  all  his  real  estate  in  Perry  and  John- 
son counties;  and  to  complainant,  Ann  Eliza,  all  his  real  estate  in 
Yell  county,  and  other  real  estate  not  disposed  of.  This  will  was 
duly  probated  on  the  17th  of  November,  1855 ;.  and  Sol.  F.  Clark, 
named  as  executor  therein,  received  letters  testamentary.  He  seems 
to  have  taken  no  control  of  the  real  estate;  and  the  personal 
property  which  came  to  his  hands  was  by  him,  with  some  trivial 
exoeptious,  turned  over  to  said  Sarah. 

On  the  12th  of  June,  1860,  Sarah  and  her  mother  Nancy  executed 
a  writing  which  they  described,  and  intended,  as  their  joint  will, 
dnlj  attested  by  witnesses.  By  it  they  gave  to  Elizabeth  Miller, 
with  some  real  estate,  a  negro  boy,  all  their  household  and  kitchen 
furniture,  and  a  carriage  and  horses.  To  the  complainant,  Ann 
Eliza,  they  gave  $1,000,  and  also  the  remainder  interest  in  all  the 
property  given  to  Mrs.  Miller  after  the  latter's  death.  The  balance 
of  their  property  they  bequeathed  to  trustees  for  charitable  pur- 
poses. 

It  was  provided  however  that  the  ''bequests  and  devises''  should 
be  postponed,  as  regarded  use  and  enjoyment,  until  the  death  of 
both,  with  a  reservation  of  nght  in  the  survivor  to  have  the  sole 
control,  management  and  disposal  of  all  the  property  during  her 
life — the  balance,  undisposed  of,  at  the  death  of  the  survivor, 
being  all  that  was  subject  to  the  provisions  of  the  will. 

Susan  had  meanwhile  died  unmarried ;  and  on  the  27th  of 
November,  1861,  Nancy  Clark  died,  leaving  as  her  next  of  kin 
her  three  children  —  complainant,  Elizabeth  Miller  and  Sarah. 
No  notice  at  the  time  was  taken  of  the  joint  will,  and  in  1870  com- 
plainant's husband,  Benjamin  F.  Hershy,  was  duly  appointed  ad- 
ministrator of  her  estate.  On  the  14th  of  September  of  tiiat 
yeju*,  Sarah  being  still  alive,  the  foregoing  joint  will  was  probated 
by  the  oath  of  one  of  the  witnesses. 
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About  that  time  complainant,  Ann  Eliza  Hershj,  filed  this  bill 
against  Sol.  F.  Clark  as  administrator  of  the  estate  of  Aaron  Clark, 
her  husband,  Benjamin  F.  Hershj,  as  administrator  of  Nancy  Clark, 
Sarah  Clark  and  Abracn  Miller,  claiming  as  one  of  the  heirs  of  her 
brother  Abram,  and  also  as  heir  aud  distributee  of  her  mother 
Nancy.  She  seeks  an  account  of  the  personal  effects  turned  oyer 
to  Samh  by  Sol.  F.  Clark,  the  executor  of  Aaron,  and  of  the  per- 
sonal property  of  her  mother,  and  of  moneys  receiyed  by  Sarah  for 
rents  and  profits,  and  for  sales  of  lands ;  and  that  her  distributiTe 
share  of  said  estate  be  ascertained,  and  that  she  have  partition,  eta 

Sarah  Clark  answered  the  bill,  insisting  upon  the  good  faith  of 
the  conveyance  from  her  mother  to  Aaron  of  the  property  she  de- 
rived from  Abram's  estate,  and  denying  all  fraud  or  imposition  or 
undue  influence.  Her  answer  does  not  controvert  the  material  facts 
above  set  forth,  and  upon  them  she  bases  her  right  to  retain  the 
property.  She  makes  her  answer  a  cross-bill  to  quiet  her  title. 
Abram  Miller  adopts  her  answer. 

The  statute  of  limitations  was  also  relied  on  by  defendants. 

The  cause  was  heard  upon  the  pleadings,  exhibits  and  depositions. 
The  court  upon  hearing,  came  to  the  conclusion  that  the  matters 
set  forth  in  the  bill  did  not  entitle  complainant  either  to  an  account 
or  partition,  and  dismissed  it  with  costs.     She  appealed. 

The  instrument  executed  between  the  brothers  conveyed  nothing 
tn  preseniu  The  intention  of  it  is  expressly  declared  to  be  that  the 
survivor  should  have  all  the  interest  of  both  parties  in  the  property. 
The  use  of  the  present  tense  in  the  words  *'  gives ''  and  **  grants  "  is 
qualified  by  the  words. which  follow,  **  at  the  death  of  said  Abram/ 
in  one  contingency,  and  ^*  at  the  death  of  said  Aaron ''  in  the  other. 
It  is  not  the  case  of  a  vested  right  conveyed  by  the  instrument,  re- 
serving a  life  estate  in  the  grantor.  It  has  been  repeatedly  held 
that  such  an  instrument  as  that  last  mentioned  will  be  sustained 
as  a  valid  deed  ttUer  vivos.  They  were  often  used  in  disposi- 
tions of  slave  property,  and  sustained,  so  far  as  the  cases  have 
come  within  our  notice,  by  the  courts  of  all  the  southern  States. 
But  this  instrument,  now  before  ur,  is  not  of  that  charac- 
ter. It  professes  to  convey  nothing  in  presently  and  cannot 
stand  as  a  conveyance ;  nor  can  it  be  upheld  as  a  mutual  cove- 
nant. It  is  unreasonable,  and  against  public  policy,  that  one  should 
be  allowed,  by  an  irrevocable  contract,  not  only  to  denude  himself 
of  all  control  of  all  his  property,  of  every  nature  whatever,  which  he 
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■t  the  time  poeBeases,  bot  also  of  all  he  may  afterward  acquire.  Such 
a  contract  would  not  be  enforced  either  in  law  or  equity  It  is  obvi- 
ous, too,  that  the  brothers  did  not  intend  their  obligations  to  hare 
that  force  during  their  lives. 

There  is  no  possible  view  of  this  contract  which  would  give  it  any 
binding  force  during  their  joint  lives.  It  was  revocable  at  pleasure 
by  either. 

Whether,  if  properly  proven,  it  might  not  have  operated,  on  the 
contingency  of  the  death  of  one  of  them,  as  his  separate  will,  is  a 
qaestion  which  does,  not  arise,  and  upon  which  we  intimate  no 
opinion.  No  effort  was  made  to  prove  or  sustain  it  as  a  will  of 
Abram,  with  regard  to  his  share  of  the  joint  property. 

The  effort  of  Nancy  Glark  and  her  daughter  SarsJi  to  execute  a 
joint  will  was  nugatory.  There  can  be  no  such  thing  as  a  joint 
will,  to  take  effect  on  the  death  of  the  survivor.  A  will  must  take 
effect  at  the  death  of  the  testator,  and  not  at  a  time  still  in  the 
ftitnre.  This  instrument,  so  far  as  regards  Nancy  Clark's  property, 
could  only  have  taken  effect  by  its  terms,  by  vesting  in  Sarah  the 
complete  disposition  and  control  of  all  her  mother's  property,  with- 
out imposing  any  obligation  on  Sarah  to  carry  out  the  benevolent 
parposes  had  in  view  by  both;  for  with  regard  to  the  latter,  her 
part  at  least  was  and  remains  ambulatory,  and  she  may  defeat  the 
common  intention  by  changing  her  will.  There  is  no  mutuality 
with  regard  to  the  future  charitable  objects;  and  the  mother  cannot 
be  supposed  to  have  intended  that  the  remnant  of  her  property,  not 
disposed  of  by  Sarah,  should  go  in  any  event  to  the  charities  in 
riew,  without  the  aid  of  Sarah's  property  also. 

This  effort  illustrates  the  force  of  the  principles  stated  by  M^ 
Jannan  in  his  work  on  Wills,  vol.  1,  p.  27.  He  says:  ^'A  joint  or 
mutual  will  is  said  to  be  unknown  to  the  testamentary  law  of  Eng- 
land. An  objection  to  such  an  instrument  as  testamentary,  is  its 
irrevocability,  for  it  is  of  the  essence  of  a  will  that  it  is  ambulatory, 
and  may  be  revoked  at  any  time  prior  to  the  death  of  the  testator.^ 
And  he  refers  to  Clayton  v.  Livennan^  2  Dev.  &  Bat  558,  which  it 
directly  in  point 

The  joint  instrument  between  Abram  and  Aaron  Clark,  and  the 
joint  will  of  Nancy  and  Sarah  Olark,  should  both  have  been  disre* 
garded. 

The  complainant  was,  at  the  death  of  Abram,  and  has  since  con- 
tinned,  9k  feme  covert  She  is  not  barred  by  the  statute  of  limi  tationa 
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She  is  entitled,  under  our  statutes  of  descents  and  distributiong, 
to  a  share  of  the  real  estate  of  which  her  brother  Abram  died  pes* 
sesscd;  also  to  her  proper  share  of  the  real  and  personal  property 
of  her  sister  Susan  and  her  mother.  She  is  entitled  to  an  account, 
to  be  taken  under  the  direction  of  the  court,  to  ascertain  these  in- 
terests. 

She  must  elect  however,  as  her  bill  yirtually  does,  to  disclaim  all 
rights  to  the  property  in  question  acquired,  dii-ectly  to  herself, 
through  the  will  of  her  brother  Aaron^  «Thatwill  disposes  of  in- 
terests which  she  claims  adversely,  and  the  case  for  election  arises. 
She  must  rest  on  her  rights  to  any  of  the  property  in  question 
derived  through  the  statutes  of  descents  and  distributions  from 
Abram  or  her  mother  or  her  sister  Susan.  The  property  has  never 
been  divided,  and  it  must  all  be  done  in  one  suit.  The  usual 
remedial  proceedings  in  equity  are  sufficient 

The  court  erred  in  dismissing  the  bill  for  want  of  equity. 
Reverse  and  remand  for  further  proceedings  consistent  with  law 
and  this  opinion. 

Reversed  and  remanded. 


Boyd  t.  Bryant. 

(86  Ark.  09.) 

OonetiMionaHaw  —  local  option  U^uer  Imn. 
A  poliee  law,  to  take  effect  upon  local  adoption,  is  not  nnooiurtitntlonU.* 

rpHE  opinion  states  the  case. 

Rousseau,  for  appellant. 

M.  L.  JeneSf  contra. 

English,  0.  J.    This  case  involves  the  oonstitntionality  of  tht 
following  act: 

rro  same  effect,  Aote  v.  Ooofce  (24  Mion.  247).  81  Am.  Bep.  844. 
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^  An  act  to  prcTont  the  sale  or  giving  away  of  vinous,  spiritnons  or 
intoxicating  liquors,  within  three  (3)  miles  of  any  academy,  ooU 
lege  or  university  in  this  State. 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Arkaiisas  : 

**  Sec.  1.  That  it  shall  be  unlawful  for  any  person  to  sell  or  give 
away  any  vinous,  spirituous  or  intoxicating  liquors,  within  three  (3) 
miles  of  any  academy,  college,  or  university  in  this  State  while 
pupils  are  being  taught  or  instructed  in  the  same. 

"  Sec.  2.  The  provisions  of  this  act  shall  not  apply  to  druggists 
who  sell  said  liquors  for  medical  purposes  only;  provided,  that  said 
druggists  shall  in  every  case  procure  the  written  certificate  of  a  reg- 
ular practicing  physician,  that  the  liquor  so  sold  or  given  away  is  for 
nse  in  a  case  of  actual  sickness,  and  as  a  remedy  therefor  ;  provided, 
further:  thac  the  provisions  of  this  act  shall  not  apply  to  cities  of 
the  first  and  second  classes,  in  which  a  regular  police  force  is  pain- 
tained. 

^  Sec.  3.  That  the  provisions  of  this  act  shall  apply  to  those 
preparations  known  as  *  bitters,'  the  body  or  portion  of  which  con- 
sists of  alcohol  or  other  intoxicating  liquors, 

''Sec  4.  That  whenever  the  adult  residents  of  any  township  of 
any  county  desire  to  avail  themselves  of  the  provisions  of  this  act, 
a  majority  of  them  shall  petition  the  County  Court  of  their  county, 
setting  forth  the  fact  that  an  academy,  institute  of  learning,  or 
nniTersity,  in  which  pupils  are  taught,  is  located  in  their  township 
or  district,  and  praying  that  the  sale  or  giving  away  of  spirituous 
liquors  be  prohibited  within  three  (3)  miles  of  the  same  ;  where- 
upon should  said  County  Court  be  satisfied  that  a  majority  of  said 
residents  so  petition,  shall  make  an  order  in  accordance  with  said 
prayer,  and  from  thenceforth  it  shall  not  be  lawful  to  vend  or  give 
away  any  spirituous  liquors  within  the  limits  aforesaid. 

*'Sec.  5.  This  act  shall  not  be  construed  to  affect  or  repeal  any 
law  in  force  in  regard  to  selling  liquors  within  certain  prescribed 
limits  of  any  institution  of  learning,  passed  at  this  session  of  the 
general  assembly. 

^  Sea  6.  That  any  person  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense 
shall  be  fined  in  any  sum  not  less  than  twenty-five  (25),  nor  more 
than  one  hundred  (100)  dollars  ;  and  this  act  shall  take  effect  and 
he  in  force  ninety  (90)  days  after  its  passage."  Approved  March 
8, 1876, 
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On  the  first  of  October,  IS??,  William  Bryant,  and  aboat  224 
other  persons,  filled  a  petition  in  the  Oonnty  Court  of  Dorsey  coanty, 
representing  that  they  were  a  majority  of  the  adult  residents  of 
Ked  Land  township  in  said  county,  and  that  there  was  an  academy 
at  New  Edinburgh  in  said  township,  in  which  pupils  were  taught, 
Hud  that  spirituous  liquors  were  sold  in  New  Edinburgh,  to  the  det- 
riment of  the  school  kept  in  said  academy,  and  praying  an  order 
of  the  court,  under  the  aboye  act,  to  prevent  the  sale  or  giving 
away  of  spirituous  liquors,  etc.,  within  three  miles  c  f  said  academy, 
etc. 

W.  M.  Boyd,  a  licensed  liquor  dealer  of  New  Edinburgh,  on  be- 
half of  himself,  and  others,  not  named,  demurred  to  the  petition, 
on  the  grounds  that  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  petition,  and  that  the  granting  of  its  prayer  would 
conflict  with  his  vested  rights  under  the  Constitution  and  laws  of 
the  state.  The  court  overruled  the  demurrer,  and,  on  ascertaining 
thai  the  facts  stated  in  the  petition  were  true,  made  the  order 
prayed  for,  with  an  exception  in  favor  of  any  duly  licensed  dealer 
until  the  expiration  of  his  license. 

Boyd  appealed  to  the  Circuit  Court. 

In  the  Circuit  Court  the  demurrer  to  the  petition  was  argued  and 
submitted  on  the  grounds  that  the  above  act  was  unconstitutional 
and  void. 

The  court  held  the  act  valid,  overruled  the  demurrer,  heard  the 
case  de  novo,  and  finding  the  facts  stated  in  the  petition  to  be  true, 
made  an  order  similar  to  that  made  by  the  County  Court,  and 
Boyd  appealed  to  this  court. 

[Omitting  a  minor  consideration.] 

It  is  furthermore  submitted  that  the  act  is  unconstitutional 
because  it  is  left  to  take  effect  or  operate  in  the  school  districts  at 
the  option  of  a  majority  of  the  adult  residents  thereof,  etc.;  in 
other  words,  that  it  is  a  local  option  law. 

If  the  act  is  unconstitutional  for  that  reason,  it  would  follow 
that  all  of  our  statutes  making  the  granting  or  withholding  of 
'  licenses  to  sell  liquors,  etc.,  to  depend  upon  the  suffrages  of  the 
eleqlors  of  townships  and  wards,  would  be  for  a  like  reason  invalid, 
and  the  State  and  her  courts  have  done  great  injustice  to  vendors 
of  ardent  spirits  by  enforcing  such  acts,  for  they  are  and  have 
been  classed  as  local  option  laws. 

In  some  of  the  States  such  laws  have  been  held  unconstitutionaU 
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bat  the  clear  weight  of  anthority  is  now  in  sapport  of  the  validity 
of  sQch  acts.  See  Cooley  on  Const.  Lim.  (4th  ed.),  pp.  151-2,  and 
eases  cited  in  note  2,  p.  152. 

In  the  cases  cited  the  question  is  fully  discussed,  and  we  deem  it 
of  no  importance  to  repeat  the  argument  See  State  v.  Court  Com. 
P.,  36  N.  J.  72;  s.  c,  13  Am.  Sep.  422;  Locke's  Appeal,  72  Penn, 
St  491;  s.  c,  13  Am.  Rep.  716;  State  v.  Wilcox^  42  Conn.  364; 
&  c,  19  Am.  Rep.  536.  *'The  legislature  cannot  delegate  the 
power  to  make  laws,  but  it  can  make  a  law  to  delegate  the  power 
to  determine  some  fact  or  state  of  things  upon  which  the  law 
makes  or  intends  to  make  its  own  action  depend.'^  Locke's  Appeal, 
72  Penn.  St  491;  8.  o.,  13  Am.  Sep.  716 ;  SUnger  y.  Henneman,  38 
Wis.  504;  Erlinger  r.  Boneau,  51  111.  94. 

Under  the  act  in  question,  upon  the  petition  of  a  majority  of  the 
adult  residents  of  a  township  in  which  there  is  an  academy,  etc., 
the  County  Court  makes  an  order  preyenting  the  sale,  etc.,  of 
4ax|Uors,  etc,  within  three  miles  of  such  academy,  etc.,  under  the 
penally  prescribed  by  the  act 

Under  the  license  act,  the  licenses  are  granted  or  withheld  on 
the  vote  of  the  electors  of  a  township  or  ward. 

Under  either  act,  the  operation  of  the  law  in  a  particular  town- 
ship, ward  or  district,  is  made  to  depend  upon  the  option  of  tlie 
electors,  or  adults,  and  the  order  of  the  County  Court  On  principle 
there  is  no  difference  between  the  acts.  All  such  acts  are  passed, 
and  their  mode  of  operation  regulated,  under  the  police  power  of 
the  State  oyer  the  subject  of  vending  ardent  spirits. 

Judgment  affirmed. 


Otbbiok  t.  Matthews. 

(86  Ark.  146.) 

MsffolUbiB  inetrumeni — ddwoered  l^nk  a$  to  daU^frimAvl&rU  JttUng  ofUank. 

The  mftker  of  a  note  delivered  it  to  the  payee,  blank  as  to  date,  with  aathority 
to  fill  in  the  date  when  the  gooda  for  which  it  was  executed  shoald  be  de- 
liTered.  Withoat  delivering  the  goods,  the  payee  filled  in  the  date,  an^l 
transferred  the  note  to  a  purchaser  in  good  faith.  HM,  that  the  latter  could 
maintain  an  action  ther«K)n. 

Vr,r,.  XXXVTT— 2 


10  ARKANSAS, 


OverUm  ▼.  BfaUhewa. 


ACTION  on  a  promissory  note.     The  facts  were  as  stated  in  snlh 
stance  in  the  head  note.    The  defendant  had   jndgnient 

below. 

Wells  and  McCain,  for  appellant 

Enolish,  G.  J.  [After  stating  facts  and  testimony.]  A  material 
alteration  of  a  note  in  its  date  or  other  parts,  by  the  payee  or 
holder,  without  the  consent  of  the  makers,  avoids  it  as  against  the 
makers,  even  in  the  hands  of  a  bona  fide  holder  without  notice  of 
such  alteration.  2  Dan.  on  Neg.  Inst,  §g  1373,  1376 ;  Lemay  v. 
WiUiamSy  32  Ark.  166;  Inglisk  v.  Brenetnan,  5  id.  377. 

If  the  date  be  left  in  blank,  any  holder  has  the  right  to  insert  the 
true  date  {Inglxsh  v.  Breneman,  sup.),  and  should  he  insert  an  im- 
proper date,  though  it  will  avoid  the  note  as  between  him  and  the 
makers,  yet  by  the  law  merchant,  one  who  takes  the  note  for 
value  before  maturity,  without  notice  of  such  improper  filling  of 
the  blank  date,  may  recover  upon  it  against  the  maker.  1  Dan.  on 
Neg.  Inst,  §§  142-143,  843. 

It  seems  from  the  evidence  in  thiacase  that  the  makers  of  the 
note  intrusted  it  to  the  payees  (the  Well  Auger  Company),  with 
authority  to  fill  the  blank  date  on  delivery  of  the  auger  for  which 
it  was  given,  and  that  they  in  bad  faith  filled  in  the  date  and  trans- 
ferred the  note  without  delivering  the  auger,  but  that  appellant 
purchased  the  note  for  value,  before  its  maturity,  it  being  fair  on 
its  face,  without  any  notice  of  such  wrongful  filling  of  the  blank 
date.  Appellees,  by  confidin^i:  in  the  auger  company,  put  it  in  their 
power  to  fill  the  blank  date  wrongfully,  and  impose  the  note 
on  strangers,  and  they  must  suffer  for  the  wrongful  act  of  the 
company,  in  whom  they  reposed  confidence  and  whom  they  intmsted 
with  such  authority,  rather  than  appellant,  who  was  a  stranger  to 
the  transaction  and  a  bona  fide  assignee  of  the  note. 

If  the  Well  Auger  Company  had  sued  on  the  note,  the  plea  of 
the  appellees  would  have  been  good,  but  it  was  bad  as  to  appellant^ 
for  want  of  averment  of  notice,  eta 

[Omitting  minor  matters.] 

Reversed  and  remanded  for  further  proeeedimgs. 
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EiKG  y.  Jarmak. 

(86  Arte.  190.) 

Futifle  onlly  agreed  for  the  parchase  and  sale  of  a  lot  of  cotton,  oonaiating  off 
■iz  bales,  weighed  and  stored  in  a  warehouse,  and  the  seller  gave  the  par- 
diaaer  an  order  on  the  warehooseman  for  it.  The  seller  notified  the  ware- 
houseman of  the  sale,  and  the  purchaser  applied  to  him  for  the  cotton,  bat 
deliTeiy  was  postponed  by  agreement  of  the  warehoaseman  and  the  par- 
diaser  nntil  the  next  morning.  No  money  passed,  and  no  other  writing  was 
execQted.    HM,  a  valid  delivery  and  acceptance.    (See  note,  p.  16.) 

ACTION  for  price  of  goods.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Tappan  dk  Homor^  for  appellant 

Rosey  contra. 

Eakin,  J.  Jarman  sued  King  and  Clopton  in  an  action  at  law 
for  the  price  of  six  bales  of  cotton,  which  he  alleges  he  sold  to 
them.  They  denied  the  sale,  and  that  was  the  sole  issne.  It  was 
tried  by  a  jury,  which  found  for  the  plaintiff,  and  the  court  ren- 
dered judgment  accordingly.  A  motion  for  a  new  trial  was  over- 
rnledy  and  defendants  appealed. 

There  is  little  or  no  conflict  in  the  eyidence,  which  reveals  the 
following  facts:  Jarman,  who  was  a  customer  of  King  &  Clopton, 
merchants  and  cotton  buyers  at  Helena,  and  kept  an  account  with 
them,  had  six  bales  of  cotton  in  a  warehouse  there  for  sale,  which 
had  been  weighed  and  marked  for  identification.  He  came  to 
town  on  the  15th  of  February,  1877,  made  some  purchases,  and 
was  desirous  of  returning  on  the  train  which  left  about  three 
o'clock  in  the  afternoon.  He  produced  his  samples  taken  that  day 
to  Clopton,  one  of  the  firm,  who  made  him  an  offer  to  purchase  the 
cotton  at  a  fixed  price  per  pound,  which  was  accepted,  being  ten 
and  a  half  cents  for  three  bales,  and  eleven  and  three-fourths  for  the 
three  others,  whereupon  he  gave  the  following  order  upon  the 
warehouse: 
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"Helbna,  Ark.,  February  15, 1877. 
^*  Messrs.  Paul  F.  Anderson  &  Go.  will  deliver  my  six  bales  of 
cotton  to  Messrs.  King  &  Olopton,  three  bales  marked  '  A.  O.  J. 
<S.),'  and  three  bales  '  S.  M.  B.' 

"  A.  G.  Jabman." 

He  testifies  that  upon  giving  the  order  he  told  Olopton  that  the 
bales  had  been  weighed;  that  he  could  take  the  weight  off  from 
the  bales,  place  the  amount  to  plaintiff's  credit  and  send  him  a 
statement,  to  which  Glopton,  handing  him  back  the  samples, 
replied:  ''Very  well.  All  right.  I  will  send  Dick  Cook  down  to 
attend  to  it''  He  says  further  that  he  does  not  know  of  any  uni- 
form custom  in  Helena  as  to  selling  cotton.  After  this  the  plaint- 
iff took  the  train  and  left  town. 

Dr.  W.  H.  Jarman,  who  accompanied  plaintiff  to  King  & 
Glopton's  store,  and  was  present  at  the  negotiation,  says  that 
plaintiff  was  in  a  hurry  to  leave  on  the  train.  ''  GoL  Jarman  was 
standing  up,  facing  Mr.  Glopton,  and  said  that  the  cotton  had 
been  weighed  since  it  was  put  in  the  warehouse;  'all  that  you  have 
to  do  is  to  get  off  the  weights  and  place  the  amount  of  the  value  of 
the  cotton  to  my  credit.'  Glopton  said,  *  Very  well,  Gol.  Jarman. 
I  will  send  Gook  down  right  away.'  We  then  left  the  office,  all 
parties  being  pleased." 

James  W.  Glopton's  account  of  the  transaction  is :  ''After  a  little 
conversation  between  us,  we  agreed  upon  the  price.  Gol.  Jarman 
asked  me  to  go  with  him  immediately  and  receive  the  cotton.  He 
said  he  wanted  to  go  on  the  train,  and  did  not  have  much  time  to 
spare.  I  told  him  I  could  not  possibly  leave  the  office,  but  that 
Mr.  Gook,  our  cotton  man,  was  absent,  and  as  soon  as  he  came  back 
I  would  get  him  to  go  and  attend  to  it.  He  then  wrote  an  order. 
*  *  *  Gol.  Jarman  left  immediately,  as  he  seemed  to  be  in  a 
great  hurry,  etc.  In  an  hour,  or  half  hour,  he  saw  Gook,  and  gave 
him  the  order  to  attend  to.  He  saw  nothing  more  of  Gook  until 
next  morning,  when  he  still  had  the  order. 

"  Meanwhile  the  warehouse  had  been  destroyed  by  fire  during  the 
night.  Only  one  of  Jarman's  bales  had  been  saved,  which,  by  in- 
advertence,  was  afterward  shipped  off  with  other  cotton  of  King 
&  Glopton's,  and  for  which  they  offered,  and  are  still  vrilling,  to 
account  with  plaintiff." 

Gharles  Rostrop,  an  employee  of  the  warehouseman  says  that  on 
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the  eTening  before  the  fire,  Mr.  Cook  met  him  at  Bornell  &  Tarner'a 
•bed,  and  said  he  wanted  to  get  CoL  Jarman's  cotton,  and  have 
ticket  changed.  Witness  was  basy,  and  could  not  go  at  once» 
Cook  waited  until  it  became  too  dark  to  go  into  the  warehoase 
without  a  light,  which  the  warehouseman  would  not  permit. 
Witness  then  told  Cook  to  wait  till  morning.  Cook  did  not  show 
any  order.  Witness  always  required  the  order  before  tickets  wero 
changed. 

Anderson,  the  warehouseman,  says  that  he  met  Jarman  on  the 
street  about  three  o'clock,  on  the  15th  of  February,  1877,  who  told 
him  that  he  had  given  an  order  on  him,  to  King  &  Glopton,  for  the- 
six  bales  of  cotton,  and  asked  witness  to  take  off  the  weights  and 
marks  and  send  them  to  him  by  mail.  He  told  witness  that  he  had 
sold  the  cotton  to  King  &  Glopton,  and  that  Cook  would  como 
down  to  receiTe  it ;  that  he  did  not  himself  have  time  to  attend 
to  it  He  directed  witness  to  turn  it  over  to  Kingft  Clopton. 
When  Cook  came  it  was  too  dark  to  go  into  the  warehouse  with- 
out a  faunp. 

The  witness  was  asked  on  the  trial,  by  plaintiff :  **  For  whom 
were  yon  holding  that  cotton,  after  you  had  a  conversation  with 
Jarman  and  Dick  Cook,  clerk  of  King  &  Clopton  P  "  To  which 
he  answered  :  **  I  would  have  given  the  cotton  to  Kingft  Clopton,. 
relying  upon  the  integrity  of  the  parties  I  considered  it  theirs; 
and  if  I  hadn't,  I  would  not  have  shipped  it  for  them.  I  thought 
it  was  transferred  to  King  &  Clopton.  I  saw  no  order,  nor  was  any 
delivered  to  me.**  The  single  bale  saved,  the  witness  had  shipped 
for  King  &  Glopton  without  any  special  order,  and  it  seems  con- 
trary to  their  intention. 

Oook  testifies  that  he  had  to  wait  upon  the  warehouse  clerk  upon 
the  evening  in  question,  until  it  was  too  dark  to  go  into  the  ware- 
house and  attend  to  the  business.  He  explained  to  the  clerk  that 
he  wanted  to  see  the  cotton,  re-sample  and  re- weigh  it,  and  get  the 
marks  on  it  The  clerk  promised  to  roll  it  out  and  deliver  it  next 
moAiing.  About  that  time  Anderson,  the  warehouseman,  rode  up, 
and  promised  to  deliver  the  cotton  next  merning  and  give  a  receipt 
for  it    The  order  was  never  presented. 

Some  witnesses  deny  that  Jarman  asked  Clopton  to  go  with  him 
and  receive  the  bales. 

There  was  evidence  of  a  general  custom  in  Helena  with  regan^ 
to  cotton  buying ;  that  when  sales  were  made  by  sample,  it  was 
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asaal  for  the  purchaser  to  proceed,  with  all  conyenient  dispatch, 
to  re-sample,  and  that  he  had  the  option  to  reject  the  cotton  it  the 
balk  should  not  correspond  with  the  sample  shown.  After  re- 
sampling,  it  was  usual  to  pay  the  money  or  merchandise ;  and  the 
purchaser,  if  it  had  been  weighed,  had  the  option  to  take  it  at  the 
weights  already  fixed,  or  to  have  it  re-weighed,  and  take  a  ticket 
Some  witnesses  say  however  that  there  was  no  unvarying  custom, 
but  that  these  matters  are  subject  to  special  agreement  or  under- 
standing. 

Very  full  instructions  on  both  sides,  and  of  the  court's  own  mo- 
.  tion  were  given.     Taken  altogether,  they  substantially  present  the 
law,  and  no  complaint  is  made  in  the  motion  for  a  new  trial,  with 
regard  to  them.    It  is  simply  based  upon  the  grounds  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence. 

The  first  question  which  arises  is  under  the  Statute  of  Frauds, 
which  provides  that  no  sale  of  property  over  the  value  of  thirty 
dollars  shall  be  binding  unless  there  be:  First,  some  note  or  memo- 
randum of  the  contract  for  sale,  signed  by  the  party  to  be  charged; 
or  second,  unless  the  purchaser  shall  accept  a  part  of  the  goods  so 
fiold,  and  actually  receive  the  same;  or  third,  shall  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  payment  thereof. 

A  simple  order  to  deliver  property  to  another  does  not  necessarily 
imply  any  contract  for  sale.  It  is  compatible  with  many  other  in- 
tentions than  a  transfer  of  title.  It  may  be  for  change  of  custody, 
or  to  be  held  as  a  pledge,  or  in  some  other  way,  as  bailee.  It  is 
not  a  note  or  memorandum  of  a  sale.  Nothing  in  this  case  was 
given  as  earnest.  The  credit  to  be  entered  was  infuturo,  when  the 
amount  should  be  calculated  from  the  weights,  either  as  shown  by 
the  bale  marks,  or  if  the  purchaser  should  choose,  by  actually 
weighing.  Did  the  purchaser,  then,  accept  and  actually  receive  the 
cotton  f  That  he  accepted,  and  that  unconditionally,  is  shown  by 
the  evidence.  Whatever  may  have  been  the  general  custom  as  to 
reserving  the  privilege  of  sampling ;  and  whatever  the  law  may  pre- 
sume in  case  of  such  purchases  by  samples,  as  to  the  reserved  right 
of  testing  the  bulk,  it  is  nevertheless  very  clear  that  parties  may 
agree  to  an  immediate  transfer  of  property  with  or  without  samples- 
They  may  be  used  only  to  influence  the  judgment  of  the  purchaser, 
who  may  act  upon  his  confidence  m  the  seller,  and  make  a  positive 
purchase  on  the  spot  Of  course,  he  might  rescind  the  contract  in 
case  of  fraud,  or  recoup  for  difference  of  value,  in  case  the  bulk 
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sboald  fail  materially  to  answer  samples,  but  there  is  no  charge  m 
this  case  of  either.  The  jury  had  before  them  the  facts  ^  that  the 
buyer  and  seller  stood  in  the  relation  to  each  other  of  merchant 
and  customer,  reposing  mutual  confidence ;  that  the  vendor  was 
pressed  for  time,  and  unable  to  attend  to  the  usual  course  of  sale  ; 
that  he  left  without  any  other  request  than  to  be  advised  of  the 
amount  of  the  credit  he  would  i*eceive,  or  what  was  the  same,  of 
the  weight  of  the  cotton,  of  which  he  did  not  have  with  him  the 
memorandum.  This,  a  prudent  man,  careful  of  his  affairs,  would 
haTe  naturally  desired,  if  the  contract  had  been  expressly,  and  in 
the  most  indubitable  terms,  a  present  sale  and  transfer  of  property. 
The  jury  could  not  have  well  found  room  to  doubt,  upon  the  whole 
ease,  that  the  cotton  was  accepted,  so  far  as  the  mind  and  intention 
of  Ctopton  could  constitute  an  acceptance,  and  that  such  accept- 
ance, so  far  as  the  ownership  was  concerned,  was  unconditional. 

Having  the  intention  to  accept,  did  he  actually  receive?  The 
statute  has  never  been,  in  this  State,  nor  in  England,  whence  we 
derived  it,  construed  to  abolish  the  doctrine  of  symbolical  delivery. 
Whoever  receives  in  such  mode  as  the  nature  of  the  property  or  its 
situation  makes  necessary,  receives  as  actually  as  by  manual  cap- 
tion or  asportation,  or  some  direct  interference  with  the  corpus  of 
the  property.  With  regard  to  bulky  articles,  or  those  not  imme- 
diately accessible,  symbolical  delivery,  by  something  which  may  be 
proved  in  pais,  of  a  satisfactory  nature,  satisfies  the  reason  and 
policy  of  the  statute.  This  court  has  expressly  so  held  in  similar 
cases.  See  case  of  Puchett  v.  Read,  31  Ark.  131.  The  order  for 
delivery,  although  not  evidence  of  u  contract,  nor  even  a  memo- 
randum of  one,  was  nevertheless  a  thing  absolutely  potent  to  confer 
the  right  of  immediate  possession,  except  as  against  warehouse  liens 
(of  which  none  are  shown),  and  even  stronger  evidence  of  that 
right  than  would  have  been  a  gin  receipt  The  jury,  under  the 
evidence  and  law  of  the  case,  as  presented  by  the  court,  did  not  err 
in  finding  that  the  defendants  received  the  cotton.  This  satisfies 
the  statute. 

It  remains  to  inquire  if  any  thing  more  was  necessary  to  pass  the 
property.  The  common- law  principle  applicable  to  this  case  has 
long  been  settled,  clearly  formulated  &nd  reiterated  in  numberless 
opinions  and  text-books.  It  is  ever  arising  again,  not  from  any 
doubt  as  to  its  terms,  but  from  the  difficulty  of  its  application 
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amidst  the  infinite  shades  of  difference  in  the  circumstances  of 
different  cases.    It  may  be  stated  thus: 

Where  the  minds  of  the  parties  have  assented  to  the  present 
purchase  and  sale  of  a  specific  chattel,  which  may  be  clearly  identi- 
fied and  separated  from  other  property,  and  the  sale  be  dependent 
on  uo  conditions  nor  contingencies,  and  such  possession  be  given  as 
the  nature  of  the  subject  and  the  situation  of  the  parties  with 
regard  thereto  will  permit  of,  and  the  vendor  has  done  all  that  is 
required  of  him  with  respect  to  the  property,  the  title  will  pass. 
And  this  will  be  so,  notwithstanding  something  may  be  still  neces- 
sary on  the  part  of  the  vendee,  to  ascertain  the  exact  price.  That 
when  intrusted  to  the  vendee,  is  a  matter  of  confidence  not  affect- 
ing the  sale.  One  may  sell  and  transfer  to  another  a  specific  lot  of 
neat  cattle,  for  instance,  to  be  paid  for  at  so  much  per  pound  when 
butchered  and  sold;  or  a  hogshead  of  meat,  to  be  weighed  by  the 
vendee  on  taking  it  to  his  house,  and  paid  for  by  the  pound  at  a 
fixed  rate.  These  things  enter  into  the  daily  course  of  traffic,  and 
it  would  be  highly  embarrassing  to  hold  that  in  such  cases  title 
did  not  pass  to  the  vendee  until  all  should  be  done  by  both  parties 
to  fix  quantity,  quality,  or  price.  The  jury  were  In  this  case 
warranted  in  finding  that  the  sale  had  been  made. 

In  this  case  the  plaintiff  had  not  only  done  every  thing  required 
and  expected  of  him,  but  more.  He  had  seen  the  warehouseman, 
advised  him  of  the  sale  and  order,  and  directed  him  to  act  upon  it; 
and  had  gone  home  without  any  thought  of  seeing  or  claiming  the 
cotton  again.  He  trusted  defendants  to  make  proper  credits,  and 
advise  him  of  the  weights.  Evidently  the  defendants  did  not  wish 
nor  expect  him  to  do  any  thing  more.  They  should  bear  the  loss. 

Judgment  affirmed. 

Note  bttbb  Kkpobter.— Browne  says  (Stat.  Frauds,  |  818):  "The  aotnal  raoelpt  of 
the  goods  does  not  neoessarily  Involve  mannal  taking  posBession  of  them  liy  the  tmyer. 
In  many  cases  this  would  be  Impracticable,  and  no  other  receipt  Is  required  than  such  a| 
is  consistent  with  the  nature,  locality  and  condition  of  the  goods.  Though  this  be  merely 
symbolical,  the  statute  will  be  satisfied  when  the  case  admits  of  none  other.  It  is  therefore 
a  general  rule  in  regard  to  the  actual  receipt  of  inaccessible,  or  ponderous,  or  balky  arti- 
cles,  that  it  may  be  accomplished  by  the  performance  of  any  act  which  shows  that  the 
seller  has  parted  with  the  right  to  control  the  property,  and  that  the  purchaser  has  aoqufred 
that  right.  These  goods  lodged  in  a  warehouse  may  be  transferred  qjrmbolicaUy  by  the 
delivery  of  the  key."    WUkea  ▼.  Ferriii,  5  Johns.  886;  Chappy  ▼.  Marvin^  8  Aik.  79. 

The  goods  may  even  remain  in  the  seller^s  hands,  without  even  a  symbolical  traoef^. 
and  the  change  in  the  nature  of  the  holding  may  be  inferred  tmrn  his  subsequent  condoct 
toward  them,  where  it  is  evident  that  beholds  asbaUee  of  the  buyer  and  subject  to  his 
order,  and  the  buyer  exercises  acts  of  ownership  over  them.  Browne  Stat.  Frauds.  |  f 
818  a,  318  h. 
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Ib  CkapUn  ▼.  Bofftn%  1  East,  181,  parties  bancalned  for  the  sale  of  a  stack  of  hay,  stand- 
iif  IntlMlrpreseiioe.  Afterward  the  defendant  agreed  to  sell  part  of  U  to  a  third  person, 
hy  vbosA  It  was  osnied  awaj,  without  the  knowledge  and  against  the  direction  of  the  de- 
fcadsai.  This  was  held  a  yalid  deliveiyand  acoeptanoe.  LordKiinroN  said:  "Where goods 
■re  poodBrons*  and  ineapahle,  as  here,  of  being  handed  over  from  one  to  another,  there 
need  oot  be  an  actual  deliveiy;  but  it  maj  be  done  by  that  which  Is  tantamount,  such  as  a 
dettvaty  of  the  key  of  a  warehouse  in  v^iich  the  goods  are  lodged,  or  bj  the  deUvery  of 
other  indicia  of  property.  Now  here  the  defendant  dealt  with  this  commodity  afterward 
as  if  it  were  in  his  possession;  for  he  sold  part  of  it  to  another  person.*' 

In  Elmore  t.  SUme,  1  Taunt.  457,  the  plaintiff  kept  a  Uvery  stable  a^d  dealt  in  horses. 
Be  sad  the  deCondant  negotiated  for  the  sale  of  a  span  of  horses,  and  defendant  sent  him 
ward  that  the  horses  were  his,  but  that  as  he  had  neither  servant  nor  stable,  tiie  plaintiff 
mmtkeep  them  at  livery  for  him.**  The  plaintiff  then  removed  them  from  his  sale  stable 
Atto  soother.  Held,  a  valid  deliveiy  and  acoeptanoe.  Lord  MAXtansui  treated  the  remoTal 
fhmone  stable  to  another  as  immaterial,  holding  that  the  direction  that  the  horses 
Aoold  stand  at  livery  was  suflBdent.  **The  plaintiff  possessed  them  from  that  time,  not 
■stheownerof  the  horses, but  as  any  other  livery  stable  keeper  mig^t  have  them  to 
keq».'*  Clhis  droumstanoe  was  however  regarded  as  important  by  Batlet,J.,  in  his  re- 
■sikson  this  case,  in  Carter  v.  Toussaiiit,  5  B.  &.  Aid.  SSEk) 

He  slM  insftsaoes  a  note  given,  addressed  to  a  wharfiitger,  as  a  constructive  delivery. 

In  Secuie  v.  Reeves,  2  Esp.  606,  it  was  held  that  a  written  order  given  by  the  seller  of  90 
hamlsof  iloe,  to  the  buyer,  directing  the  person  in  whose  care  the  goods  were  to  deliver 
than,  foOowed  by  delivering  of  the  order  to  the  warehouseman,  is  a  sufBcient  delivery  and 
aeeeptsnce  within  the  statute  of  frauds. 

In  Hodifmn  ▼.  LeBret,  1  Gampb.  S88.  the  purchaser  wrote  his  name  on  a  pieoe  of  linen. 
lUs  was  held  snfflcietit  to  take  the  sale  out  of  the  statute  as  to  that  piece,  the  terms  hav- 
tag  been  sgreed  on,  but  not  as  to  other  pieces  not  marked  or  produced.  Lord  Eludcbobough 
pot  this  on  the  ground  that  the  defendant's  purpose  in  writing  her  name  upon  it  was  to 
denote  that  she  had  purchased  It,  and  to  impropriate  it  to  her  own  use. 

Ib  Andermn ▼.  SeotU  id.^  note  S8S,  the  same  was  held  of  a  sale  of  soTeral  pipes  of  wine, 
the  tsifing  pegs  or  apOU  of  the  cask  being  cut  off,  and  the  plalntiff*s  initials  bemg  marked 
SB  the  casks  by  the  seller's  deik  in  presence  of  the  buyer.  The  contrary  was  held  In 
Prodar  ▼.  Jones,  S  C.  ft  P.  888,  the  terms  of  payment  not  having  been  settled  at  the  time. 

fai  OsiCIs  ▼.J9ioorder,6H.  ft  N.  888,  the  plaintiff  kept  a  bonded  warehouse,  of  which  he  had 
oaeksy  aadthe  custom  house  oiWdals  another.  The  defendant  agreed  to  buy  of  him  two 
pBBChsonsof  rum,  to  remain  in  bond  till  wanted.  The  plaintiff  sent  him  an  invoice 
dfSBriWng  the  puncheons  by  marics  and  numbers,  and  as  ^free  six  months*',  i.  e.  free  of 
nat  for  ilx  months.  He  entered  in  the  warehouse  book  the  sale  of  the  rum  to  defend- 
ant snd  proved  that  after  this  he  had  no  power  to  get  the  goods  out.  The  goods  remained 
than  two  years  and  the  defendant  tried  to  persuade  the  plaintiff  to  buy  them  back.  HeldL 
■Bffldent  to  warrant  a  finding  that  the  character  of  the  holding  was  changed  and  that 
than  was  a  valid  delivery  and  aoceptsnce. 

la  Jforv^n  y.  IToOO.  6  Bll.  ft  B.  796,  plaintiff  sold  a  horse  to  defendant,  and  requested 
deCandsat  to  lend  it  to  him,  and  kept  it  by  defendant's  consent.  He/d ,  a  valid  delivery 
and  acoeptaiioe.  Ebub,  J.  said  the  question  was  ^'whether  there  is  an  actual  sale,  and  an 
act  wUch  isfaooaislstant  with  any-thing  but  ownership".  Cbokptoh,  J .,  said:  "The  case 
laaBalogQos  to  that  of  goods  warehoused.  I  go  to  the  warehouseman  with  the  seller,  ana 
asytofaim,  *younow  hold  these  goods  for  me':  the  warehouseman  then  becomes  tht 
bailee  of  the  purchaser,  and  the  possession  of  the  warehouseman  becomes  that  of  the 


la  Beaumont  ▼•  Brengerit  6  C.  B.  801,  A.  agreed  to  buy  of  B.  a  carriage  then  in  B.*sshop, 
at  the  same  time  desiring  certain  alterations,  which  were  made,  and  the  carrisge  was  then 
St  A.*s  request  pot  back  in  the  shop.  A.  afterward  caUed  at  the  shop,  and  requested  B.  to 
hire  a  horaeaad  man  for  him,  and  send  the  carriage  to  his  house  the  next  day,  that  he 
sil^  drive .    Held ,  a  sufficient  delivery  and  acceptance. 

In  JSblmee  V.  Ho^UnSt  9  Ex.  753,  there  was  a  sale  of  cattle  in  a  field.  It  was  agreed  that 
the  cattle  should  remain  there  a  few  days,  and  that  the  purchaser's  servants  should  feed 
them  with  the  plaintiff's  hay.    Hdd,  no  evidence  of  acceptance.    This  was  put  on  the 
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gn^xniiid^that  the  seller  did  not  intend  to  part  with  poflaeasion  until  pajinent.  The  same 
was  held  in  Tempest  ▼.  FUzgeraUL,  8  B.  ft  Aid.  (MX),  where  A.  aCTMd  to  huy  a  horse  for 
ready  money,  rode  it,  and  gave  directions  for  its  treatment,  but  requested  the  seller  to 
retain  it  for  a  certain  time,  when  he  agreed  to  take  and  pay  for  it.  Held,  no  deUveiy. 
This  was  put  on  the  ground  that  the  sale  was  for  ready  money.  The  court  dis- 
tinguished Bletikineop  v.  Clayton,  7  Taunt.  507,  where  the  sale  was  not  for  ready  mon^, 
and  the  horse  was  to  be  delivered  within  an  hour,  and  the  purchaser  treated  It  as  his  own 
by  offering  it  for  sale.  The  same  was  held  in  Carter  v.  TnutaaittU  5  B.  ft  Aid.  66ft,  where 
the  horse  was  to  remain  with  the  vendor  for  twenty  days,  and  then  was  sent  to  grass  by 
direction  of  the  vendee,  but  at  his  desire  was  entered  as  the  horae  of  the  vendor.  It  was 
conceded  that  it  would  have  been  otherwise  if  the  vendee  had  directed  the  entry  to  b« 
made  in  his  own  name. 

In  HovDc  V.  Palmer,  8  B.  ft.  Aid.  8S1,  there  was  a  sale  of  twelve  bushels  of  tares,  in  the 
vendor^s  possession,  part  of  a  larger  bulk,  to  remain  in  the  vendor's  possession  until  called 
for.  Subsequently  they  were  measured  and  set  apart  for  the  vendee.  HeUt,  no  acoeptaaoe. 
Elmore  v.  Stone  was  distinguished  on  the  grounds  of  the  transfer  ci  the  horse  and  the 
incurring  of  expense  by  the  purchaser  for  the  keep.  Bkst,  J.,  said:  **The  spirit  I  take  to 
be  this,  that  a  contract  shall  not  be  binding,  unless  there  be  some  act  done  which  directly 
shows  an  acceptance  on  his  part.** 

In  Baldy  v.  Parker,  2  B.  ft  C.  37,  articles  were  selected;  the  pieces  agreed  on;  the  pur> 
chaser  marked  some  of  them  with  a  pencil,  saw  others  marked,  and  helped  to  cut  off  oth- 
ers ;  the  bill  and  goods  were  sent  to  him  but  he  refused  to  accept .  Heid,  that  he  was  not 
bound.  It  did  not  appear  that  the  goods  were  cumbrous.  The  case  differs  from  Hodg- 
9on  V.  LeBreU  'or  there  the  purchaser  marked  a  piece  of  linen  with  his  name. 

In  Green  v.  Merriam,  88  Vt.  801,  there  was  a  sale  of  sixteen  sheep  in  the  plaintiff's  yard, 
which  the  parties  then  drove  into  another  yard  of  the  plaintiff,  and  defendant  agreed  that 
if  the  plahitlff  would  keep  them  till  a  certain  day.  he  would  then  get  them  and  pay  for 
the  sheep  and  keeping.    Held,  a  valid  deliveiy  and  acceptance. 

The  same  was  held  in  Janvrin  v.  MaxweU,  23  Wis.  51,  where  there  was  a  sale  of  six  bar- 
rels of  beef,  the  purchaser  requesting  the  seller  to  roll  It  into  the  back  yard  of  the  ahop 
and  store  it  for  him,  and  sell  It  for  him  If  he  had  an  opportunity,  and  subsequently  prom- 
ising to  take  It  away.  'The  purchaser  therefore  gave  directions  for  a  spedflc  disposal 
of  the  property,  thus  assuming  its  control,  and  their  directions  were  followed  by  the 
plaintiffs."    Held,  a  valid  acceptance. 

In  Phillips  V.  Humetoell,  4  Greenl.  876,  a  sale  of  a  yoke  of  oxen  was  agreed  on,  but  the 
seller  borrowed  them  to  haul  a  load  of  lumber  to  his  home,  ten  miles  distant,  before  any 
actual  delivery  was  made.  HeUd,  no  delivery.  The  court  said:  '*There  is  nothing  thus 
far  from  which  any  inference  Is  to  be  drawn  that  payment  is  not  to  preclude  a  delivery. 
What  followed  was  only  an  intimation  on  the  part  of  the  owner  that  be  was  not 
then  ready  to  part  with  his  oxen,  but  wished  to  borrow  them  to  convey  home  certain 
timber.  To  this  the  plaintiff  acceded  if  he  would  not  use  them  for  any  other  purpose. 
A  request  of  a  favor  of  this  kind  in  strictness  admits  that  the  property  does  not  bdong 
to  the  party  seeking  It,  but  to  him  of  whom  the  favor  is  sought.  But  language  is  qoali- 
fled  by  the  manner  and  connection  in  which  it  is  used.  We  are  to  gather  the  inteDtion  of 
the  parties  from  their  acts  and  declarations,  taken  together,  and  not  fkx>m  the  strict  and 
accurate  meaning  of  a  single  term.  Walker,  the  former  owner,  was  aware  that  the  price  be- 
ing settled,  the  plaintiff  upon  payment  would  be  entitled  to  immediate  possession.  Tliia  being 
inconvenient  to  him,  he  desired  that  it  might  be  postponed,  until  he  had  used  them  foi'  the 
purpose  intimated  He  knew  that  the  plaintiff's  offer  did  not  imply  an  engagement  to 
take  them  at  a  future  day;  and  the  request  made  by  him  can  faiiiy,  under  the  circum- 
stances, be  understood  as  expressing  nothing  more  than  a  desire  on  his  part  that  the  bar- 
gain might  not  be  defeated  by  the  use  he  proposed  to  make  of  the  oxen,  and  that  the  plain- 
tiff would  hold  himself  ready  to  take  them  when  that  purpose  had  been  answered."  This  is 
hostile  to  Marpin  v.  WalUs,  tupra,  and  we  believe  the  latter  to  be  right.  In  the  Maine 
case  the  court  said,  ''The  statute  of  frauds  is  a  very  beneficial  one."  while  in  the  Ensrllah 
case  Lord  Campbell  said,  **It  does  more  harm  than  good.  It  promotes  fraud  rather  than 
prevents  it." 

In  Jewett  v.  WanreH,  12  Mass.  800,  there  was  a  sale  of  logs  In  a  boom,  and  the  seller 
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•bowed  them  to  the  purchaser's  agent,  and  executed  a  bill  of  parcels.  This  was  held 
effBccosl.  But  this  was  not  a  case  upon  the  Statute  of  Frauds.  The  same  is  true  of 
Lcoaai-d  v.  Davtu^  1  Black.  476. 

In  CtiikUu  V.  Loekwood,  17  Conn.  154,  there  was  a  sale  of  ninetj-three  tons  of  iron  lying 
^  itself:  the  vendor  said  to  the  vendee,  stepping  up  to  the  iron,  '  1  delirer  you  this  iron; 
at  thst  price."  The  court  said:  ''The  ponderous  nature  of  the  commodity  tendered  the 
removal  of  it,  at  that  time,  imfioeeible.  And  why  should  it  have  been  moved?  The  Ten 
dees  were  there  upon  the  ground,  and  went  up  to  receive  the  Iron  when  it  was  deUvered 
lif  the  vendcHT.  The  delivery  was  not  symbolical  but  actual ;  and  it  was  received  by  the 
vendees  at  the  hands  of  the  vendor,  with  the  intent  to  take  and  hold  the  possession  of 
It**  But  ^here  is  the  evidence  that  it  was  received  and  accepted?  It  is  diiflcult  to  recon- 
cile this  with  SMndier  v.  Htnulnn,  infra. 

In  Ex  parte  Safford^  2  Lowell.  568,  hides  were  sold,  weighed,  placed  by  themselves  in 
the  vMidor*s  warehouse  and  maiiced  with  the  vendee's  name,  and  he  was  to  send  for  them 
when  he  irieased,  and  it  was  agreed  that  they  were  to  be  considered  insured  for  his  benefit 
ij  the  vendor's  general  insurance.  Held,  a  sufficient  delivery  and  acceptance.  Lowell, 
JL.  said:  "There  is  no  doubt  that  the  vendor  may  himself  be  the  warehouseman  or  bailee. 
This  was  decided  in  the  leading  case  of  EHmore  v.  SUme^  1  Taunt.  458.  I  have  seen  it 
stated  that  this  case  has  been  overruled,  but  that  is  a  mistake.  It  was  fully  approved  by 
teiw,  C.  J.|  wk3  states  the  exact  case,  though  he  does  not  cite  it  by  name,  in  Arnold  r, 
Ddano,  4  Cash.  40.  It  was  cited  and  followed  in  Beaumont  v.  Brayeri,  5  0.  B.  801,  and 
Jforvin  V.  TToOiB,  6  ED.  &  B.  796,  and  its  doctrine  reaffirmed  in  Cuaack  v.  12o2>in«on,  1  B. 
&S.»." 

In  Bow  T.  WoSitHiy  80  Mo.  198,  there  was  a  sale  of  S88  bales  of  hay,  Ijing  by  themselves  on 
the  levee,  the  seller  giving  the  purchaser  a  descriptive  ticket  authorizing  him  to  take  the 
hay  as  soon  as  weighed.  The  purchaser  requested  that  the  hay  should  not  be  weighed  on 
that  day,  to  which  the  seller  assented  on  condition  that  it  should  be  at  the  purchaser's  risk 
and  expense.    Hdd^  to  warrant  a  finding  of  delivery  and  acceptance. 

In  Bddey  V.  OlM^n*  3  Johns.  809;  3  Am.  Dec.  600,  the  goods,  sugars,  were  in  thepoesession  of 
the  vendor;  an  agreement  was  made  on  terms  of  sale;  a  minute  of  the  import  entry  wasde- 
ttvered ;  indoraed  notes  were  to  be  given  for  the  purchase-price,  and  the  goods  Were  to  be 
stored  by  the  vendor  at  the  purchaser's  expense.  Held  (Kent,  C.  J.},  not  to  amount  to  an  ac- 
tual deUvefy.  He  said :  **  The  circumstances  which  are  to  be  tantamount  to  an  actual  dellv- 
sry  Bhould  be  rery  strong  and  unequivocal,  so  as  to  take  away  alldoubt  as  to  the  intent  and 
understanding  of  the  parties.  The  agreement  about  storage  might  have  been  conditional 
and  depending  upon  the  final  completion  of  the  contract,  as  to  the  giving  of  the  notes  with 
a  competent  indorser,  and  the  taking  of  the  minute  of  the  import  entry  was  at  least  but 
an  equivocal  act.    It  was  not  an  indicium  of  ownership." 

In  VineenJl  v.  Qennond^  11  Johns.  382,  cattle  were  sold  to  remain  in  possession  of  the 
vendor,  at  the  vendee's  risk,  until  he  called  for  them,  and  he  afterward  took  them  with- 
out saying  any  thing  to  the  vendor.  HeUL^  a  sufficient  delivexy.  *'  It  may  be  questioned," 
Mid  the  court,  '*  whether  what  took  place  between  B.  Germond  and  the  plaintiff,  if  stand- 
ing alone .  would  amount  to  a  delivery ;  but  the  subsequent  conduct  of  the  other  defendant 
in  taking  away  the  three  oxen,  without  any  new  contract,  affords  sufficient  ground  to  infer 
adeliveiy.  The  defendants  dealt  with  the  oxen  as  their  own,  and  as  if  in  their  actual 
poasesBioD.** 

In  Shindler  V.  HoiutiUin^  1  Den.  CS,  the  plaintiff  and  the  defendant  bargained  respecting 
the  aale,  by  the  former  to  the  latter,  of  a  quantity  of  lumber  piled  apart  from  other  lumber 
on  a  dock,  and  in  view  of  the  parties  at  the  time  of  the  bargain,  and  which  had  been 
measored  and  inspected.  The  parties  having  agreed  as  to  the  price,  the  pift<w»jfp  gaid  to 
the  defendant,  '*the  lumber  is  yours."  The  defendant  then  told  the  plaintiff  to  get  the 
knpector's  bOl,  and  take  it  to  H.,  who  would  pay  the  amount.  This  was  done  next  day, 
Ina  payment  was  refused.  The  price  was  above  $60.  This  was  held,  by  the  Supreme 
Ooort,  a  valid  delivery  and  acceptance.  The  court  said:  "  Delivery  in  a  sale  may  be 
cither  real,  by  putting  the  thing  sold  into  the  possession  or  under  the  power  of  the  pur< 
<'lMMer,  or  it  may  be  symbolical,  where  the  thing  does  not  admit  of  actual  delivery ;  and 
mch  delivery  is  sufficient  and  equivalent  in  its  legal  effects  to  actual  delivery.  It  must  be 
aoch  as  the  nature  of  the  case  admits."    This  however  was  reversed  by  the  Court  of 
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Appeals,  in  1  Cumst.  2ftl,  the  court  holding  that  something  more  than  mere  words  Is  neoes- 
sarj;  that  superadded  to  the  language  of  the  contract  there  must  be  some  act  of  the 
partly,  amounting  to  a  transfer  of  poneMion,  and  an  acceptance  thereof  by  the  buyer; 
and  that  the  case  of  cumbrous  articles  is  not  an  exception.  Gabdzxeh,  J.,  said:  **I  am 
aware  that  there  are  cases  in  which  it  has  been  adjudged  that  where  articles  sold  are  pon* 
derous,  a  symbolical  or  construrtlye  delivery  will  be  equivalent  in  legal  effect  to  an  actual 
delivery.  The  delivering  of  the  key  of  a  warehouse  in  which  goods  sold  are  deposited, 
furnishes  an  example  of  this  kind.  But  to  aid  the  plaintiif,  an  authority  must  be  shown 
that  a  tiipulation  in  the  oriiitrqct  of  the  MUe,  for  the  delivery  of  the  key  or  other  indicia  of 
possession,  will  constitute  a  deUveiy  and  acceptance  within  the  statute.  No  such  case  can 
be  found/*  Bbonson,  J.,  who  was  one  of  the  court  below,  delivered  an  ofrfnion  renoono- 
ing  his  former  Judgment.  He  said:  '*  There  may  be  a  delivery  without  handling  the  prop- 
erty or  changing  its  position.  But  that  is  only  where  the  seller  does  an  act  by  which  he 
relinquishes  his  dominion  over  the  property  and  puts  It  in  the  power  of  the  buyer;  as  by 
delivering  the  key  of  the  warehouse  in  which  the  goods  are  deposited,  or  by  directing  the 
bailee  of  the  goods  to  deliver  them  to  the  buyer,  with  the  assent  of  the  bailee  to  hold  the 
property  for  the  new  owner.**  '*  Here  there  was  no  delivery,  either  actual  or  symbolicaL** 
Wbiobt,  J.,  also  pronounced  an  opinion  the  same  way.  He  said  of  Elmore  v.  Stone, 
supra,  that  it  *'  was  doubted  in  Hotce  v.  Palmer,  ZB,  &  Aid.  834^  and  Proctor  v.  Jones,  9 
C.  h  P.  AM,  and  virtually  overruled  by  subsequent  decisions.**  He  distinguishes  It  how- 
ever by  removal  of  the  horses  from  the  sale  stable  to  the  livery  stable,  and  ChapUn  v. 
Rogere  by  the  bayer*s  sale  of  part  of  the  hay  which  the  purchaser  took  away.  8o  that  in 
both  these  cases  there  were  acts  In  addition  to  mere  words.  As  to  the  doabts  about 
JSImore  v.  Stttne,  of  which  Wbiobt,  J.,  speaks,  Batlct,  J.,  in  Hotce  t.  Palmer^  said: 
**  That  case  goes  as  far  as  any  case  ought  to  go,  and  I  think  we  ought  not  to  go  one  step 
beyond  It.  *  *  *  I  must  say  however  that  I  doubt  the  authority  of  that  decision.** 
This  is  purely  ohttert  for  he  had  clearly  distinguished  the  case  as  above.  In  Proctor  v. 
Jtmen,  the  case  of  EHmore  v.  Stone  was  not  mentioned.  Bsst,  J.,  did  there  doubt  Scott y, 
AndcrtKm,  aupra,  but  without  any  reason,  for  there  the  terms  of  the  contract  had  been 
agreed  on.  The  decision  in  both  cases  was  clearly  right,  and  there  are  no  signs  of  any 
overruling  of  it.  Mr.  Browne  says  (Stat.  Frauds,  |  818,  b),  it  "has  been  abundantly  af- 
firmed by  subsequent  decisions  as  recognising  the  true  rule.**)  Three  others  concurred 
with  these  Judges,  Jbwbtt,  C.  J.,  and  Gray,  J.,  dissented,  Jswcrr  being  the  Judge  who 
gave  the  opionion  below.  Of  this  decision  Browne  says  (Stat  Frauds,  §  319,  note),  that  It 
is  *'  neither  in  accordance  with  authority,  nor,  it  seems,  with  a  sound  view  of  the  object 
and  nature  of  the  statutory  provision.**  Shindlcr  v.  Houttnn  Is  followed  by  the  Oonunia- 
sion  of  Appeals,  In  Cooke  v.  MUlard,  65  N.  T.  36S;  s.  c,  23  Am.  Rep.  610;  HaUenbiek  v. 
Cochran,  90  Hun,  416.  The  latter  was  a  sale  of  a  stack  of  hay  in  sight ;  the  seller  said, 
' '  the  hay  Is  yours.**  and  the  purchaser  said,  "  yes.** 

Hankine  v.  Baker,  46  N.  T.  666,  is  very  much  in  point.  R.,  a  broker,  offered  to  defend- 
ants ten  casks  of  prunes,  which  they  agreed,  orally,  to  take.  R.  executed  and  delivered  to 
plaintiffs  a  bought  note  In  defendants*  name  for  the  prunes,  and  received  from  plaintlflis  a 
;irarehou8e  delivery  order  therefor,  which  order  he  delivered  to  defendants,  who  received 
and  retained  It  and  requested  R.  to  sell  the  goods  for  them.  The  ten  casks  had  been  sepa- 
rated and  weighed  to  plaintiffs  and  were  all  they  owned  at  the  warehouse,  on  which  the 
delivery  order  was  given.  Held,  that  the  action  of  defendants  was  an  adopllon  and  ratlfl- 
cation  of  the  acts  of  R. ;  and  iho  rlrmature  and  delivery  by  him  of  the  bouf;ht  note  made 
a  valid  contract  for  the  sale  of  the  goods  within  the  statute  of  frauds.  Also,  that  there 
was  a  sufficient  delivery  to  charge  defendants  and  maintain  an  action  for  goods  sold  and 
delivered. 

The  court  said:  "As  Rich,  when  he  signed  and  delivered  to  the  plaintiffs  the  bought 
note,  did  make  a  note  or  memorandum  of  the  contract  In  writing  subscribed  by  the  party 
to  be  charged  thereby,  there  was  a  valid  contract  for  the  sale  of  the  goods.  Holding  that 
there  was  a  valid  contract  of  sale,  we  need  treat  the  question  of  a  delivery  only  as  it  was 
necessary  to  charge  the  vendees  on  that  contract,  and  to  put  the  goods  at  their  risk  and 
maintain  an  action  for  goods  sold  and  delivered.  There  was  no  manual  delivery.  But  an 
actual  delivery  Is  not  required.  A  symbolical  delivery  suffices.  A  delivery  of  an  order  On 
a  warehouseman  may  t>e  enough.    nnlUngsvoorth  v.  Napier,  3  Cal.  182,  and  note  a  ;  and 
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see  Dunham  ▼.  Petteen  4  Seld.  506.  Nor  did  any  thing  remaiii  to  be  done  to  the  goods  by 
the  plaintlfb.  They  had  been  weighed  to  the  plaintiffs,  and  rewelghed  for  the  defendants. 
They  bad  been  separated  to  the  plaintlfls  from  the  larger  quantity  owned  by  their  vendors. 
These  ten  casks  were  all  that  the  idalntiflh  owned  at  the  warehonse  on  wUch  tiie  delivery 
Older  was  given.  So  that  It  was  these  speoiflo  ten  casks  which  the  plaintiffs  sold  and 
deDvered  to  the  defendants." 

Browne  also  says  (Stat,  frauds.  1 819  a):  "  When  the  goods  at  the  time  of  the  sale  are 
isthehaadsof  a  bailee  who  holds  them  for  the  seller,  ithas  generslly  been  held  essential  to 
theproof  of  aconstmcttvedeliveiy  to  and  receipt  by  the  buyer  to  show  not  only  a  giving 
op  of  his  control  by  the  seller,  but  a  communication  of  this  to  the  bailee,  and  his  assent  to 
it  and  atonement  to  the  buyer." 

See  ITehiCcr  v.  Andermm,  4S  Mich.  954;  s.  o.,  86  Am.  Bep.  000. 

In  Benton  V.  ihim,  3  B.  ft  C.  488,  a  hogshead  of  wine  in  a  warehonse  of  a  third  par^  was 
soM  end  a  deUvety  order  given  to  the  purchaser.  Held,  not  effectual  as  an  acceptance, 
nw  court  said:  "There  could  not  have  been  any  actual  acoeptanoe  of  the  wine  by  the 
vendee  until  the  dock  company  accepted  the  order  for  delivery,  and  thereby  assented  to 
hold  the  wine  as  the  agents  of  the  vendee."  So  in  Qotts  v.  Rose,  17  C.  B.  886,  the  court 
asid:  *"  The  plaintiff  intended  that  five  tons  of  the  oH  which  he  had  at  Humphrey's  wharf 
•boold  be  delivered  to  the  defendant,  and  he  gave  an  order  to  the  wharfinger  to  transfer 
thst  amount  accordingly.  Did  that  bind  the  goods,  and  was  it  equivalent  to  a  delivery  to 
the  deltaodaat?  TIm  wharfinger,  in  obedience  to  the  plaintiff's  order,  did  transfer  five 
tonsof  the  cyil  to  the  name  of  the  defendant.  Was  that  transfer  operative  until  the  defend- 
ant bad  agreed  to  accept  it?  I  find  no  authority  to  show  that  a  mere  deliveiy  of  an  order 
to  the  idisifinger,  or  any  act  done  thereon  by  the  wharfinger,  has  the  effect  of  binding  the 
vendee  without  his  acceptance.*'  And  in  Farina  v.  Homt,  16  M.  A  W.  110,  the  vendor 
save  the  purchaser  a  deliveiy  vrarrant  issued  by  the  wharfinger  in  possession  of  the  goods, 
and  the  purchaaer  retained  it,  without  using  it  or  paying  for  the  goods.  Held,  **  that 
thoQgh  there  vraa  sulllcient  evidence  of  the  acceptance,  if  the  goods  had  been  delivered* 
thne  ie  none  of  the  receipt."  **  This  vrarrant  Is  no  more  than  an  engagement  by  the 
vhaifinger  to  deliver  to  the  consignee,  or  any  one  he  may  appoint,  and  the  wharfinger 
holda  the  goods  as  the  agent  of  the  consignor  (who  is  the  vendor's  agent),  and  his  posses- 
slon  Is  that  of  the  consignee  until  an  assignment  has  taken  place,  and  the  wharfinger  has 
attoned,  so  to  epeak,  to  the  assignee,  and  agreed  vrlth  him  to  hold  for  him."  *'In  the 
meantime,  the  warrant,  and  the  indorsement  of  the  warrant,  is  nothing  more  than  an 
offer  to  hokl  the  goods  as  the  warehouseman  of  the  assignee."  Citing  BenUUtv.  Bum, 
9upra,  In  Boardman  v.  Spooner,  18  Allen,  858,  it  was  held  that  thn  acceptance  In  Massa' 
chosetts  of  a  bill  of  goods  in  a  warehouse  in  New  York,  with  an  order  on  the  warehouse- 
ouui  for  tneir  delivery,  without  notice  to  him.  Is  not  an  acceptance  on  receipt  of  the  goods, 
which  will  take  the  sale  out  of  the  operation  of  the  Statute  of  Frauds.  Citing  BerUdU  v. 
Bum  and  Farina  v.  Home,  mtpra.  In  FranMin  v.  Long,  7Q.&J,  417,  where  there  wasa 
aale  of  a  slave  in  jail  for  safe>keeping,  accompanied  by  an  order  on  the  sheriff  for  his 
delivery,  the  court  said:  **  The  mere  giving  of  the  order  for  delivery  and  the  acceptance  of 
it  l]j  the  sgents  of  the  plaintifliB,  were  not  indeed  an  actual  delivery  and  acceptance  of  the 
msa  himself,  vdthin  the  meaning  of  the  17th  section  of  the  Statute  of  Frauds,  as  the  shertfC, 
who  held  him  for  the  defendant,  might  have  refused  to  deliver  him,  in  which  eveot  there 
oould  not  have  been  an  actual  acceptance  of  him  by  the  plaintiffs  or  their  agent.  Nor  if 
landing  alone,  without  any  acceptance  of  or  assent  to  the  order  by  the  sherifE,  with 
nothing  given  as  earnest  or  in  part  payment,  nor  any  note  nor  memorandum  in  writing  of 
the  bargain,  would  it  have  been  a  sufllclent  constractive  delivery,"  etc.  The  court  dia- 
tiognieh  the  case  from  those  of  poaseesion  for  a  efpedal  purpose  of  the  vendor,  vrith 
aooeptanoa  of  the  order;  and  of  ponderous  goods  and  the  exercise  of  acts  of  ownership  by 
the  vendee;  and  of  symbolical  delivery,  as  of  the  key  of  the  warehouse;  and  where  delivery 
is  impossible,  as  in  case  of  a  caigo  at  sea.  In  WUliams  v.  Evans^  ^dmV,  80  Mo.  801,  the 
teds  were  similar,  but  the  parties  vrent  to  the  Jail,  and  the  Jailer  consented  to  deliver  the 
slaves  when  called  for  by  the  vendee,  and  they  were  temporarily  left  in  his  custody.  Here 
it  was  held  that  delivery  and  acceptance  had  taken  place. 

In  Zaekrtmioti  v.  Poppe,  8  Bosw.  171,  the  owner  of  logwood  on  ship  orally  agreed  to  sell 
It,  he  bad  entered  it  at  the  custom  house  to  put  it  in  bond,  and  afterward  made  withdrawal 
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entries  ;  he  gave  the  purchaser  a  custom-house  order  for  it,  which  the  officers  refused  to 
recognize,  because  no  logwood  appeared  on  the  books,  belonging  to  piaintifls.  Held,  no 
deliveiy.  The  court  said :  **  ▲  delivery  by  the  plaintiff  of  an  order,  which  did  not 
give  the  defendants  any  legal  control  over  the  property  mentioned  in  the  order.  Is 
not,  in  contemplation  of  the  law,  a  delivery  of  such  property.  If  the  defendants  had 
agreed  to  aooept  the  plalntifTs  order  upon  the  custom  house  as  a  delivery  of  the  goods 
named  in  the  order,  and  to  take  their  risk  of  getting  them  withdrawn  from  the  custom 
house  or  of  shipping  them  without  any  formal  withdrawal,  then  the  defendants  mif^t  be 
bound/* 

In  SMndler  v.  Houston^  1  Comst.  970,  Wbioht,  J.,  said,  **  in  cases  like  these  ft  would 
seem  now  to  be  neoessaiy  that  the  party  having  the  custody  of  the  goods,  and  who  Is  the 
agent  of  the  vendor,  should  recognise  the  order  given  to  the  purchaser,  and  assent  to  re- 
tain the  goods  for  him." 

In  HoOinonoorth  v.  Napier ,  8  Oai.  188,  the  vendor  delivered  to  his  Tendee  a  bUl  of  parcels 
for  goods  in  a  public  store,  together  with  an  order  on  the  store-keeper  for  their  deUveiy, 
and  the  vendee  delivered  the  order,  received  the  goods,  paid  the  storage,  marked  the 
bales  with  his  Initials,  and  returned  them  to  the  custody  of  the  store-keeper.  Held,  that 
ttM  statute  was  satisfled. 

In  Stmimmda  v.  Humhle,  18  a  B.  (N.  8.)  858,  hops  in  poesession  of  the  vendor^s  faoior 
were  sold  by  sample  ;  the  buyer's  agent  attended  at  tho  warehouse,  saw  them  weighed, 
and  compared  them  with  the  sample,  and  adjusted  some  allowances ;  hdd^  suflkdent. 
"  The  moment  the  contract  was  complete,  the  bailee  became  the  bailee  of  the  buyers.** 

We  think  the  rule  may  be  formulated  as  follows : 

1.  In  case  of  specific  ponderous  or  bulky  articles,  or  those  which  are  incapable  of 
delivery,  the  terms  of  the  contract  having  been  settled,  a  symbolical  delivery  is  sufficient* 

2.  Where  such  articles  are  in  the  vendor^s  actual  possession,  even  such  delivery  is  not 
indispensable,  provided  tho  intent  of  the  parties  to  change  the  oharaoter  of  his  holding 
ftrom  that  of  owner  to  that  of  bailee  for  the  purchaser,  is  evidenced  by  acts  of  both  parties. 

a  Where  such  articles  are  in  the  hands  of  the  vendor's  bailee,  the  vendor^s  order  on 
him  for  their  delivery,  given  to  and  accepted  by  the  purchaser,  is  equivalent  to  deliveiy 
and  acceptance  of  the  articles,  if  notified  to  the  bailee  and  aotuaUy  or  impliedly  ■■Minted 
to  by  him,  but  not  otherwise. 
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Affenep — to  sign  note  —  signing  by  sub^agmU, 

A.  anthoriaed  B.  to  borrow  money  for  him  of  C.  and  sign  A.'b  name  to  a  noli 
therefore.  B.  borrowed  the  money,  and  in  his  presence  and  at  his  reqnefll 
D.  Bigned  the  note  thuB  :  "A.  by  D.*'  Held,  that  A.  was  boand. 

ACTION  on  a  promissory  note.     The  opinion  states  the  faots. 
The  defendant  had  judgment  below. 

Sandeh^  for  appellants. 
Du  Vol  dk  Cravens,  contra. 
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Bholish,  C.  J.  This  waa  an  action  on  a  promissory  note,  brought 
in  the  Circuit  Court  of  Sebastian  county,  Fort  Smith  district,  by 
William  J.  Weaver  and  Henry  Pentzel,  as  administrators,  with  the 
will  annexed,  of  Oeorge  S.  Birnie,  deceased^  against  John  Camall 
And  Thomas  Lanigan. 

The  note  sued  on  is  as  follows  : 

• 
''•dOO.     Sixty  days  after  date  we  jointly  and  severally  promise 
to  pay  G^rge  S.  Birnie,  Esq.,  or  order,  five  hundred  dollars,  lor 
Tilne  received,  with  interest  from  date  at  the  rate  of  one  and  ohe 
haiS  per  oent^  per  month. 

^^JOHK  CaBNALL, 

'^By  W.  B.  SuTTOK, 
"Thos.  Lanigak.** 

The  complainant  alleged,  in  substance,  that  defendants  executed 
and  delivered  the  note  to  Oeorge  S.  Birnie,  who  afterwards  died, 
leaving  a  will,  which  was  probated,  and  the  persons  named  as  his 
executors  declining  to  qualify,  plaintiffs  were  appointed  by  the 
Probate  Court  of  Sebastian  county,  Fort  Smith  district,  adminis- 
trators, with  the  will  annexed.  With  the  complaint  was  filed  a 
copy  of  the  note,  and  the  original  held  subject  to  the  order  of  the 
court,  and  inspection  of  defendants. 

Lanigan  pleaded  bankruptcy,  and  was  discharged. 

Defendant,  Camall,  filed  an  answer  with  two  paragraphs.  The 
court,  on  motion  of  plaintifiB,  required  him  to  elect  between  them, 
and  he  elected  to  reply  on  the  first  paragraph,  which  is  as  follows  ; 

''Now  comes  the  said  defendant,  John  Camall,  and  for  answer  to 
said  complaint  of  said  plaintiffs,  saith  that  he  did  not  make  and 
deliver  said  promissory  note,  in  said  complaint  of  the  plaintiffs  set 
forth  and  described.*' 

[Omitting  a  matter  of  practice.] 

Plaintiff  then  read  in  evidence  without  objection  the  following 
letter: 

"Hot  Spbikos,  Akk.,  October  1, 1873. 

''Majob  Lakigak — Dear  Sir — A  letter  of  Mrs.  Haynes',  of  date 
sixteenth  ult.,  and  inclosed  in  one  of  your  envelopes,  reached  mo 
here.  Mr&  H.  seems  to  me  to  be  in  distressed  circumstances,  and 
we  must  relieve  her,  if  possible.  I  would  like,  if  yon  will  do  so,  to 
get  1500 from  the  bank,  or  from  Mr.  Oeorge  T.  Birnio  (to  whom  I 
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Am  already  indebted  for  many  kindnesses),  and  I  will  sign  a  note 
with  you  for  said  amount^  until  we  are  in  a  oondition  to  make  yon 
title,  when  you  can  pay  it.  Perhaps  Mr.  B.  would  let  us  have  it  at 
1^  per  oenty  as  the  woman  must  actually  be  very  needy.  If  you  can 
not  advance  it  (and  I  hardly  suppose  you  can  willingly  spare  it  now), 
get  it  and  inclose  to  me  at  Little  Bock,  or  in  letter  to  her  at  Helena, 
caip  Tappan  &  Homer,  and  write  me  of  so  doing.  You  are  au- 
thorized to  sign  my  name  to  any  such  note. 

"  I  believe  that  note  for  $200,  for  Miss  Jennie  S.  Spring,  is  about 
due ;  don't  let  it  be  protested.    Very  truly,  yours, 

"*  JoHK  Cabkalu 

"  I  write  Mrs.  H.  to-night" 

Plaintiff  then  introduced  William  B.  Sutton  as  a  witness,  who 
testified,  in  substance,  as  follows  : 

**  That  he  signed  said  Garnall's  name  to  said  note,  at  the  request 
of  said  Lanigan,  said  Lanigan  and  Mr.  Birnie  being  in  the  ofBce 
of  the  store  some  thirty  yards  distant.  Said  Lanigan  brought  wit- 
ness the  draft  of  said  note,  with  pen  and  ink  ;  said  he  was  going  to 
sign  it,  that  he  had  authority  from  said  Camall  to  sign  his  name 
thereto,  but  thought  it  would  look  better  for  witness  to  sign  Gar- 
nail's  as  he  would  sign  his  own.  That  witness  then  and  there,  in 
the  presence  of  said  Lanigan,  signed  the  name  of  said  Camall,  and 
then  said  Lanigan  signed  it  afterward.  That  witness  had  no 
authority  from  said  Carnall  to  sign  said  note ;  that  witness  and 
Lanigan  were  considered  as  partners  at  the  time;  that  the  money, 
he  understood,  was  for  private  use;  that  it  was  not  for  the  partner- 
ship business,  and  the  money  in  no  way  went  into  the  partnership 
business.  Witness  did  not  speak  to  Birnie  upon  the  day  the  note 
was  signed." 

Plaintiffs  then  called  Thomas  Lanigan  as  a  witness,  who  testified 
that  he  received  the  $500  from  Mr.  Birnie,  and  remitted  it  to  Mrs. 
Haynes ;  did  not  recollect  informing  Camall  thereof  by  letter ;  and 
did  not  know  whether  he  ever  told  him  that  the  money  had  been 
sent  to  Mrs.  Haynes. 

Plaintiffs  then  called  defendant  Camall  as  a  witness,  who  testified 
as  follows : 

''  That  he,  as  agent  and  attorney  for  heirs  of  J.  P.  Springs  sold  to 
said  Lanigan  certain  property  in  Fort  Smith  for  a  residence  for 
$4,500 ;  that  $2,000  was  paid  in  cash,  and  the  remainder  was  to  be 
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|Mud  when  certain  proceedings  in  court  were  had,  so  that  title  could 
be  made  of  the  interest  of  the  minor  heirs.  That  before  that  could 
be  done,  and  before  the  balance  was  dne^  one  of  the  adult  heirs, 
Mrs.  Haynes,  wrote  to  said  Lanigan,  urgently  requesting  him  to 
ad\rance  her  IdOO,  because  she  was  in  great  trouble,  and  said  Lani- 
gED  referred  said  letter  to  him  (Carnall),  then  at  Hot  Springs.  That 
he  wrote  at  once  to  Lanigan  the  letter  read  in  evidence.  Oct  no 
letter  from  Mrs.  Hajnes  that  he  recollected,  and  no  information  of 
-said  Lanigan  that  the  money  had  been  sent.  Long  afterward,  and 
just  before  he  madt  a  deed  to  Lanigan  (June,  1874),  and  Lanigan 
paid  him  balance  due,  $2,000,  witness  got  information  that  the 
money  had  been  sent  Mrs.  Haynes  by  said  Lanigan.  Witness  had 
never  seen  the  note  to  <<aid  Bimie  before  he  settled  with  Lanigan, 
aod  nnderstood  Lanigan  to  say,  on  witness  asking  about  it,  that  it 
was  paid,  and  witness  allowed  it  in  settlement,  and  made  deed  to 
the  property.  Knew  tha*  he  had  gotten  the  money  from  Birnie, 
bat  did  not  know,  or  ask,  if  his  (witness')  name  was  signed  to  the 
note. 

**  Sappoeed,  preyiously,  from  what  he  wrote  him,  that  Lanigan 
had  signed  it  as  attorney.  Dii  not  know  that  Bimie  had  the  note, 
with  witness'  name  to  it,  for  years  afterward,  and  as  soon  as  in- 
formed there  was  such  a  note,  signed  in  such  manner,  by  one  not 
authorized,  he  utterly  repudiated  the  same,  and  refused  to  pay  it. 
Had  never  given  any  note  at  one  aai  a  half  per  cent  per  month  to 
stand  any  length  of  time,  and  wourd  not  Was  under  no  obliga- 
tions to  Mrs.  Haynes,  and  derived  no  benefit  from  the  money 
whatever. 

"  That  he  never  in  any  manner  nor  at  any  time  ratified  the  eze- 
eution  of  said  note  by  Sutton.  That  after  the  agent  of  said  Bimie 
epoke  to  him  about  it  and  exhibited  it  to  him,  witness  wrote  to  said 
Lanigan,  then  absent,  bitterly  reproaching  him  for  not  having  set- 
tled the  note,  as  he  supposed  he  had . " 

Plaintiffs  after  introducing  the  above  evidence  again  offered  the 
note  in  evidence,  and  on  the  objection  of  defendant  the  court 
excluded  it. 

No  further  evidence  being  offered,  the  jury  returned  a  verdict  in 
favor  of  defendant,  and  judgment  was  entered  discharging  him. 

Plaintiffs  moved  for  a  new  trial  on  the  ground  that  the  court 
erred  in  excluding  from  the  jury  the  promissory  note  sued  on.; 
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the  court  overruled  the  motion^  and  they  took  a  bill  of  exceptions 
and  appealed. 

[Omitting  a  question  of  practice.] 

It  seems  that  appellee  authorized  Lanigan  to  borrow  tSOO  of 
Birnie,  and  sign  his  name  to  a  note  therefor.  Lanigan  accordingly 
borrowed  the  money,  and  at  his  request  and  in  his  presence  Sutton, 
his  partner,  signed  appellee's  name  to  the  note.  This  was  the  act 
of  the  agent,  and  in  legal  effect  the  act  of  appellee,  the  principal, 
and  not  of  Sutton,  who  did  the  mere  mechanical  act  of  signing 
appellee's  name  to  the  note  by  request  of  Lanigan. 

An  agent  cannot  delegate  any  portion  of  his  power  requiring  the 
exercise  of  discretion  or  judgment;  otherwise  however  as  to  powers 
or  duties  merely  mechanical  in  their  nature. 

Hence,  if  empowered  to  bind  his  principal  by  an  accommodation 
acceptance,  he  may  direct  another  to  write  it,  having  first  deter- 
mined the  propriety  of  the  act  himself,  and  it  will  bind  the  princi- 
pal, though  naming  the  delegate,  and  not  thd  one  exercising  the 
power.     Commercial  Bank  of  Lake  Efie  v.  Norton^  1  Hill.  501. 

In  the  case  cited  the  court  said:  ^'But  it  is  said  the  agent  could 
not  delegate  the  power  to  accept  the  drafts.  This  is  not  denied, 
nor  did  he  do  so.  The  bills  came  for  acceptance,  and  having  as 
agent  made  up  his  mind  that  they  should  be  accepted,  he  directed 
Cochrane,  the  bookkeeper,  to  do  the  mechanical  part  —  writing  the 
acceptance  across  the  bill&  He  was  the  mere  amanuensis.  Ha(? 
any  thing  like  the  trust  which  is  in  its  nature  personal  to  an  ageDt, 
a  discretion,  for  instance  to  accept  what  bills  he  pleased,  been  con- 
fided to  Cochrane,  his  act  would  have  been  void.  But  to  question 
it  here  would  be  to  deny  that  the  general  agent  of  a  mercantUe 
firm  could  retain  a  carpenter  to  make  a  box,  or  a  cooper  to  make  a 
cask.  The  books  go  on  the  question  whether  the  delegation  be  of 
discretion." 

So  in  Ellis  v.  Francis,  9  Ga.  327,  where  a  constable,  a  public 
agent,  who  could  not  delegate  his  authority,  procured  another 
person  to  make  a  return  of  nulla  bona  upon  a  fi,  fa,y  in  his 
presence,  and  by  his  request,  the  return  was  held  to  be  the  act  of 
the  constable. 

The  court  should  have  permitted  the  note  to  be  read  in  evidence 
to  the  jury,  with  the  evidence  conducing  to  prove  its  execution  by 
appellee,  and  under  proper  instructions  from  the  court,  they  should 
have  returned  a  verdict  upon  all  of  the  evidence. 
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The  jadgment  must  be  reversed,  and  the  cause  remanded,  with 
instraotions  to  the  court  below  to  grant  appellant  a  new  trial. 

Judgment  rei^eraed  and  cause  remanded. 


Pbxl  y.  January. 

CK  Ark.»L) 

JwriedUHon — oHaimdbifft^aud  —  when  eondtuioe.      « 

In  t  mit  on  a  jadgment  obtained  hy  default  in  another  State,  the  defendant 
pleeded  that  he  was  fiaadalentlj  indaoed  to  go  within  the  other  State  for 
theparpoeeof  serving  prooeae  on  liim.  Held,  not  a  valid  defense,  in  tho 
ftbaenee  of  facts  showing  an  excase  for  not  moving  to  set  aaide  the  service, 
aod  for  aoqnieedng  in  the  Judgment. 

ACTION  on  a  jadgment.    The  opinion  states  the  facte.    The 
plaintiff  had  judgment  below. 

/•  Z>.  Walker,  for  appellant. 

ffffljjgf,  contra. 

Skolish,  0.  X  This  action  was  brought  in  the  Circuit  Court  of 
Washington  county  by  Dederick  A.  January  and  Jesse  L.  January, 
successors  to  the  mercantile  firm  of  D.  A.  January  &  Co.,  of  St 
Louis,  against  Samuel  W.  Peel,  upon  a  judgment  recovered  by 
plaintiffB  against  defendant  in  the  Circuit  Court  of  St.  Louis, 
Ho. 

The  transcript  of  the  judgment,  etc.,  which  is  the  foundation  of 
the  action,  exhibited  with  and  made  part  of  the  complaint,  shows 
that  on  the  22d  of  January,  1878,  the  plaintiffs  commenced  suit  in 
the  Circuit  Court  of  St.  Louis  against  defendant  on  an  open  account 
for  goods,  wares,  and  merchandise,  etc,  ;  that  the  writ  issued,  on 
tiie  filing  of  complaint  and  bill  of  particulars,  was  made  returna- 
ble on  the  first  Monday  of  April,  1878,  and  that  on  the  day  of  its 
Issuance  the  32d  of  January,  1878,  it  was  served  on  the  defendant 
))eFBonally,  by  the  sheriff,  in  the  city  of  St.  Louis.  At  the  return 
t«^rm  defendant  made  default,  and  judgment  was  rendered  against 
him  for  t329.38 —  amount  of  the  account  sued  on  —  and  for  costs. 
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To  the  present  aotion  on  the  MisBOuri  jadgment»  the  defendsnt 
filed  an  answer,  in  substance,  as  follows : 

That  at  the  time  of  the  commenoement  of  the  suit  in  the  Cir- 
cait  Court  of  St.  Louis,  and  at  the  time  of  the  rendering  of  the 
judgment  therein,  defendant  was  a  citizen  and  resident  of  this  State, 
and  not  a  citizen  or  resident,  or  domiciled  in  the  State  of  Missouri ; 
nor  had  he  any  property  therein  liable  to  seizure  on  execution,  at- 
tachment or  other  process ;  that  he  did  not  appear  to  said  action 
in  person  or  by  attorney,  and  was  not  served  with  process,  and  had 
no  notice  of  the  pendency  of  the  suit,  other  than  the  senrice  on  the 
22d  of  January,  1878,  of  a  summons  issued  out  of  the  office  of  the 
clerk  of  the  Circuit  Court  of  St.  Louis  on  that  day. 

That  before  the  commencement  of  the  suit  in  St.  Louis,  plaintiffs 
.  had  sued  defendant  on  tlie  same  cause  of  action  in  the  Circuit  Court 
of  Washington  county,  in  this  State,  which  was  pending  when  the 
St.  Louis  suit  was  commenced,  and  when  the  judgment  was  ren- 
dered therein. 

That  defendant  was  not  indebted  to  plaintifib  in  the  whole  amount 
8ued  for  and  recovered  by  the  St.  Louis  judgment,  and  that  1120 
of  said  account,  for  which  the  judgment  was  rendered,  was  incor- 
rect and  unjust. 

That  while  said  action  was  pending  in  the  Circuit  Court  of  Wash- 
ington county,  and  defendant  was  resisting  the  same,  and  prepar- 
ing his  defense  thereto,  plaintiffs  notified  him  that  they  would  take 
the  depositions  of  witnesses  in  the  city  of  St.  Louis  on  the  22d  day 
t^  of  January,  1878,  to  be  read  as  evidence  on  their  part  on  the  trial 
of  said  cause,  and  to  f  hen  and  there  appear  and  cross-examine  such 
witnesses. 

Induced  by  this  notice,  defendant  left  his  residence  in  Arkansas, 
and  started  to  St  Louis  on  the  19th ;  reached  there  on  the  2l8t,  and 
was  present  in  said  city  on  the  22d  of  January,  1878,  for  the  pur- 
pose of  personally  cross-examining  such  witnesses  as  plaintifli 
might  produce  against  him  under  said  notice. 

That  after  he  was  thus  induced  to  go  within  the  jurisdiction  of 
the  Circuit  Court  of  St.  Louis,  plaintiffs,  on  the  22d  of  Jann- 
r  ary,  1878,  instituted  their  action  against  him  in  said  court, 
upon  the  same  demand  on  which  the  judgment  sued  on  in  this  action 
was  recovered,  and  upon  which  their  suit  in  the  Cireuit  Ooart  of 
Washington  county,  in  this  State,  was  then  pending,  and  oaused 
hi  in  to  lie  served  with  process,  efo. 
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And  80  defendant  says  that  plaintiffs,  frauduleutly  intending  to 
obtain  jurisdiction  of  bis  person  before,  and  to  prosecute  the  action 
aforesaid,  on  which  said  supposed  judgment  was  obtained,  in  the 
said  Circuit  Court  of  the  city  of  St  Louis,  fraudulently  caused  by 
tbegiWog^of  the  notice  to  take  the  depositions  aforesaid,  the  per- 
•oDal  presence  of  defendant  within  the  jurisdiction  of  the  said 
Circait  Oourt,  on  the  22i  day  of  January,  1878,  and  at  the  time  of 
the  sci^ce  of  the  said  process  in  said  suit  upon  him ;  and  that 
thereby  the  jurisdiction  of  the  person  of  this  defendant,  by  the  ser-  ^ 
Ticeof  said  process,  issued  and  served  on  said  22d  of  January,  1878, 
in  said  action  in  which  said  supposed  judgment  was  rendered  in 
said  Circuit  Court  of  the  city  of  St.  Louis,  by  the  acts  and  doings 
of  said  plaintiffs,  as  aforesaid,  was  fraudulently  obtained,  and  that 
such  judgment  should  be  held  null  and  void  ;  wherefore  defendant 
prays  judgment. 

The  plaintiffs  demurred  to  the  answer  on  the  following  grounds:    « 

"  1.  Because  the  answer  attempts  to  set  up  fraud  in  procuring 
jurisdiction  of  defendant's  person,  and  the  facts  by  him  stated  show 
that  he  went  voluntarily  within  the  jurisdiction  of  said  Circuit 
Court  of  St.  Louis. 

'^  2.  Because  sa^d  answer  does  not  deny  that  said  plaintiffs  have 
a  just  and  legal  cause  of  action  against  said  defendant. 

''3.  Because  said  answer  admits  the  validity  and  justness  of  more 
than  half  of  plaintiffs'  claim,  and  attempts  to  defeat  the  whole  ac- 
tion by  alleging  that  only  1120  of  their  claim  is  unjust. 

^'4.  Because  said  answer  is  otherwise  insufficient  in  law/' 

The  court  sustained  tne  demurrer,  and  defendant  resting,  judg*  w 
ment  was  rendered  against  him  in  favor  of  plain tift  for  the  amount 
of  the  judgment  sued  on,  and  defendant  appealed. 

I.  Taking  the^allegwtions  of  the  answer  to  be  true,  as  admitted 
by  the  demurrer,  the  personaTpresence  of  appellant  within  the 
jurisdiction  of  the  Circuit  Court  of  St.  Louis,  and  the  service  of 
process  on  him  there,  were  obtained  by  a  fraudulent  contrivance  of    ^ 
appellees. 

True,  he  went  there  voluntarily,  but  if  induced  to  go  there  by  a 
false  notice — a  notice  intended  to  bring  him  there  for  the  purpose 
of  serving  him  with  process,  and  not  designed  in  good  faith  to  af* 
ford  him  an  opportunity  to  cross-examine  witnesses,  it  was  a  fraud 
open  the  jurisdiction  of  the  St.  Louis  Circuit  Court 

In  Carpenter  Y.  SpooneTj  2  Sandf.  717,  defendant  went  voluntarily 
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lot')  the  city  of  New  York,  where  he  was  induced  to  go  by  means 
ufjLiaia&JgUer  which  plain  tiff  caused  to  be  written  to  him,  for  the 
purpose  of  inducing  him  to  go  there,  that  he  might  procure  service 
of  a  writ  upon  him* 

An  application  was  made  to  set  aside  the  service,  and  the  court 
/  said:  ''This  court  will  not  sanction  any  attempt  to  bring  a  party 
within  its  jurisdiction  by  fraud  and  misrepresentation.  And  where 
by  a  false  statement  or  fraudulent  pretense  a  party  is  brought 
within  the  jurisdiction  and  there  served  with  process,  the  service 
will  be  set  aside.  We  recollect  a  case  where  a  party  was  entrapped 
intoJJifl-StatejiulLjdL  another  State,  and  then  served  with  process, 
and  there  the  service  was  set  aside." 

In  Ooupil  V.  Simonson,  3  Abb.  Pr.  474,  the  sheriff  induced 
Simonson  to  come  within  his  bailiwick  by^&.Jalfie.  statement  that 
his  son  was  imprisoned  there,  and  then  served  an  order  of  arrest 
upon  him,  and  he  was,  on  motion,  discharged.  The  court  said: 
"  It  is  but  too  apparent  that  he  was  enticed  within  the  bailiwick  of 
the  sheriff  of  Kings  county  that  he  might  be  arrested.  It  is  mani- 
fest that  the  whole  proceeding  was  a  trick  for  the  purpose  of  giv- 
ing the  sheriff  of  Kings  county  an  opportunity  to.arrest  the  defend- 
ant"—  and  the  court  approved  the  ruling  in  Garpenier  v.  Spooner, 
supra. 

In  Luttin  v.  Bentn,  11  Mod.  50,  Lord  Holt,  after  stating  that  if 
a  man  is  wrongfully  brought  into  a  jurisdiction  and  thereby  law- 
fully arrested,  he  ought  to  be  discharged,  adds,  ''for  no  lawful 
thing  fgnnH^d  \\]\(}n  ft  wrnngrfnl  ftpt^  eau  be  Supported." 

And  Chief  Justice  Shaw,  in  Ihley  v.  Nichohy  12  Pick.  276,  said: 
'^  These  cases  [reviewed  by  him]  seem  to  establish  the  general  prin- 
ciple, that  a  valid  and  lawful  act  cannot  be  accomplished  by  any 
unlawful  means;  and  wbgnoyer  such  unlawful  means  are  resorte^^ 
to^  the  law  will  interpose  and  a9brd  some  suitable  remedy,  accord- 
I  ing  to  the  means  of  the  case,  to  restore  the  party  injured  by  these 
unlawful  means  to  bis  rights." 

In  that  case,  it  was  held  that  where  an  officer  unlawfully  broto 
open  the  outer-door  of  a  dwelling,  he  could  not  make  a  lawful  at- 
tachment of  goods  therein. 

No  doubt,  upon  the  showing  made  by  appellant's  answer,  the 
Circuit  Court  of  St.  Louis  would  have  set  aside  the  service  of  the 
summons  made  upon  him,  had  he  made  application  for  that  pur* 
pose  before  judgment. 
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^^_^_^___^_^_^__^  -  -  -     — 

Nor  by  the  common  law,  whicli  we  presume  to  be  in  force  in  the 
State  of  Missouri,  in  the  absence  of  evidence  to  the  contrary, 
would  the  making  of  such  a  motion  hare  been  an  appearance  to 
the  action.    Ferguson  y.  RosSy  6  Ark,  517, 

II.  The  purpose  of  tiie  answer  was  to  defeat  the  whole  action 
upon  the  jadgmont  on  the  ground  that  it  was  recovered  on  service 
<ji  the  writ  procured  by  fraud  of  the  appellees. 

This  suit  is  upon  a  judgment  of  a  court  of  record  of  the  State 
of  ICissonri,  rendered  upon  a  cause  of  action  within  its  jurisdiction, 
and  upon  actual  personal  servjce  of  the  writ  on  appellant ;  and  the 
suit  was  brott^t  upon  the  law  side  of  the  Circuit  Court  of  Wash- 
iagion  countyy  in  this  State.    • 

Sec.  1,  Art. .  IV,  of  the  Constitution  of  the  United  States  pro- 
vides that,  ''full  faith  and  credit  shall  be  given  in  each  State  to 
tjie  public  acta,  records  and  judicial  proceedings  of  every  other  State. 
And  the  CongTeiSS  may,  by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records  ^nd  proceeding?  shall  be  proved,  and  the 
^Sect  thereof.*' 

The  act  of  Congre^a  of  May  90,  1790,  provides  the  manner  of 
aathenticating  the  records  and  judicial  proceedings  of  the  States, 
and  declares  that  'MJie  said  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith  and  credit  given 
them,  in  every  court  within  the  United  States  as  they  have,  by  law 
or  Qsage,  in  the  courts  of  the  State  from  whence  the  said  records 
are  and  shall  be  taken."    Oantt's  Dig.,  p.  136. 

Where  a  suit  ia  brought  in  a  court  of  one  State  upon  a  judgment 
recovered  in  a  court  of  another,  and  jurisdiction  of  the  subject- 
matter  and  of  the  person  is  made  to  appear,  the  judgment  is  con- 
clusivo  as  to  other  matters.  TTiompson  v.  Wliitman^  18  Wall.  457; 
Barhman  v.  Hopkins^  11  Ark.  157  ;  Buford  v.  Kirkpatnck,  13  id. 
33  ;  Ki7nbatt  v.  Merrick,  20  id.  12. 

If,  to  a  suit  upon  the  judgment  in  Missouri,  where  it  was  rend- 
ered, appellant  could  avail  himself  of  the  defense  that  it  was  re- 
covered by  fraud,  the  same  defense  is  allowable  to  a  suit  on  the 
jadgment  in  a  court  of  this  State. 

As  above  remarked,  in  the  absence  of  evidence  to  the  contrary, 
the  common  law  is  presumed  to  be  in  force  in  Missouri. 

Domestic  judgments,  under  the  rules  of  the  common  law,  could 
not  be  collaterally  impeached  or  called  in  question  if  rendered  in  a 
^nrt  of  competent  jurisdiction. 


U^ 


? 


32  ARKANSAS, 


Peel  T.  January. 


^  It  oould  only  be  done  direotly  by  writ  of  error,  petition  for  neir 
trial,  or  by  bill  in  ohanoery.  Third  persons  only,  says  Sannders, 
conld  set  np  the  defense  of  fraud  or  ooUusion,  and  not  the  partiee^ 
to  the  record,  whose  only  relief  was  in  equity,  etc  Common-law 
rules  placed  foreign  judgments  upon  a  different  footing,  etc. 

Subject  to  qualification  that  they  are  open  to  inquiry  as  to  the 
jurisdiction  of  the  court  which  gave  them,  and  as  to  notice  to  the 
defendant,  the  judgment  of  a  State  court,  not  reversed  by  a  supe- 
rior court  haying  jurisdiction,  nor  set  aside  by  a  direct  proceeding 
^  in  chancery,  is  conclusive  in  the  courts  of  all  the  other  States  where 
the  subject-matter  of  the  controversy  is  the  same.  To  a  suit  in  a 
court  of  one  State  upon  a  judgment  of  a  court  of  another  State,  a 
plea  that  the  judgment  was  obtained  by  fraud,  is  not  allowed.  The 
^    only  remedy  is  by  bill  in  chancery. 

Such  is  the  decision  of  the  Supreme  Oourt  of  the  United  Statea 
(whose  peculiar  and  superior  province  it  is  to  construe  the  Oonsti- 
i-      tntion  and  laws  of  the  United  States)  in    Chrumaa  v.  SusM,  6^ 
Wall.  290. 

This  ruling  is  also  sustained  by  decisions  of  the  State  courts. 
BetUon  v.  Burgot,  10  S.  &  B.  240 ;  Oranger  v.  Olarky  23  Me.  128  ; 
Anderson  v.  Anderson,  8  Ohio,  108 ;  McRas  v.  Mattoon,  13  Pick. 
bS  ;  Sanford  v.  Sanford,  28  Conn.  6. 

Pearce^Yn  Olney,  20  Conn.,  544,  illustrates  the  rule  and  the 
practice  under  the  common  law.  A  judgment  was  obtained  in 
New  York,  and  an  action  was  brought  upon  it  in  Connecticut;  de- 
fendant filed  a  bill  in  chancery  to  enjoin  the  prosecution  of  the 
action  on  the  ground  that  the  judgment  had  been  obtained  by 
fraud — that  he  owed  the  plaintiff  in  the  judgment  nothing,  and 
though  served  with  process  in  New  York,  be  was  prevented  from 
making  defense  to  the  suit  by  the  fraudulent  conduct  of  the  plaint- 
iff. Upon  the  facts  of  the  case,  the  plaintiff  was  enjoined  from 
further  prosecuting  his  action  of  debt  on  the  judgment  recovered 
in  New  York.  Justice  Hinmak,  who  delivered  the  opinion  of  the 
^  Supreme  Court  of  Connecticut,  in  the  case,  said  :  '^The  object  of 
injunctions  to  stay  proceedings  at  law  is,  to  prevent  injustice  by 
an  unfair  use  of  the  process  of  the  court.  They  are  granted  on  the 
ground  of  the  existence  of  facts,  not  amounting  to  a  defense  to  the 
proceeding  enjoined  against,  but  of  which  courts  of  equity  have 
jurisdiction,  and  which  renders  it  against  conscience  that  the  party 
enjo*  ed  should  be  permitted  to  proceed  in  the  cause.     It  is  well 
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wided  that  this  jarisdiction  will  be  exercised,  whenever  a  party,  hav- 
ingagood  defense  to  an  action  at  law,  has  had  no  opportanitj  to  make 
it,  or  has  been  prevented  by  the  fraud  or  improper  management  of 
the  other  party,  from  making  it,  and  by  reason  thereof  a  judgment 
has  been  obtained  which  it  is  against  conscience  to  enforce.  Indee«K 
this  &lls  directly  within,  and  is  but  an  illustration  of,  the  genera* 
rule  that  equity  will  interfere  to  restrain  the  use  of  an  advantage 
gained  in  a  court  of  ordinary  jurisdiction,  which  must  necessarily 
make  that  court  an  instrument  of  injustice,  in  all  cases  where  such 
advantage  has  been  gained  by  the  fraud,  an  accident,  or  mistake, 
of  the  opposite  party/'  Further  on  in  the  opinion,  after  stating 
that  complainant  in  the  bill  had  been  sued  in  New  York  on  a  con- 
tract with  which,  personally,  he  had  nothing  to  do,  and  upon  which 
he  was  not  personally  liable,  and  judgment  had  been  obtained 
against  him,  on  service  of  process,  and  without  defense.  Justice 
HiKMAK  said :  ''If  this  was  all,  complainant  would  have  no  rem- 
edy, however  unjnst  it  might  be  to  compel  him  to  pay  that  judg- 
ment Still,  as  he  was  duly  served  with  process  in  that  suit,  it  was 
his  duty  to  make  defense  in  it ;  and  an  injunction  ought  not  to  be  ^ 
granted  to  relieve  him  from  the  consequences  of  his  own  neglect 
It  is  found  however  that  he  not  only  had  a  good  defense,  bnt  it 
was  his  intention  to  make  it,  and  he  would  have  made  it,  had  he 
not  been  led,  by  the  conduct  of  the  attorney  for  the  plaintiff  in  that 
soit,  to  suppose  the  suit  was  abandoned,"  etc.  Rogers  v.  Choinuy  ^ 
21  Iow%  58y  was  a  similar  case.  Rogers  sued  Owinn,  who  was  a 
resident  of  Iowa»  in  an  action  for  slander,  in  Kentucky  ;  obtained 
personal  servioe  of  process,  and  Owinn  entered  the  plea  of  not  guilty. 
It  was  positively  agreed  between  him  and  plaintiff,  Rogers,  that 
plaintiff  had  no  cause  of  action,  and  that  the  action  should  be  dis- 
missed, and  on  this  assurance,  Owinn  returned  to  Iowa.  After- 
ward, in  his  absence,  and  without  notice,  Rogers  proceeded  ex 
parie  with  the  suit,  and  obtained  a  judgment  against  him  for  $700 
in  damages,  and  thereafter  brought  an  action  against  him  on  the 
judgment  in  Iowa.  He  filed  an  equitable  answer,  setting  up  the 
above  facts  to  show  that  the  judgment  was  obtained  against  him 
fay  fraud ;  the  cause  was  tried  by  the  court,  and  finding  and  judg- 
ment in  his  favor,  and  Rogers  appealed.  Justice  Dillon,  who  de- 
Hveied  the  opinion  of  the  Supreme  Court,  said  :  '^Onr  statute^  ^^ 
allows  equitable  defenses  to  be  pleaded  to  an  action  at  law.  Itev^. 
{§  2617,  2889.  Under  the  answer  filed  in  this  case,  the  defendant 
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is  entitled  to  the  same  relief  which  the  same  facts  would,  under  the 
former  practice,  have  authorized,  if  he  had  made  them  the  ground 
of  a  bill  in  chancery,  directly  assailing  the  judgment.  The  cir- 
cuitous practice  of  a  bill  in  chancery  to  enjoin  the  law  action  and 
for  relief  is,  under  the  revision,  no  longer  necessary,  if  indeed,  it  be 
any  longer,  strictly  speaking,  proper." 

In  Dobson  v.  Pearce^  12  N.  Y.  (2  Kern.)  156,  cited  by  Justice 
Dillon  to  support  the  views  of  the  Supreme  Court  of  Iowa,  the 
suit  was  upon  a  judgment,  and  the  answer  was,  that  it  was  obtained 
by  fraud.  The  Court  of  Appeals  of  New  York,  by  Justice  Allak, 
said  :  **  It  is  unquestionable  that  a  Court  of  Chancery  has  power 
to  grant  relief  against  judgments  when  obtained  by  fraud.  Adj 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party  could  not  avail  himself 
at  law,  but  was  prevented  by  fraud,  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify  an  inter- 
ference by  a  Court  of  Equity." 
1^  1^  Under  our  present  judiciary  system,  the  functions  of  the  conrta 
of  common  law  and  chancery  are  united  in  the  same  court,  and  the 
distinction  between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits,  are  abolished,  and  the  defendant  may 
set  forth,  by  answer,  as  many  defenses  as  he  may  have,  whether 
they  be  such  as  have  heretofore  been  denominated  legal  or  equitable, 
or  both.  §§  69,  150.  The  Code  also  authorizes  affirmative  relief 
to  be  given  to  defendant  in  an  action  by  the  judgment    §  274. 

The  intent  of  the  legislature  is  very  clear,  that  all  controversies 
respecting  the  subject-matter  of  the  litigation  should  be  determined 
in  one  action,  and  the  provisions  are  adapted  to  give  effect  to  that 
intent. 

Whether  therefore  fraud  or  imposition  in  the  recovery  of  a  judg- 
ment could  heretofore  have  been  alleged  against  it  collaterally  at 
law,  or  not,  it  may  now  be  set  up  as  an  equitable  defense  to  defeat 
a  recovery  upon  it. 

Under  the  head  of  equitable  defenses  are  included  all  matters 
which  would  before  have  authorized  an  application  to  the  Court  of 
Chancery  for  relief  against  a  legal  liability  but  which,  at  law,  could 
not  have  been  pleaded  in  bar.  The  fact  alleged  by  way  of  defense 
in  this  action  would  have  been  good  cause  for  relief  against  the 
judgment  in  a  Court  of  Chancery,  and  under  our  present  system 
are  therefore  proper  matters  of  defense  ;  and  there  was  no  necessity 
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or  propriety  for  a  resort  to  a  separate  action  to  yacate  the  judgment. 
In  Connecticut,  although  law  and  equity  are  administered  by  the  ^ 
same  judges,  still  the  distinction  between  these  systems  is  preserved, 
wd  justice  is  administered  under  the  head  of  common  law,  and 
chancery  jurisdiction  by  distinct  and  appropriate  forms  of  fore- 
closure, and  hence,  as  it  was  at  least  doubtful  whether  at  law  the 
fraud  alleged  would  bar  a  recovery  upon  the  judgment,  a  resort  to 
the  chancery  powers  of  the  court  of  that  State  was  proper,  if  not 
necessary. 

As  in  Gonnecticut,  under  our  present  Constitution  (art.  7,  §§  II,  ^ 
15),  the  Circuit  Courts  are  vested  with  both  common-law  and 
chancery  jurisdiction,  until  the  general  assembly  shall  deem  it 
expedient  to  establish  separate  courts  of  chancery. 

If  a  party  has  a  legal  cause  of  action,  he  brings  his  suit  on  the  ^ 
law  side  of  the  court,  and  if  an  equitable  cause  of  action,  it  is 
brought  on  the  chancery  side. 

Under  the  Civil  Code,  if  a  defendant  to  an  action  at  law  has  a 
defense  cognizable  only  in  equity,  he  is  not  obliged  as  under  the 
former  practice,  to  suffer  judgment  at  law,  and  file  a  bill  for  in- 
junction, but  he  may  make  his  answer  serve  the  purpose  of  a  bill, 
aud  have  the  cause  transferred  from  the  law  to  the  equity  side  of 
the  court    Oantt's  Dig.,  §  4465. 

Here  the  action  was  at  law,  not  upon  an  open  demand,  but  upon 
s  judgment  recovered  in  another  State,  which  appellees  sought  to 
enforce  in  this  State.  The  answer  was  in  the  form  of  a  plea  in  bar, 
vith  a  prayer  for  judgment 

It  should  have  been  framed  Jike  a  bill  in  equity  for  an  injunction  ^^^ 
against  the  enforcement  of  the  judgment,  stating  the  facts,  and 
praying  relief.     As  a  plea  in  bar,  appellants  had  no  right  to  reply,     j^ 
If  it  had  been  properly  framed  as  a  bill  for  relief,  the  case  should 
have  been  transferred  to  the  chancery  side  of  the  court,  and  appel- 
lants allowed  to  reply  to  its  allegations,  or  demur.    This  is  the ' 
proper  Code  practice  under  our  judicial  system. 

But  passing  over  the  form  of  the  answer,  it  failed  to  allege  that        ^ 
appellant  made  any  application  to  the  court  in  St.  Louis  to  set 
aside  the  service  of  the  writ  complained  of,  and  gives  no  ezouse  for 
not  doing  so,  not  even  that  it  was  inconvenient  for  him  to  have 
made  the  application. 

Tlie  service  was  not  void,  but  voidable,  and  if  acquiesced  in  by   ,^^^ 
Appellant,  valid. 
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Dunlap  y.  Cody,  31  Iowa,  260 ;  8.  c,  7  Am.  Bep.  129,  relied  on 
by  counsel  for  appellant,  differs  in  some  of  its  features  from  this 
case.  Dnnlap  &  Co.,  of  Illinois,  held  a  note  on  Cody,  of  Iowa, 
which  was  barred  by  the  Statute  of  Limitations  of  the  latter  State. 
To  avoid  the  bar,  they  induced  him,  by  ^  falsehood,  to  go  into. 
Illinois^  a  thousand  miles  from  his  home,  where,  having  prepared  a 
suit  upon  the  note,  th^y.  caused  the  sheriff  to.  serve  process  upon 
him  immediately  on  his  arrival  in  the  cars.  They  afterward  ob- 
tained judgment  against  him  without  defense,  and  thereafter  sued 
him  in  Iowa  upon  the  judgment.  By  equitable  answer  (as  in 
Rogers  v.  Gtoinn,  supra),  he  pleaded  that  the  judgment  was  ob- 
tained by  fraud.  The  learned  judge  who  delivered  the  opinion  of 
the  court  cites  a  number  of  adjudications  to  show  that  a  service  of 
process  so  obtained  is  not  to  be  countenanced  by  the  courts,  but  in 
cases  cited  it  appears  that  the  service  was  set  aside  by  the  courts 
out  of  which  the  process  issued.  Cody  was  excused  for  not  making 
application  to  the  Illinois  court  to  set  aside  the  service,  on  the 
ground  that  it  was  so  far  from  his  home,  and  on  the  further  ground 
that  such  an  application  might  have  been  treated  by  the  Illinois 
court  as  an  appearance  to  the  action ;  that  it  would  be  so  treated  in 
Iowa. 

In  the  absence  of  evidence,  we  do  not  know  what  the  statutes  of 
Missouri  are,  but  neither  by  the  common  law  nor  by  our  praotioe, 
would  an  application  to  a  court  to  set  aside  a  service  nn&irly  ob- 
tained be  treated  as  an  appearance  to  the  action. 

In  the  answer  of  appellant,  he  gives  no  excuse  whatever  for  hiB 
failure  to  apply  to  the  St  Louis  court  to  set  aside  the  service,  nor 
does  he  claim  to  have  had  any  defense  except  to  a  smaller  portion 
of  the  debt. 

Upon  the  whole,  appellant  has  neither  followed  the  former  chan- 
cery nor  the  Code  practice  in  making  his  defense,  and  we  cannot, 
upon  principle,  reverse  the  judgment  for  the  purpose  of  aDowing 

him  to  make  a  better  case. 

Judgment  affirmed. 
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PaCKABD  T.  TATIiOB. 

(BSAric.  408) 

Cmvitir'^UMKi^  of  eonneaing — aei  of  Qod — unoeaworihf  w6i9oL 

A  eonngnee  of  gooda  bj  a  line  of  conneoting  canien  mmy  malntifctn  an 
■etioo  for  their  Ums  against  the  carrier  in  whose  hands  the  loee  happens. 

A  csnier  by  water  is  not  excosed  from  liability  for  loss  hj  the  act  of  Gk>d 
opeiatiiig  apon  an  nnseaworihy  Tessel,  when  such  act  wonld  have  proved 
hsrmlen  to  a  seaworthj  TesseL 


ACTION  for  damage  to  goods.    The  opinion  states  the  case   The 
phuntiff  had  judgment  below. 

M.  L,  Jones,  for  appellants. 
McCain,  contra. 

Eakih,  J.  Taylor,  Cleveland  &  Co.,  merchants  at  Pine  Blnff, 
brought  this  action  at  law  against  appellants,  Packard  &  Hammett, 
ovners  of  the  steamboat  '*  Lizzie,"  to  charge  them  for  damages  to 
goods  which  had  been  delivered  to  said  steamer  at  Little  Bock,  to 
be  transported  to  Pine  BlufF,  and  which  had  been  injured  by  the 
aiuking  of  the  steamer  in  the  Arkansas  river,  before  her  departure 
from  the  wharf.  Bills  of  particulars,  describing  the  goods,  were 
filed,  and  the  damage  sustained  sufficiently  proved. 

The  defenses  set  up  by  the  answer  may  be  reduced  to  three  : 

[Omitting  the  first] 

1  That  defendants  made  no  contract  with  plaintiffs  for  the 
earriage  of  the  goods,  but  received  them  from  the  St.  Louis  and 
Iron  Mountain  Bailroad  Company,  to  be  carried  in  its  behalf,  and 
to  which  alone  they  are  responsible. 

3.  That  defendants  were  guilty  of  no  negligence,  nor  misconduct, 
but  that  the  accident  happened  solely  from  the  act  of  God,  and  the 
perils  of  the  river. 

Upon  trial  by  a  jury,  there  was  a  verdict  for  $750  damages,  and 
judgment  in  plaintiff's  &vor  accordingly.  There  was  a  motion  foi 
a  new  trial,  which  was  overruled.  A  bill  of  exceptions  was  taken, 
snd  an  appeal  granted. 
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It  appears  from  the  record,  that  the  plaintiffs  below  bad  parchased 
in  Boston  and  Mew  York,  bills  of  goods  which  bad  been  consigned 
to  said  railroad  at  St.  Louis.  They  were  received  there,  by  the 
railroad  company,  for  transportation  to  the  owners  at  Pine  Bluff,  a 
point  upon  the  Arkansas  river  below  Little  Kock,  at  which  latter 
place  the  railroad  crosses  the  river.  No  bill  of  lading  was  given. 
The  railroad  company  had  a  contract  with  the  steamer  ^'  Lizzie/* 
through  her  owners,  who  were  common  carriers  by  water,  to  take 
down  all  goods  consigned  to  Pine  Bluff,  dividing  the  freight  in  a 
certain  proportion.  Upon  their  arrival  at  Little  Eock  the  goods 
were  placed  in  the  charge  of  a  transfer  company  which  delivered 
them  to  the  clerk  of  the  "  Lizzie,**  on  the  wharf.  The  vessel,  on 
her  last  trip,  had  been  injured  by  a  snag.  She  was  brought  to  the 
wharf  for  repairs.  A  dock  had  been  run  under  her,  and  pumped 
out  so  far  as  to  elevate  the  injured  portion  of  the  hull,  and  the 
carpenter  had  cut  two  holes  in  her  bottom  to  bo  repaired  with  new 
timber,  one  about  four  feet  by  twelve  inches,  and  the  other  about 
three  feet  by  ten  inches.  Whilst  the  boat  was  thus  on  the  dock  the 
goods  were  taken  aboard.  The  weather  was  bad.  It  had  been 
raining,  and  there  was  some  wind.  The  boat  was  lying  with  the 
forward  portion  upon  the  dock,  and  the  stern  held  to  the  bank  by  a 
slack  chain.  Whilst  in  that  position,  by  some  accident  the  dock 
slipped  out,  and  the  vessel  sank  to  the  bottom,  damaging  the  goods. 
The  immediate  cause  of  the  accident  is  not  certainly  known,  but 
the  proof  tends  to  show  that  about  that  time  a  small  whirl  of  wind 
passed  across  the  river,  drove  her  stern  against  the  bank,  and  broke 
the  chain  in  the  rebound,  thus  shaking  her  from  the  dock. 

There  was  proof  that  it  was  necessary  to  put  the  goods  on  board 
to  protect  them  from  rain,  tlmt  the  weight  of  them  was  calculated 
to  steady  the  dock,  and  that  it  was  the  practice  to  load  freight, 
sometimes,  on  vessels  whilst  upon  dock  undergoing  repairs.  These 
are  the  material  facts  affecting  this  case.  The  amount  of  the 
damage  was  proi)erly  proved  by  direct  testimony. 

The  instructions  given  on  plaintiff's  motion,  against  defendant's 
objection,  are  the  following:  1.  Where  goods  are  shipped  to  be 
transported  by  successive  carriers,  the  carrier  in  whose  possession 
they  are  when  destroyed,  or  injured,  is  liable  as  such  to  the  owner 
or  consignee  for  the  loss;  and  further,  in  effect,  that*  3.  The  bar- 
den  of  proof  IS  on  the  carrier  to  exempt  himself  from  damages;  4. 
Defendants  are  bound  to  show  that  the  injury  resulted  from  the  aol 
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of  God ;  6.  If  the  goods  were  damaged  by  any  defect  in  the  vessel 
which  rendered  hei  unseaworthy,  the  defendants  are  liable ;  7.  The 
jary  may  find  interest  at  six  per  cent  per  annum  on  damages  ;  8. 
Defendants  may  be  sued  as  part  owners,  although  there  were  other 
part  owners  and  partners  ;  9.  Any  act  or  omission  of  the  carrier,  or 
any  thing  which  may  befall  his  boat,  and  occasion  damage  to  prop-. 
crty,  is  regarded  by  the  law  as  negligence,  unless  it  is  the  act  of  Ood 
or  the  public  enemies;  10.  If  the  steamboat  received  goods  for  car- 
riage at  Little  Bock,  marked  to  plaintiffs,  and  belonging  to  them, 
the  law  would  imply  a  contract  to  carry  and  deliver  them. 

To  which  the  court,  of  its  own  motion,  and  likewise  against  de- 
fendant's objection,  added  this:  '^  Common  carriers  are  not  excused 
from  liability  by  accidents  caused  by  the  action  of  the  elements 
(asually  denominated  the  acts  of  Ood),  which  would  not  affect  a 
perfectly  seaworthy  vessel." 

For  defendants,  the  court  instructed: 

1.  That  if  the  accident  to  the  '^Lizzie''  was  the  result  of  any 
each  act  of  Ood  as  lightning,  storms,  tempests,  whirlwinds,  etc., 
and  was  the  immediate  cause  of  the  damage  to  the  goods,  the  de- 
fendants are  not  liable. 

5-C.  They  are  not  liable  if  the  goods  were  damaged  from  no  neg- 
ligence on  their  part,  but  by  reason  of  an  unforeseen  and  unavoida- 
ble accident,  occasioned  by  a  sudden  gust  of  wind  ;  provided,  the 
officers  used  the  usual  and  ordinary  care  and  prudence  in  regard 
thereto. 

9.  Plaintiffs  must  prove  that  defendants  are  common  carriers,  and 
leoeived  the  goods  as  such,  under  contract,  express  or  implied,  with 
plaintiffs  ;  and  that  they  were  damaged  by  negligence  or  careless- 
ness of  defendants  as  such  carriers. 

10.  If  the  jury  found  that  the  railroad  received  the  goods  at  St. 
Louis  to  bo  transported  to  Pine  Bluff,  and  it  was  understood  that 
the  goods  were  to  be  carried  from  Little  Bock  to  Pine  Bluff  on  the 
steamboat  **  Lizzie  *'  under  the  contract  made  with  the  consignee 
or  shipper,  then  the  said  steamer  '^  Lizzie  "  became  a  part  of  the 
continuous  line  of  carriers  from  St.  Louis. 

And  the  court  refused  to  instruct  for  defendants: 

2.  That  if  the  boat  wad  on  the  dock  for  repairs,  securely  and 
•officiently  fastened  for  tho  purpose,  and  it  was  customary  to  place 
goods  or  freight  on  steamboats  whilst  undergoing  repairs,  and  upon 
docks,  for  ballast,  and  that  (he  boat,  whilst  in  this  condition  iind 
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8o  ballasted,  was  torn  from  her  fastenings  and  made  to  take  water 
and  sink,  by  a  sudden  and  violent  gust  of  wind,  wliereby  damage 
ensued  to  the  goods,  they  will  find  for  defendants. 

3.  if  they  believe  that  there  was  another  joint  owner  of  the  boat, 
so  registered  and  held  out  to  the  world,  the  plaintifEs,  having  failed 
to  make  him  a  party,  could  not  recover  in  this  action,  and  to  find 
for  defendanis. 

4.  If  they  believed  that  there  was  a  contract  foi  carrying  freights 
from  St.  Louis  to  Pine  Bluff,  between  the  railroad  on  one  part  and 
the  boat-owners  on  the  other,  by  which  the  former  was  to  give 
through  bills  of  lading,  and  the  steamer  was  to  carry  goods  under 
that  contract,  and  these  goods  were  so  being  carried,  the  defend- 
ants are  not  liable  in  this  action. 

It  will  be  seen  that  a  portion  of  the  objections  to  the  instructions 
given  for  plaintiffs,  and  some  of  the  instructions  asked  by  defend- 
ants and  refused  by  the  court,  are  based  upon  this  assumed  princi- 
ple, that  if  the  defendants  were  acting  only  under  a  contract  with 
the  railroad  to  carry  for  the  corporation  freights  which  it  had 
undertaken  to  deliver  at  Pine  Bluff,  they  could  only  be  held  to 
answer  at  the  suit  of  the  railroad,  and  not  of  the  plaintiffs. 

But  it  must  not  be  lost  sight  of  that  defendants  were  themselves 
common  carriers  between  Little  Bock  and  Pine  Bluff,  carrying  for 
the  railroad  only  as  a  part  of  their  general  business.  The  contract 
liud  only  the  effect  of  a  contract  between  common  carriers,  for 
increase  of  custom  to  the  steamboat  line,  securing  it,  in  competi- 
tion with  other  carriers  upon  the  same  route.  It  did  not  relieve 
the  steamboat  owners  from  any  of  the  general  responsibilities  of 
common  carriers  with  regard  to  goods  so  transferred  to  them  for 
carriage  by  the  railroad.  They  were  not  the  private  agents  of  the 
railroad  company,  but  were  carrying  on  a  general  business  for  the 
benefit  of  any  one  who  might  employ  them.  They  are  bound  by 
the  same  obligations  and  to  the  same  persons  which  bind  succes- 
sive common  carriers  receiving  goods  from  each  other  and  trans- 
mitting them  along  the  route  to  the  point  of  ultimate  destination. 
There  were  no  bills  of  lading  in  this  case  restricting  or  defining 
the  several  liabilities  of  the  railroad  and  the  steamer  ^  Lizzie."  The 
general  law  must  govern. 

The  carrier's  obligation  to  keep  and  carry  safely  is  founded  on 
the  custom  of  the  realm  at  common  law,  and  is  independent  of 
contract,  being  imposed  by  law  for  the  protection  of  the  owner,  and 
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founded  npon  public  policy  aud  commercial  necessity.  Chitty  on 
Carriers,  34  ^  35.  There  may  be  a  special  contract  also,  not  indeed 
superseding  that  implied  by  law,  which  still  underlies  the  other, 
bat  restricting  or  modifying  it  in  some  particulars  in  a  manner 
which  the  courts  may  not  consider  unreasonable  or  subyersive  of 
the  general  policy.  Id.  But  in  the  absence  of  any  such  contract 
the  carrier  is  an  insurer — liable  not  only  for  negligence,  but  even 
for  ineritablo  accident,  not  occasioned  by  act  of  Ood.  In  this  case 
there  is  no  question  of  public  enemies. 

We  are  cited  to  the  cases  of  Bank  of  Kentucky  y.  Adams  Express 
Oo.,  3  Otto,  174,  and  Newell  t.  Smiih,  49  Yt  255,  as  authority  to 
sustain  the  position  that  the  contract  of  affreightment  being  with 
the  railroad,  tho  defendants  cannot  be  sued  upon  it  The  first  was 
a  stilt  against  an  express  company  to  recover  the  value  of  a  package 
of  money  which  defendant  had  received  to  be  delivered  to  plaintiff 
at  Louisville.  The  express  company  had  employed  the  aervices  of 
a  railroad  to  transport  its  packages,  which  were  accompanied  by 
and  remained  under  the  control  of  its  messenger.  An  accident 
happened  to  the  road  by  which  the  car  was  burned  and  the  pack- 
age destroyed.  The  defense  set  up  was  that  the  express  company 
having  contracted  to  be  held  only  to  the  liability  of  a  common 
bailee  for  hire,  in  case  of  loss  by  fire  was  not  answerable  for  the 
negligence  of  the  employees  of  the  railroad,  over  which  it  had  no 
control ;  and  so  it  was  held  by  the  Circuit  Court.  This  was  re- 
versed* on  appeal  to  the  Supreme  Court  of  the  United  States,  the 
latter  tribunal  holding  that  the  railroad  company  was  the  agent  of 
the  express  company,  and  that  the  latter  must  answer  for  the  neg- 
ligence of  the  former.  The  question  of  the  liability  of  the  railroad 
oompany  to  the  consignees  of  the  package  would  be  analogous  to 
this,  but  it  did  not  arise.  The  court  however  arguendo  took  this 
liability  for  granted,  upon  the  authority  of  New  Jersey  Steam  Navi- 
•gation  Co,  Y,  Merchanta^  Bank,  6  How.  344,  and  say:  '^  Granting 
that  the  plaintiffs  can  sue  the  railroad  company  for  the  loss  of  the 
packages  through  its  fault,  their  right  comes  through  their  contract 
i)etween  it  and  defendants.  They  must  claim  through  that.  Had 
the  packages  been  delivered  to  the  charge  ot  the  railroad  company, 
without  any  stipulation  for  exemption  from  the  ordinary  liability 
-of  carriers,  it  would  have  been  an  insurer,  both  to  tho  express  com  - 
pany  and  to  the  plaintiffs.^    3  Otto,   184. 

In  the  case  here  before  ns,  the  goods  were  taken  by  the  St.  Loui?, 
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Iron  Mountain  and  Southern  Bailway  Company,  without  an  exfwm 
contract,  to  be  carried  to  Pine  Bluff,  and  were  delivered  to  the  de- 
fendcnts  at  Little  Bock,  as  common  carriers,  to  be  transported  to 
their  destination,  without  any  stipulation  for  exemption  from  the 
ordinary  liability  of  carriers.  According  to  the  principle  above 
announced,  the  owners  of  the  ^'Lizzie*' would  thus  become  insurers 
both  to  the  St.  Louis,  Iron  Mountain  and  Southern  Bailway  Com- 
pany, and  to  the  plaintiffs.  It  is  true  however  that  in  3  Otto  the 
case  is  stated  hypothetically. 

The  case  in  49  Vermont,  supra,  goes  only  to  fix  the  liabilities  of 
a  carrier  who  expressly  contracts  to  deliver  goods  at  a  destination 
beyond  the  terminus  of  his  own  road,  for  the  negligence  of  any 
connecting  road  in  the  line  of  transportation. 

This  court  has  held  that  this  liability  for  loss  by  a  connecting 
carrier  may  be  repelled  by  express  stipulation .  Taylor  v.  Liiile 
Rock,  M.  R.  and  T.  Railroad  Co.,  32  Ark.  393.  But  neither  the 
latter  case  nor  the  case  from  Vermont  conflicts  with  the  principle 
announced  in  6  Howard,  supra,  that  the  consignee  of  goods  may 
maintain  action  against  the  carrier  in  whose  hands  the  loss  happens, 
through  the  rights  of  the  carrier  originally  bound. 

Although  the  English  courts  have  adopted  the  principle  that  a 
carrier,  who  receives  goods  to  be  conveyed  to  a  point  beyond  the 
terminus  of  his  own  route,  is  liable  for  losses  whilst  in  the  hands 
of  connecting  carriers,  and  have  even  held  that  in  such  cases  the 
subsequent  carrier  cannot  be  held  liable  by  the  owner,  yet  the 
American  courts  have  taken  a  different  view.  Seethe  question  dis- 
cussed and  authorities  cited  in  Bedfield  on  Bailways,  §  162  and 
notes. 

I  have  not  met  with  any  American  case  absolving  the  connecting 
carrier  from  liability  to  the  consignee,  although  the  contract  may 
have  been  made  with  a  preceding  one  on  the  route. 

There  are  some  cases  which  hold  the  connecting  carriers  entitled 
to  all  exemptions  and  qualifications  which  the  original  carrier  had 
secured  for  itself  by  special  contract,  thus  limiting  its  common-law 
liability.  Such  was  the  case  of  Manhattan  Oil  Co.  v.  Camden  & 
Amboy  R.  R.,  52  Barb.  72,  but  they  go  no  further.  Even  in  Eng- 
land the  principle  seems  confined  to  cases  where  the  first  company 
has  expressly  contracted  to  deliver  at  the  point  of  destination,  and 
some  learned  judges  reject  it  altogether.  Rcdfield,  supra.  Justice 
Ekdfield,  in  the  case  of  Farmers  and  Mechanics^  Bank  v.  Cham^ 
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plain  Trans.  Oo.,  23  Vt.  209,  considered  that  this  was  pushing  the 
law  of  carriers  to  an  absurd  extent ;  and  considered  the  better  and 
more  just  and  rational  rule  to  be,  that  in  the  absence  of  a  special 
contract,  each  carrier  is  only  liable  for  the  extent  of  his  own  route, 
and  the  safe  storage  and  delivery  to  the  next  carrier.  And  to  the 
same  purport  are  a  vast  concourse  of  American  decisions. 

The  court  did  not  err  in  its  instructions  or  refusals  on  this  point. 

All  the  other  instructions  are  either  sustained  or  rendered  harm- 
less to  defendants  by  the  pkin  and  palpable  showing  from  the  evi- 
dence  that  they  received  the  goods  without  having  at  hand  any 
seaworthy  vessel  or  place  to  storo  the  goods  out  of  the  weather.  A 
steamer  with  two  great  holes  in  the  hull,  which  could  not  live  five 
minates  on  the  calmest  water,  ia>  although  supported  on  a  dock, 
held  under  her  by  a  chain,  not  such  a  vessel  as  it  was  the  duty  of 
defendants  to  furnish.  There  is  no  proof  of  any  act  of  Ood  which 
woald  have  affected  any  vessel  which  would  have  floated  at  all. 
The  defendants,  in  putting  goods  upon  her,  took  all  the  risks, 
which  were  not  lessened  by  any  example  of  other  carriers  in  other 
ports.  They  took  risks  also.  It  might  have  held  the  boat  more 
steadily  on  the  dock  to  load  the  freight  upon  her,  but  the  owners 
of  the  goods  were  not  interested  in  repairing  the  boat,  and  it  was  a 
perversion  of  them  to  use  them  for  such  purposes.  It  caused  their 
loss.  The  act  of  Ood  which  shook  the  dock  from  under  the  vessel 
was  not  the  immediate  cause  of  the  damages.  It  was  the  holes  in 
the  vessel,  admitting  torrents  of  water  as  soon  ns  it  touched  the 
surface.  The  defendants  should  not  have  received  the  goods,  or 
should  have  stored  or  protected  them  until  the  steamer  coald  be 
made  seaworthy.  In  carrying  them  on  board  a  vessel  in  that  con- 
dition they  made  their  safety  depend  on  the  strength  of  a  chain  or 
the  want  of  agitation  in  the  air.  They  were  not  bound  to  receive 
the  goods  until  they  were  ready  to  engage  in  their  transit,  and 
ought  not  to  have  done  so  without  means  of  keeping  them  safely. 
It  is  the  first  duty  of  a  carrier  by  water  to  provide  and  have  ready 
boats  suitable  for  the  purpose. 

Under  no  proper  instructions  could  the  jury  have  found  a  ver« 
diet  upon  the  evidence  in  this  case  for  defendants. 

It  is  useless  therefore  to  inquire  critically  concerning  the  instruct 
tioDS.  Suffice  it  to  say  they  were  on  the  whole  favorable  to 
defendants,  and  that  in  any  view  the  verdict  was  not  only  right, 
hut  80  inevitable  that  any  other  would  be  set  aside. 
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There  are  other  points  made  on  the  motion  for  a  new  trial  whioh 
we  have  dnly  considered,  bnt  deem  it  onnecessary  to  discuss,  as 
they  would  not  affect  the  result. 

JudgmmU  affirm§i. 


LsEXAK  T.  Stats. 

(95  Arte.  4B8.) 

OHminal  law  —  eastartion — corrvpt  kUmiL 


A  eormpt  Intent  Is  eseential  to  constitnte  the  eilme  of  extortion,  and  sadi  in* 
tent  is  Baffidentlj  charged  bj  the  use  of  the  word  **  VKXankwtij^ 

/CONVICTION  of  extortion.    The  opinion  states  the  case. 

Orangery  for  appellant 

Himderson,  attorney-general,  contra. 

Habbison,  J.  The  appellant  James  H.  Leeman,  was  indicted 
for  malfeasance  in  office.  The  indictment  charged  that  he,  being 
jndge  of  the  Probate  Court  of  Logan  county,  did  on  the  22d  day 
of  April,  1879,  and  at  the  April  term,  1879,  of  said  court,  unlaw- 
fully, and  willfully  and  extorsively,  charge,  demand  and  receive 
from  one  G.  F.  Wood,  the  sum  of  two  dollars  as  a  fee  for,  as  such 
judge,  examining  and  passing  upon  his  account-current  as  admin- 
istrator of  the  estate  of  H.  C.  Williams,  deceased ;  *^  a  greater  fee," 
it  alleged,  "than  is  allowed  by  law." 

lie  was  tried  and  convicted,  and  after  a  motion  for  a  new  trial 
had  been  overruled,  judgment  of  a  motion  from  office  was  rendered 
against  him. 

The  evidence  was,  that  the  defendant  was  judge  of  th«  Probate 
Court  of  Logan  county,  and  on  the  22d  day  of  April,  1879,  at  the 
April  term  of  the  court  that  year,  C.  F.  Wood,  the  administrator 
of  the  estate  of  H.  C.  Williams,  deceased,  filed  in  open  court  an 
account-current  of  his  administration,  when  the  defendant,  after 
looking  over  the  account,  said  to  him:  "Mr.  Wood,  I  consider 
thut  you  owe  me  two  dollars."    Wood  said  to  him  that  he  under- 
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ftanda  the  law  which  allowed  the  probate  jodge  a  fee  of  two  dollara 
for  examining  and  passing  upon  an  administrator's  account  had 
been  repealed,  to  which  the  defendant  replied  that  he  thought  the 
repealing  act  nnconstitntional,  and  he  had  been  chaiging  the  fee, 
and  was  going  to  test  the  constitutionality  of  the  act,  and  said  if  it 
should  be  decided  to  be  constitutional  he  would  pay  the  fee  back  to 
those  who  paid  it,  and  Wood  then  paid  him  the  two  dollars. 

The  court  instructed  the  jury  against  the  objection  of  the  de-^ 
fendant,  as  foUows  : 

''The  defendant  is  indicted  for  malfeasance  in  office.  The  act 
chaiged  against  him  as  constituting  the  malfeasance  is  this  :  That 
on  the  22d  day  of  April,  1879,  he,  being  the  judge  of  the  Probate^ 
Court  of  Logan  county,  and  while  acting  as  such  judge,  at  the 
April  term,  1879,  did  unlawfully,  willfully  and  eztorsively  charge, 
demand  and  receive  from  ope  0.  F.  Wood,  as  administrator  of  the 
estate  of  H.  C.  Williams,  deceased,  two  dollars  as  a  fee  due  him  aa 
such  judge  of  said  court,  for  seryices  performed  by  him  in  examin- 
ing and  passing  upon  the  account-current  of  said  0.  F.  Wood  aa 
administrator  of  said  estate. 

''Tou  are  instructed  that  after  the  5th  day  of  March,  1879,  no 
fee  of  any  amount  was  allowed  by  law  to  a  Probate  judge  for  the 
serrioes  stated ;  and  for  a  Probate  judge  to  charge,  demand,  or 
receive  a  fee  for  such  services  after  that  date,  was  an  unlawful  act. 
The  word  unlawfully,  as  used  in  this  indictment,  simply  means  that 
there  was  no  authority  of  law  for  the  defendant  to  commit  the  act 
with  which  he  is  charged.  Willfully  means  intentionally ;  an  act 
done  by  design  ;  an  act  which  proceeds  from  thotwill.  Extorsively 
charging,  demanding  and  receiving,  means  that  the  charging,  de- 
manding and  receiving  was  done  under  color  of  his  office,  and  for 
services  for  which  nothing  is  allowed,  or  when  none  is  due.  Mal- 
feasance is  defined  to  be  the  performance  of  some  injurious  act 
which  the  party  had  contracted  not  to  do,  or  had  no  right  to  do. 
The  intent,  whether  corrupt  or  otherwise,  with  which  the  fee  wag 
taken,  if  taken  as  alleged,  is  a  matter  of  no  importance.  It  is  the 
wrongful  charging,  demanding  and  willful  taking,  under  color  of 
office,  a  fee  for  an  act  for  which  the  law  provides  no  fee,  that  con- 
stitutes the  offense.  Ignorance  of  the  law  is  no  excuse  or  defense. 
Every  one  is  presumed  to  know  the  law.'' 

The  defendant  asked  the  following  instructions,  which  the  court 
refused  to  (five: 
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''  1.  If  the  jury  believe  from  the  evidence  that  the  defendant  took 
the  iee  alleged  in  the  indiotment,  but  at  the  time  believed  he  was 
entitled  to  it,  and  that  he  did  not  act  corruptly  in  the  matter,  but 
intended  to  pay  the  money  back  to  Wood  if  he  should  become  con- 
vinced he  was  not  entitled  to  it,  they  must  acquit  the  defendant 

'^  2.  Unless  thev  find  from  the  evidence  that  the  defendant  has 
been  guilty  of  corruption,  gross  immorality,  criminal  conduct, 
malfeasance,  misfeasance  or  nonfeasance  in  office,  they  must  acquit 
him. 

''  3.  And  unless  they  believe  from  the  evidence  that  defendant 
has  been  guilty  of  extortion  they  must  acquit  him." 

It  is  enacted  by  §  1470,  Oantt's  Digest,  that ''  if  any  officer  shall 
charge,  demand  or  receive  any  more  or  greater  fees  for  his  services 
than  are  allowed  by  law,  or  shall  demand,  charge  or  receive  any 
iiuch  fees  without  having  performed  the  services  for  which  the 
same  are  charged,  such  officer  for  every  such  offense  shall  forfeit  to 
the  party  injured,  or  against  whom  the  same  may  be  charged,  the 
amount  of  fees  illegally  charged,  and  five  dollars  for  each  item 
illegally  demanded,  charged  or  received,  with  costs,  to  be  reooveied 
by  action,  and  shall  also  be  subject  to  an  indictment  for  ex- 
tortion." 

And  it  is  provided  by  the  act  of  March  9,  1977,  that  upon  the 
conviction  of  any  county  or  township  officer  for  incompetency, 
corruption,  gross  immorality,  criminal  conduct  amounting  to  a 
felony,  malfeasance,  misfeasance  or  nonfeasance  in  office,  a  part  of 
the  sentence  shall  be  his  removal  from  office. 

'^Extortion  is,"  says  Blacks  tone,  ''an  abuse  of  public  justice, 
which  consists  in  any  officer's  unlawfully  taking  by  color  of  his 
office  from  any  man  any  money  or  thing  of  value  that  is  not  due 
him,  or  more  than  is  due,  or  before  it  is  due."  4  Bl.  Oom.  141. 
As  defined  by  Bishop,  it  is  ''  the  corrupt  demanding  or  receiving  by 
a  person  in  office  of  a  fee  for  services  which  should  be  performed 
gratuitously ;  or  where  compensation  is  permissible,  of  a  larger  fee 
than  the  law  justifies,  or  a  fee  not  due."  2  Bish.  Grim.  Law,  § 
390.  The  latter  author  says:  ''  No  act  carefully  performed  from 
motives  which  the  law  recognizes  as  honest  and  upright  is  punish- 
able as  a  crime.  And  it  has  always  been  held  that  extortion  pro- 
ceeds from  a  corrupt  mind."  Id.  396.  And  Wharton  says  that 
''both  by  statute  and  at  common  law  it  is  necessary  that  the 
taking  should  be  willful  and  corrupt."    3  Whart.  Grim.  Law,. 2509. 


f 


MAY  TERM,  1880.  47 


Leeman  ▼.  State. 


The  language  of  the  statate  of  New  Jersey  upon  the  subject  of 
extortion  is:  '*  If  any  justice  or  other  officer  shall  receive  or  take 
by  color  of  his  office  any  fee  or  reward  whatever  not  allowed  by  the 
laws  of  this  State  for  doing  his  office,  and  be  thereof  convicted,  he 
4hall  be  punished,"  etc.  The  Supreme  Court  of  that  State,  remark- 
ing upon  the  statute,  in  the  case  of  Cutter  v.  State,  7  Vroom,  125, 
say:  ''On  the  part  of  the  State  it  is  argued  that  this  statute  is 
•explicit  in  its  terms,  and  makes  the  mere  taking  of  an  illegal  fee  a 
criminal  act,  without  regard  to  the  intent  of  the  recipient.  Such 
undoubtedly  is  the  literal  force  of  the  language,  but  then,  on  the 
same  principle,  the  officer  would  be  guilty  if  he  took  by  mis- 
take or  inadvertence,  more  than  the  sum  coming  to  him.  Nor 
would  the  statutory  terms,  if  taken  in  their  exact  signification, 
exclude  from  their  compass  an  officer  who  might  be  laboring  under 
an  insane  delusion.  Manifestly  therefore  the  terms  of  this  section 
are  subject  to  certain  practical  limitations.  This  is  the  case  with 
most  statutes  couched  in  comprehensive  terms,  and  especially  with 
those  which  modify  or  otherwise  regulate  common-law  offenses.  In 
snch  instances  the  old  and  new  law  are  to  be  construed  together ; 
and  the  former  will  not  be  considered  to  be  abolished  except  so  far 
as  the  design  to  produce  such  effect  appears  to  be  clear.  In  morals, 
it  is  an  evil  mind  which  makes  the  offense,  and  this  as  a  general 
rule  has  been  at  the  root  of  the  criminal  law.  The  consequence  is 
that  it  is  not  to  be  intended  that  this  principle  is  discarded  merely 
on  account  of  the  generality  of  statutory  language.  It  is  highly 
leasonable  to  presume  that  the  lawmakers  did  not  intend  to  dis- 
grace or  to  punish  a  person  who  should  do  an  act  under  the  belief 
that  it  was  lawful  to  do  it." 

The  reasoning  of  the  court  is,  to  our  mind,  conclusive.  There 
ean  be  no  question,  we  think,  that  the  general  words  of  our  statute 
do  not  preclude  an  inquiry  as  to  the  motive  or  intent,  the  same  as 
at  the  common  law. 

By  the  act  of  December  13,  1875,  in  relation  to  the  fees  of  officers, 
a  fee  of  two  dollars  was  allowed  the  judge  of  the  Probate  Court  for 
examining  and  passing  upon  the  account-current  of  an  administrator, 
executor  or  guardian  ;  but  this  provision  of  the  act  was  expressly 
repealed  by  an  act  passed  March  5,  1879. 

The  defendant  may  have  honestly,  but  mistakenly,  thought  that 
the  fee  given  by  the  act  o||1875  was  an  emolument  of  his  office  of 


epi 


which  he  could  not  be  deprived  during  his  term;  and  though  his 
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ignorance  of  the  repealing  act,  or  if  its  effect  would  not  alone  ex- 
cuse him,  there  would  be  wanting,  if  he  so  supposed,  that  bad  mo- 
tive or  evil  intent  necessary  to  make  the  act  of  demanding  or  taking 
it  criminal. 

The  instruction  given  by  the  court,  as  it  excluded  all  inquiry  by 
the  jury  as  to  the  defendant's  motive  or  intention,  was  therefore 
erroneous.  The  first  of  those  asked  by  the  defendant  was  the  con- 
verse of  that,  and  should  have  been  given.  The  others  were  too 
vague  and  indefinite  to  serve  the  purpose  of  an  instruction,  and 
were  properly  refused. 

It  is  objected  by  the  appellant  that  it  was  not  charged  in  the  in* 
dictment  that  the  money  was  corruptly  taken. 

The  corrupt  intent  was  substantially  and  sufficiently  averred  by 
the  use  of  the  word  exiorsivdff.  The  technical  words  in  an  indict- 
ment for  extortion  at  common  law  are  ^'extort"  and  *'  by. color  of 
office."  2  Bish.  Orim.  Proa,  §  320;  Jcufobs  v.  CammonweaUh,  2 
Leigh,  709 ;  2  Chitt  Orim.  Law,  298,  299. 

And  it  is  objected  also,  that  it  was  alleged  that  the  fee  was  greater 
than  allowed  by  law,  but  how  much  greater  was  not  alleged. 

No  fees  at  all  are  allowed  to  judges  of  the  Probate  Court,  and  the 
defendant  could  not  fail  to  understand  from  the  indictment  the 
sum  he  was  charged  with  having  extorsively  taken. 

The  indictment  was  sufficient,  but  for  the  errors  above  mentioned^ 
a  new  trial  should  have  been  granted. 

The  judgment  is  reversed  and  the  cause  remanded,  with  instruc- 
tion to  the  court  below  to  grant  the  defendant  a  new  trial,  and  for 
farther  proceedings. 

Judgment  reversed,  and  cause  remamUL 


Adlbb  v.  Statb. 

(86  Ark.  617.) 
BaU — eanjlnement  ofprincipcU  in  andher  SUOefar 

In  an  action  on  a  bail  bond  it  is  no  defense  to  the  snreties  that  the  prfaMi* 
pal  at  the  time  fixed  for  appearance  was  and  still  is  insane  and  confined  fal 
an  insaue  aHVluin  in  anotlier  State.    {Ses  note,  p.  5'3.) 
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ACTION  on  a  bail  bond.  The  third  answer  was  as  follows:  *'  III. 
And  for  a  further  defense  defendants  say  that  at  the  time  said 
bail-bond  required  the  appearance  of  Eahn  before  the  Circuit 
Court  of  Lawrence  county,  to  wit,  on  the  first  day  of  the  Septem- 
ber term,  1878,  and  during  the  whole  of  said  term,  Kahn  was 
insane,  and  was  confined  in  a  lunatic  asylum  in  the  State  of  New 
York,  beyond  the  jurisdiction  of  said  court;  that  he  had  been 
thither  carried  and  there  confined  under  medical  treatment  for  tho 
core  of  his  said  malady,  and  was  by  law  and  by, the  rules  and  regu- 
lations of  said  asylum  restrained  and  imprisoned  beyond  the  con- 
trol or  power  of  respondents  as  his  sureties  upon  said  bail  bond,  and 
beyond  the  control  or  power  of  said  court  or  of  the  State  of  Arkan- 
sas. And  respondents  aver  that  there  was  not  at  the  time  aforesaid, 
nor  is  there  now,  within  this  State,  any  public  or  private  lunatic  asy- 
lam  known  to  them,  or  other  institution  fit  or  suitable  for  the  treat- 
ment, care,  cure  and  safe-keeping  of  insane  persons;  and  that  said 
Kahn,  being  insane  as  aforesaid,  was  carried  to  the  asylum  afore- 
said, in  the  State  of  New  York,  for  the  purpose  of  effecting  a  cure 
ai  aforesaid,  and  of  preventing  harm  to  the  public,  and  still 
remains  confined  and  imprisoned  in  said  asylum,  so  that  he  could 
not  come  or  be  brought  before  said  court  in  response  to  the  require- 
ments of  said  bond;  and  so  respondents  say  they  are  not  responsi- 
ble upon  or  for  the  forfeitare  thereof. "  The  plaintiffs  had  judgment 
bdow. 

iZoiM,  for  appellants. 

Aitanwjf-Oeneral  Henderson,  contra. 

Bholish,  0.  J.  [Omitting  statement  and  a  technical  point] 
III.  The  third  paragraph  of  the  answer  presents  a  novel  defense. 

It  is  a  general  principle  of  law  that  when  the  performance  of  the 
condition  of  a  bond  or  recognizance  has  been  rendered  impossible 
by  the  act  of  God,  or  of  the  law,  or  of  the  obligee,  the  default  is 
excused.  Co.  Lit  206,  a;  Bacon  Ab.,  tit  Conditions,  Q,  Where 
a  man  is  bound  for  the  appearance  of  W.  N.,  in  banco,  if  he  die 
before  the  day  the  bond  is  saved.  ''  There  is  a  diversity, '*  says 
Chief  Justice  Bbian,  ''where  a  condition  becomes  inipossible  by 
set  of  Ood,  as  death,  and  where  by  a  third  person  (or  stranger), 
and  where  by  the  obligor  and  where  by  the  obligee;  the  first  and 
Isst  are  sufficient  excuses  of  forfeiture,  but  the  second  is  not,  for  in 
Vol.  XXXVTT— 7 
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such  case  the  obligor  has  undertaken  that  he  can  rule  and  govern 
the  stranger^  and  in  the  third  case  it  is  his  own  act  Vin.  Ab., 
tit.  Condition;  Peaph  v.  BaHUtt,  3  Hill,  670. 

This  is  like  any  other  contract  (says  Bishop),  performance  of 
which  is  excused  by  the  act  of  the  law  or  of  Ood,  or  by  the  public 
enemy,  yet  by  no  difficulties  of  an  inferior  kind.  Imprisonment  of 
the  principal  for  crime  therefore  will  generally  release  the  bail,  the 
State  having  taken  him  out  of  their  possession;  and  so  will  the 
surrendering  of  him  to  the  authorities  of  another  State  as  a  fugi- 
tive from  justice.  But  if  they  permit  him  to  go  into  another  juris- 
diction, and  there  he  is  arrested  and  imprisoned,  they  will  not  be 
released,  for  they  should  have  kept  him  within  Ijiis  and  their  own 
State.    1  Bish.  Crim.  Proc,  §  164  (t). 

Beldifig  v.  State,  25  Ark.  315  ;  s.  c,  4  Am.  Rep.  26,  the  only  case 
cited  by  counsel  for  appellants  to  sustain  the  defense  set  up  in  the 
third  paragraph  of  the  answer,  is  not  in  point.  There  the  princi- 
pal in  the  recognizance  was  seized  by  the  military  authorities  of  the 
United  States  of  this  department,  and  imprisonment  in  Little  Rock, 
and  then  sent  to  Vicksburg  and  imprisoned  there,  and  so  prevented, 
without  the  fault  of  the  surety,  from  appearing  in  the  Circuit  Court 
of  Hot  Spring  county,  at  the  September  term,  1867,  to  answer  an 
indictment,  as  required  by  the  condition  of  the  recognizance;  and 
this  was  held  to  be  a  valid  defense  for  the  surety.  There  the  prin- 
cipal was  not  prevented  from  appearing  by  the  act  of  the  obligee  in 
the  recognizance  (the  State),  but  by  a  force  claiming  to  act  under 
authority  of  the  Federal  government,  which  neither  the  State  nor 
the  surety  could  control. 

Bishop  says  the  inability  of  the  principal  to  perform  the  condition 
of  the  bond,  produced  by  sickness  to  the  degree  which  in  law  is 
deemed  an  impossibility  proceeding  from  the  act  of  God,  will  dis- 
charge the  bail.     I  Bish.  Crim.  Pro.,  §  264,  i,  (3d  ed). 

To  sustain  the  proposition  thus  formulated,  he  cites  several  cases, 
which  we  have  examined. 

In  Peoph  V.  Tubbs,  37  N.  Y.  586,  the  defense  was  that  when 
Tubbs,  the  principal,  was  called,  and  his  sureties  were  required  to 
produce  him,  he  was  sick  and  unable  to  go  or  be  carried  to  the  place 
where  the  court  was  held,  and  his  non-appeurence  to  answer  the  in- 
dictment for  perjury  was  wholly  without  his  fault  or  the  fault  of 
his  bail.  This  was  held  to  be  a  good  defense,  the  failure  of  Tubbs 
to  appear  being  classed  as  an  act  of  God  ;  but  it  appears  that  Tubbs 
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WIS  present^  and  offered  as  a  witness  for  the  sureties  on  the  trial  of 
the  action  on  the  forfeited  bail-  bond,  so  that  the  State  could  not  have 
suffered  in  the  end  by  his  failure  to  appear  and  answer  the  indict- 
ment at  the  term  required  by  the  bond. 

In  State  v.  JSdwards,  4  Humph.  226,  to  a  scire  facias  on  a  forfeited 
leoognizance,  the  surety  pleaded  that  the  principal  was  sick  during 
the  whole  term  of  the  court  at  which  he  was  bound  to  appear. 

The  court  held  the  plea  bad.  *'  The  fact/'  said  Judge  Okb£K, 
deliTering  the  opinion  of  the  court,  '^  that  a  defendant  is  sick,  con- 
BtitQtes  no  reasons  for  his  non-appearence  in  obedience  to  his  recog- 
nisance, that  will  excuse  the  bail  from  a  surrender  of  him  at  the 
subsequent  term.. 

In  Alguire  v.  CommontDeaUhy  3  B.  Monr.  349,  there  was  an  attempt 
to  excuse  by  the  act  of  the  State.  The  principal  failed  to  appear 
in  the  Circuit  Court  of  Kenton  county,  as  required  by  the  recogni- 
sance. The  plea  of  the  surety  to  the  scire  facias  on  the  forfeiture 
was,  that  on  the  day  the  principal  was  required  to  appear,  he  was 
arrested  for  a  felony  in  Lonisville,  and  imprisoned  there.  The  plea 
was  held  bad.  The  court  said  it  was  the  duty  of  the  surety  to  see 
that  the  principal  was  at  Kenton  Circuit  Court,  and  not  at  Louis- 
Tille,  on  the  appearance  day,  when  he  was  arrested  at  the  latter 
place ;  and  moreover,  that  the  surety  should  have  made  known  the 
arrest  to  the  court  at  the  appearance  term,  and  obtained  its  pro- 
cess for  the  principal,  and  for  respite  of  the  recognizance,  etc. 

The  paragraph  of  the  answer  in  question  does  not  allege  that 
Eahn  was  sent  to  the  New  York  asylum  for  care  and  medical  treat- 
ment by  any  act  or  authority  of  the  State.  He  was  in  the  custody 
of  appellants  as  his  baiL  The  inference  from  the  plea  is,  that  they 
assumed  the  responsibility  of  sending  him  there,  without  consulting 
the  court,  or  permitted  others  to  do  so.  If  by  the  law  and  regu- 
hitions  of  the  asylum  he  was  detained  there,  as  alleged,  and  out  of 
the  process  of  the  court,  it  was  not  the  fault  of  the  State,  but  the 
result  of  their  sending  him  there,  or  permitting  him  to  be  sent 

The  matter  of  the  paragraph  was  pleaded  in  discharge ;  if  the 
State  had  taken  issue  to  it,  instead  of  demurring,  and  a  jury  had 
found  the  issue  in  favor  of  appellants,  they  would  have  claimed 
judgment  on  the  yerdict  discharging  them  from  the  bail  bond. 
And  Kahn,  though  ever  so  sane,  might  never  appear  to  answer  the 
indictment. 

It  would  be  unsafe  to  the  public  to  permit  the  bail  of  a  person 
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charged  with  marder  to  take  it  upoa  themselTes  to  send  him  oat 

of  the  State,  or  permit  him  to  be  sent^  to  be  treated  for  insanity,  or 

any  other  disease,  and  then  plead  his  absence  in  discharge  of  the 

bail  bond. 

Had  the  matter  of  the  paragraph  been  addressed  to  the  court, 

in  the  form  of  a  motion,  at  the  term  at  which  Eahn  should  have  ap- 

^ared,  if  made  satisfied  of  its  truth,  the  court  might,  in  the  extr- 

cise  of  sound  discretion,  have  continued  the  case,  with  leave  to  the 

bail  t<>  produce  Kahn  at  a  subsequent  term.     But  by  the  plea  for 

discharge,  it  appears,  the  matter  was  for  the  first  time  brought  to 

the  notice  of  the  court ;  and  the  demurrer  to  it  was  rightly  sas- 

tained. 

[A  minor  matter  omitted.] 

Judgmmii  affirmed. 

KoR  BT  TBI  RspoKnoL^  Ck)mpare  Wheder  t.  Oonn.  Jf.  L,  Int.  Ob.,  pott. 

In  PeopU  V.  BarOett,  8  Htll,  570,  It  was  held  that  it  was agood  deCenae  to  an  aodoa 
agAinst  suroties  on  a  recognisance,  that  between  the  date  ot  the  recognisance  and  the 
term  at  which  It  was  retamable,  the  principal  was  all  the  time  in  jafl  in  another  county  in 
the  same  State,  upon  a  criminal  chaige.  The  court  said:  "Itlsageneral  prindiw^  ^. 
law  that  where  the  performance  of  the  condition  of  a  bond  or  recognisance  has  beeo 
rendered  impossible  by  the  act  of  God,  or  of  the  law  or  of  the  obligee,  the  deCauit  is 
excused."  This  is  put  on  the  ground  of  an  obstruction  by  the  obligee.  To  the  same  effect, 
Cooper  V.  State  6  Tex.  Ct  App.  216;  s.  o.,  80  Am.  Bep.  671 ;  BeUUngr  State,  »  Aric.  315; 
8.  o.,  4  Am.  Bep.  96.  So  in  case  of  sickness  of  the  principal  at  the  day,  followed  Iqr  hit 
death  PeopU  ▼.  Mannina,  8  Oow.  897 ;  People  v.  Tubbe^  87  N.  Y.  686.  In  the  latter  case 
the  court  said  :  "  The  act  of  Ood  or  of  the  law  will  excuse  the  non-perfonnance.**  So 
where  before  the  return  day,  the  principal  voluntarily  enlists  in  militia  forces  raised  Igr 
the  State  under  the  president's  call,  and  is  thereby  provented  from  attending  when  called. 
PenvHt  ▼.  Omfr,  80  How.  Pr.  110.    This  Is  put  on  the  ground  of  an  act  of  the  obligor. 

But  conviction  and  imprisonment  of  the  principal  in  another  State  will  not  relieve  the 
sureties.  Stale  v.  Ham,  TO  Mo.  466;  s.  c.«  86  Am.  Bep.  487 ;  Tainior  t.  Ibylor,  86  Ooim. 
848 ;  8.  o.,  4  Am.  Bep.  68;  affirmed  16  Wall  866. 

It  has  been  held  In  some  cases  that  Imprisonment  of  the  principal  in  another  county  of 
the  same  State  will  not  relieve  the  sureties.  StaUv,  Mevrfhew^  47  Iowa,  112;  8.cl«M 
Am.  Bep.  464 ;  Stedman  v.  Mattix,  88  N.  J.  947 ;  s.  o..  80  Am.  Bep.  889.  In  the  former,  the 
case  of  PeopHe  v.  BarUett  was  disapproved,  as  ^*  not  veiy  thoroughly  considered.**  But 
the  case  seems  to  have  been  put  somewhat  on  statutory  grounds. 

This  case  is  clearly  distinguishable  from  the  case  of  a  principal  arrested  and  imprisoned 
in  another  State.  That  is  not  the  act  of  God  nor  of  the  obligee.  But  this  is  the  act  of  God. 
with  wliich  the  absence  of  the  principal  from  the  State  has  nothing  to  do.  His  tellure  te 
rtspond  was  caused  by  his  insanity ;  not  by  his  absence  from  the  State. 
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(M  Ga.  88.) 
yegUffenee — canal  company  —  meanire  of  diliff0Me. 

A  cual  oompanj  is  not  liable  as  a  oommon  carrier  for  timber  lost  from  rafla 
transported  by  it,  by  theft,  sinking,  or  otherwise.* 

ACTION  of  damages.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

J.  IL  SauMj/y  P.  W.  Meldriniy  for  plaintiff. 

R.  E,  Lester,  for  defendant 

Blbcklet,  J.  The  declaration  alleges  that  the  defendant  is  a 
corporation  of  this  State^  having  its  principal  place  of  business  in  the 
city  of  Savannah,  and  has  damaged  the  plaintiffs  two  hundred  dol- 
lars; that  the  defendant  was  and  is  engaged  in  the  business  of  canal- 
age,  affording,  by  means  of  its  canal,  transportation  from  the  river 
Ogeechee  to  the  river  Savannah,  and  to  and  from  intermediate  points, 
'  charging und  receiving  certain  tolls  ;  that  it  has  attached  to  and  con- 
nected with  its  canal  certain  ponds  used  as  booms,  for  the  safe-keeping 

*To  same  effect,  Penn.  Canal  Co.  t.  Bunt  (00  Peon.  St.  281),  85  Am.  Rep.  6ft9. 
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"nd  custody  of  such  timber  as  may  be  delivered  to  it,  charging  and 
receiving  compensation  for  the  boomage  or  safe-keeping  ;  that  the 
plaintiffs  in  the  year  1876,  on  divers  days  (specifying  them)  deliveied 
to  it  certain  described  timber  of  the  value  of  $106.37,  for  safe- 
keeping in  said  booms;  that  by  reason  of  the  carelessness  ana 
negligence  of  the  defendant,  its  agents  and  servants,  said  timber 
has  been  wholly  lost  to  the  plaintiffs;  and  that  '^the  said  defendant, 
though  often  requested,  has  refund  and  still  doth  refuse  to  deliver 
^o  your  petitioners  the  said  timber  or  any  part  thereof,  or  to  pay 
the  value  thereof ;"  wherefore  process  is  prayed,  etc.  The  defend- 
ant pleaded  not  guilty,  and  ultra  vires. 

At  the  trial,  the  court,  on  motion  of  the  defendant,  ordered  a 
nonsuit,  holding  the  plaintiffs'  evidence  insufficient  to  make  a 
vrtma  facie  case  for  recovery.  Whether  or  not  this  a<^ indication 
was  erroneous,  is  the  question  made  by  the  writ  of  error. 

One  of  the  plaintiffs  testified  to  the  description,  ownership  and 
value  of  the  timber  lost.  It  constituted  a  part  of  three  rafts  brought 
to  Savannah  over  the  defendant's  canal,  one  of  which  was  left  in  the 
canal  and  the  other  two  were  placed  in  the  basins.  No  arrangment 
for  care  and  custody  was  made  between  the  parties.  The  defendant 
has  nothing  to  do  with  the  transportation  of  timber  over  the  canal, 
except  to  keep  the  canal  and  locks  open,  the  care  and  custody  dur- 
ing transportation  being  in  the  owners.  The  receipt  is  given  by 
the  defendant.  Its  custom  is  to  allow  the  timber  to  remain  fifteen 
days  without  charge,  and  after  that  time  to  charge  for  dockage 
at  the  rate  per  montli  of  twenty  cents  the  M  feet  Timber,  after 
inspection,  is  allowed  to  remain  in  the  canal  or  may  be  placed  in 
the  basins  or  artificial  harbor,  from  which  it  is  taken  b^  owners 
as  required,  they,  by  their  servants,  or  the  servants  of  their  factors, 
moving  the  timber  from  the  basins  to  and  through  the  locks,  and 
the  lock-keeper  suffering  it  to  pass  on  orders  which  are  sent  to 
him  by  such  owners  or  their  factors.  Sometimes  a  whole  section 
is  taken  out  at  once,  and  again  only  a  few  pieces.  The  lock  keeper 
enters  in  a  book  which  he  keeps,  an  account  of  all  timber  that 
passes  the  locks.  The  timber  in  the  rafts,  of  which  the  sticks 
now  sued  for  formed  a  part,  became  loose,  and  the  witness  had 
it  brought  together  and  staked,  and  the  president'  of  the  canal 
company  allowed  him  twelve  dollars  for  expenses  incurred  in  so 
doing.  The  rafts  remained  in  the  canal  basins  until  after  the  yellow 
fever  of  1876,  and  dockage  at  the  usual  rate  was  paid  to  the  com- 
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pany  upon  all  ezcepc  the  lost  timber.  When  the  rafts  were  sold 
and  ordered  out,  seven  sticks  coold  not  be  found.  The  witness 
does  not  know  what  became  of  them.  The  president  of  the  com- 
pany promised  to  settle  fo»  tnem,  but  never  did  so.  The  price 
charged  at  other  booms  is  fifteen  to  twenty  cents  the  M.  feet  per 
month  and  they  too  do  not  receipt  for  timber. 

A  derk  of  the  plaintiffs  testified  that  the  basins  are  from  150  to 
300  yards  from  the  lock-nonse  where  the  lock-keeper  resides.  Upon 
tne  arrival  of  timber  n^ar  the  lower  lock,  it  is  regularly  in- 
spected  by  sworn  inspectors,  who  give  the  lock-keeper  the  name  of 
the  owner,  number  of  pieces,  and  the  dimensions,  and  he  makes 
entnes  accordingly  in  his  oook  ;  it  is  by  this  means  that  he  knows 
what  to  charge  and  from  whom  to  collect.  Timber  is  put  in  the 
basins,  sometimes  oy  the  owners,  sometimes  by  the  canal  company. 
No  receipt  is  required  or  given.  An  order  is  given  to  the  lock- 
keeper  to  pass  through  the  locks  and  the  timber  is  so  passed  per 
order.  One  of  the  thiee  rafts  of  the  plaintiffs  was  put  in  the  basin 
by  the  defendant  'The  witness  saw  all  the  timber  a  few  months 
before  the  seven  sticks  were  lost,  and  it  was  m  good  condition. 
When  witness  went  for  it,  the  lock-keeper  admitted  that  it  was  short 
seven  pieces  according  to  the  entries  in  his  books,  and  he  assisted 
witness  two  days  in  searching  for  the  missing  pieces.  Timber,  u 
loblolly,  fat  or  rotten,  will  sink,  but  none  of  this  was  of  such  char- 
acter, and  none  of  it  was  found  in  a  sunken  condition. 

Another  person,  a  timber  dealer,  and  familiar  with  the  trade,  tes- 
tified that  an  account  of  the  timber  brought  down  the  canal  ia 
given  by  the  inspectors  to  the  lock-keeper.  The  defendant  has 
control  over  the  location  of  timber  placed  in  the  basins,  and  the 
lock-keeper  can  place  it  where  ne  pleases.  It  is  usually  inspected 
m  the  basing,  and  is  cut  loose  so  as  to  be  turned  over,  and  then 
fastened  by  pinning  the  outside  sticks,  but  not  securely.  The 
dockage  or  boomage  has  been  charged  and  received  by  the  defend- 
ant tor  years  on  timber  remaining  over  fifteen  days  }n  the  canal  or 
the  basins.  The  price  is  about  the  same  as  at  the  river  booms. 
These  latter  charge  15  to  20  cents  per  M  feet  per  month.  At  them 
there  is  tide-water,  and  a  watchman  is  employed,  and  the  timber 
aed,  bat  in  the  canal  basins  there  is  no  tide-water;  the  banks  pre- 
vent the  Umber  from  getting  away  or  being  stolen.  It  could  not 
be  removed  except  through  the  locka  There  is  no  watchman  at 
the  canal  basins  —  the  lock-keeper  is  about  150  yards  from  them. 
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Witness  has  known  timber  passed  through  the  looks  by  mistake, 
that  is^  the  timber  of  one  party  was  allowed  to  pass  as  the  timber 
of  another;  such  taking  was  by  the  servants  of  the  factor  who  had 
the  sale  of  the  timber.  The  canal  company  has  nothing  to  do  with 
the  custody  or  control  of  timber  while  it  is  being  transported  oyer 
the  canal. 

Did  this  evidence  make  a  case  ?  We  think  not.  According  to 
the  charter  of  the  canal  company  (Dawson's  Comp.  90  et  seq*y  and 
amendments  thereto,  acts  of  1831,  p.  200;  of  1837,  p.  214;  of  1847, 
p.  141;  of  1849-50,  p.  208),  the  business  of  the  corporation  is  to 
maintain  and  keep  open  a  water-way  for  the  use  of  the  public,  tak- 
mg  tolls  for  such  use.  In  the  light  of  the  charter  and  of  the  evi- 
dence the  company  is  not  a  carrier;  it  is  not  engaged  in  the  busi- 
ness of  transportation;  it  furnishes  nothing  but  the  water  upon 
which  the  commerce  of  the  canal  floats;  its  servants  render  do 
assistance  in  the  actual  work  of  navigation,  and  it  assumes  no  cus- 
tody or  control  of  the  property  which  enters  the  canal  and  passes 
over  or  through  it  The  basins  at  the  Savannah  terminus  are  but 
expansions  of  the  canal  proper,  and  are  evidently  intended  for  the 
more  ample  accommodation  of  customers,  since  all  have  a  right  to 
their  use  free  of  any  charge  additional  to  the  ordinary  tolls  for  fif- 
teen days,  and  this  indulgence  is  equally  applicable  whether  the 
timber  lies  in  the  basins  or  in  other  parts  of  the  canal.  The  regu- 
lation which  subjects  customers  to  a  further  assessment  under  the 
name  of  boomage  or  dockage,  in  case  they  fail  to  withdraw  their 
.  property  within  fifteen  days  after  the  transportation  is  completed, 
has  tor  its  object  most  probably  the  clearing  away  of  the  commerce 
which  has  arrived  at  destination,  to  make  room  for  subsequent 
arrivals,  so  as  to  keep  the  canal  from  choking  up.  Without  some- 
thing to  stimulate  discharge,  those  customers  who  have  been  served 
might  render  it  impracticable  to  serve  with  reasonable  expedition 
and  equal  advantage  those  who  are  behind  them.  In  order  to  keep 
the  canal  open  alike  to  the  whole  public,  that  portion  who  bring 
their  rafts  into  port  early  must  get  out  of  the  way  of  that  portion 
who  come  later;  and  there  can  be  no  doubt  that  to  give  each  indi- 
vidual the  half  of  a  month,  or  the  twenty-fourth  part  of  a  whole 
year,  to  move  out,  is  a  very  liberal  allowance  of  time.  To  fur- 
nish mere  water-surface  and  support  during  a  longer  period, 
on  condition  that  it  is  paid  for  at  an  established  rate  per  month, 
does    not    impress    upon    the    canal    the  character  of    a  water 
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varehoiuey  or  make  the  company  a  bailee  for  storage  and  safe-keep- 
ing. The  business  of  the  company  is  exclusively  that  of  road-mak- 
ing and  road-mending,  and  in  the  absence  of  special  contract,  it 
owes  no  daty  to  customers  beyond  that  of  keeping  the  canal  and 
basins  in  good  order,  and  open  for  use.  Whether  the  property  afloat 
is,  for  the  time,  stationary  in  suitable  situations,  or  in  motion  along 
the  main  channel,  makes  no  difference ;  the  legal  relation  of  the 
company  to  it  is  the  same  in  the  one  case  as  in  the  other.  The 
nuiuniug  of  rafts  which  are  moored,  or  the  keeping  of  watch  over 
the  same,  is  neither  more  nor  less  in  the  line  of  the  company's  busi- 
ness than  IS  the  like  service  in  respect  to  those  which  are  making 
the  voyage ;  and  no  new  duty  arises  toward  such  as  have  become 
sabject  to  charges  on  account  of  continuing  to  occupy  space  in  the 
csnal  or  its  basins  for  a  longer  term  than  fifteen  days  after  reaching 
port  The  true  nature  of  this  further  assessment  is  a  graduated 
toll  upon  lingering  rafts,  proportioned  to  the  length  of  time  they 
respectively  enjoy  the  use  of  the  company's  water-way,  and  some- 
what to  the  extent  of  water-surface  they  occupy.  For  any  wrongful 
act  of  the  company  to  the  commerce  of  the  canal,  the  company 
would  be  liable  in  damages,  whether  the  property  lost  or  injured 
was,  at  the  time,  in  transit  or  at  destination  ;  but  the  mere  disap- 
pearance of  property  from  the  canal  or  the  basins,  unaccounted  for, 
is  not  evidence  of  any  such  act  In  the  present  case,  the  missing 
sticks  of  timber  might  have  sunk,  or  they  might  have  been  stolen 
and  carried  away.  How  they  disappeared,  or  what  became  of  them, 
is  simply  an  unsolved  mystery.  One  of  the  witnesses  had  known 
instances  in  which  the  lock-keeper  had  by  mistake,  suffered  timber 
to  pass  through  the  lock,  but  ho  did  not  pretend  that  he  had  any 
knowledge  that  this  particular  timber  passed  out  that  way.  If  mis- 
take in  the  other  instances  could  be  detected,  no  reason  appears  why 
it  could  not  also  be  detected  in  this,  if  it  had  occurred;  and  to  argue 
from  known  mistakes  that  an  unknown  one  has  taken  place,  not 
simply  that  it  might  have  tliking  place,  is  unsound.  There  was  no 
evidence  that  mistakes  were  habitual  with  the  lock-keeper,  or  com- 
mitted with  a  frequency  more  than  ordinary,  or  that  ho  was  unfit 
for  bis  position,  or  below  the  average  in  competency.  There  is  no 
wrongful  act  of  commission  or  omission  on  the  part  of  the  company 
even  pointed  !o  by  the  evidence,  much  less  established,  in  regard  to 
this  ptirticnlar  timber.  The  timber  disappeared,  was  searched  for 
thoroughly  and  could  not  bo  found ;  the  president  of  the  company 
Vol.  XXXVII- 8 
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promised  to  puy  for  it,  and  failed  to  comply  with  the  promise;  these 
are  the  facts  which  bear  against  the  company  with  most  force,  and 
they  wholly  fail  to  support  the  declaration.  It  would  be  altogether 
unwarranted  to  infer  liab*!lty  from  the  president's  promise  to  pay, 
as  the  circumstances  di^.  not  justify  the  promise,  and  as  the  presi- 
dent himself  seems  to  have  reconsidered  it,  and  declined  compli- 
ance. The  company  Vi  not  shown  to  haye  failed  to  perform  its 
charter  obligations,  rt  to  have  done  any  wrongful  act,  and  hence 

the  nonsuit  waa  ^rcpc^rly  awarded. 

Judgment  affirmed. 


O'Connor  v.  Statb. 

(64  Ga.  126.) 
Criminal  la^  —  hanUeide  —  by  pdics  officer. in  unlawful  arrut, 

fTheTe  a  police  officer,  withoat  warrant,  and  for  an  alleged  offense  not  com 
mitted  in  bis  premnce,  arrested  an  innocent  man,  and  in  trying  to  prayent  his 
escape,  killed  him,  tills  was  at  least  manslaughter. 

/^ONYICTION  of  manslaughter.    The  opinion  states  the  case. 

0,  J".  Harris,  Hill  <&  HarriSy  A,  0.  Bacon,  for  plaintiff  in  error. 

C.  L.  Bartlett,  solicitor-general,  and  Samuel  Hall,  for  the  State. 

Warner,  C.  J.  The  defendant  was  indicted  for  the  offense  of 
murder,  and  on  his  trial  therefor  was  found  guilty  of  involuntar; 
manslaughter  in  the  commission  of  an  unlawful  act.  A  motion  was 
made  for  anew  trial  on  the  various  grounds  contained  therein,  which 
was  overruled,  and  the  defendant  excepted. 

1.  2.  It  appears  from  tlie  evidence  in  the  record,  that  the  defend- 
ant was  a  policeman  in  the  city  of  Macon,  and  that  he  arrested  the 
deceased  and  was  taking  him  to  the  barracks  in  said  city,  that  the 
deceased  attempted  to  escape  from  him,  when  defendant  struck  him 
on  the  head  with  the  ciub,  from  which  blow  he  died  that  same 
day,  in  the  barracks,  where  he  was  confined.  There  is  no  evidence 
in  the  record  that  the  deceased  had  committed  any  offense  jigtiinst 
the  State  or   the  ordinance  of  the  city,  nor  la  there  any  eyidenoe 
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that  any  person  had  lodged  any  complain  fc  against  the  deceased  for 
hanng  violated  any  law  of  the  State  or  city  and  notified  the  defend- 
ant thereof.  Of  that  the  deceased  had  committed  or  attempted  to 
commit  any  violation  of  the  law  in  the  presence  of  the  defendant  at 
the  time  he  arrested  him.  It  is  true  that  the  defendant,  in  his 
statement  to  the  jury,  not  under  oath,  says  that  he  had'  heard  that 
the  deceased  had  on  the  day  before  the  arrest,  offered  to  sell  a  pair 
of  shoes  fonnd  in  his  possession  to  Mrs.  Noon,  and  at  the  time  of 
hifl  arrest  was  trying  to  sell  the  shoes  to  Molly  Baoul.  There  was 
no  evidence  that  the  shoes  had  been  stolen  from  any  person,  but  on 
the  oootraiy,  it  was  found  that  the  deceased  was  a  shoemaker,  and 
that  the  shoes  had  been  left  with  him  by  Fanny  Cooper,  the  owner 
of  them,  to  be  stretched,  and  that  deceased  was  to  bring  them  to  her 
the  morning  he  was  arrested  with  them  in  his  possession.  The  de- 
fendant did  not  offer  to  prove  by  Mrs.  Noon,  or  by  Molly  Baoul,  the 
troth  of  his  statement  in  regard  to  the  deceased  offering  to  sell  the 
(ihoes  to  them,  or  either  of  them,  even  if  that  would  have  authorized 
him  to  have  made  the  arrest  of  the  deceased.  An  ofiScer  may  make 
an  arrest  without  a  warrant  for  a  crime  committed  in  his  presence, 
or  if  the  offender  is  endeavoring  to  escape,  or  for  other  cause  there  is 
likely  to  be  a  failure  of  justice  for  want  of  an  officer  to  issue  a  war- 
rant Code,  §  4723.  But  there  must  be  an  offense  committed  by 
the  party  arrested.  In  the  case  under  review  there  was  no  offense 
committed  by  the  deceased  to' have  authorized  his  arrest  by  the  de- 
fendant Wehavo  carefully  examined  the  various  grounds  of  error 
assigned  to  the  rulings  of  the  court  during  the  progress  of  the  trial, 
as  well  as  to  the  charge  of  the  court  to  the  jury,  and  we  find  no 
error  in  overruling  the  motion  for  a  new  trial.  In  our  judgment 
the  law  and  the  facts  in  the  case  required  at  least  the  verdict  which 
the  jury  have  rendered. 

[IJnimportant  point  omitted.] 

Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  affirmed. 


eO  GEORGIA, 


Darifl  ▼.  Mayor  a&d  Ooandl  of  Maoon. 
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products  "  —  "peddl&r." 

A  city  aathorlaed  to  tax  all  peraons  exercising  within  its  boanda  any  prote- 
sion,  trade  or  calling,  may  impose  a  license  tax  upon  persons  selling  batdien' 
meat  therein,  **  whether  from  stalls  or  shops  or  by  peddling/*  and  npon  their 
wagons  used  in  that  business,  although  "  agricultural  products  *'  thus  sold 
are  exempt,  and  although  such  persons  reside  and  have  their  slaogfater- 
houses  and  sale  shops  out  of  the  city,  and  come  into  the  city  simply  to 
deliver  to  customers,  and  although  farmers  selling  their  own  products  aie 
exempt,  and  although  such  wagons  are  otherwise  taxed  as  property.* 

INJUNCTION  to  restrain  collection  of  tax.     The  opinion  Btatei 
the  case.     The  injunction  was  denied  below. 

John  L.  Hardeman,  for  plaintiff  in  error. 

W.  B.  Hill,  for  defendants. 

Bleckley,  J.  In  Jnly,  1879,  the  city  corporation  of  Macon 
issued  a,fi,fa.  against  H.  G.  Davis  Sb  Co.  for  $50,  ''it  being  license 
city  tax  for  retailing  fresh  and  butcher's  meats  in  the  city,  and  ped- 
dling the  same  on  the  streets,  for  the  year  1879/^  Also  a^./a.  for 
$25,  *^  it  being  license  city  tax  for  running  a  one-horse  wagon  for 
the  year  1879."  Both  these  fi.  fa.  were  levied  by  the  city  marshal 
npon  certain  personal  property  of  Davis  &  Co.  An  ordinance  of  the 
city,  passed  June  12, 1879,  declared  that  the  various  amounts  speci- 
fied therein  should  be  levied  and  collected  as  license  and  bosineea 
taxes  for  the  year  1879.  Among  the  numerous  specifications  in 
the  ordinance  were  the  following:  ''Each  person  or  firm  (farmers 
fielling  their  own  produce  excepted) .  retailing  fresh  or  butcher's 
meat  in  the  city,  whether  from  stalls,  stores  or  by  peddling  the 
same  on  the  streets,  shall  pay  a  license  of  $50.  *  m  m  u  for 
each  and  every  wagon  used  by  butchers  and  bakers  in  their  businen, 
and  wagons  used  by  brewers  and  manufacturers  of  soda  water,  or 

*  See  Ward  ▼.  Mayor  and  Aldermen  of  QreenvOU  (8  Baxt.  8S8),  85  Am.  Rep.  900.  •a' 
note,  702. 
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for  the  dellTerj  of  oil,  milk  or  any  other  article  (except  wagons 
deliTering  milk  from  dairies  on  country  farmfl),  and  package  deliv- 
ery wagons,  where  such  wagons  are  used  for  hauling  in  the  city, 
and  drawn  by  one  horse,  shall  pay  $25." 

By  charter  the  city  of  Macon  has  power  to  tax  property,  real  and 
personal,  within  the  city,  at  a  rate  not  exceeding  (for  all  purposes) 
one  and  a  half  per  cent  ad  valorem^  and  also  ''power  to  levy  and 
collect  a  tax  upon  *  *  *  all  persons  exercising  within  the  city 
any  profession,  trade  or  calling,  or  business  of  any  nature  whatever." 
Actsof  1871-2,  pp.  120,  121.  The  Constitution  of  1877  (art  7,  §  2) 
declares  ''all  taxation  shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  ad  valorem  on  all  property  subject  to  be  taxed  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws.  *  *  *  The  general 
assembly  may  by  law  exempt  from  taxation  (certain  specified  prop* 
erty).  No  ix>ll  tax  shall  be  levied  except  for  educational  purposes, 
and  sach  tax  shall  not  exceed  one  dollar  annually  upon  each  poll. 
All  laws  exempting  property  from  taxation,  other  than  the  properly 
herein  enumerated,  shall  be  void."  The  Code,  in  §  1605,  provides 
that  "  No  municipal  corporation  of  this  State  shall  levy  or  assess  a 
tax  on  cotton  or  the  sales  thereof,  nor  shall  any  such  corporation 
levy  or  assess  a  tax  on  any  agricultural  products  raised  in  this 
State,  or  the  sales  thereof  (other  than  cotton),  until  after  the  expi- 
ration of  three  months  from  the  time  of  their  introduction  into 
said  corporations." 

On  ttie  first  of  August,  1879,  H.  O.  Davis  ft  Co.  filed  their  bill 
against  the  corporation  of  Macon,  praying  for  an  injunction  against 
the  collection  of  the  two  executions  above  described,  and  that  said 
corporation  and  its  officers  be  restrained  from  proceeding  further 
at  law  touching  the  matters  in  question.  At  the  hearing  of  the 
order  to  show  cause  the  injanction  was  refused,  and  that  is  the 
alleged  error. 

The  charges  of  the  bill  make  the  following  case :  The  complain- 
ants do  not  reside  within  the  corporate  limits  of  the  city ;  they 
carry  on  the  business  of  butchers,  but  have  no  slaughter-pen, 
stall  or  place  of  business  within  the  city;  their  slanghter-pen  is 
about  one  mile  outside  of  the  city  limits,  and  their  shop  is  ia 
Vioeville;  a  few  of  their  regular  city  customers  reside  in  the 
city  of  Macon,  and  the  complainants  deliver  to  these  nt  their 
doors  fn*fih  meats,  using  for  this  purpose  a  one-horse  wajron.  which 
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wagon  is  the  property  of  complainants;  that  for  such  delivery 
they  charge  nothing,  nor  are  they  paid  any  thing;  that  thej 
do  not  retail  fresh  or  batcher's  meat  in  the  city  from  a  stall 
or  store,  nor  peddle  the  same  upon  the  streets;  and  that 
the  cattle  they  slaughter  are  raised  in  (Georgia,  not  bought 
in  the  city,  but  bought  from  farmers  in  bibb  and  adjacent 
counties,  brought  to  the  complainants'  pens  outside  of  the  city 
limits,  and  there  slaughtered,  and  the  interval  between  the  purchase 
of  the  cattle  and  the  sale  of  the  meats  is  never  longer  than  two 
weeks ;  and  that  the  city  has  no  public  market.  The  bill  proceeds 
to  allege  that  the  executions  were  issued  and  levied ;  complains  that 
the  levies  were  excessive,  etc.,  and  then  attacks  the  validity  of  the 
ordinance  for  the  following  reasons  :  That  the  ta^  is  not  uniform 
upon  the  class  taxed ;  that  the  city  has  no  autnority  to  license 
delivery  wagons  of  non-residents  used  for  their  own  purposes  ;  that 
the  city  has  no  authority  to  tax  agricultural  products  raised  in 
Georgia,  or  the  sale  thereof,  until  after  the  expiration  of  three 
months  from  their  introduction  into  the  city;  that  by  exempting 
farmera  selling  their  own  prodace,  the  ordinance  fails  in  uniformity; 
that  complainants  have  paid  all  State  and  county  taxes  due  on  their 
property ;  that  the  city  does  the  greater  part  of  the  work  on  the 
streets  with  the  Bibb  county  chain-gang,  to  the  support  of  which 
the  city  does  not  contribute.  The  bill  also  makes  the  point  that 
the  complainants  are  not  within  the  provisions  of  th<3  ordinance, 
because  they  are  non-residents  of  the  city,  have  no  place  of  business 
within  it,  and  do  not  retail  meats  within  it  from  stalls  or  stores,  or 
by  peddling  on  the  streets. 

].  The  power  of  the  city  to  impose  the  so-called  licenee  tax  is 
denied.  But  the  authority  to  levy  and  collect  a  tax  upon  all  per- 
sons exercising  within  the  city  any  profession,  trade  or  calling  or 
business  of  any  nature  whatever,  is  expressly  granted  by  the  chartei. 
This  power  is  surely  broad  enough  to  reach  the  complainants  if  they 
carry  on,  within  the  city,  the  business  of  retailing  fresh  or  butcher's 
meat.  Why  not  ?  Lanier  v.  Mayor,  59  Ga.  188 ;  Mayor  of  Macon 
V.  Savings  Bank,  60  id.  133. 

The  ordinance  is  further  attacked  as  invalid  because  it  has  an 
exception  in  it  exempting  from  its  operation  farmers  selling  their 
own  produce.  The  exception  would  probably  have  been  implied 
had  it  not  been  expressed,  for  the  tax  imposed  is  a  business  tax,  a 
tax  on  avocation  or  calling.    The  business  of  a  farmer  is  production, 
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not  trade,  aud  the  sale  directly  by  himself  of  what  ne  rears  or  pro- 
duces is  merely  occasioDal  or  incidentaL  No  doubt  very  considerable 
restrictions  might  be  imposed  upon  farmers  as  to  the  manner  of 
eondncting  their  trade  ;  but  while  the  public  authority  cau  restrict 
them  in  that  respect,  it  is  not  obliged  to  do  so  as  a  condition  <i 
taxing  other  persons  on  their  business  or  avocations.  We  need  not 
and  will  not  say  that  for  the  purpose  of  upholding  a  general  meat- 
market,  or  a  system  of  meat- markets,  in  a  city,  farmers  could  not  b^ 
prohibited  from  retailing  orpeddling  meat  of  theirown  raising  within 
oertain  hours,  and  perhaps  they  could  be  confined  to  certain  localities 
within  the  corporate  limits.  We  have  not  thought  it  necessary  to 
advert  to  authority  on  such  questions  as  these,  or  even  to  ad^ss 
-onr  minds  to  them  with  any  earnestness,  for  it  is  manifest  that  con- 
«traing  the  ordinance  in  the  light  of  the  charter,  the  tax  with  which 
wc  are  dealing  is  a  business  tax ;  and  the  disposition  of  meat  as  the 
immediate  sequel  to  rearing  animals  upon  a  farm  is  obviously  no 
separate  calling  from  that  of  farming.  It  is  but  the  primary  link 
of  connection  between  the  producer  and  the  consumer — a  link 
fastened  to  the  farmer's  vocation,  and  with  which  the  commercial 
<;hain  begins  if  other  links  are  added  before  consumer  is  reached, 
and  which  constitutes  the  entire  process  where  consumption  is  by 
the  first  purchaser.  The  constitutional  requirement  that  *'  all 
taxation  shall  be  uniform  upon  the  same  class  of  subjects,"  is  not 
infringed  by  the  ordinance  in  the  provision  which  we  are  consider- 
ing. The  producer  whose  trade  is  incident  to  production,  and  the 
middle-man  whose  trade  is  intermediary  between  the  producer  and 
the  consumer,  belong  not  to  the  same  class,  but  to  different  classes 
of  subjects  in  a  scheme  of  taxation.  At  least,  the  difference  is 
wide  enough  to  justify,  if  not  to  compel,  its  recognition  in  shaping 
the  scheme. 

2.  The  tax  of  the  complainants  upon  the  wagon  which  they  use 
in  their  business  is  attacked  because  the  ordinance  exempts  wagons 
aaed  in  delivering  milk  from  dairies  on  country  farms ;  this  dis- 
-crimination  also  is  urged  as  breaking  up  the  uniformity  which  the 
Oonstitution  requires  as  to  the  same  subjects  of  taxation.  It  is 
manifest  that  this  wagon  tax  is  a  part  of  the  business  tax,  and 
iK>thing  can  be  plainer  than  that  the  delivery  of  milk  from  a  farm- 
ery is  a  different  business  from  that  of  retailing  butcher's  or  fresh 
meat  In  adjusting  a  business  tax,  those  who  are  engaged  in  the 
•same  budness  are  to  be  taxed  alike;  but  there  is  nothing  in  the  Oon- 
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stitution  to  preyent  the  different  occupations  and  their  instrament- 
alities  from  being  taxed  unequally,  nor  to  prevent  the  taxation  of 
one  class  of  business  and  the  exemption  of  another.     60  GttL.  597. 

3;  It  is  insisted  further  that  by  the  tax  upon  the  wagon,  the  ai 
valorem  principle  of  the  Oonstitution  is  violated.  This  objection 
proceeds  upon  the  theory  that  the  wagon  is  mere  property,  and 
subject  only  to  State  and  county  taxes,  the  owners  not  residing' 
within  the  corporate  limits  of  Macon,  which  taxes  have  been  duly 
assessed  and  paid.  The  complainants  contend  that  having  paid  aU 
taxes  on  the  value  of  the  wagon  as  property  with  which  they  am 
chargeable,  they  cannot  be  required  to  pay  an  additional  specific 
tax  to  the  city  upon  the  same  property.  But  as  already  stated,  the 
tax  now  in  question  ia  not  a  property  tax,  but  a  business  tax  ;  the 
wagon  is  treated  as  an  instrument  used  in  carrying  on  the  business  of 
the  complainants  within  the  city,  and  it  has  been  ruled,  and  no  doubt 
rightly  ruled,  that  the  number  and  kind  of  vehicles  may  be  regarded 
in  measuring  a  tax  of  this  description.  Johnston  v.  Mayor,  62  Ga.  645» 
That  the  complainants  are  in  ho  default  to  the  State  and  county  in. 
respect  to  taxes  upon  the  value  of  the  wagon  as  property,  is  no  pro- 
tection to  them  against  the  business  tax  now  demanded.  FromrMr 
V.  Richmond^  31  Oratt  646  ;  s.  a,  31  Am.  Bep.  746.  The  sugges- 
tion in  the  bill  that  the  streets  of  the  city  are  not  kept  in  repair  at 
municipal  expense,  but  by  the  labor  of  the  county  convicts,  needs 
no  discussion;  for  it  does  not  appear  that  the  city  has  been  absolved 
from  the  legal  obligation  of  keeping  its  streets  in  order.  By  what 
means,  as  matter  of  fact,  the  obligation  is  complied  with  for  the 
present,  seems  quite  immaterial.  That  the  complainants  do  not 
burden  their  customers  with  any  charge  for  deliveries,  cannot  affect 
the  question  of  taxation. 

4.  The  next  point  relates  to  the  effect  of  section  1605  of  the  CkMle 
upon  both  of  the  assessments  we  are  considering.  That  section  inhib- 
its taxation  by  any  municipal  corporation  on  agricultural  products 
raised  in  this  State,  or  on  the  sales  thereof,  until  after  the  expirationof 
three  months  from  their  introduction  into  the  corporation.  If  fresh 
or  butcher's  meat  can  be  classed  as  an  agricultural  product,  withoat 
something  in  the  context  of  the  statute  to  show  that  the  phrase,  agri- 
cultural products,  was  in  this  particular  instance  used  in  a  sense- 
animal  as  well  as  in  a  sense  vegetable,  there  ought  to  be  evidence 
that  the  meat  in  question  was  produced  in  the  pursuit  or  by  the- 
fruits  of  agriculture.    Cattle,  so  far  as  we  know,  may  be  Georgia^ 
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raUed  and  belong  to  farmers,  and  yet  never  have  consumed  a  pound 
of  food  derived  from  ugriculture.  In  the  middle  and  lower  parts 
of  the  State,  herdsmen  or  stock-raisers  are  perhaps  indebted  to 
natural  pasturage  alone  for  the  subsistence  and  growth  of  therani 
mals  which  they  rear,  and  which  afterward  find  their  way  to  mui  - 
keL  We  aro  not  informed  by  the  record  that  the  agricultural 
industry  of  the  State  produced,  or  contributed  to  the  production  of 
the  meats  in  which  the  complainants  dealt.  The  cattle  were  bought 
from  farmers,  but  there  is  no  express  allegatioDS  that  they  were 
*'  agricultural  products.''  And  wben  it  is  thought  of  closely,  would 
it  not  be  rather  an  unusual  application  of  the  phrase  ''agricultural 
products  "  to  make  it  comprehend  beef  cattle  ?  In  ordinary  usage, 
is  not  that  phrase  confined  to  the  yield  of  the  soil,  as  corn,  wheat, 
rye,  oats,  hay,  etc,  in  its  primary  form  ?  When  there  has  been 
conversion  of  the  fruits  of  the  soil  into  animal  tissues,  are  we  still 
to  apply  the  phrase  ?  And  suppose  we  aro  to  disregard  the  change 
in  its  first  stage,  and  call  a  cow  or  a  steer  agricultural  product,  must 
we  carry  the  name  forward  to  the  steak  or  roast  which  the  butcher 
sells  us  from  the  slaughtered  animal?  If  cattle  fall  under  the 
denomination,  so  do  hogs,  and  if  beef,  so  does  bacon.  Passing 
from  this  Terbal  difficulty  and  turning  to  an  argument  of  alto- 
gether another  class,  it  is  to  be  noted  that  thid  tax  we  are  consider- 
ing is  not  laid  upon  the  beef  sold,  nor  upon  the  sale  thereof,  nor  is 
the  amount  of  the  tax  measured  by  the  amount  of  sales.  The  tax 
is  upon  business  and  upon  the  vehicle  used  therein,  and  to  conduct 
snch  business  by  such  means  has  no  necessary  relation  to  "agricul- 
tural products  raised  in  this  State,"  granting  that  fresh  beef  is  to 
be  classed  as  an  agricultural  product.  It  would  be  possible  to  coti- 
dnct  a  like  business  by  like  means  with  beef  raised  elsewhere,  and 
if  the  complainants  chose  to  deal  in  Georgia-raised  beef  as  a  busi- 
ness are  they  to  be  therefore  exempted  from  all  business  tax  ?  Is  a 
merchant  or  factor  to  pay  no  business  tax  because  he  sells  Georgia 
produce  rather  than  Alabama  or  Tennessee  produce?  And  is  the 
taxability  or  non-taxability  of  a  butcher  to  depend  upon  the  Stale 
in  which  the  animals  he  slaughters  happened  to  be  reared  ?  Grant- 
ing that  the  discrimination  could  be  made  (and  that  it  could  is  by 
DO  means  certain),  must  it  be  made?  We  rather  think  not.  Gould 
a  lawyer  escape  a  professional  tax  by  confining  his  practice  to  cases- 
in  which  non-taxable  property,  such  as  that  used  for  worship  or 

Vol.  XXXVII  — 9 


66  GEORGIA, 


Davis  V.  Mayor  and  Coandl  of  Maoon. 


burial,  public  charity,  colleges,  incorporated  academies,  etc,  was 
iavolved  or  in  controversy?    It  would  be  strange  if  he  could. 

5.  The  ordinance  being  good,  are  the  complainants  within  it? 
Their  residence,  their  shop  and  their  slaughter-pen  are  all  out  of 
the  city  limits.  They  purchase  and  slaughter  outside,  and  have  no 
place  of  business  inside,  but  they  habitually  haul  inside  a  part  of 
their  fresh  meat,  and  from  their  wagon  deliver  to  regular  custom- 
ers at  the  doors  of  the  latter  within  the  city;  they  make  no  charge 
for  the  delivery,  but  it  is  evident  that  they  distribute  the  meat; 
from  their  wagon  in  retail  parcels.  Where  they  cut  and  weigh  to 
suit  parcels  to  the  demand  of  customers  does  not  appear.  We  are 
to  suppose  they  do  it  in  the  wagon,  as  they  do  not  aver  to  the 
contrary.  The  pleadings  and  evidence  are  equally  silent  as  to 
where  orders  are  taken,  and  where  payments  are  made,  and  whether 
made  on  each  and  every  delivery,  or  by  the  week,  month  or  year. 
There  is  no  suggestion  that  the  meat  is  not  paid  for,  though 
the  hauling  is  free.  We  cannot  see  but  that  the  wagon  is  made  a 
kind  of  portable  shop,  and  moved  daily  to  the  door  of  each  cus- 
tomer. Although  the  complainants  allege  that  they  do  not  peddle 
meats,  they  seem  to  rest  the  allegation  on  the  fact  that  they  confine 
their  dealings  to  regular  customers;  but  where  a  dealer  supplies 
constantly  recurring  wants  he  may  be  a  peddler,  however  regular 
and  uniform  the  demand  may  be  for  his  wares.  There  is  a  strik- 
ing degree  of  regularity  in  the  patronage  of  almost  every  business. 
When  I  was  a  solicitor-general,  nothing  in  my  experience  struck 
me  with  more  force  than  that,  term  after  term,  in  each  county  of 
my  circuit,  I  met  substantially  the  same  body  of  people  who  had 
connection  with  the  criminal  docket  —  the  same  array  of  prose- 
cutors, defendants  and  witnesses.  Here  and  there  a  new  man 
would  come  in,  and  occasionally  a  prosecutor  would  become  a  pros- 
eoutedy  and  vice  versa,  and  the  witness  class  would  sometimes  dis- 
integrate and  mix  up  with  the  other  two ;  but  my  intimates  were., 
and  continued  to  be  for  four  years,  very  much  the  same  individuals. 
They  were  my  regular  customers.  It  is  not  improbable  that  every 
peddler  who  follows  the  road  has  his  regular  customers,  and  that 
the  regularity  with  which  they  buy  induces  him  to  return  again 
and  again  to  the  same  neighborhood,  unless  he  has  nomadic 
tastes  which  solicit  him  to  disregard  all  routine.  The  complainants 
vouchsafe  to  us  no  explanation  of  their  method  of  dealing  with 
their  customers,  save  that  they  deliver  at  their  doors  and  make  no 


SEFTBMBEB  TERM,  1879-  67 


Lee  V.  8tate. 


charge  for  delivery.  Making,  as  we  are  bo  and  to  do,  every  reason- 
able presumption  against  them  where  they  might  explain  and  do 
not,  we  hold  that  they  are  within  the  ordinance,  both  as  to  the 
license  tax  and  the  specific  tax  upon  the  wagon,  and  that  the  ordi- 
nance is  no  less  obligatory  upon  them  than  upon  the  residents  of 
the  city  who  retail  fresh  or  batcher's  meat  therein,  and  use  a  wagon 
or  wagons  for  making  delivery  to  customers. 

Judgment  affirmed. 


Lbb  v.  State. 

(B4  Ga.  208.) 

Orimdnal  taw  —  larceny  —  bringifig  stolen  goode  into  8UUe. 

Wheie  one  stole  a  hone  in  TennetMee,  and  droye  it  acroBS  the  bonndaiy  into 
a  border  coanty  of  Georgia,  and  from  place  to  place  in  that  ooantj,  hMt 
that  he  was  not  gnilty  of  larceny  in  Georgia.* 

pONYIOTION  of  larceny.     The  opinion  states  the  case. 

W.  (7.  OlenUf  Johnson  <&  McGamy,  for  plaintiff  in  error. 
A,  T.  Haeketi,  solicitor-general,  for  State. 

Blsoi^ley,  J.  The  accused  stole  a  horse  in  the  State  of  Ten  • 
nessee.  He  brought  the  animal  into  this  State,  and  here  carried  it 
from  place  to  place  in  the  border  county  of  Whitfield.  In  that 
eonnty  he  was  indicted  for  the  offense  of  simple  larceny,  and  being 
oonvicted,  moved  for  a  new  trial,  which  was  refused. 

Whether  he  was  guilty  or  not,  depends  upon  whether  a  fresh  lar- 
ceny was  committed  here.  The  doctrine  that  a  larceny  is  repeated 
in  every  county  of  the  same  sovereignty  in  which  any  asportation 
of  the  stolen  goods  occnrs,  is  established ;  and  to  that  extent  the 
Sction  is  to  be  accepted  in  place  of  the  original  fact.  Fiction 
ought  to  have  no  place  in  the  law,  and  ii  is  to  be  hoped  that  the 
time  will  come  when  it  will  be  rooted  out ;  but  in  so  far  as  it  has 
been  incorporated  into  the  law,  it  must,  for  the  present,  be  treated 
as  of  equal  potency  with  reality.    We  have  adopted  the  common 

*  See  Com.  ▼.  TVhite  (128  Mass.  490),  86  Am.  Rep.  116. 
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law  of  England,  and  with  it  the  theory  of  repetifian  larceny,  bofe 
in  that  country  this  theory  would  not  embrace  the  present  case ; 
and  that  it  would  not  there  enibi*ace  it  is  a  very  sufficient  reason 
for  holding  that  it  does  not  embrace  it  here.  Bos.  Gr.  Ev.  646; 
2  Buss,  on  Crimes,  119 ;  4  Bac.  Abr.  (Bouv.  ed.)>  179.  In  this 
country  the  decisions  are  conflicting.  See  Whart  Or.  Law;  Whart 
Or.  Ev.;  Bish.  Or.  Law;  Borer  on  Inter-State  Law.  We  think  the 
soundest  decisions  are  those  which  least  favor  the  doctrine  of  con- 
structive crime&  The  true  legal  relation  of  the  accused  to  oar 
State,  is  that  of  a  fugitive  from  justice  from  the  State  of  Tennesaeeu 

Judgm&fU  rwirmL 


MoOaULBY  v.   €k)RDOV. 

(64Ga.  881.) 

Negotiable  inetmmeni — aUeraHon-^partnenhip — indareemeiii, 

A  partnenhip  parchaaed  goods,  and  one  of  the  partners  delivered  in  paTment 
a  note  of  third  parties  payable  to  the  order  of  another  of  the  partners,  and 
indorsed  bj  the  partner  so  delivering  it,  in  the  name  of  the  payee,  but  with- 
out his  knowledge  or  consent  Snbseqaently  the  words  '*  or  bearer  **  were 
inserted  in  the  note  without  the  knowledge  or  consent  of  the  makers.  EM, 
that  the  makers  were  not  liable. 

AOTION  on  a  promissory  note.     The  head  note  and  opinion 
state  the  case  sufficiently.    The  plaintiff  had  judgment  below« 

IT.  K.  Moore,  for  plaintiffs  in  error. 

Johnson  S  McOamy,  for  defendants. 

BiiBOKLEYy  J.  There  can  be  no  doubt  that  to  tamper  with  a  prom* 
issory  note  so  far  as  to  insert  in  it  the  words  ^'  or  bearer/'  ia  grossly 
improper.  It  verges  on  forgery.  The  introduction  of  such  words  is 
a  material  alteration,  for  they  go  to  modify  the  manner  of  negotiating 
the  instrument  Scott  v.  Walkery  Dudley,  243.  Without  them,  or  wonb 
of  similar  import,  the  instrument  is  negotiable  by  indorsement  only; 
with  them,  it  is  negotiable  by  bare  delivery  as  well  as  by  indorsement. 
It  is  said  they  were  immaterial  in  the  present  case  for  the  reason 
that  the  note  was  indorsed  in  blank  before  their  insertion,  and 
thereby  the  note  had  already  become  negotiable  by  delivery,  the  effect 
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of  iodorsement  in  blank  being  to  render  it  payable  to  any  bearer.  But 
the  payee  did  not  indorse,  and  tbe  person  who  did  indorse,  thongh  a 
partner  of  the  payee,  did  not  indorse  in  the  partnership  name  or  in 
his  own  name,  bnt  in  the  name  of  the  payee ;  and  this  he  did  with- 
oat  any  aothority  farther  than  the  general  implied  aathority  of  the 
partnership  relation.  The  partnership  had  an  established  partner- 
ship name,  which  was  qnite  different  from  the  name  of  the  individ- 
ual partner  to  whom  the  note  was  payable.  The  agency  of  a  part- 
ner  to  sign  for  the  partnership  is  generally  restricted  to  signing  in 
the  established  partnership  name,  where  the  partnership  has  such 
a  name.  Let  it  be  conceded  that  the  note  was  partnership  property, 
and  that  the  partner  who  transferred  it  had  a  right  to  transfer  it, 
we  think  that  without  some  special  aathority  from  the  payee,  he 
could  not  indorse  it  in  the  name  of  the  latter,  and  put  it  afloat  with 
all  the  incident  of  negotiable  paper  transferred  before  due  ;  and  if 
he  could  not  do  this,  the  words  ^*  or  bearer,*'  had  they  been  genuine, 
would  or  might  have  varied  the  rights  of  the  holder,  and  made 
these  rights  more  comprehensive ;  and  whatever  would  or  might 
have  had  that  effect  cannot  be  treated  as  immaterial.  There  is  a 
public  policy  to  be  subserved  in  guarding  the  purity  and  integrity 
of  negotiable  paper,  and  neither  surreptitious  interpolations  in  the 
body  of  the  instrument,  nor  the  indorsement  by  one  man  with  the 
name  of  another,  ought  to  be  countenanced  as  a  strictly  commercial 
transaction  in  a  doubtful  case.  On  the  face  of  the  note  is  nothing 
to  indicate  tbe  connection  of  any  partnership  with  it;  and  the  ope- 
ration  of  the  indorsement  in  the  name  of  the  payee  would  he  prima 
facie  to  render  him,  and  him  alone,  liable  upon  the  contract  of  in- 
dorsement All  interest  of  the  partnership  in  the  transaction  de- 
pends upon  evidence  extrinsic  of  the  note  and  of  the  indorsement, 
and  this  being  so,  the  words  **  or  bearer  "  have  a  material  bearing 
upon  the  measure  of  evidence  requisite  to  make  a  case  for  recovery 
by  the  holder  against  even  the  makers.  As  the  note  was  not  in  fact 
indorsed  by  the  payee,  it  is  easy  to  see  that  the  holder  would  be  better 
off  with  the  words  '^or  bearer"  in  the  terms  of  the  instrument  than 
if  they  were  not  there,  since  the  want  of  them  would  place  upon 
him  tbe  burden  of  proving  that  the  indorsement  was  made  with 
the  payee's  authority,  the  plea  putting  the  genuineness  of  the  in- 
dorsement in  issue.  In  any  and  every  view  of  the  matter,  the  alter- 
ation was  material,  and  the  court  erred  in  the  instructions  given  to 
the  jury.  Judgment  reversed. 
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<84  Ga.  MS.) 
Efndenee  —  merehanfs  aooautU  booki 

Fhop  books  are  secondary  evidence,  only  admissible  apon  proof  that  the  per- 
sons selling  the  goods  are  inaccessible.  They  will  not  establish  large  Items 
of  cash,  nor  accoants  of  third  person  transferred  to  defendants,  without 
proof  of  the  authority  for  the  transfer. 

ACTION  on  account     Tlie  opinion  states  the  tacts.    The  plaint- 
iff had  judgment  below. 

S.  W.  Hitch,  Symmes  <§  Atkinson  and  Ira  J?«  Smiih,  for  plaint- 
iffs in  error. 

Ghodyear  <&  Harris^  for  defendants. 

Jackson,  J.  This  suit  was  brought  on  an  open  account  by  the 
plaintiffs  against  the  defendants  as  partners.  These  jiartners  were 
successors  to  Bracken,  one  of  those  now  sued,  and  Bracken  was 
successor  to  Bracken  &  Haslam.  On  the  account  sued  on  were  items 
transferred  from  Bracken's  account  when  alone  and  from  Bracken  & 
Haslam's  account  Under  the  rulings  and  charge  of  the  court,  the 
jury  found  some  eight  or  nine  hundred  dollars  with  interest  for 
several  years  against  the  defendants,  Bracken  &  Ellsworth,  successors 
as  aforesaid,  and  they  moved  for  a  new  trial,  which  the  court  refused, 
and  this  refusal,  on  many  grounds  taken  in  the  motion,  is  the  error 
assigned. 

1.  It  is  claimed  that  the  books  were  improperly  admitted  on  be- 
half of  the  plaintiffs  to  prove  any  thing  at  all.  There  were  two 
clerks  alive,  and  not  inaccessible  so  far  as  was  shown  in  the  proof, 
who  were  the  salesmen  of  the  goods  sold  and  delivered.  Besides,  there 
appear  to  have  been  two  book-keepers,  one  of  whom  was  dead,  but 
the  other  accessible,  being  the  eon  of  the  plaintiff  who  was  sworn 
in  the  case.  The  question  is  whether  these  books  of  goods  so  sold, 
and  the  books  so  kept,  were  admissible  in  evidence,  even  to  prove 
the  account  for  the  groceries  and  provisions  sold  by  the  plaintiffs 
in  the  line  of  their  ordinary  business. 

Onr  law  on  this  subject  is  plainly  and  fully  presented  in  the  Code, 
(section  3777)  and  is  as  follows: 
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"  The  books  of  account  of  any  merchant^  shop-keeper,  physician, 
blacksmith,  or  other  person  doing  a  regular  business  and  keeping 
daily  entries  thereof,  may  be  admitted  in  evidence  as  proof  of  such 
aocoants,  upon  the  following  conditions : 

"  L  That  he  kept  no  clerk,  or  else  the  clerk  is  dead,  or  otherwise 
inaccessible. 

**2.  Upon  proof  (the  party's  oath  being  sufficient)  that  the  book 
tendered  is  his  book  of  original  entries. 

''3.  Upon  proof  (by  his  customers)  that  he  usually  kept  correct 
books. 

''4.  Upon  inspection  by  the  court  to  see  if  the  books  are  free 
from  any  suspicion  of  fraud." 

This  codification  of  the  Georgia  law  upon  this  subject  embodies 
the  substance  of  the  adjudications  of  this  court  from  Ist  Kelly  to 
this  day.  Taylor  v.  Inckery  1  Kelly,  233 ;  Hall  v.  Carey,  5  Ga. 
239;  Bower  v.  Smiih,  8  id.  74;  Fielder  v.  Collier,  13  id.  496 ;  Day 
T.  Orawfordj  id.  508  ;  Creamer  v.  Shannon,  17  id.  65  ;  Banks  v. 
Darden^  18  id.  318  ;  Keaton  v.  Davis,  id.  457 ;  Leary  v.  Leary,  id. 
li98;  Sbule  v.  Nelson,  20  id.  365;  Merchantff  Bank  v.  Taylor,  21 
id.  334 ;  Bailey  v.  BarneUy,  23  id.  582  ;  Qanahl  v.  Shore,  24  id. 
17 ;  McDanid  v.  Truluck,  27  id.  366 ;  Cloud  v.  Hartridge,  28  id. 
272;  Bigehw  v.  Young,  30  id.  121,  904;  Chastain  y.  Brown^  31  id. 
346 ;  Crawford  v.  Steison,  51  id.  121  ;  Petit  v.  Teal,  id.  57 ;  id. 
145;  Reviere  v.  PoweU,  61  id.  30. 

Nor  does  our  law  differ  much  —  not  at  all  except  in  some  details 
—from  the  laws  of  the  other  States  and  indeed,  of  most  of  the 
ciTilized  world,  including  the  mother  country.  See  2  PhilL  on  Ev., 
note  491,  p.  682  et  seq.,  and  cases  there  cited,  where  the  whole  sub- 
ject is  discussed,  and  very  similar  conclusions  to  those  summarized 
in  our  Code  are  reached. 

From  this  summary,  which  is  our  law  by  our  own  statute  em- 
bodied in  our  Code,  whether  supported  or  not  by  other  authority 
(though  it  is  so  supported),  it  would  se^m  clear  that  the  evidence 
of  books  is  secondary,  and  introduced  only  when  no  other  evidence 
can  be  got  —  ex  necessitate  rei. 

Therefore  if  the  sale-clerks  of  the  party  who  offers  the  books  be 
alive  and  accessible,  he  cannot  prove  even  an  ordinary  account  by 
the  books ;  because  he  has  better  evidence  in  the  clerks  who  sold 
and  delivered  the  goods.  Moreover,  if  h^  had  a  book-keeper  accessi« 
ble,  that  book-keeper,  not  himself,  must  proye  that  the  books  are 
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the  books  of  original  entry  ;  because  that  book-keeper  is  a  clerk,  and 
hid  absence  must  be  accounted  for,  his  evidence  being  the  test  of  the 
entries  which  he,  the  clerk  or  book-keeper,  made. 

From  an  examination  of  the  evidence  in  the  record,  it  appear? 
that  the  clerks  who  sold  the  goods  were  both  alive  and  not  inaccessi- 
ble —  at  least  there  was  no  proof  of  death  or  of  their  being  beyond 
seas  —  or  otherwise  out  of  reach  of  process  of  the  court.  There 
appear  also  to  have  been  two  book-keepers,  one  was  proven  to  be 
dead,  but  the  other  was  not  accounted  for,  yet  the  party  was  per- 
mitted to  prove  the  books  to  be  those  of  original  entries,  contrary 
to  the  ruling  in  13  Oa.  508,  and  when  he  himself  appears  not  to 
have  made  a  single  entry  therein.  The  evidence  of  the  two  salesmen 
was  the  best,  18  Oa.  693  ;  20  id.  3G5,  and  in  their  absence,  to  admit 
the  books,  all  the  book-keepers  who  made  the  entries  should  have 
been  sworn  or  accounted  for,  before  the  party  himself  could  be  sworn 
to  the  books  —  so  as  to  admit  them.  Moreover,  there  appears  to 
have  been  admitted  in  evidence,  as  well  as  we  can  ascertain  from  a 
confused  record,  not  only  the  journal,  but  the  ledger.  The  latter 
should  not  have  been  admitted,  at  any  rate  only  to  show  a  regular 
system  of  book-keeping,  but  in  no  event  to  prove  the  account  or 
any  part  of  it.  To  prove  that,  the  book  of  original  entries,  the 
entries  made,  as  a  practice,  daily,  are  alone  proof  or  evidence.  Mere 
temporary  memorandum  books,  used  by  the  salesmen,  and  trans- 
ferred nightly  from  pencil  entries  of  theirs  to  the  permanent  ink 
book  of  the  daily  sales,  are  not  the  books  of  original  entries,  so  as 
to  exclude  such  permanent  book ;  but  the  latter  is  the  book  con- 
templated by  the  statute. 

2.  But  most  assuredly  these  books  were  not  proof  of  the  legality 
of  the  transfer  of  the  individual  accounts  of  Bracken  to  the  account 
of  Bracken  &  Ellsworth. 

The  charge  of  the  court  seems  so  to  regard  them,  and  the  judge 
nowhere  called  the  attention  of  the  jury  to  those  items  as  not  in- 
cluded in  the  proof  which  the  books  were  competent  to  make,  if 
competent  at  all.  His  entire  charge  is  not  in  the  record ;  bnt  the 
extracts  from  it  show  no  such  exception.  So  in  regard  to  cash  pay- 
ment of  drafts,  etc.,  which  the  books  could  not  establish  as  due  by 
the  defendants  to  the  plaintiffs.  See  8  Ga.  74;  57  id.  145;  Code, 
§  3777. 

3.  To  bind  Ellsworth,  who  came  into  partnership  after  debts  were 
due  by  his  predecessors.  Bracken,  and  Bracken  &  Htislam,  for  those 
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debts  80  incurred  by  his  predecessors,  it  was  incambent  on  plaintifFs 
to  show  some  express  agreement,  or  some  agreement  implied  by  his 
individaal  conducr,  to  assume  that  indebtedness.  Some  authority 
from  him  to  transfer  the  old  acconnts  or  other  indebtedness  of  the 
old  firm,  or  prior  parties,  to  the  new  firm  of  which  ho  became  a 
member,  is  essential.  "A  new  partner  is  of  course  liable  for  all 
the  subsequent  debts  ot  the  firm,  in  the  same  manner  as  any  other 
partner,  and  it  is  equally  obvious  that  ho  is  not  liable  for  the  bid 
debts,  unless  he  assumes  them  for  a  consideration."  Pars,  on 
Purt  4  )3.  The  author.  Parsons,  then  goes  on  to  discuss  tho  con- 
sideration necessary  to  support  the  promise,  and  closes  with  this 
remark:  *'0n  the  whole,  wo  should  say  that  the  law  of  contracts 
and  the  law  of  partnership  -lead  to  the  conclusion  that  the  new 
partner  is  not  bound  to  the  old  creditors,  unless  on  a  promise  to 
them  for  a  consideration,  both  of  which  might  of  course  be  indirect 
and  implied  by  circumstances.''  And  then  the  circumstances  are 
mdicated,  such  as  paying  interest  on  the  old  debt,  or  the  knowledge 
without  objection  that  the  firm,  of  which  he  is  a  member,  paid  the 
interest.    See,  also,  notes  and  cases  cited.    Pars.  on.  Part.  433-6. 

On  the  whole,  we  think  that  tho  question  in  this  case  on  this 
point  was  not  submitted  clearly  and  fully  to  the  jury.  It  is,  as 
appears  from  Parsons,  above  cited,  a  question  mixed  of  law  and 
fact  for  court  and  jury,  and  we  think  that  the  court  should  have 
charged  that  Ellsworth  could  not  be  held  liable  for  these  debts  of 
the  old  firms  unless  he  had  assumed  them,  and  that  the  jury  must 
he  satisfied  from  the  evidence  that  he  did  assume  them  as  a  member 
of  the  new  firm;  that  he  authorized  the  transfer  and  considered  the 
debt  that  of  the  new  firm,  of  which  he  was  a  member;  that  this 
agreement  could  be  established  by  circumstances  as  well  as  direct 
proof, such  as  payments  made  on  the  old  accounts  by  the  new  firm, 
with  his  knowledge  and  consent,  or  other  equivalent  circumstances, 
d  any.  but  always  such  as  to  bring  home  knowledge  of  what  was 
being  done  to  him. 

(Omitting  minor  points.] 

Judgment  revermL 
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Cony  T.  Mayor  and  Aldermen  of  Savannah. 


UUBBT  Y.  Ma  YOB  AND  AlDEBKEN  OF  SaYAKNAH. 

(64  0a.aQa) 

MufUeipal  eorporaiian — putlUc  property — execuUoru 

A  honse  and  lot  owned  by  a  city,  formerly  used  by  them  for  a  fire  engine,  and 
still  held  for  the  like  future  use,  is  exempt  from  execution. 

rilHE  opinion  states  the  point.     The  defendant  had  judgment 
1      below. 

W,  W.  Montgomeryy  for  plaintiff  in  error. 

W,  Z>.  Harden,  for  defendant 

Jackson,  J.  The  sole  question  is,  whether  a  certain  lot  and 
tenement  formerly  in  use  for  a  fire  engine  by  the  city  authorities, 
and  still  held  by  them  for  future  use  in  like  manner  and  purpose, 
is  liable  to  be  levied  upon  and  sold  by  the  sheriff  under  a  fi.  fa^ 
issued  upon  a  common-law  judgment 

We  think  that  all  property  held  by  the  city  authorities  for  the 
public  use,  health  or  enjoyment  of  the  people  of  the  city,  is  not  8a 
liable  to  levy  and  sale.  Further,  we  are  of  the  opinion  that  all 
property  of  every  kind  held  by  the  municipality  is  presumptively 
for  the  public  use,  and  whilst  perhaps  the  presumption  may  be 
overcome  on  proof  that  the  corporation  is  holding  it  for  other  pur- 
poses, as  a  mere  investment  to  reap  profits  and  save  taxes,  and 
with  no  ulterior  purpose  to  apply  the  investment  to  the  use  or 
enjoyment  of  the  public  thereafter,  yet  the  onus  would  be  upon 
the  plaintiff  in  execution  to  make  that  proof.  If  made,  then  the 
property  held  with  no  purpose  to  use  it  for  the  public  at  the  time 
of  the  levy  or  thereafter,  might  be  subjected  to  pay  the  debt  by 
that  process. 

See  Adams  v.  Chty  of  Ranie,  59  Ga.  766;  Fleishel  v.  Highiawer, 
last  term. 

The  Maryland  case  goes  even  further,  and  exempts  all  property 
held  by  a  municipality  for  any  purpose.  Darling  v.  City  of  Balti' 
more,  51  Md.  1. 

Our  opinion  given  above  goes  far  enough  on  the  same  line  for  all 
practical  purposes,  and  is,  we  think,  sound  and  reasonable. 

Judgment  affirmed. 
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Stokes  y.  Tut. 

(64GiL81&) 

1W  proprietor  of  a  toll-bridge  is  bound  only  to  ordlnarj  oue  and  dl]lg«&oo 

ACTION  of  damages  for  personal  injnry.   The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

D.  P.  HiU^  for  plaintiff  in  error. 
D.  H.  Pope,  for  defendant 

Jackson,  J.  The  case  was  for  damage  received  by  plaintiff  in 
person  in  crossing  a  toll-bridge  of  defendant.  The  verdict  is  for 
defendant.  The  evidence  is  conflicting,  bat  is  &afficient  to  sustain 
the  TerdicL 

The  error  of  law  complained  of  is  that  the  court  declined  to 
charge  the  jury  that ''  when  there  is  a  defect  in  a  toll-bridge  which 
is  not  open  and  exposed  to  all,  and  the  proprietor  of  the  bridge 
knows  of  the  defect,  and  allows  persons  to  cross  on  the  bridge  and 
takes  toll  for  crossing,  then  the  proprietor  is  liable  for  damages 
resalting  from  said  defect"  We  think  that  the  charge  requested 
18  too  broad.  If  the  proprietor  knew  that  the  defect  in  the  bridge 
was  dangerous  and  likely  to  result  in  the  damage,  then  we  would 
hold  him  liable ;  but  not  for  any  defect,  however  slight,  which, 
ooQtrary  to  his  expectations  and  belief,  resulted  in  unforeseen  and 
QQexpected  damage.  He  is  only  liable  for  ordinary  care.  Tift  v. 
Towiie,  53  Gki.  47.  That  case  arose  on  the  same  state  of  facts  as 
this,  and  covers  this.  It  is  presumed  that  the  law  was  given  in 
Accordance  with  the  ruling  there,  and  the  court  there  say  that  the 
e?idenoe  is  sufficient  to  uphold  a  verdict  for  either  party.  Besides, 
the  request  is  too  broad  in  this,  that  its  language  is  *^  open  and  ex- 
posed to  all/*  whereas  this  plaintiff  may  have  known  as  much  about 
it  as  the  proprietor  did.  See  also  the  same  case  ( Tift  v.  Toums,) 
decided  this  term — where  we  uphold  the  verdict  for  plaintiff  in 
part  on  similar  facts  as  here  ;  and  though  it  looks  odd  for  juries  to 
giTe  different  verdicts  on  similar  facts,  yet  that  is  their  business. 
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Our  rule,  as  a  reriewing  court,  is  one  of  law,  and  it  is  not  to  inter- 
fere with  the  jury  on  conflicting  facts  where  the  presiding  judge 
declines  to  do  so. 

JudgmerU  affirtMd. 


Oox  V.  Statb. 

(M  0*.  874.) 

Criminal  eHd&nes  —  re9  geatm — arUeeed&nt  dselarationM  ofdeeeoied. 

Where  two  agree  to  arm  and  fight,  and  then  separate  and  arm,  and 
within  an  hour  and  fight,  and  one  is  killed,  the  declarations  of  the  deceased 
in  the  interval  to  a  third  person,  to  the  effect  that  the  other  party  was  seek* 
ing  his  life,  are  admissible  in  evidence  on  an  indictment  for  morder.  {8m 
note,  p.  88.) 

/CONVICTION  of  murder.     The  opinion  states  the  facts- 

D.  P.  mil  £  Son,  Gartrell  di  Wright,  Candler  S  Thomson,  D. 
F.  £  W,  R.  Hammond,  J.  A.  Billupn,  R.  8.  Jefferies,  W.  R.  Bodg- 
son,  for  plaintiff  in  error. 

B,  ff.  iT/K,  Jr.,  solicitor-general,  Hophina  <§  Olenn,  Patrick  CW- 
houn,  Duncan  Twiggs,  Sam,  Hall,   Hulsey  it   McAffee,   Howard 
Van  Epps,  for  State. 

Bleckley,  J.  [Omitting  other  matters.]  Before  proceeding  to 
discuss  the  admissibility  of  the  declarations  and  conversations 
referred  to  in  the  fifth,  sixth,  seventh  and  ninth  grounds  of  the 
motion  for  a  new  trial,  it  is  necessary  to  get  a  correct  standpoint 
from  which  to  consider  them  in  reference  to  the  question  of  whether 
or  not  they  constituted  a  part  of  the  resgestw.  To  do  this  requires 
a  survey  of  the  hostile  enterprise  which  had  its  inception  during 
the  private  interview  of  the  parties  in  the  back  room  of  the  barber- 
shop, and  of  the  several  steps  which  each  party  took  to  advance  or 
retard  the  collision  which  that  enterprise  contemplated.  That 
there  was  a  hostile  enterprise  admits  of  no  doubt,  and  that  it  was 
uf  a  criminal  nature,  involving  a  concerted  and  premeditated  ren* 
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connter  with  deadly  weapons,  is  equally  clear.  Id  his  statement 
made  to  the  jury  on  the  trial,  the  accused  gave  this  account  of  it 
as  a  part  of  his  recital  of  what'occurred  in  the  back  room  of  the 
barber-shop:  ''  Then  I  asked  him,  '  Gome,  Colonel,  let  us  sit  down 
liere  and  settle  up  this  matter  between  us  and  close  up  our  business 
now.'  He  said  no,  but  said,  *  Will  you  go  and  arm  yourself  and 
fight  me? '  and  I  said  'yes,  I  would  fight  him  any  way  he  wanted 
to,  but  let  us  settle  our  business  first'  He  said, '  No,  you  have 
promised  to  fight  me,'  and  I  said  'if  that  was  necessary  I  would 
fight  him  in  any  way  he  chose,  and  cut  it  out  or  shoot  it  out.'  He 
said, '  Then  go  and  arm  yourself  and  I  will  do  the  same.'  ♦  ♦  ♦ 
Colonel  Alston  said,  'You  hare  agreed  to  meet  me  here  and  fight 
me ;  now  go; '  and  as  he  got  to  the  door  he  took  out  his  watch,  and 
with  it  in  his  hand  he  said,  *  Meet  me  here  in  three  minutes.'  He 
went  out;  and  I  went  out,  and  into  Pause's  saloon^  thinking,  as  it 
was  a  bar-room,  and  knowing  that  they  usually  kept  a  pistol  about 
•mch  places,  that  I  would  get  one  there."  This  bar-room  was 
two  doors  from  the  barber-shop,  and  there,  according  to  the  evi- 
dence of  his  own  witnesses,  he  inquired  for  a  pistol  of  three 
several  persons;  one  of  whom  he  took  aside,  and  on  being 
asked  by  him  what  he  wanted  with  a  pistol,  he  replied  that  he 
had  to  meet  a  man  in  two  minutes.  Being  asked  who  it  was, 
he  answered,  '*Bob."  His  friend  saying,  "You  are  not  going 
to  fight  Bob  Alston?"  his  reply  was,  ''Get  me  a  pistol,  you  are 
talking  to  a  dead  man."  Failing  to  procure  any  pistol  at  the 
bar-room,  he  went  to  a  gun  store,  and  there  bought  one  and 
had  it  loaded.  Having  done  this,  he  returned  to  the  bar-room 
and  was  heard  to  say  to  Hodgson,  an  old  friend  of  his,  ''Now  I  am 
ready,  let's  go."  He  and  Hodgson  repaired  together  to  the  barber- 
shop and  entered  the  back  room,  the  same  in  which  the  hostile 
meeting  had  been  agreed  upon  and  in  which  it  was  to  take  place. 
A  conversation  at  once  ensued,  which  Hodgson  details  thus:  "  He 
said,  '  I  want  you  to  stay  right  here.'  I  asked  him  what  for,  and 
he  said  he  had  a  difficulty  with  Alston  and  he  wanted  me  to 
stay  there  and  see  it  I  asked  him  for  some  explanations,  and  he 
ittd  he  had  no  explanations  to  make,  and  he  wanted  me  to  stay  and 
I  would  see  ;  and  I  said,  '  That  is  very  strange,  that  yon  would 
bring  a  friend  of  yourself  into  a  place  to  see  a  difficulty  and  never 
give  him  any  explanations  about  it  I'  and  he  said  for  me  to  stay  there 
and  I  would  sec  —  that  Alston  would  be  tb^re  after  a  while."    At 
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this  Stage  of  the  conversatioDy  Sams,  another  witness  for  the  defense, 
entered,  and  he  too  tried  to  find  oat  what  the  trouble  was,  but  ap- 
parently without  success  so  far  as  Hodgson  could  understand.  Hodg- 
son proceeds  :  **  I  only  heard  that  there  was  to  be  some  settlement 
made,  but  not  what  it  was.  I  learned  from  this  conversation  that 
Alston  had  been  in  there  before,  but  I  could  not  tell  what  the  diflB- 
culty  was  about.  I  understood  from  him  that  Alston  had  told  him» 
Cox,  to  meet  him  there  in  two  minutes,  he  might  have  said  ten, 
and  he  pulled  out  his  watch  and  said,  ^  It's  time  now/  I  saw  be 
was  excited,  and  I  said,  *  He  will  come,  anyhow ;  that  he  wasamaD 
of  his  word,  and  if  he  said  he  would  come  he  would  do  it'  I  tried 
to  get  him  to  wait  for  him,  say  ten  minutes,  and  he  noted  the 
time,  and  told  Sams  to  go  and  find  Alston  and  tell  him  that 
he  was  there  waiting  for  him  according  to  agreement''  Sams 
and  Hodgson  withdrew  together,  the  former  going  out  to 
bear  the  message  to  Alston,  and  the  latter  stopping  in  the  front 
room  of  the  barber-shop.  The  accused  remained  in  the  back  room. 
Presently,  Nelms  (auother  of  his  witnesses),  principal  keeper  of  the 
penitentiary,  entered  the  front  room  from  the  street,  and  called  for 
an  interview,  which  the  accused  declined,  saying  he  was  ^  waiting 
for  a  friend."  After  Nelms  left,  Sams  returned,  and  reported  Alston 
2iS  having  said  he  had  reconsidered  the  matter  and  would  not  meet  the 
accused,  aud  that  for  the  latter  to  attend  to  his  business,  and  he, 
Alston,  would  attend  to  his.  On  hearing  this  report,  the  aconsed 
departed  to  seek  for  Alston,  saying  something  to  the  effect  that  it 
was  all  right,  but  it  did  not  suit  him,  and  that  he  would  go  and  see 
him.  He  went  directly  to  the  capitol,  looked  in  at  the  treasurer's 
office,  was  understood  to  inquire  there  for  Murphy,  who  was  clerk 
in  that  office,  went  up-stairs  to  the  office  of  Nelms,  inquired  there 
for  Murphy  or  Howard,  most  probably  for  Howard,  seated  himself 
for  a  very  brief  time,  then  rose  and  hurriedly  withdrew,  and  de- 
scended to  the  treasurei''8  office.  There  he  found  Alston,  who  had 
come  in,  for  the  last  time,  whilst  the  accused  was  up-stairs.  He 
accosted  Alston  with  this  language.  ''Ton  promised  to  meet  me 
down  the  street  and  settle  this  thing,  why  didn't  you  do  itP'  Alston 
answered  he  had  ^considered  the  matter  and  did  not  want  to  have 
any  difficulty.  The  accused  rejoined,  "I  will  brand  you."  Further 
coDversation  ensued,  shots  were  exchanged,  each  party  using  the 
pistol  which  he  had  procured  for  the  appointed  meeting  at  the  bar- 
bor-shop.    Alston  was  killed  and  the  accused  severely  wounded.   On 
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the  element  of  time,  the  evidence  indicates  that  tho  homicide  took 
place  within  forty-five  or  fifty  minutes  after  the  agreement  to  fight 
iras  entered  into ;  there  is  scarcely  a  doabt  that  it  was  within  an  hoar, 
and  it  is  not  very  improbable  that  half  an  hoar  woald  cover  the 
whole  of  the  interval.  The  building  in  which  the  fight  took  place, 
and  that  in  which  it  was  to  take  place  by  appointment,  are  both 
npon  Marietta  street,  and  are  only  about  150  or  200  yards  apart 

Having,  in  the  light  of  the  evidence,  traced  the  accused  from  tho 
beginning  to  the  ending  of  the  criminal  enterprise,  let  us  follow 
tlic  deceased  in  the  same  way.  After  leaving  the  barbi^r-shop  he 
first  appeared  at  the  oflSce  of  Nelms,  and  endeavored  to  borrow  a 
pistol.  Thero  the  conversation  occurred  to  which  Nelms  testified, 
and  the  admission  of  which  in  evidence  is  complained  of  in  the 
7t)i  ground  of  the  motion  for  a  new  trial.  From  there  (Nelms 
soon  following)  he  went  down  stairs  into  the  treasurer's  office,  where 
he  met  with  Howard  and  Murphy,  and  where  Renfroe,  the  treas- 
urer, on  his  return  from  dinner,  found  him.  Hero  he  procured  a 
pistol,  and  here  he  I'eceived,  throngh  Sams,  the  message  which  the 
accused  sent  from  the  barber  shop,  and  made  his  reply  to  it  A 
coQversation  in  which  Howard,  Murphy  and  deceased  participated 
resulted  in  shaping  this  reply,  and  in  communicating  it  to  Sams 
for  oral  repetition  to  the  accused.  It  is  this  conversation  as  testified 
to  by  Murphy  that  is  objected  to  in  the  9th  ground  of  the  motion 
for  a  new  tri^L  From  the  treasurer's  office  he  went  across  Marietta 
street  to  Berron's,  on  Forsyth  street,  and  thero  met  and  conversed 
with  Qovernor  Colquitt.  Whilst  this  conversation  was  in  progress, 
the  accused  passed  up  Marietta  street  on  his  way  from  the  barber- 
shop to  the  capitol.  Separating  from  Governor  Colquitt,  the  de- 
ceased went  into  Berron's,  partook,  during  a  stay  of  two  or  thi*ee 
minutes,  of  a  slight  lunch,  and  then  returned  to  the  treasurer's 
office  and  sat  down.  A  brief  conversation  between  him  and  Ren- 
froe ensued,  and  this  is  the  matter  of  complaint  in  the  6th  ground 
of  the  motion  for  a  new  trial.  A  step  was  heard  approaching,  and 
Peter  McMichael,  who  was  in  the  room,  announced  that  it  was  Cox, 
and  deceased  ordered  McMichael  to  fasten  the  door.  These  re- 
marks one  maile  by  McMichael,  the  other  by  deceased,  and  the  ques- 
tion to  the  witness  which  drew  them  out  on  the  stand,  form  the 
sobject  of  the  5th  ground  of  the  motion  for  a  new  trial.  The 
'.u»ased  entered  through  the  door  before  McMichael  could  close  it, 
and  when  he  entered,  the  deceased  rose  from  his  chair,  and  the 
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final  conversation  between  them  began.  The  sliooting  followed  and 
hosfcilities  were  at  an  end.  The  space  of  time  extending  from  the 
arrival  of  deceased  at  the  office  of  Nelms  and  the  commission  of  the 
homicide,  was  aboat  twenty-three  minates.  His  stay  at  the  office 
of  Nelms  was  only  two  or  three  minutes,  and  from  the  time  he  left 
there  until  the  firing  began  was  about  twenty  minutes. 

The  difficulty  of  formulating  a  description  of  the  res  gesUs  which 
will  serve  for  all  cases  seems  insurmountable.  To  make  the  attempt 
is  something  like  trying  to  execute  a  portrait  which  shall  enable 
the  possessor  to  recognize  every  member  of  a  very  numerous  family. 
Eschewing  any  thing  so  impracticable^  and  letting  the  present  case 
sit  for  its  own  individual  likeness,  its  res  gestm  may  be  sketched  in 
general  language  as  follows:  (1)  Where  two  persons  consent  to 
fight  with  deadly  weapons,  and  by  agreement  separate  to  arm  them- 
selves, both  intending  to  return  presently  and  begin  the  combat, 
and  they  do  in  fact  arm  themselves  and  meet,  though  not  at  the 
place  appointed,  but  near  it,  in  the  same  city  and  on  the  same  street* 
and  only  a  little  later  than  the  time  contemplated,  and  actually 
fight  with  the  weapons  thus  prepared,  and  one  of  them  is  slain  by 
the  other,  the  res  gestce  of  the  transaction  comprehend  all  pertinent 
acts  and  declarations  of  the  parties  (either  or  both)  which  take 
place  in  the  interval  between  the  agreement  to  fight  and  the  con- 
summation of  the  homicide,  such  interval  being  very  brief.  (2) 
Acts  are  pertinent  as  a  part  of  the  ree  gestm  if  they  are  done  pcno 
ing  the  hostile  enterprise,  and  if  they  bear  upon  it,  are  performis 
whilst  it  is  in  continuous  progress  to  its  catastrophe,  and  are  of  a 
nature  to  promote  or  obstruct,  advance  or  retard  it,  or  to  evince 
essential  motive  or  purpose  in  reference  to  it;-  and  declarations  are 
pertinent  if  they  are  uttered  contemporaneously  with  pertinent  acts, 
and  serve  to  account  for,  qualify,  or  explain  them,  and  are  appar- 
ently natural  and  spontaneous.  See  the  works  on  Evidence,  and 
the  cases  they  cite.  Also  the  cases  cited  in  Hopkin's  Penal  Laws, 
§§  527,  528,  530.    Code,  §§  3771,  3773. 

[Omitting  other  points.] 

The  matter  embraced  in  the  6th  ground  of  the  motion  for  a  new 
trial  followed  immediately  upon  the  return  of  the  deceased  from 
Berron's  and  his  seating  himself  in  the  treasurer's  office,  and  was 
sneceeded  immediately  by  the  matter  set  forth  in  the  5th  ground. 
The  evidence  complained  of  in  these  two  grounds,  when  thrown 
together,  reads  thus :  "He  (Alston)  stated  to  me,  'this  is  an  awfal 
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thing  tohaTe  a  man  hounding  yon,  in  this  way.'  I  asked  him,  'did 
yon  not  meet  Cox  ?!  He  said,  'no  he  has  gone  up  stairs  hunting 
me'— and  then  it  was  that  Peter  made  the  remark  that  Cox  was 
coming  down  stairs.  Peter  said,  'Gol.  Alston,  Cox  is  coming  down 
the  steps  now ;'  and  Alston  said,  'go  and  fasten  that  door' — and 
Peter  went  to  do  so,  and  met  Cox  there,  and  Cox  passed  him  and 
came  into  the  room."  Let  it  be  borne  in  mind  that  it  was  from  this 
Tery  oflSce  that  the  deceased  had  sent  his  answer  to  the  message  of 
the  Hocused  received  through  Sams  ;  that  after  receiying  that  ans- 
wer the  accused  had  set  out  from  the  barber-shop  to  sock  him ;  that 
it  was  to  this  office  that  he  first  went  on  reaching  the  capitol ;  that 
the  deceased,  whilo  at  Berron's  in  conyersation  with  Goyemor  Col- 
qoitt,  had  seen  him  on  his  way  to  the  building,  and  that  at  the 
time  the  deceased  returned  from  Berron's,  he  was  in  fact  up  stairs 
in  the  building,  and  it  will  be  plain  that  neither  of  these  parties 
had  passed  wholly  out  of  the  res  gestm  of  their  pending  difficulty. 
Both  were  still  armed  with  the  prepared  weapons,  and  both  may 
have  desired  and  intended  to  use  them.  The  return  of  the  deceased 
to  the  treasurer's  office,  and  there  stopping  as  if  to  remain,  were 
acts  of  undoubted  pertinency,  and  the  state  of  mind  in  which 
they  were  performed  —  the  motive  and  purpose  which  attended 
them  —  are  of  the  utmost  importance.  If  he  went  there  to 
pat  himself  in  the  way  of  the  accused  and  bring  on  a  collision, 
and  if  the  accused  went  with  a  like  object,  it  was  essentially 
the  meeting  which  had  been  pre-concerted  in  the  barber* 
shop,  and  the  deceased  had  either  never  fully  abandoned  the  hos- 
tile scheme,  or  had  abandoned  it  but  temporarily  and  then  returned 
to  it  If  on  the  other  hand,  he  went  to  the  office  perplexed  and 
undecided  —  doubtful  for  the  time,  what  course  to  pursue,  and 
hoping,  without  seeming  to  retire,  to  have  opportunity  for  further 
reflection,  and  perhaps  to  take  counsel  of  a  friend  (for  he  had  lis- 
tened there  to  counsel  a  few  minutes  before),  his  return  was  well 
nigh  innocent,  and  not  inconsistent  with  the  change  of  mind  which 
he  had  professed,  and  which  he  afterward  asserted  in  answering 
the  first  question  which  the  accused  so  sharply  propounded  in  the 
fatal  interview.  His  exclamation  to  the  witness  Renfroe,  on  com- 
ing in  and  sitting  down,  *'  This  is  an  awful  thing  to  have  a  man 
hounding  you  in  this  way,"  indicates  mental  torture  of  r  bitterly 
regretful  kind,  and  if  he  really  felt  tho  agony  which  his  languao'o 
would  suggest,  he  was  deprecating  danger  rather  than  desire  to  ea- 
VouXXXVJI— 11 
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counler  iL  His  answer  to  the  qaestion, '*  Did  you  meet  Cox?" 
namely,  *'  No ;  he  has  gone  up  stairs  hunting  me,''  is  to  be  looked 
at  in  its  relation  both  to  the  exclamation  which  he  had  just  uttered 
and  to  the  order  which  he  afterward  gave  to  fasten  the  door.  In- 
Btantly,  upon  being  told  that  Cox  was  coming,  he  ordered  the  door 
which  was  between  them  to  be  fastened.  Taking  collectively  his 
three  utterances,  they  tend  strongly  to  show  the  state  of  mind  in 
which  be  was.  They  signify  that  he  believed  Cox  was  searching 
for  him  with  a  hostile  intent ;  and  that  belief,  most  probably,  in- 
duced the  order  to  fasten  the  door.  Under  the  circumstances,  the 
order  was  equivalent  to  an  attempt  by  the  deceased  himself  to  fasten 
the  door,  and  if  he  had  made  the  attempt,  can  there  be  a  doubt  that 
the  preceding  observations  would  have  cast  light  on  his  motive  for 
the  action  ?  In  the  same  way,  they  cast  light  on  his  motive  for 
giving  the  order.  The  entire  conversation  is  thus  within  the  at- 
mosphere of  the  res  gestcB.  Considering  that  the  deceased  had  re- 
turned to  the  treasurer's  office  knowing  that  the  accused  was  in  the 
building,  and  that  both  were  still  armed,  the  return  was  an  ambig- 
uous act,  with  rather  more  of  a  hostile  than  of  a  pacific  look.  His 
I'emaining  there  was  also  ambiguous ;  it  might  mean  war  or  it 
might  mean  peace.  What  he  said  and  did  in  the  brief  interval  be- 
tween his  return  and  the  entry  of  Cox,  tended  to  explain  his  pres- 
ence on  what  proved  to  be  the  scene  of  the  rencounter,  and  to  show 
wl)ether  he  was  there  for  action  or  inaction  —  whether  to  meet  bis 
adversary  or  to  avoid  him.  It  was  competent  evidence.  The  ques- 
tion by  which  some  of  it  was  drawn  out  was  not  in  the  best  form, 
but  the  court  gave  the  witness  to  understand  that  his  answer  was 
to  be  restricted  to  what  he  saw  and  heard,  and  it  was  restricted 
accordingly.  The  witness  simply  detailed  the  facts,  offering  no 
opinion  or  conclusion  of  his  own. 

9.  Returning  to  the  conversation  proved  by  Nelms  (7th  ground 
of  the  motion  for  a  new  trial),  the  true  ground  upon  which  the  ad- 
missibility of  the  otherwise  doubtful  matters  of  that  conversation 
stands,  is  that  they  constituted  a  part  of  the  same  conversation 
into  which  the  witness  entered  on  his  direct  examination  by  the 
accused,  and  were  drawn  out  on  cross-examination.  Upon  the  di- 
rect examination  the  witness  testified:  "It  was  probably  thrre 
o'clock  in  the  day  that  Col.  Alston  came  in  and  asked  roe  for  a  pistol, 
and  I  said  mine  was  at  home  shQt  out,  and  I  asked  him  what  lie 
wanted  with  it,  and  he  said  he  had   liked  to  have  had  a  difficulty, 
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and  1 8aid»  come  in  and  tell  me  about  it,  and  he  came  in  and  sat 
down.  I  asked  him  who  it  was  with,  and  he  said  it  was  with  Ed. 
CoXy  and  told  me^fibout  if  In  the  cross-examination,  the  witness 
wag  directed  to  state  all  the  conyersation  and  he  proceeded  through 
it  from  where  he  had  left  oif.  Not  to  look  further  for  authority, 
this  was  clearly  proper  under  several  decisions  of  this  court.  Bolf$ 
V.  Rolfe,  10  6a,  145  (text  of  opinion) ;  Braion  v.  Upton,  13  id. 
605;  Long  v.  State,  23  id.  40;  Tilman  y.  Stringer,  26  id.  172. 
[Omitting  other  matter.] 

Judgment  affirmed. 

Jackson,  J.,  concurred;  WARmBB,  0.  J.,  dissented. 

Non  BT  m  BiPOBTBB.  —  The  doctrine  of  thitt  case  is  at  least  doubtful.  Wabmbr,  O.  J., 
itlwiiiilm;  said:  ^The  illegal  part  of  Benfroe's  testimony  was  in  proTlnir  by  Alston's 
mere  declaration,  *  that  the  defendant  had  gone  np-stalrs  hunting  him.*  The  defendant 
had  a  perfect  right  to  go  up-stairs  in  the  capitol  building,  and  there  is  not  a  particle  of 
evidence  In  the  record,  either  by  word  or  act  on  the  part  of  the  defendant  himself,  going 
to  diow  that  he  had  gone  upHBtairs  hunting  Alston,  and  surely  he  ought  to  be  Judged  byt 
and  held  roponsible  for,  his  own  acts  and  declarations,  and  not  by  the  acts  and  declara- 
tloos  of  other  people  made  behind  his  back,  the  more  especially  as  in  this  case  Alston  was 
not  in  the  capitol  building  when  the  defendant  entered  it,  but  was  standing  at  Berron's  in 
fullTifvof  I  he  defendant  as  he  passed  along  the  street,  going  into  the  capitol  building 
whera  it  was  said  he  was  hunting  him.  Is  the  law  so  unreasonable  as  to  make  one  man 
raapoQsibie  for  what  another  man  may  say  he  is  doing,  or  going  to  do,  behind  his  back, 
vhen  he  has  no  opportunity  to  deny  or  contradict  the  statement  ?  Such  has  not  heretofore 
bno  my  understanding  of  it.  The  hunting  of  the  deceased  by  the  defendant  was  a  most 
dama^;ing  fkct  against  him  on  his  trial,  and  how  was  that  damaging  fact  proved  f  It  was 
prured  Iqr  the  mere  declaration  of  the  deceased  to  Benfroe  behind  his  back,  when  he  had 
no  opportunity  to  deny  or  contradict  it ;  and  the  same  remarks  are  applicable  to  the 
declaratioiis  made  1^  the  deceased  to  Helms  in  regard  to  the  acts  and  sayings  of  the 
Uefendant  at  the  barber-shop.  But  it  is  said  this  erideooe  was  admissible  as  re«  oenfcB. 
What  is  Tf  gettCB  as  defined  by  the  law  of  this  State  ?  *  Declarations  accompanying  an 
act,  or  so  nearly  connected  therewith  in  time  as  to  be  free  from  all  suspicion  of  derice  o^ 
sfteithougfat,  are  admissible  in  evidence  as  part  of  the  res  tfesUs,*  Code,  $  8378.  Thd 
dpclarations  of  Alston  when  he  applied  to  Nelms  for  his  pistol  would  be  admissible  in  his 
favor  in  explanation  of  that  act,  and  perhaps  his  declarations  to  Benfroe  might  be  ad- 
miHible  in  his  f aror  in  explanation  of  his  own  acts  and  conduct  at  the  time  as  part  of  the 
nt  goto,  but  how  Cox,  the  defendant,  can  be  made  responsible  by  Alston's  declarations 
made  to  Benfkioe  and  Nelms  behind  his  back,  and  used  in  evidence  to  injoiiously  affect 
the  defendant  as  part  of  the  res  oettm  accompanying  any  act  of  his,  or  connected  there- 
with when  the  declarations  were  made,  is  more  than  I  can  understand.  In  my  judgment 
it  WM  a  total  misapplication  of  the  doctrine  of  re9  QettcB  to  admit  the  evidence  complained 
of  in  the  6th  and  7th  grounds  of  the  motion  as  against  the  defendant.*' 

In  the  celebrated  Hayden  case,  tried  about  two  years  ago,  the  prisoner  was  indicted  in 
Connecticut  for  the  murder  of  Mary  Stannard.  The  supposed  motive  for  the  murder  was 
the  alleged  pregnan<7  of  the  deceased  by  the  prisoner,  a  married  man.  The  victim  was 
foand  dead  In  a  certain  pieoe  of  woods.  On  the  hearing  evidence  was  admitted  of  the 
<fedaretions  of  the  deceased ,  on  the  day  of  the  murder,  that  she  was  pregnant  by  Hayden, 
that  9he  had  seen  bim  that  day,  that  he  had  promised  to  get  her  some  medicine,  and  that 
•be  was  goin^  to  the  woods  to  meet  him  a^d  receive  ft,  Thli  case  never  received  the 
examination  of  an  appellate  court. 
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The  following  are  the  leading  oaaes  involving  the  doctrine  of  the  principal  case: 

In  Beg,  ▼.  ikiioanfs,  18  Cox's  o.  C.  fOO,  on  the  trial  of  a  prisoner  for  the  murder  of  his 
wile,  a  neighbor  swore  that  a  week  before  the  alleged  crime  was  committed,  the  deceased 
▼islted  her  house,  bringing  an  axe  and  earring-knife,  and  gave  them  to  her  to  take  caie 
of.  It  was  held  that  evidence  of  what  the  deceased  then  said  to  the  witness  was  admlsBi- 
ble,  and  this  was  to  the  effect  that  her  husband  always  threatened  her  with  them,  and  sha 
felt  safer  when  they  were  out  of  the  way. 

In  Reg,  v.  BuckUyj  18  Cox*s  C.  C.  £83,  an  indictment  for  murder  of  a  poUceman,  Um 
deceased,  in  the  course  of  his  duty,  in  the  absence  of  the  accused  and  shortly  before  the 
attack  that  caused  his  death,  made  a  verbal  report  to  his  superior  officer  as  to  where  lie 
was  going  and  what  he  was  going  to  do  when  wounded  Held,  admissible.  Ko  reasoo 
was  assigned.  The  statement  was  that  he  was  going  to  watch  the  prisoner.  It  should  be 
remarked  that  it  was  an  official  report  made  in  the  course  of  official  duty. 

In  Reg  v.  WaUiwright,  13  Cox*s  C.  C.  Ill,  a  murder  case.  Lord  Chief  Justice  CocxBmoi 
refused  to  admit  evidence  of  a  declaration  of  the  deceased,  on  the  dsy  she  was  last  seen 
alive,  as  to  where  she  was  going.  lie  said  :  * '  It  was  only  a  statement  of  intention  which 
might  or  might  not  have  been  carried  out.  She  would  have  gone  away  under  any  drrum* 
stances.  Ton  may  get  the  fact  that  on  leaving  she  made  a  statement,  but  you  most  not 
go  beyond  it "  A.  similar  ruling  was  made  by  Lord  Chief  Justice  Bovnx.,  in  Reg,  v.  Pioofc, 
14  Eng.  (Moak),  GSS,  note. 

In  Kirby  v.  State,  7  Terg.  2S0,  an  indictment  for  murder,  evidence  was  admitted  of  the 
declaration  of  the  deceased,  on  the  evening  before  he  was  missed,  that  he  was  going  to 
the  Pine  mountain,  to  hunt  a  saltpetre  cave.  The  court  said :  '*  It  is  part  of  the  trsoaac- 
tion ;  explains  the  reasons  why  Ehrod  was  in  the  Pine  mountain,  and  oonstltutes  a  fact  in 
the  case. "  "  This  declaration,  made,  as  it  may  be  said,  while  on  his  way,  and  exptaining 
the  reason  of  his  going,  constitutes  an  important  fact  to  elucidate  the  question  of  bis 
death.'*  But  a  declaration,  "  shortly  before  his  death, "  that  he  had  been  to  the  moon- 
tain,  and  was  going  out  shortly  again,  was  held  inadmissible.  There  was  nothing  in  the 
evidence  admitted  tending  to  charge  the  prisoner  with  the  murder,  by  the  mere  ststement 
of  the  deceased .    This  does  not  come  up  to  the  Hayden  case. 

In  the  same  case  on  the  subsequent  trial  (9  Terg.  88$,  evidence  was  admitted  of  the 
statement  of  the  deceased,  not  only  that  he  was  going  to  the  Ptne  mountain,  but  also  that 
the  prisoner  was  to  accompany  him,  and  show  him  a  saltpetre  cave.  For  this  error  a  new 
trial  was  granted.  The  court  said :  "  Now  how  does  this  statement  ounstitnte  any  part 
of  the  thing  doing  t  Whether  Kirby  was  to  accompany  him  or  not,  oonld  not  alfeet  Idi 
intentions  in  going  to  the  mountain,  nor  could  his  statement  of  that  fSct  tend  to  explain 
bis  purpose  in  going  there.  His  declaration  of  his  own  purpose  is  evidence,  becsuae  It 
explains  his  intentions,  and  his  intentions  constitute  part  of  the  thing  he  was  doing.  Be 
was  travelling,  and  as  he  was  going  he  had  certain  intentions,  and  as  these  intentiooi 
could  only  be  known  by  his  declaration  of  them,  such  declaration  is  evidence.  But  it  ia 
impossible  that  Kirby's  going  with  him  could  constitute  any  part  of  the  thing  which  he 
was  doing,  which  was  his  own  Journey.  '* 

StaJte  V.  Hnward^  38  Vt.  880,  was  an  indictment  for  procuring  miscarriage  on  Olive  Ashe, 
producing  death.  Olivia,  the  twin  sister  of  the  deceased,  who  went  with  her  to  the 
defendant  at  the  time  in  question,  was  permitted  to  testify  that  she  supposed  Olive  to  be 
pregnant,  and  that  Olive  "left  Sutton  to  get  on  abortion  procured,  as  was  understood 
between  us  at  the  time  we  left.**  On  setting  out,  as  she  testified,  they  had  not  determined 
where  to  go,  but  afterward  went  to  the  defendant's,  and  Olivia  was  there  cognizant  of  the 
entire  operation.  The  court  said :  **  The  mere  act  of  going  was  equivocal ;  it  ml^t  have 
been  for  professional  advice  and  assistance.  The  declarations  were  of  the  some  force  ss 
the  act  of  going,  and  were  admissible  as  part  of  the  act.**  It  will  be  seen  that  this  falls 
short  of  the  Hayden  case.  There  was  nothing  In  the  declaration  of  the  deceased  tending 
to  show  that  the  prisoner  had  determined  to  commit  a  crime,  or  to  fasten  a  crime  on  him 
by  her  preliminary  statement. 

In  Hunter  v.  State.  40  N.  J.  496,  696,  a  man,  afterward  murdered,  made  statements  to  hia 
son.  and  wrote  a  note  to  his  wife,  a  few  hours  before  leaving  home  on  the  nlfl^t  of  the 
murder,  to  the  effect  that  he  was  going  to  the  dty  of  C.  on  business,  and  that  the  prisons! 
was  going  with  him.    J7«ld,  such  statements,  both  oral  and  written,  were  admiSBible  as  e» 
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plaiiationii  mmj  prepMatioM of  the  act  of  going  from  home*  The oourt said:  "Now I  think 
I  nu^  safely  aajr  that  there  are  few  problems  involTed  in  the  law  of  eridenoe  more  unsolTed 
thau  what  things  are  to  be  embraced  in  those  occurrences  that  are  designated  in  the  la« 
as  the  r»  gatm.  The  adjodioations  on  the  subject,  more  especially  those  In  this  cointry, 
are  perpkodngly  Tariant  and  discordant  I  can  readily  find  Judicial  rulings  by  force  of 
which  this  testimony  would  be  excluded;  but  I  can  as  readily  find  other  rulings  of  equal 
weight  that  would  sanction  its  admission.  This  result  ha"  grown  out  of  the  difficulty  of 
applying,  with  any  thing  like  precision,  general  rules  to  a  class  of  cases  of  infinite  Tarlety . 
In  Che  well-eonaidered  case  of  lAind  ▼.  Inhabitant*  of  Tifngtintrght  9  Gush.  42,  it  is  said: 
*  Hie  r0s  nette  are  different  in  different  cases ;  and  it  is  perhaps  not  possible  to  frame  any 
deOnttlon  idilch  would  embrace  all  the  various  cases  which  may  arise  in  practice.  It  is 
fortfae  Judicial  mind  to  determine,  upon  such  principles  and  tests  as  are  established  bythe 
law  of  evidence,  what  facts  and  drcnmstances  in  particular  cases  come  within  the  import 
of  the  tsnns.*  In  the  present  instance  the  test  thus  indicated  will  be  found,  I  think,  in  the 
rale  that  sacfa  declarations  as  these  are  admissible,  because  they  are  so  connected  with  an 
act.  Itself  admissible  as  a  part  of  the  res  gesfie,  as  to  have  become  incorporated  with  It. 
The  derlaration  and  the  act  must  make  up  one  transaction.  The  theory  Justifying  this 
eoiuse  H,  that  when  such  declarations  are  thus  coupled  with  a  provable  act,  they  reoelTe 
oaaflimstion  from  it;  but  if  they  stand  alone,  without  such  support,  they  depend  altogether 
for  their  credence  on  the  Teracity  of  the  utterer,  and  thus  conditioned  they  are  pure  hear- 
■sy,  and  Inadmissible.  Alluding  to  the  rule  that  excludes  hearsay,  Mr.  Starkie,  vol.  1,  p. 
tBi,  nys:  *  The  principle  does  not  extend  to  the  exclusion  of  any  of  what  may  be  termed 
rssl  or  natural  facts  and  circumstances  in  any  way  connected  with  the  transaction,  and 
fhm  which  any  Inference  as  to  the  truth  of  the  disputed  fact  can  reasonably  be  made.' 
Tbe  present  point  of  inquiry  therefore  is  whether  these  declarations  of  Mr.  Armstrong  to 
Us  son,  and  his  similar  declaration  contained  in  the  note  to  bis  wife,  can  reasonably  be 
•aid  to  be  component  parts,  or  the  natural  incidents  of  the  act  of  the  deceased  in  going 
Co  Csmden,  which  act  was  inoontestably  a  part  of  the  res  gcatoB.  After  mature  reflection 
sad  a  careful  examination  of  Uie  authorities,  my  conclusion  is  that  these  communications 
of  the  deceased  should  be  regarded  as  constituents  of  that  transaction,  for  I  think  they 
were  preparations  for  It,  and  thus  were  naturally  connected  with  it.  In  the  ordinary  course 
of  things  it  was  the  usual  information  that  a  man  about  leaving  home  would  communicate 
for  the  convenience  of  his  family,  the  information  of  his  friends  or  the  regulation  of  his 
bnefnesB.  At  the  time  It  was  given  such  declaration  could,  in  the  nature  of  things,  mean 
bann  to  no  one ;  he  who  uttered  them  was  bent  on  no  expedition  of  mischief  or  wrong,  and 
the  attitude  of  affairs  at  the  time  entirely  explodes  the  idea  that  such  utterances  were 
intended  to  serve  any  purpose  but  that  for  which  they  were  obviously  designed.  If  it  be 
laid  that  such  notice  of  an  intention  of  leaving  home  could  have  been  given  without  intro- 
ducing in  it  the  name  of  Mr.  Hunter,  the  obvious  answer  to  the  suggestion  I  think  Is,  thai 
a  reference  to  the  companion  who  is  to  accompany  the  person  leaving  Is  as  natural  a 
part  of  the  transaction  as  is  any  other  incident  or  quality  of  It.  If  it  is  legitimate  to  show 
by  a  man's  own  declarations  that  he  left  his  home  to  be  gone  a  week,  or  for  a  certain  dea- 
tinstton,  which  seems  incontestable,  why  may  It  not  be  proved  in  the  same  way  thai  a 
designated  person  was  to  bear  him  company?  At  the  Ume  the  words  were  uttered  or 
written  they  imported  no  wrong-doing  to  any  one,  and  the  reference  to  the  companion 
who  was  to  go  with  him  was  nothing  more,  as  matters  then  stood,  than  an  indication  of  an 
sdditionai  circumstance  of  his  going.  If  it  was  hi  the  ordinary  train  of  events  for  this  man 
to  leave  word,  or  to  state  where  he  was  going,  it  seems  to  me  it  was  equally  so  for  him  to 
isy  with  whom  he  was  going.  I  think  Mr.  Wharton  has  well  described  that  assemblage  of 
acta  and  their  incidents  that  make  up  the  res  gegtm.  He  thus  writes:  *  The  res  ge«lx»  may 
therefore  be  defined  as  those  circumstances  which  are  the  undesigned  incidents  of  a  par- 
tieolar  litigated  act,  which  are  admissible  when  illustrative  of  such  act.  These  Inctdenta 
nay  be  separated  from  the  act  by  a  lapse  of  time  more  or  less  appreciable.  They  may 
eouist  of  speeches  of  any  one  concerned,  whether  participant  or  bystander;  they  may 
comprise  thin^^  left  undone  as  well  as  things  done.  Their  sole  distinguishing  feature  is 
that  th^y  should  be  the  necessary  incidents  of  the  litigated  act ;  necessary  in  this  sense, 
that  they  sre  part  of  the  immediate  preparatiomi  for,  or  emanations  of  such  act,  and  are 
sot  produced  by  the  calculated  policy  of  the  actors.*   This  definition  obviously  embraces 
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the  declarations  now  challenged,  for  they  were  immediata  preparations  for  the  act  in 
question,  and  were  certainly  not  produced  by  the  calculated  policy  of  the  astor  who  gave 
utterance  to  them.  I  am  unable  to  see  that  the  reference  made  to  Mr.  Hunter  by  the 
deceased  was  not  as  closely  combined  with  the  probable  act  of  his  going  to  Camden  as 
were  the  inquiries  made  by  Parkman  as  he  passed  throui^  the  streets  of  Cambridge,  for  the 
house  of  Dr.  Webster,  and  those  inquiries  were  admitted  as  evidence  by  Chief  Joetioe 
Shaw.  Report  of  Webtter^s  case.  It  is  true  that  in  that  instance  the  inquiries  happened 
to  be  precii;e]y  contemporaneous  with  the  act  being  done;  but  all  the  au&orltles  admit 
that  it  would  be  absurd  to  require  exact  ooinddenoe  in  point  of  time  between  the  doing  of 
the  act  and  saying  of  the  words  explanatory  of  it.  Thus,  in  the  case  already  cited  from  9 
Cushing,  it  is  said:  '  So  declarations,  to  be  admissible,  must  be  contemporaneous  witii  thF 
main  fact  or  transaction;  but  It  is  impracticable  to  fix  by  any  general  rule  any  exact  in- 
stant of  time,  so  as  to  preclude  debate  or  conflict  of  opinion  in  regard  to  this  particulSr 
point.  Lord  Ddtiian  is  quite  strong  in  his  expressions  on  this  subject,  for  In  South  y. 
Great  WutemR,  B.  Co.,  1  Q.  B.  60.  he  uses  this  language:  *  Hie  principle  of  ndmimiftn  Is, 
that  the  dedaratioiis  are  pars  ret  gestcs,  and  therefore  It  has  been  contended  that  they 
must  be  contemporaneous  with  it;  but  this  has  been  decided  not  to  be  necessary  on  good 
grounds,  for  the  nature  and  strength  of  the  connection  with  the  act  are  the  material  thingi 
to  be  looked  to,  and  although  concurrmoe  of  time  cannot  but  be  always  material  evidenoe 
to  show  the  connection ,  yet  it  Is  by  no  means  essentiaL*  In  the  case  now  under  oonsidenk 
tion  these  dedarations  are  so  naturally,  and  therefore  stron^y,  associated  with  the  act  in 
contemplation,  that  in  my  estimation  the  most  exact  contemporaneousness  of  the  two 
things  would  giro  no  additional  force  to  the  connection  between  them.  There  is  nothing 
in  the  case  to  countenance  the  notion  that  any  change  of  purpose  occurred  between  the 
time  of  the  expression  of  such  purpose  and  the  execution  of  it,  so  as  there  is  no  extraneous 
interference,  the  disclosure  of  the  Intention  and  its  performance  may  be  said  to  be,  within 
the  meaning  of  the  authorities,  one  entire  transaction.  It  is  principally  from  the  forego- 
ing considerations  that  I  find  myself  constrained  to  think  that  the  declarations  under  dis- 
cussion, even  if  they  stood  in  the  case  unsupported  or  unaffected  by  other  cfrcmnstances, 
were  admissible,  on  general  principles,  on  the  single  ground  that  they  ware  natural  and 
inartificial  concomitants  of  a  probable  act,  which  Itself  was  a  part  of  the  ret  pestca.  In 
such  a  status  of  the  evidence  I  should  think  that  the  exception  to  the  principle  that  rules 
out  hearsay  had  been  carried  to  its  extreme  limit,  but  without  transcending  such  limit.** 

In  this  case,  it  must  be  observed,  there  was  nothing  in  the  declarations  golBg  to  chaige 
the  prisoner  with  any  criminal  intent  or  motive. 

In  DougkiM  v.  CJiaptn^  26  Conn.  76.  the  plaintiff's  intestate  had  contracted  to  go  to  Csll- 
fomla  and  take  charge  of  defendant*s  steamboat.  In  an  action  on  the  contract,  it  was 
held  that  his  statement  on  leaving  San  Frandsco,  that  he  was  going  up  the  river  to  Sacra- 
mento to  go  on  board  the  boat,  was  admissible,  as  part  of  tho  res  ffestcs,  in  proof  that  he 
so  went.    The  court  simply  said,  **  it  was  manifestly  a  part  of  the  res  gesUm.*^ 

In  Stale  v.  Dulcu,  Phillips,  211,  the  deceased  was  met  a  few  miles  from  the  place  where 
she  was  murdered,  going  on  horseback  in  that  direction.  It  was  held  that  her  declaratSons 
then  and  there  that  she  was  going  to  that  place  to  meet  the  prisoner  were  Inadmissible  In 
evidence.  The  court  said  these  declarations  may  have  been  true  or  may  have  been  false, 
but  were  not  verified  by  the  tests  which  the  law  of  evidence  requires,  namely,  the  sanction 
of  an  oath,  and  an  opportunity  for  cross-examination. 

In  People  v.  WiUiarM,  8  Abb.  Ct .  App.  I>ec.  506,  on  an  indictment  for  poisoning,  it  was  held 
that  evidence  that  the  deceased,  on  going  out  of  the  house  Just  before  she  was  poisoned,  said 
she  was  golngto  meet  tiie  prisoner,  was  not  admissible  as  tending  to  prove  their  meeting,  even 
In  connection  with  her  illness  on  her  return,  and  her  attributing  it  to  what  he  had  given  her 
to  drink.  The  court,  Denio,  J.,  said :  *'  To  render  the  declaration  competent,  the  act  with 
which  It  Is  connected  should  be  pertinent  to  the  Issue :  for  where  the  act  Is  in  its  ova 
nature  Irrelevant,  and  when  the  declaration  Is  per  se  Incompetent,  the  union  of  tbe 
two  will  not  render  the  declaration  admissible.  The  material  fact  here  was  that  the 
prisoner  and  the  deceased  were  together  on  Saturday  night.  Even  this  was  not  a  principal 
fact,  but  only  a  drcumstance  to  show  that  the  prisoner  had  an  opportunity  to  commit  the 
offense.  That  the  deceased  left  the  house  In  Duane  street  at  a  particular  time  was  of  no 
materiality  unless  it  was  also  shown  that  during  her  absence  she  met  the  defendant.  Tba 
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act  italf  was  indifferent  to  the  issue,  whatever  the  intention  with  which  it  was  done.  If 
IIm  deccaacd  met  the  jkriaoner,  and  thus  afforded  an  opportunity  of  oommitting  the  offense, 
ii  is  hnmafierial  whether  ahe  expected  or  intended  to  meet  him  or  not ;  and  so  of  course 
tf  she  failed  to  meet  him,  he  could  not  properly  he  prejudiced  hy  the  circumstance  that 
she  went  out  with  a  desi^  to  go  to  him.  The  evidence  was  not  offered  to  qualify  an  act 
oonaected  with  the  is^ue,  hut  to  Induce  the  Jury  to  infer  another  act  not  otiierwise  shown 
to  exist,  tftiat  of  his  being  In  company  with  the  deceased.  Suppose  a  declaration  had  been 
made  by  the  deceased,  on  the  previous  day,  of  an  intention  to  go  to  her  husband  on  thai 
partknilar  evening ;  such  declaration,  being  unaccompanied  by  any  act,  would  rest  wholly 
in  assertion,  and  would  be  clearly  without  the  rule  referred  to ;  yet  the  proof  would  be 
fseutially  of  the  same  character,  and  subject  to  no  greater  objections  than  the  evidence 
we  an  considering.  I  am  of  opinion  therefore  that  the  case  was  not  within  the  rule 
admitting  a  declaration  accompanying  an  act,  on  the  ground  of  its  being  a  part  of  the 
ret  goia.**    **  A  majority  of  the  Judges  concurred." 

In  CarrnU  v.  State^  3  Humph.  315,  the  declarations  of  the  deceased  wliile  on  a  Journey 
with  the  prisoner,  and  in  State  v.  Vincent,  24  Iowa,  570,  his  declarations  as  to  the  object 
of  a  contemplated  Journey  which  he  afterward  took,  were  received  in  evidence.  In 
neither  case  was  there  any  thing  in  the  declarations  tending  to  fasten  any  criminal  intent 
on  the  prisoner. 

In  C^ek  V.  S(af e,  85  Ind.  4fiS,  a  witness  was  allowed  to  testify  to  the  following  declarnr 
tion  by  the  deceased  concerning  the  prisoner  Just  before  his  death :  '  *  Doc,  I  am  glad  yon 
have  come  :  there  are  two  rufflans  going  up  the  road,  and  they  have  threatened  to  take 
my  life;  they  have  gone  to  my  house,  and  I  want  you  to  go  back  with  me.**  The  court 
mid :  *  *  Was  It  res  ge^ce  7  We  think  not.  Bouvier  says :  *  When  it  is  neoeasaiy,  in  the 
eoorse  of  a  cause,  to  inquire  into  the  nature  of  a  particular  act,  or  the  intention  of  the 
poson  who  did  the  act,  proof  of  what  the  person  said  at  the  time  of  doing  it  is  admissible 
eridenoe  as  a  part  of  the  res  geHtcs,  for  the  purpose  of  showing  its  true  diaracter.*  We 
think  the  books  may  be  searched  without  success,  to  find  a  case  where  the  statements  of  a 
murdered  man,  made  before  he  came  in  sight  or  hearing  of  his  slayer,  can  be  given  in 
evidence  against  the  accused  on  his  trial."  Of  this  case  Mr.  Bishop  says  03  Grim.  Proc. 
in^  n.  2) :  " This  may  be  putting  it  strong ;  but  in  substance  the  statement  is  doubtiess 
correct  as  applied  to  such  a  case." 

The  case  of  State  v.  Diekinttou,  41  Wis.  890,  is  very  much  like  the  Hayden  case  fafi  its 
drcumstancee,  bnt  the  deciKion  steers  a  middle  course.  This  was  a  criminal  action  for 
procuring  the  death  of  a  pregnant  woman  by  abortion.  It  was  claimed  that  the  death 
oocarred  on  Saturday.  The  witness,  Mary  Erickson,  was  permitted  to  testify  as  to  CK>n- 
venations  had  l^  hcur  with  the  deceased  on  the  previous  Wednesday  and  Friday,  in  which 
the  deceased  stated  that  she  understood  or  had  found  out  that  she  was  in  a  family  way  ; 
that  she  had  been  to  see  the  defendant  about  it ;  had  been  or  was  going  to  defendant  to 
get  medicine  and  ^jrringe ;  that  she  had  made  an  arrangement  or  bargain  with  defendant 
to  have  an  operation  performed  upon  her ;  was  to  give  $25,  and  was  to  return  to  defend- 
ant's on  Saturday  afternoon  for  the  purpose  of  having  instruments  used  to  get  rid  of  the 
child.  The  prosecution  offered  this  evidence  to  show  that  the  deceased  had  at  that  time 
the  intention  of  having  an  abortion  produced.  In  his  charge  the  judge  so  restricted  the 
effect  of  the  testimony,  and  directed  the  Jury  that  all  the  declarations  of  the  deceased 
made  before  she  was  informed  she  could  not  live,  in  which  the  defendant's  name  was  con- 
necced,  eoold  only  be  considered  as  evidence  tending  to  show  that  at  that  time  the  deceased 
had  formed  the  purpose  to  go  to  the  defendant  to  have  an  abortion  produced  upon  her,  but 
ivas  not  evidence  that  the  defendant  actually  produced  the  abortion  or  had  engaged  to  d^ 
It.  Hie  court  <A  review  said:  "  The  first  inquiry  is  whether  the  declarations  of  deceased 
to  Mary  Erickson  were  admissible  for  the  purpose  of  showing  her  intention,  and  as  their 
■cope  and  effect  were  restricted  by  the  court,  we  are  of  opinion  that  they  were.  They  con. 
mtuted  a  part  of  the  res  qchUe^  were  contemporaneous  with  the  main  fact  under  consider- 
ation, and  were  so  connected  with  it  as  to  illustrate  its  ciiaracter.  1  QreenL  Ev.  106.  It 
vas  certainly  competent  to  prove  that  the  deceased  went  to  the  howie  of  the  defendant  at 
the  time  it  ^-as  charged  in  the  information  the  abortion  was  produced.  Upon  the  authori* 
ties,  her  intent  or  porpose  In  going  there  ml^ht  be  shown  by  her  declarations  then  made 
or  previously  made,  because  such  declarations  became  a  ]>art  of  the  res  gedcB.    For  it  is 
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evident  the  declarations  were  oonnected  with  the  act  of  her  going  to  the  defendant,  whb 
expressiTe  of  the  character,  motlTe  or  object  of  her  conduct^  and  they  are  to  be  reguded 
*  as  verbal  acts  indicating  a  present  purpose  or  intention,  and  theref  ors  are  admitted  is 
proof  like  any  other  material  facts.*  1  QreenL  £▼  ,  supra;  Inmrance  Co.  t.  Araiiey,8 
Wall.  897;  Eno8  v.  7\ittle,  8  Conn.  27;  InhaldtanU  of  Corinth  r.  InhabitanU  of  Ldicolii. 
84  Me.  810;  Lwid  ▼.  IriliabUantB  of  Tyngtiborough^  9  Cush.  86;  Nutting  ▼.  Page,  4  On^* 
581 ;  State  t.  Hinoard,  88  Yt.  880;  Moore  t.  Meacham,  10  N.  Y.  907 ;  Peopte  t.  i>aoic  86  Id. 
96.  It  is  obTious  that  the  mere  act  of  the  deceased  going  to  defendant's  house  was  eqsiio- 
cal;  it  might  be  innocent  or  not;  it  might  warrant  the  inference  that  she  went  for  proper 
treatment  of  some  ailment ;  the  declarations  would  render  her  motive  clear  and  inteUiglble. 
They  therefore  seem  to  us  as  falling  under  the  denomination  of  the  res  gettce,  and  weie 
adniissible  as  original  evidence  as  distinguished  from  hearsay. 

**  In  State  t.  Howard,  supra,  the  declarations  of  the  deceased,  Olive  Ashe,  as  to  the  pur- 
pose of  the  Journey  in  going  to  the  defendant's,  were  held  by  the  court  to  be  admisriUe  ss 
part  of  the  re«  gestcB,  Upon  ttiis  question  Rbdvibld,  C.  J.,  observes  that  *  the  mere  act  of 
going  was  equivocal;  it  might  have  been  for  professional  advice  and  assistanoe.  The 
declarations  were  of  the  same  force  as  the  act  of  going,  and  were  admissible  as  part  of  the 
act.*  In  People  v.  Davis,  when  the  decesaed  came  home,  in  answer  to  inquiries  from  her 
step-mother  she  made  statements  telling  what  had  been  done  to  her  by  Dr.  Crandan  st  bis 
office,  and  how  he  did  it,  exhibiting  certain  medicine  which  she  said  the  doctor  gave  her, 
and  stated  what  he  told  her  as  to  taking  it  when  her  pains  came  on.  The  court  held  these 
declarations  incompetent  because  they  were  merely  narratives  of  past  oocuirenoes,  did  not 
become  a  part  of  the  thing  done  at  the  doctor's  office,  and  were  therefore  no  part  of  the 
res  gest€B.  But  the  court  say :  '  Had  it  been  shown  tliat  the  medicine  was  to  be  taken  to 
aid  in  producing  the  miscarriage,  what  was  said  in  respect  to  it  would  have  been  admisii- 
ble  '  P.  108.  The  conclusion  which  we  have  reached  in  view  of  all  the  cases  upon  the 
subject  is,  that  the  declarations  of  the  deceased  made  to  the  witness  Mary  Brickson  were 
so  connected  with  her  act  of  going  to  the  defendant's  as  to  constitute  a  part  of  that  act, 
and  were  admissible  as  explanatory  of  that  act.  See  Regina  v.  Edwards,  19  Cox's  Cr. 
Law  Gas.  980." 

Remarking  on  these  cases  the  Albany  Law  Journal  says :  *^  This  case  seems  to  us,  Uke 
most  compromises,  exceedingly  weak.  In  saying  *  such  declarations  become  a  part  of  tba 
res  gettaSt*  the  court  beg  the  whole  question.  In  deciding  that  the  declaration  of  the  inteot 
to  go  to  the  defendant's  to  have  him  commit  the  crime  was  admissible  to  show  the  purp^ss 
of  the  deceased,  but  not  to  show  that  the  defendant  carried  it  out,  the  court  <dearly  admk 
ted  iirelevant  evidence,  for  that  intent  of  the  deceased  was  quite  outside  the  issue.  Tbe 
issue  was  whether  the  prisoner  oonunitted  the  crime.  If  he  did  the  intent  of  the  deceased 
was  immaterial;  if  he  did  not  it  was  equally  immabterial.  In  any  light  the  evidence  could 
only  tend  to  convict  the  prisoner  by  the  declaration  of  a  purpose  on  his  part  which  maj 
never  have  been  carried  out.  The  cases  cited  are  very  inconclusive.  The  dtadon  firom 
Is  ew  York  is  a  mere  dictum,  and  not  one  of  the  powerful  authorities  which  we  have  dted 
to  the  contrary  was  produced . " 

*'  It  need  not  be  conceded  that  if  the  former  case  is  law  it  goes  far  to  sustain  the  mUnff 
in  the  Hayden  case,  for  it  simply  admitted  past  threats,  while  in  the  latter  case  evidcnoa 
was  admitted  of  what  had  not  happened  and  might  not  happen.  The  Hayden  case,  too, 
is  Inconsistent  with  the  Wainwright  and  Pooh  cases  in  England.  The  Dula,  TnHioim, 
Kifby  and  Cheek  cases  seem  to  us  to  lay  down  the  proper  doctrine.  It  wHI  be  noticed  that 
all  the  contrary  cases  which  we  have  cited  are  distinguishable  from  the  Hayden  esse  is  that 
the  declarations  received  did  not  In  any  instance  convey  an  intimation  of  criminal  intent 
or  motive  on  the  part  of  the  prisoner.  We  regard  the  Hayden  ruling  as  unsound  sod 
dangerous,  and  cannot  see  that  it  is  supported  by  any  authority  in  this  country,  fnitber 
than  to  the  extent  of  the  intended  meeting  with  the  prisoner,  and  even  as  to  that  extent  it 
is  strongly  opposed  to  the  Duia^  Williams,  Kirby  and  Cheek  cases.  On  principle,  the  ad- 
mission of  antecedent  declarat'ons  is  much  more  dangerous  than  the  admission  of  sobsr 
quent  or  contemporaneous  declarations.  The  latter  are  generally  attended  by  corrobora- 
tive circumstances,  and  are  of  a  character  appealing  more  directly  to  the  oonsdence; 
while  the  former  may  be  entirely  false  or  gratuitous,  or  if  made  in  good  faith,  rasy  not  ba 
supported  by  subsequent  facts.    It  is  quite  possible,  for  example,  that  Hayden  tl.'d  not 
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Hair  Staniianl  in  the  woods,  althoagh  she  may  have  expected  him.  It  is  quite  ponai- 
bie  tbtt  whether  he  did  or  not  he  had  never  agreed  on  the  meeting  for  the  purpoee  indi- 
cated bj  her.  On  the  other  hand,  if  she  had  been  found  there  alive,  there  would  have 
heen  eome  ahow  of  reason  for  admitting  her  contemporaneous  declaration  that  Ilajrden 
had  tiled  to  fall  her  to  conceal  her  pregnancy.  At  all  events,  both  on  authority  and  prin- 
ciple. If  her  previous  declaration  that  she  was  going  to  the  woods,  or  was  going  to  the 
woods  to  meet  Hayden,  was  competent,  her  acoompanylng  declaration  of  the  motive  and 
purpoae  of  the  meeting  was  clearly  Inoompetent.  People  cannot  be  put  to  death  upon 
baaraagr  efldenoe  before  the  fact.' 


t» 
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MmMpal  tarporaUon  —  Hwer  —  inadequate  eapacUy  —  if^ncUon, 

A  mmiidpal  corporation,  aathorised  to  open  and  laj  oat  stieeta,  coiurtniel 
stdewalka,  and  levy  taxes  therefor,  may  oonstract  a  street  sewer  for  sorfaoe 
water,  and  a  lot  owner  cannot  enjoin  the  construction  on  the  ground  that  it 
Is  proposed  of  inadequate  slie. 

INJUNCTION.    The  opinion  states  the  faots.     The  injunction 
isBued  below. 

Hawkins  Jk  HawkinSj  for  plaintiff  in  error. 

■ 

N,  A.  Smith,  for  defendant. 

Cbawford,  J.  The  controversy  in  this  suit  arose  ont  of  the 
sise  and  location  of  a  sewer  by  the  plaintiff  in  error,  at  the  inter- 
section of  Taylor  with  Lee  street,  and  which  was  immediately  in 
front  of  the  residence  of  the  defendant  in  error,  who  was  com- 
plainant in  the  court  below.  His  allegations  were,  that  the  diameter 
of  the  sewer  was  only  two  feet,  whilst  it  should  be  three  to  carry  off 
tlie  water  in  the  heaviest  rains.  That  this  want  of  size  will  ut  such 
times  cause  the  water  to  run  over  the  sidewalk  into  (lie  yard,  cellar, 
and  back-lot,  and  that  this  flooding  of  his  premises,  especially  un- 
der his  house,  would  be  very  likely  to  produce  sickness,  besides 
otherwise  damaging  his  lot  by  washing  off  the  soil.  That  when  he 
improved  his  lot,  he,  by  the  consent  of  tlie  then  city  council,  turned 
the  water  slightly,  and  carried  it  into  a  ditch  in  which,  it  has  passed 
ever  since.  That  the  cost  to  the  city  would  only  be  the  difference 
between  a  two  and  a  three  foot  sewer  for  the  distance  of  some  ten  oz 
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twelve  feet.  Upon  these  allegations  he  prayed  an  injanction  against 
the  city  council  to  restrain  it  from  putting  in  this  sewer  across  and 
underneath  the  sidewalk. 

In  obedience  to  an  order  nisi  the  defendant  appeared,  and  as  its 
showing  against  the  granting  of  the  injunction,  filed  objections  in 
the  nature  of  a  demurrer,  which  were: 

1.  That  the  city  had  power  under  its  charter  to  open  streets,  con- 
struct sidewalks  and  sewers. 

2.  That  the  city  council  was  not  liable  to  an  action  for  failing  to 
provide  sewerage,  nor  for  the  deflection  or  the  size  thereof. 

3.  That  there  was  no  equity  in  the  bill. 

The  chancellor,  declining  to  pass  upon  the  bill  and  the  objections 
alone,  heard  the  answer  and  the  afSdavits,  and  thereupon  granted 
the  injunction,  to  which  the  defendant  excepted. 

There  are  but  two  questions  involved  in  this  case.  The  firsk  i8, 
whether  the  city  council  under  the  power  ''to  open  and  lay  out 
streets  for  the  good  of  the  city,  to  direct  and  have  sidewalks  kept 
in  order,  and  to  levy  a  street  tax  "  for  working. the  same,  is  author- 
ized to  put  in  a  sewer  to  conduct  the  surface  water  along  its  streets 
instead  of  allowing  it  to  pass  in  an  open  ditch. 

The  second,  whether  or  not  an  injunction  will  lie  by  an  adjacent 
property  owner  to  restrain  the  city  authorities  from  exercising  snch 
control  over  the  public  streets  and  sidewalks  as  in  thair  judgment 
will  make  them  most  suitable  for  the  public  safety  and  convenience. 

1.  Whenever  there  is  a  power  granted  to  a  municipal  corporation 
to  do  certain  specified  things,  such  as  opening  and  lajdng  ont 
streets,  constructing  sidewalks,  coupled  with  authority  to  levy 
taxes  for  repairs  to  the  same,  it  necessarily  implies  the  right  to  do 
all  things  which  may  be  required  for  a  proper  execution  of  the 
power. 

The  complainant  built  his  house  at  a  low  point  fronting  Taylor 
street;  there  is  a  sharp  and  steep  declivity  on  this  street  facing  his 
house,  down  which  the  water  runs,  and  is  carried  away  by  means  of 
an  open  ditch,  and  the  city  proposes  to  convey  that  water  through 
a  sewer  inserted  therein  upon  the  sidewalk,  and  in  no  wise  en- 
croaching upon  the  lot  of  complainant.  The  jwwer  to  repair  the 
streets  and  direct  the  keeping  of  the  sidewalks,  implies  the  power 
to  provide  for  the  flowing  of  the  water  in  such  way  as  to  do  the 
least  damage,  and  to  give  safe  transit  over  them  to  the  public. 

We  think  that  this  principle  has  been  too  long  settled  to  need 
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farther  commeat  here.    1  Dill.  Mun.  Corp.,  §  58;  Sfnith  v.  Wasfi^ 
ingt&n,  20  How.  147. 

Z.  The  second  question  as  to  the  right  of  the  adjacent  property 
owners  to  s&sk  an  injunction  to  restrain  the  exercise  of  such  a  power> 
as  well  as  the  right  to  an  action  at  law  for  damages,  has  been  fre- 
quentlj  before  the  courts.  It  will  be  found  npon  the  examination 
that  in  the  matter  of  oTorflowing  the  lauds  of  another,  there  is  a 
recognised  difference  between  natural  streams,  passing  within  well 
defined  and  actual  banks,  and  surface  water  caused  by  rain  or 
melting  snow.  The  obligation  to  keep  the  streets  in  repair  involves 
the  right  to  make  changes  in  the  surface  of  the  ground,  and  al- 
though such  changes  affect  the  adjacent  owners  injuriously,  where 
the  power  is  not  exceeded  there  is  no  liability.  Neither  is  the  mu- 
nicipality bound  to  protect  one  from  the  surface  water  who  owns 
land  below  the  level  of  the  street 

A  municipal  corporation  is  not  liable  to  an  action  for  conse- 
qaential  damages  to  private  property  or  persons  when  the  act  done 
U  pursuant  to  a  power  conferred,  and  whether  wise  or  unwise  can- 
not be  judicially  revised  or  corrected.  1  Dill.  Mun.  Corp.,  §  59  ;  2 
<  §§  781,  798,  799. 

We  are  unable  to  recognize  any  difference  in  principle  between 
damages  sustained  whilst  exercising  a  clear  legal  right,  by  reason 
of  catting  away  the  earth  and  leaving  the  property  of  an  owner  in- 
accessible from  its  elevation,  and  the  case  under  consideration ;  each 
bought  and  improved  with  the  knowledge  that  the  right  existed  in 
the  city  over  the  streets  to  work,  to  raise,  to  grade,  to  drain,  and 
anless  that  legal  right  was  exceeded,  it  would  be  but  a  case  of  dam- 
num  absque  injuria.  The  case  of  a  private  or  public  nuisance  is 
not  to  be  confounded  with  those  enumerated. 

To  suspend  by  injunction  the  legally  authorized  acts  of  a  mun- 
icipal corporation  upon  its  public  streets,  for  the  safe  condition  of  . 
which  it  is  responsible,  by  adjacent  owners  upon  an  apprehension 
of  fature  injuries,  would' be  to  allow  the  judgment  of  these  private 
owners  to  arrest  and  set  aside  that  of  the  constituted  authorities 
charged  and  intrusted  with  the  performance  of  these  special  duties. 
To  authorize  such  interference  the  acts  complained  of  must  be  uUra 
vires.  Wilson  v.  Mayor^  1  Den.  595  ;  Smith  v.  Wasliingtony  20  How. 
135  ;  Barry  v.  Lowell^  8  Allen,  129  ;  Flagg  v.  Worcester^  13  Gray, 
t^i;  WMs  V.  Mayor,  43  Ga.,  67;  Roll  v.  Atlanta,  34  id.,  326; 
Rome  V.  Omberg,  28  id.,  46  ;  Mark/iam  v.  Mayor,  23  id.,  402. 
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It  follows,  therefore,  that  the  injonotioii  was  improperly  granted, 

and  the  judgment  most  be  revened. 

Judgm0tU  rmmmi. 


Wilcox  y.  Aultxav. 

(Oi.  Oft.  644.) 

KegcUaJbie  iMtmnment — pa/yment  — nonrwrrendBr  of  inahtummL 

fThe  drawer  of  a  ciraft  paid  the  amoant  of  it  to  the  indoraee*  who  had  not  tht 
poesessioD  of  the  draft,  but  aicreed  to  get  and  surrender  it,  and  gare  a  reeslpt 
in  full  of  it.  Held  that  this  did  not  protect  the  drawer  against  a  suit  on  tht 
draft  hj  the  bona  fide  holder  to  whom  the  indorsee  had  transferred  it 

4  OTION  on  a  draft.     The  opinion  states  the  f aots.     The  defend* 
ant  bad  judgment  below. 


.A 


W.  K  Collier,  for  plaintiff  in  error. 

72.  a  Smithy  M.  D.  Slroud,  and  /.  C.  EuiAerford,  for  defendant 

WABNBiLy  0.  J.  This  was  an  action  brought  by  the  plaintiffs 
against  the  defendant  on  a  draft  drawn  bj  him  upon  Messrs.  Adams 
A  Bazemore,  payable  to  his  own  order,  and  indorsed  by  himself,  for 
the  satn  of  $88. 70,  dated  20th  January,  1870,  and  due  on  the  6th 
day  of  November  thereafter,  with  a  crop  lien  annexed  thereta  The 
defendant  pleaded  payment  On  the  trial  of  the  case  the  jury,  under 
<;harge  of  the  court,  found  a  verdict  in  favor  of  the  defendant  A 
motion  was  made  for  a  new  trial  on  the  grounds  therein  stated, 
which  was  overruled,  and  the  plaintiffs  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  plaintiffs  be* 
came  the  bona  fide  holders  of  the  draft  before  its  maturity  for  a 
valuable  consideration,  to  wit :  in  the  month  of  August,  1870,  re- 
ceiving the  same  from  Loyd  &  Sons.  The  defendant  testified  that 
the  draft  w.'is  given  by  him  for  one  ton  of  Frank  Goe's  guano, 
purchased  by  him  from  Bateman,  who  was  the  agent  of  Loyd  i 
Sons;  that  in  the  fall  of  the  year  1870  he  paid  the  draft  to  Loyd  i 
Sons,  who  told  him  that  thoy  did  not  have  it,  but  would  get  it  and 
send  it  to  him  in  three  days,  and  gave  defendant  a  receipt  in  full 
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ptfrnent  of  the  draft  The  defendant  proved  the  payment  of  the 
sooey  to  Loyd  &  Sons,  and  the  taking  of  their  reoeipt  therefor  by 
another  witness,  so  that  the  question  is,  whether  the  payment  of 
the  money  by  the  defendant  to  Loyd  &  Sons,  who  did  not  have  the 
dnft  at  the  time,  was  a  good  payment  in  law  as  against  the  plaint* 
iiby  who  as  the  evidenoe  shows,  were  then  the  bona  fide  holders  of 
the  dnft  Wnen  the  maker  of  a  negotiable  draft  or  note  pays  it  to 
one  who  has  not  the  possession  of  the  paper  at  the  time  of  sach  pay- 
meat,  80  as  to  enable  him  to  take  it  up,  but  takes  a  reoeipt  for 
the  money  so  paid,  instead  of  taking  np  his  draft  or  note,  such  re* 
oeipt  will  not  protect  him  from  the  payment  of  the  draft  or  note 
when  saed  by  the  iana  fide  holder  thereof  before  due.  54  G-a.  b%. 
In  Tiew  of  the  evidence  in  the  record,  the  verdict  of  the  jury  wai 
contrary  to  law,  and  it  was  error  in  not  granting  a  new  trial  npoQ 
that  ground. 
Lsi  the  jadgment  of  the  court  below  be  reversed ' 

Jtudgment  rmmrmd. 


Rhobbs  v.  Nbal. 

(MOtt^TOL) 

Omermtt  — >  tepreewre  MmanUMimnce  cferimiinaiprcmemHmk — jwiWfe  jwHiy. 

Ai  •graeoMfit  to  paj  one  for  endeavoring  to  indnoe  the  complalnaats  In  a 
erfaninnl  proseention  for  felony  to  dieoontinne  procnedingt,  is  void. 

ASSUMPSIT    The    opinion   states   the  case.    The   defendant 
had  judgment  below. 

Oenkg  S  Shumaie,  for  plaintiffs  in  error. 

A.  B.  Oulbereon  and  E.  N.  BroyUs,  for  defendant. 

Ckawford,  J.  The  plaintiffs  in  error  sued  the  defendant  in  error 
to  n«over  t750,  which  they  alleged  was  due  to  their  testator  for 
serrioes  rendered  in  using  his  influence  with  the  authorities  of  the 
Nashrille  and  Chattanooga  Railroad  Company,  to  dismiss  certain 
criminal  prosecutions  pending  against  Wesley  Ncal,  who  was  under 
indictment  foi  larceny  and  fraudulent  breach  of  trust,  and  in  im- 
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miueut  dauger  of  oonviction  for  said  crimes.  It  was  farther  alkged 
that  ihe  prosecutions  were  dismissed  and  that  the  said  sum  of  tT^O 
remained  of  $2,000  which  had  been  deposited  as  security  for  the 
appearance  of  the  said  Wesley,  and  which  was  to  belong  to  plaint- 
ifFs'  testator,  after  the  payment  of  the  attorneys'  fees  and  cofits, 
but  which  the  said  John  Neal,  Jr.,  fraudulently  took  possession  of 
and  conTerted  to  his  own  use. 

This  case  was  dismissed  on  demurrer  in  the  court  below,  and  that 
ruling  is  the  error  complained  of  here.  The  cause  of  action  as  set 
out  in  this  declaration  evidently  shows  a  contract  tending  to  ob 
struct  the  course  of  public  justice,  and  being  such,  a  contract  waf 
contrary  to  public  policy,  and  therefore  illegal  and  void.  It  i^. 
alleged  that  the  party  was  under  indictment  and  in  imminent  dan 
ger  of  being  convicted  of  larceny  and  a  fraudulent  breach  of  trust, 
and  being  in  that  condition,  the  testator  was  to  use  his  inflnence 
with  the  prosecutors  to  have  the  same  dismissed,  ^nd  in  which  he 
was  successful.   . 

If  that  is  not  a  contract  for  the  purpose  of  obstructing  the  doe 
course  of  public  justice  in  its  effort  to  punish  crime,  one  coold 
scarcely  be  found.  It  is  sufficient  to  defeat  such  a  contract  if  there 
be  a  ho7%afide  charge  against  one  for  felony.  It  is  a  high  require- 
ment of  public  policy  that  fefonies  shall  be  punished,  and  the  law 
frowns  upon  any  attempt  to  suppress  investigation.  Chandkr  r. 
JoJintfon,  39  Ga.,  89 ;  ffoweU  v.  Fountain,  3  Kelly,  176. 

''Public  morals,  public  justice  and  the  well-established  principles 
of  all  judicial  tribunals  alike,  forbid  the  interposition  of  courts  of 
justice  to  lend  their  aid  to  the  enforcement  of  such  contracts.''   4 

Pet.  184 

Judgment  affirtMi 
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Negotiable  intirument — traivifer' — reitriciine  indortemerU. 

Ihs  payee  of  a  note  indorsed  it  in  blank.  The  transferee  filled  ap  the  blank, 
making  the  note  payable  to  a  bank  (without  the  words  "  or  order  ")  for  ool* 
lecHon  on  his  accoivt.  The  bank  failing  to  collect,  retorned  it  to  him,  in* 
doraed  by  its  cashier,  "  without  recourse."  He  then  re.indorsed  and  le- 
transferred  it  to  the  plaintiff.    Held,  a  valid  transfer,     {i^  note,  p.  99.) 

I  CTION'  on  promissory  notes.    The  opinion  states  the  case. 

Gardner  &  Schuyhr^  for  appellant. 

BiggifiSf  Furber  S  CoHeran  and  Hutchinson  A  8uff,  for  appellee. 

Cbaio,  J.     On  the  27th  day  of  ^.ngasty  1872,  The  South  Chicago 
Lind  and  Bnilding  Association  executed  and  delivered  to  A.  F. 
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Fawsett,  payable  to  his  order,  six  promisdory  notes,  one  for  $7,375^ 
dae  in  two  years,  and  five  for  18,125  each  due  in  three,  fonr,  five^ 
six,  and  seven  years,  all  bearing  interest  at  eight  per  cent,  payable 
annaally.  These  notes  were  secured  by  a  trust  deed,  given  to  N.  S. 
Smith,  on  certain  real  estate  in  Cook  county. 

In  January  1873,  Fawsett,  who  was  at  the  time  a  stockholder  in 
the  Olobe  Insurance  Company  of  Chicago,  pledged  all  of  the  notes- 
to  the  First  National  Bank  of  Chicago,  as  security  for  a  debt  which 
the  bank  held  against  the  insurance  company.  Fawsett,  at  the  time 
indorsed  the  notes  in  blank  and  left  them  with  the  bank. 

In  February,  1873,  Fawsett  gave  an  order,  in  writing,  to  the- 
cashier  of  the  bank,  to  deliver  the  notes  to  the  insurance  company, 
on  demand,  and  under  this  order  the  company  subsequently  obtained 
possession  of  the  notes. 

In  1874,  Qeo.  F.  Harding  became  a  stockholder  in  the  Globe  In- 
surance Company,  and  by  some  means,  obtained  the  possession  of 
the  notes.  On  the  back  of  the  note  due  in  six  years,  and  on  the^ 
buck  of  the  one  due  in  seven  years,  he  filled  up  the  blank  indorse- 
ment of  Fawsett,  so  that  it  read  as  follows: 

''Pay  to  the  Second  National  Bank  of  Monmouth, for  collection^ 
for  account  of  Qeo.  F.  Harding,  executor  of  Abner  C.  Harding,* 
deceased.  A.  F.  Fawbbtt." 

Subsequently,  the  Monmouth  bank  returned  the  notes  to  Hard* 
ing,  with  the  following  indorsement. 

*^  Without  recourse  on  us* 

''  F.  W.  Harding,  Cashier  Second  Jfaiional  Bank." 

9 

Harding  then  transferred  the  notes  to  the  First  National  Bank 
of  Chicago,  by  an  indorsement  as  follows : 

<<  Geo.  F.  Harding,  executor  of  the  estate  of  Abner  C.  Harding, 
deceased." 

The  bank,  in  due  course  of  business,  sold  and  transferred  the 
notes  to  appellee,  for  a  yalnable  consideration,  before  they  were  doe. 
The  notes,  or  the  proceeds  thereof,  are  now  claimed  by  the  original 
payee,  Fawsett,  and  the  question  presented  by  the  record  is,  bad 
appellee,  at  the  time  it  purchased  the  notes,  such  notice  of  Fa wsetfs. 
claim  or  title  as  would  defeat  the  title  it  acquired  to  the  notes  ? 

It  is  noh  pretended  that  appellee,  when  it  purchased  the  note» 
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bad  actual  notioe  that  appellant,  Fawsett,  had  any  title  to  or  inter- 
est in  them,  but  the  argument  is,  that  the  indorsement  written  over 
the  signature  of  Fawsett  is  restrictive  ;  that  the  notes  were  not,  in 
fact  or  in  law,  transferred  to  the  Second  National  Bank  of  Mon- 
mouth ;  that  '*an  indorsement  of  a  promissory  note,  for  collection 
or  for  account  of  another,  or  for  the  use  of  another,  is  restrictive^ 
and  suspends  the  negotiability  of  the  note  while  it  remains  upon 
it" 

It  is  conceded  that  Geo.  F.  Harding,  having  the  possession  of  the 
notes,  with  the  blank  indorsement  of  Fawsett,  the  payee,  upon  them, 
whether  he  obtained  the  possession  rightfully  or  not,  might  have 
sold  them  to  a  purchaser  for  value,  and  such  purchaser  would  have 
been  protected  in  his  purchase,  unless,  before  the  purchase,  he  had 
notice  of  the  title  of  Fawsett 

The  question  then  arises,  how  or  in  what  manner  the  purchaser 
was  affecU*d  by  the  indorsement  written  over  the  signature  of  Faw- 
sett by  Harding,  which  was  in  these  words: 

"Pay  to  the  Second  National  Bank  of  Monmouth,  for  collection, 
for  account  of  Oeorge  F.  Harding,  executor  of  the  estate  of  Abner 
C.  Harding." 

As  there  is  no  pretense  that  appellee  had  any  other  or  difFerent 
notice  of  appellant's  title  than  such  as  was  contained  in  the  words 
of  the  indorsement,  the  fact  that  the  words  ''  or  order"  are  omitted 
from  the  language  of  the  indorsement,  is  of  no  importance. 

As  the  negotiability  of  a  bill  or  note  originally  transferable  can 
only  be  restrained  by  express  restrictive  words,  the  words  ''or  order  *' 
need  not  be  inserted  in  full,  or  any  indorsement,  to  give  a  bill  a 
sabsequent  negotiable  quality.    Ohitty  on  Bills,  257. 

Story  on  Promissory  Notes,  §  142,  in  the  discussion  of  the  reason 
of  the  rule,  says  :  ''  The  reason  is,  that  the  direction  to  pay  to  a 
particular  person  does  not  necessarily  import  that  it  shall  not  be 
paid  to  any  other  person  to  whom  he  may  indorse  it,  but  only  that 
it  shall  not  pass  without  his  indorsement." 

It  will  be  observed  that  the  indorsement  to  the  Second  National 
Bank  of  Monmouth  was  not  written  by  Fawsett.  He  indorsed  iho 
notes  in  blank,  and  delivered  them  to  the  Globe  Insurance  Com- 
puiy,  and  when  the  notes  came  into  Harding's  hands  the  indoi*se- 
ment  of  Fawsett  was  general  and  absolute.  So  far  as  he  was  con- 
cerned he  placed  the  note  in  the  market  without  any  restriction 
whatever  in  regard  to  its  negotiability.  When  the  note  came  inta 
Vol.  XXXVII  — 13 
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Haixliug's  hands  he  could  have  transferred  the  title  by  a  delivery 
to  any  person  he  might  find  willing  to  bay.  He  had  the  power  to 
transfer  the  note  for  collection  by  a  restrictive  indorsement,  if  be 
saw  proper,  and  he  could  do  this  by  writing  an  assignment  over  the 
name  of  the  iudoi*3er,  Fawsett,  if  he  saw  proper.  When  the  Mon- 
mouth bank,  to  whom  Harding  had  transferred  the  notes,  failed  to 
collect,  and  returned  them  to  Harding,  he  had  a  perfect  right  to 
strike  out  the  indorsement  which  he  had  written,  and  fill  up  the 
indorsement   to  himself.     Bank  of  TJtica  v.  Smithy  18  Johns.  238. 

By  what  means,  therefore,  the  relation  of  Fawsett  to  the  notes  waa 
changed  by  the  assignment  Harding  wrote  over  his  signature,  we 
do  not  perceive ;  nor  do  we  see  that  the  negotiability  of  the  instru- 
ment was  changed  so  long  as  Harding,  when  the  notes  were  returned 
him,  had  the  right  to  erase  the  indorsement  and  restore  the  notes 
to  the  same  condition  they  were  in  before  the  indorsement  was 
placed  upon  them. 

But  conceding  that  the  indorsement  was,  in  one  sense,  restrictive, 
still  the  contract  of  indorsement  to  the  Monmouth  bank  did  not 
destroy  the  negotiable  character  of  the  notes.  In  Story  on  Prom- 
issory Notes,  §  143,  the  author  says :  ''  It  is  not  perhaps  easy  in  all 
cases  to  assert  what  language  will  amount  to  a  restrictiye  indorse- 
ment ;  or  in  other  words,  what  language  is  sufficient  to  show  a 
clear  intention  to  restrain  the  general  negotiability  of  the  instrn- 
ment,  or  the  general  purposes  to  which  the  indorsement  might 
otherwise  entitle  the  indorsee  to  apply  it.  Where  the  indorsement 
is,  *pay  to  A.  B,  only'  then  the  word '  only '  makes  it  clearly  restrict- 
ive, and  does  not  authorize  a  payment  or  indorsement  to  any  other 
party.  So  if  a  bill  should  be  indorsed,  ^the  within  to  be  credited 
to  A.  B.,'  or  *  pay  the  within  to  A.  B.,  for  my  use,'  or  *  pay  the  within 
to  A.  B.,  for  the  use  of  C.  D.,'  it  would  be  deemed  a  restrictive  in- 
dorsement so  far  as  to  restrain  the  negotiability,  except  for  the 
very  purposes  indicated  in  the  indorsement.  In  every  such  case, 
therefore,  although  the  bill  may  be  negotiated  by  the  indorsee,  yet 
every  subsequent  holder  must  receive  the  money  subject  to  the 
original  designated  appropriation  thereof. '' 

The  same  author  in  section  146,  says  :  ^^Neither  will  an  indorse- 
ment to  A.,  or  order  for  my  use,  restrain  its  negotiability,  althcngh 
Uie  indorsee  must  tako  it  subject  to  my  use." 

See  also  Story  on  Bills,  §211 ;  Bayley  on  Bills,  ch.  5,  §  1. 

Under  the  indorsement  in  question  there  was  nothing  that  even 
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teudeU  to  show  that  Fawsett^  the  indorser,  had  any  interest  what- 
ever in  the  notes,  or  the  proceeds  when  they  should  be  collected, 
but  on  the  6ontmrj,  from  the  indorsement  it  appeared  that  he  had 
parted  with  the  title  and  all  interest  in  the  notes.  The  only  rea- 
sonable construction  to  be  placed  upon  the  language  used  in  the 
indorsement  is,  that  Fawsett,  the  payee,  had  transferred  the  notes 
to  the  Monmouth  bank  for  collection,  not  for  himself,  but  for  the 
benefit  of  Harding.  This,  under  the  authorities  cited,  did  not  de- 
stroy the  negotiability  of  the  instrument^  but  whoeyer  should  pur- 
chase would  take  the  assignment  for  the  use  of  Harding.  For  in- 
stance, if  the  Monmouth  bank  had  indorsed  the  notes  to  a  stranger 
sQch  person  would  have  taken  them  for  the  benefit  of  Harding. 
But  when  the  notes  were  indorsed  by  the  Monmouth  bank  and  re- 
turned to  Harding,  then  the  beneficial  interest  and  legal  title  were 
united  in  him,  and  any  person  who  might  purchase  from  him,  and 
receive  the  notes  indorsed,  is  entitled  to  protection  as  an  innocent 
purchaser  of  commercial  paper. 

The  judgment  will  be  afiSrmed. 

Judgment  affirmed. 

NoTB  BTTHB  BBPOsnR.  —Mr.  Daniels  Mys  (Neg.  Inst.  %  606):  **  The  words  *•  for  ooUectioa, 
wliicli  are  frequentlj  inserted  in  piqier  put  In  iMUik  to  be  collected,  make  the  indorsement 
rettrtattTe/* '  Citing  Sweeney  ▼.  Bkuter^  1  Wall.  IM.  But  he  continues :  *  *  The  negotiabil- 
1^  of  an  infltramont  having  been  restricted,  it  may  be  reTived  by  a  subsequent  indorse- 
Bent."  atlng  Holmea  v.  Hooper,  1  Bay.  160.  In  LeavUt  v.  Putnam,  8  Oomst  494,  it  Is 
aald:  '^Tlie  defendant's  Indorsement  is  a  fall  one,  containing  the  name  of  the  person  in 
whose  fliTor  it  was  made,  but  omitting  the  words  *or  order,*  the  legal  effect  of  which  was 
nevertheieai  to  make  the  note  payable  to  him  or  his  order,  and  his  indorsement  was  there- 
ftm  effectual  to  transfer  the  note  to  the  plaintiff.** 


Gavin  v.  City  op  Chioago. 

(97  ni.  66.) 

MmMpal  etnportUion  —  negligence  -*  meing  bridge — trtfaiU. 

A  municipal  oorporation,  maintaining  a  swing  brid^  In  one  of  ita  streets, 
keeping  tbe  same  safe  for  persons  using  ordinary  care,  is  not  bound  to  erect 
barriers  or  station  watchmen  for  the  protection  of  yonng  children  plajing 
sboat  the  same  without  the  knowledge  of  their  parents. 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.    A  verdict  for  plaintifl  was  reyeised  by  the  Appellate 
Court,  and  plaintiff  appealed. 
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Pliny  B.  Smithy  for  plaintiff  in  error. 
Julius  S.  Orinnell,  for  defendant  in  error. 

This  action  wasbroaght  by  William  W.  Oayin,  byliis  next  friend, 
against  the  city  of  Chicago,  to  recover  damages  sustained  on  ac- 
count of  the  loss  of  his  arm,  alleged  to  have  occurred  through  the 
negligence  of  the  city  authorities  in  not  properly  maintaining  the 
swing  bridge  on  Eighteenth  street  On  the  trial  in  the  Circuit  Court 
plaintiff  obtained  a  verdict  for  tSOOO,  upon  which  judgment  was 
rendered.  That  judgment  was  reversed  by  the  Appellate  Court  on 
the  appeal  of  the  defendant,  and  final  judgment  rendered  in  that 
court  against  plaintiff  for  costs.  '  Plaintiff  brings  the  case.to  Uiia 
court  on  error. 

The  accident  to  plaintiff  occurred  at  the  swing  bridge  over  the 
south  branch  of  the  Chicago  river,  on  Eighteenth  street,  whither 
plaintiff  had  gone  with  other  older  boys.  The  bridge  had  just  been 
swung  around  to  allow  a  vessel  to  pass,  and  as  it  was  being  closed 
the  two  older  boys,  in  whose  company  plaintiff  was,  jumped  on  the 
bridge  just  as  soon  as  the  swing  part  got  to  the  pathway  where  the 
people  pass  on,  and  one  of  them  called  to  plaintiff  to  come  on.  A 
witness  who  saw  the  accident  says,  when  the  plaintiff  stepped  on 
the  bridge  he  was  on  the  road  bed.  He  then  seemed  to  be  fright- 
ened, stood  still,  and  ^^  commenced  to  shiver. ''  The  other  boys 
jumped  off,  and  plaintiff  undertook  to  do  the  same,  but  fell  for- 
ward on  his  face  across  the  space  between  the  bridge  and  the  abut- 
ment, and  in  some  way  his  right  arm  got  between  the  bridge  and 
the  abutment,  and  was  crushed. 

[Omitting  questions  of  pleading  and  contributory  negligence.] 

The  only  remaining  question  in  the  case  is  whether  defendant 
was  guilty  of  negligence  in  regard  to  the  care  and  management  of 
the  bridge  where  the  accident  occurred.  No  special  defect  is  arer- 
red  in  the  declaration  to  have  existed  in  the  bridge,  nor  are  the 
servants  of  the  defendant  charged  with  any  carelessness  in  the  man- 
agement of  the  bridge  at  the  time  of  the  happening  of  the  injary 
to  plaintiff.  The  averments  in  the  declaration  are  general  as  to  the 
want  of  care  in  maintaining  the  bridge,  and  no  specific  acts  of  omis- 
sion of  duty  in  that  regard  are  charged.  It  was  a  swing  bridge, 
constructed  as  such  bridges  usually  are.  So  far  as  the  evidence 
discloses  its  condition  it  was  in  perfect  order,  and  was  handled  with 
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nsaal  care  and  skill.  The  onlyoomplaint  made  on  the  argament  is^ 
that  there  was  no  barrier  of  any  kind  at  the  approach  of  the  bridge^ 
and  no  watchman  to  guard  the  same  to  prevent  accidents  to  per- 
sons travelling  on  the  street. 

Undoubtedly  it  is  the  duty  of  a  municipal  corporation  to  keep 
and  maintain  such  bridges  within  the  corporate  limits  in  a  reason- 
ably safe  condition.  When  it  has  done  that  it  has  discharged  its 
duty  to  the  public  in  that  respect  Persons  having  occasion  to  pass 
over  such  bridges  must  exercise  reasonable  care  for  their  personal 
safety^  and  the  law  has  laid  that  duty  on  all  persons.  It  is  not  under- 
slood  to  1)0  the  duty  of  such  a  corporation  to  so  construct  its  streets 
and  bridges  that  accidents  are  impossible  to  persons  using  them. 
That  would  impose  upon  them  a  higher  degree  of  care  in  this  re- 
gard than  the  public  welfare  demands.  Something  must  always  be 
lefc  CO  the  provident  care  of  persons  using  them.  The  bridge  in 
qaostion  was  reasonably  safe  to  persons  observing  ordinary  care.  It 
had  no  barrier  at  the  approaches  when  it  was  opened  to  allow  ves- 
sek  to  pass.  But  it  i^  riot^  sbawa  any  ^o'uld  ha've  jbeen- coastrueted' 
that  would  have  rendered  the  bridge  ttiOre  secure  'thah  it  was.  '>  A'- 
tmmber  of  contrivances  had  been  tried  on  other  bridges  in  the  city, 
and  all  of  them  proved  to  be  worthless  for  the  purposes  for  which 
they  were  designed.  It  was  not  thought  they  rendered  the  bridges 
any  safer,  and  their  use  was  abandoned.  No  doubt  it  would  be  pos- 
sible to  place  a  sufficient  guard  on  duty  at  every  bridge  that  would 
prevent  accidents  to  careless  persons,  and  to  children  that  might 
come  there  to  play,  or  some  mechanical  contrivance  might  possibly 
be  constructed  that  would  answer  the  same  purpose  ;  but  the  law 
has  not  made  it  the  duty  of  municipal  corporations  to  observe  such 
eitraordinary  care.  The  bridge,  in  the  condition  it  was  then  in, 
was  reasonably  safe  for  all  persons  using  the  slightest  care  for  their 
own  safety.  No  duty  rests  on  the  city  to  make  such  bridges  safe 
for  children  to  play  around  or  upon,  nor  is  it  expected  parents  will 
allow  their  children  to  occupy  such  dangerous  places  as  play-grounds, 
and  if  they  wander  from  their  homes  withoufc  the  knowledge  of 
their  parents,  and  sustain  injury  at  such  places,  it  must  be  attrib« 
nted  to  mere  accident  that  no  care  which  they  are  obligated  to  ob- 
serve, on  the  part  of  municipal  authorities,  could  prevent. 

Plaintiff  eluded  the  watchful  care  of  his  mother,  and  in  company 
vith  others  sought  this  dangerous  locality,  and  while  engaged  id 
boyish  sports  with  his  little  companions  sustained  painful  injury. 
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It  was  a  mere  accident,  for  which  no  one  was  really  chargeable,  and 
certainly  gave  plaintiff  no  cause  of  action  against  defendant. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  afirmed. 


Grben  v.  Hewitt. 
(Sn  m.  118  J 

WiU  —  eonstrueUon  —  Ujv  estate  or  fee  —  remadnder. 

A  testator  gave  and  bequeathed  to  his  wife  "  the  farm  on  which  we  now  ie> 
side,  situate,"  etc.,  *'  also  all  my  personal  property  of  every  description,  so 
long  as  she  remains  my  widow  ;  at  the  expiration  of  that  time,  the  whole, 
or  whatever  remains,  to  descend  to  my  daughter/*  Held,  that  the  widow 
took  only  a. life  ^tate  in  the  jreal  a^  well  as  the^personal  property,  and  that 

,:  tJ)^dau;gbt«r:took  a  v^stod  remahider  is  bot>i.  ^{JSeenate^p.  lOi.) 

PAKTITIOK    The  opinion  states  the  case. 

Owen  P.  Thompson  and  John  Q.  Henderson,  for  plaintiffs  in  error. 
H.  Case  and  J.  M,  Biggs,  for  defendants  in  error. 

MuLKEY,  J.  The  whole  controversy  in  this  case  turns  upou  the 
construction  to  be  given  to  the  second  clause  of  the  will  of  William 
C.  Thompson^  through  which  all  the  parties  claim.     It  is  as  follo^'s: 

'*  Second.  After  the  payment  of  such  debts  and  funeral  expenses, 
I  give  and  bequeath  to  my  beloved  wife,  ^llizabeth  Thompson,  the 
farm  on  which  we  now  reside,  situate  in  said  county,  and  known 
and  described  as  the  north-east  quarter  of  the  south-west  quarter 
of  section  seven,  township  fifteen,  range  thirteen,  also  all  my  per- 
sonal property  of  every  description,  so  long  as  she  remains  my  widow; 
at  the  expiration  of  that  time  the  whole,  or  whatever  remains,  to 
descend  to  my  daughter,  Mary  Thompson." 

Plaintiffs  in  error  insist  that  under  this  provision  of  the  will 
Elizabeth  Thompson  took  an  absolute  fee  simple  estate  in  the  prem* 
ises  therein  mentioned,  which  are  the  same  lands  now  in  contro- 
versy, and  of  which  partition  is  sought  by  complainants'  bill  H 
she  did   not  take  an  inheritance,  as  contended,  but  a  mere  V& 
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estate,  as  is  claimed  by  dcfeudantB  in  error,  then  it  is  clear  com- 
plainants showed  no  title  to  the  premises  in  themselves,  and  the 
demnrrer  to  the  bill  was  therefore  properly  sustained  by  the  courL 

To  us  there  seems  no  room  for  doubt  as  to  the  proper  construc- 
tion of  the  clause  in  question.  The  devise  of  the  farm  and  personal 
estate  is  expressed  in  a  single  sentence,  one  clause  of  which  relating 
to  the  land,  and  another  to  the  personalty.  By  their  punctuation 
these  clauses  of  the  sentence  are  merely  divided  by  a  comma  and 
are  connected  by  the  conjunctive  adverb  ^^also,''  which,  in  that  con- 
nection signifies  in  like  manner,  or  in  addition  to;  that  is,  the  tes- 
tator gives  and  bequeaths  the  farm,  and  in  like  manner  p^ives  and 
bi^qncaths  the  personalty.  Then  follows  the  qualifying  or  adverb- 
ial clause,  '*  so  long  as  she  remains  my  widow,''  which  is  intro- 
doced  for  the  purpose  of  limiting  the  entire  gift,  both  of  })ersonalty 
and  realty,  to  the  widowhood  of  the  taker.  He  gives  and  bequeaths 
both  only  so  long  as  she  remains  his  widow.  This  is  both  the 
grammatical  and  legal  construction  of  the  sentence.  The  meaning 
is  precisely  the  same  as  if  the  testator  had  said:  '^I  give  and  be- 
qacath  to  my  beloved  wife,  so  long  as  she  remains  my  widow,  the 
farm,  etc.,  on  which  we  now  reside,  and  in  like  manner  I  give  and 
bequeath  to  her  all  my  personal  estate.^'  She  took  a  mere  life  estate 
in  the  entire  gift.  The  misapprehension  as  to  the  legal  effect  of 
the  devise  doubtless  grows  out  of  the  use  of  the  expression  ^^  what- 
ever remains'' by  the  testator,  in  limiting  the  remainder  to  his 
daughter.  The  use  of  that  expression  is  of  no  vital  significance,  and 
can  not  be  permitted  to  override  the  clearly  expressed  intention 
that  the  widow  should  take  a  life  estate  onl}-. 

As  part  of  the  estate  devised  was  personalty,  it  is  but  reasonable 
to  suppose  that  som^  of  it  would  be  of  that  species  of  property 
whose  value  and  use  consist  solely  in  its  consumption,  such  as  pro- 
visions, etc,  and  was  doubtless  the  intention  and  expectation  of  the 
testator  that  property  of  this  character  should  and  would  be  con- 
sumed by  his  widow,  and  of  course  not  in  existence  when  her  estate 
terminated.  It  was  also  reasonable  to  suppose  that  if  she  lived  long 
as  his  widow,  some  of  the  articles  of  personalty  would  be  worn  out, 
lost  or  destroyed;  hence  in  making  the  limitation  over,  it  was  but 
natural  and  proper  to  use  the  expression  **  whatever  remains."  It 
had  reference  to  the  anticipated  condition  of  the  personal  estate 
▼hen  it  would,  under  the  limitation,  pass  into  his  daughter's 
hands.    And  this  is  all  the  significance  the  expression  has. 
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It  is  further  claimed  by  plaintiffs  in  error,  as  the  estate  of  the 
daughter  was  a  contingent  remainder,  and  that  inasmuch  as  she 
died  before  the  termination  of  the  particular  estate  which  supported 
it,  it  never  Tested  at  all.  Counsel  are  entirely  mistaken  in  this 
view.  The  estate  of  the  daughter  had  not  a  single  element  in  it 
that  distinguishes  a  contingent  from  a  vested  remainder.  There 
was  certainly  no  uncertainty  as  to  the  person  who  was  to  take.  It 
was  Mary  Thompson,  the  daughter,  clearly.  And  the  time  of  her 
taking  in  possession  was  equally  certain,  namely,  when  Elizabeth 
Thompson  ceased  to  be  the  widow  of  the  testator,  whether  it  was 
effected  by  death  or  a  second  marriage. 

A  clearer  example  of  a  vested  remainder  could  scarcely  be  con- 
ceived. But  adniitting,  for  argument's  sake,  plaintiffs  in  error  are 
right  upon  this  question,  the  admission  is  certainly  fatal  to  their 
right  of  recovery  ;  for  if  the  daughter  took  a  contingent  remainder, 
of  necessity  the  widow  could  not  have  taken  a  fee,  and  their  right 
of  recovery  rests  entirely  upon  the  hypothesis  that  she  took  a  fee- 
simple  title  under  the  will. 

Wc  are,  in  any  view,  clearly  of  opinion  that  the  decree  of  the 
Circuit  Court  was  right,  and  it  is  therefore  affirmed. 

Decree  affirmed. 

Nora  BT  TEOB  BxpoBTBR.— In  Are9(m  ▼.  Areaon^  8  Denlo,  406,  the  Oourt  of  Brron  held 
that  In  a  will  by  which  the  testator  gave  to  his  wife  ''all  my  real  estate,  one  clodE,  and 
the  interest  of  five  hundered  doUars  during  her  life-time,'*  the  words  "  during  her  life-time" 
qualified  all  the  antecedent  subjects,  and  the  widow  took  only  a  life-estate  in  the  hmds. 
This  was  pronounced  by  eleren  senators  against  ten,  reversing  the  unanimous  decision  of 
the  Supreme  Court  consisting  of  Nbisom,  Bbomsoh,  and  Cowbh,  judges.  Senator  Bariow 
said:  '^Punctuation  determines  nothing.  It  is  true  that  by  it  sentences  are  assorted, 
and  the  intent  is  more  readily  presented  to  the  eye  ;  or  it  may  be  it  is  entirely  perverted 
And  destroyed.  All  depends  upon  the  intent  of  the  writer.  Intent  is  ereiy  thing ;  and 
very  little  reliance  should  be  placed  upon  the  capricious  rules  of  grammar.  By  traveUing 
this  road  to  declare  and  carry  out  the  law  of  the  land,  we  associate  in  one  grand  groap  o( 
oracles,  not  only  the  profound  jurists  of  former  and  present  ages,  but  also  the  gramma- 
rians and  critics  of  the  present  day,  with  ail  their  learning  in  regard  to  eomnuu^  semicoIoRt. 
etc.;  and  the  strife  comeffup  between  the  schools  of  Coke  and  Murray.**  Senator  WrigH 
said:  *'  It  may  not  be  usual,  and  may  perhaps  be  regarded  as  vexy  singular,  that  a  roan 
should  create  a  life  estate  In  a  clock.  Tet  I  am  not  at  liberty  to  say  that  this  old  man  bsd 
not  received  this  old  time-piece  from  his  venerable  parent,  and  that  he  regarded  it  as  a 
part  and  parcel  of  that  inheritance  which  should  be  preserved  and  continued  In  his  family 
until  old  age  and  use  rendered  it  unfit  for  its  customary  resting-place  behind  the  door, 
and  that  he  was  willing  to  confide  this  family  relic  to  his  widow  while  she  survived  ber 
aged  companion,  and  then  It  should  again  serve  to  tick  away  another  generation  with  some 
other  member  of  his  family." 
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(97  01.814.) 

Dud  —  recording — quU-elaim, 

A  vmorM  onreatrieted  qnit-elalm  deed  takes  preoadenoe  of  a  prior  iinrecoided 
vanmntf  deed  of  the  same  premisee  hj  the  eame  grantor.    (^SSm  note,  p,  100.) 

r^  JECTMENT.     The  opinion  and  head  note  show  the  point 

G(mnelley  <6  McNealy  for  appellants. 

John  B.  Hawley,  for  appellee. 

DiCKBTy  C.  J.  The  only  question  we  need  notioe  in  this  case  is, 
which  of  the  two  deeds  made  by  Pollock  shall  prevail.  Coansel 
for  appellants  insist  with  mach  force  that  the  grantee  in  such  a 
quit-claim  deed  as  that  of  Pollock,  made  in  1865,  is  not  a  sabse- 
qaent  purchaser  in  good  faith  of  the  same  thing  which  was  con- 
Teyed  by  his  former  deed  to  Brown. 

Were  this  an  open  question  before  us,  the  suggestions  presented 
ia  their  argument  would  be  entitled  to  yery  great  consideration; 
but  the  question  is  settled  in  this  State  by  a  line  of  authorities, 
which  constitute  a  rule  of  property,  and  ought  not  to  disturbed  by 
the  courts. 

Id  so  far  as  relates  to  this  question,  our  recording  laws  are  the 
same  now  that  they  were  in  1833.  By  them,  all  deeds  conveying 
lands,  or  any  interest  in  them,  take  effect  "  from  and  after  the 
time  of  filing  the  same  for  record,  and  not  before,"  as  to  all  subse- 
quent porchasers  without  notice  ;  and  a  purchaser  without  notice, 
by  such  a  deed  of  quit-claim  and  release,  has  always  been  held,  in 
tins  State,  to  be  such  a  purchaser.  This  same  question  arose  in 
McConnd  v.  Reedy  4  Scam.  117,  and  this  court  there  held  that  ^^  a 
^eed  of  release  and  quit-claim  is  as  effectual,  for  the  purpose  of 
transferring  title  to  land,  as  a  deed  of  bargain  and  sale ;  and  the 
prior  recording  of  such  deed  will  ^ve  it  a  preference  over  one  pre- 
'vionsly  executed,  but  which  was  subsequently  recorded." 

It  is  insisted,  in  substance,  that  the  title  having  passed  from  Pol- 
lock by  his  warranty  deed  to  Brown,  the  true  title  is  excluded  from 
the  description  in  the  second  deed  ;  that  the  latter  deed  does  not 
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profess  to  coavey  the  laad,  or  the  fee-simplo  title  to  the  land^  bnt 
merely  such  title  as  the  grantor  had  at  that  time  ;  and  the  grantor 
having  really  no   title,  nothing  passed  by  the  deed. 

A  different  constraction  was  given  to  such  a  deed  in  MeConwt 
V.  Reed^  supra,  and  in  ButterfiM  y.  Spiith,  11  111.  485.  Snch  a 
deed  is  distinguished  from  a  deed  using  these  same  words,  with  an 
addition,  saying,  *^  intending  to  convey  such  only  as  are  now  owned 
by  said  Walker"  (the  grantor)  '^and  not  any  that  may  have  been 
conveyed  to  any  one  else.*' 

The  doctrine,  as  stated  in  McConnel  v.  Reed^  supra,  has  been  sas-^ 
tained  in  this  court  in  many  cases.  Kennedy  v.  Narthup,  15  IlL 
154  ;  Holbrook  v.  Dickenson,  56  id.  497  ;  Harpham  v.  Little,  59  id» 
509,  and  other  cases. 

That  doctrine,  with  its  limitations,  is  stated  in  Harpham  ▼.  Lit' 
tie,  supra,  to  be,  'Hhat  a  prior  unrecorded  deed  containing  ihe^ 
usual  covenants  of  warranty  will  hold  against  a  subsequent  quit- 
claim deed  to  the  same  land,  duly  recorded,  and  which  contains 
express  limitations  against  a  previous  grant  of  the  same  land,"  and 
that  on  the  other  hand  the  prior  record  of  a  deed  of  release  and 
quit-claim  will  give  ^t  preference  over  a  deed  previously  executed 
conveying  the  same  land  and  subsequently  recorded,  '^  unless  the 
intention  is  clearly  manifested  not  to  include"  in  the  quit-claim 
deed  the  land  mentioned  '^  in  the  former  deed."  The  same  rule  is 
stated  in  Morgan  v.  Clayton,  61  111.  40,  where  it  is  said,  ^^  a  deed  of 
that  character  (release  and  quit-claim)  will  as  effectually  pass  the 
title  and  the  covenants  running  with  the  land,  as  a  deed  of  bargain 
and  sale,  if  the  deed  itself  contains  no  words  restricting  its  meaning." 

The  quit-claim  deed,  under  which  the  defendant  claims  title  in 
the  case  at  bar,  contains  no  such  restricting  words;  contains no> 
words  manifesting ''an  intention  not  to  include  the  land  "men- 
tioned in  the  former  deed,  and  contains  no  words  suggestive  of  a 
former  conveyance  of  the  same  land  by  the  grantor. 

The  ruling  of  the  Circuit  Court  was  right,  and  the  judgment 

must  be  afSrmed.  Judgment  affirmed. 

Subsequently  upon  an  application  for  a  rehearing  the  following 
additional  opinion  was  filed: 

Per  Curiam.  We  are  asked  by  petition  for  rehearing  to  recon* 
sider  the  conclusion  reached  in  this  case.  It  is  insisted  that  the 
judgment  of  the  court  in  McConnel  v.  Reed,  supra,  does  not  sns* 
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UiD  oor  judgment  in  this  case,  but  is  in  fact  adverse  to  the  con- 
clusion here  reached^  and  this  because  a  deed  of  release  in  that  case 
was  held  to  convey  no  title  to  the  premises  there  sought.  This 
position  is  not  sustained  by  a  careful  examination  of  that  case. 
The  general  proposition  was  there  made  that  such  deeds  upon  their 
face  do  not  purport  to  convey  title^  and  can  convey  only  such  title 
as  the  grantor  holds  as  against  all  others;  and  hence,  in  case  the 
title  has  been  conveyed  to  another  by  a  former  deed  (though  unre- 
corded), no  title  could  pass  by  tlie  deed  of  release.  This  proposi- 
tion the  court  in  that  case  rejected,  saying: 

''A  deed  of  release  and  quit-claim  is  as  effectual  for  the  purpose 
of  transferring  title  •to  land  as  a  deed  of  bargain  and  sale;  and  the 
prior  recording  of  such  deed  will  give  it  a  preference  over  one  pre- 
viously executed,  but  which  was  subsequently  recorded.  In  this 
respect,  there  is  no  distinction  between  different  forms  of  convey- 
ance. As  a  general  rule,  the  one  first  recorded  must  prevail  over 
one  of  older  execution,  when  made  in  good  faith,  and  when  it  ap- 
pears to  have  been  the  intention  of  the  parties  to  convey  again  the 
same  lands  which  had  previously  been  conveyed.  But  where  the 
terms  of  the  second  deed  do  not  necessarily  embrace  the  land 
previously  conveyed,  and  on  the  contrary  are  such  as  to  show  that 
it  was  not  the  intention  of  the  grantor  to  include  them,  the  court 
will  give  it  such  construction  as  not  to  embrace  them,"  etc. 

In  that  case  it  appeared  that  Arnett,  being  the  owner  of  a  certain 
eighty-acre  tract  of  land,  had  laid  out  upon  it  town  lots,  and  after 
selling  and  conveying  divers  parts  thereof  to  different  parties 
(among  which  conveyances  was  the  conveyance  under  which  de- 
fendant in  that  case  claimed),  made  to  McConnel  a  deed  of  release 
of  all  his  right  and  title  to  this  eighty-acre  tract  Under  these 
circumstances  the  court  held  that  it  was  not  the  intention  of  the 
parties  to  this  deed  to  include  such  parts  of  the  land  as  had  before 
that  been  sold  and  conveyed  by  the  grantor,  holding  that  the  use  of 
these  words  in  a  deed  of  release,  under  those  circumstances,  did  not 
embrace  the  lot  of  defendant  within  the  description,  and  hence 
McConnel  took  no  title. 

The  court,  in  passing  upon  the  true  construction  of  this  deed  of 
release  upon  its  face,  says  expressly  that  *'  unexplained  it  would 
transfer  all  and  every  part  of  the  tract  of  land  designated,  the  title 
to  which  the  grantor  had  not  previously  divested  himself  of  by  a 
vaUd  transfer  duly  recorded." 
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It  is  evident  that  had  the  lot  of  defendant  been  specifically  men- 
tioned in  the  deed  to  McConnel,  the  ruling  on  this  question  of 
description  would  have  been  in  favor  of  McConnel. 

In  the  case  at  bar  the  land  in  dispute  is  specifically  described  in 
the  quit-claim  deed,  and  the  release  of  ^*  all  the  right,  title,  interest, 
claim  or  demand,^'  which  Pollock  has  '^  in  and  to ''  the  land,  unex- 
plained, necessarily  implies  that  he  professed  to  have  some  right  to 
the  same,  otherwise  there  is  nothing  for  the  release  to  operate  upon. 
Not  so  in  the  conveyance  to  McOonnel.  There  the  land  had  been 
laid  off  into  town  lots  and  parts  of  it  sold,  but  parts  not  sold; 
hence,  as  to  such  a  deed  having  something  to  operate  upon  which 
would  fill  the  description  without  including  the  parts  preyiously 
sold,  the  description  is  referred  to  such  parts  as  were  unsold. 

In  the  case  at  bar  the  deed  purports  to  convey  some  right,  and 
the  whole  having  been  before  that  sold,  the  description,  if  not  ope- 
rative upon  land  previously  sold,  has  nothing  to  operate  upon; 
hence  the  description  to  embrace  any  thing  must  be  held  to  em- 
brace the  whole  of  the  land. 

The  land  being  within  the  description,  the  grantees  under  this 
quit-claim  deed  are  purchasers,  and  nothing  indicating  bad  faith  or 
notice  of  the  former  sale,  the  unrecorded  deed,  as  against  them,  was 
inoperative  until  recorded,  and  not  being  recorded  until  after  the 
record  of  the  deed  of  release,  by  the  very  words  of  our  statute  can- 
not prevail. 

The  only  debatable  question  in  this  case,  in  the  absence  of 
authority,  relates  to  the  question  whether  on  its  face  this  land  i« 
embraced  in  the  description  in  the  quit-claim  deed.  That  question 
lay  at  the  threshold  of  the  case  of  McCofinel  v.  Reedy  came  in  judg- 
ment, and  was  there  expressly  decided.  That  decision  has  never 
been  shaken  by  any  decision  in  this  State.  We  do  not  feel  at  lib- 
erty to  depart  from  it,  whatever  might  be  our  views  were  this  an 
open  question. 

Neither  the  decisions  relating  to  the  right  of  recovery  of  the  par- 
chase-money  by  the  purchaser  from  the  grantor  in  such  deeds,  in 
case  of  want  of  title,  nor  the  deciaions  relating  to  the  inuring  to 
the  purchaser  under  such  deed  of  title  subsequently  acquired  b; 
the  grantor,  have  any  bearing,  as  we  conceive,  upon  the  question 
under  consideration. 

The  petition  for  rehearing  is  therefore  denied. 

Petition  denied* 
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Hob  r  rmm  Bapuitiui.  ^See,  oontn,  Rodgers  ▼.  Bu/nihard,  84  Tez.  441;  •.  o.,  7  Am. 
BBP.M;  jrarAaBT.i{obert<,18]llnii.406;  •.a.lOAm.Bep.Wl.  PMtiii0fB  ▼.  Itoo<n« » 
Iowa,  aM«  aoeords  wtth  the  principal  cue,  being  founded  on  McCownd  ▼•  Bied»  6  HL  Hi; 
■DdBBiwT.  Biclfrtf,  apind.  IM.   Hie  Utter  dtee  JlbGontMl  i.  BMd. 


Gaikbt  y.  Peoplb. 

(VTIlLnO.) 
MMfMi^  law — trial — bailiff  in  Jwy  roam, 

TIm  pranaee  of  the  officer,  wbo  has  charge  of  the  Jarj  In  a  capital  eaae,  ia 
their  mom  during  part  of  their  deliberatione,  is  not  a  enffleient  came  for 
Mtdng  aside  a  verdict  of  .guilty,  anleee  it  appears  tliat  the  Jury  were  iou 
pn^rly  inflaenoed  or  the  righta  of  the  accoaed  were  prejadioed  therel^. 

pONYIGTION  of  murder.    The  opinion  states  the  point 

Kmworthy  S  Beardsley,  for  plaintifb  in  error. 

R  M»  Parmenier,  State's  attorney,  for  the  people* 

MuLKSTy  J.  [Omitting  other  matters.]  It  is  finaUy  urged, 
that  the  Terdict  of  the  jury  should  have  been  set  aside  for  the 
reason  one  or  more  of  the  bailiffs  having  charge  of  the  jury  were 
present  during  a  portion  of  the  time  they  were  deliberating  and 
oonsidering  of  their  verdict ;  and  in  support  of  this  position,  the 
case  of  Stale  t.  Snyder ,  20  Kans.  306,  and  that  of  People  v.  Khapp, 
42  Mich.  247 ;  8.  c,  36  Am.  Rep.  438,  are  cited. 

The  first  case  is  somewhat  different  in  its  facts  from  the  one  at 
bar.  The  other  cannot  be  distinguished  from  the  one  before  us. 
In  Slate  v.  Snyder,  the  bailiff  who  had  charge  of  the  jury,  and  who 
was  present  during  its  deliberations,  had  been  inbroduced  and 
examined  as  a  witness  on  behalf  of  the  State,  and  had  testified  to 
material  facts  against  the  accused. 

In  such  a  case,  it  must  be  admitted  there  are  reasons,  of  the  most 
unperative  character,  which  forbid  the  presence  of  the  oflScer  during 
the  deliberations  of  the  jury.  The  probable  effect  of  his  presence, 
Qiidor  such  circumstances,  would  be  to  prevent  that  free  and 
independent  discussion  and  consideration  of  his  testimony  which 
the  ends  of  justice  demand  and  the  obligationsof  the  jurors  impose. 
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And  in  any  event,  by  reason  of  his  official  position  and  supposed 
superior  knowledge  with  respect  to  the  questions  in  controversy,  his 
presence  would  necessarily  incline  the  more  timid  and  inex- 
perienced jurors  to  refrain  from  the  expression  of  any  views  they 
might  have  on  the  subject  of  their  verdict. 

In  the  case  at  bar,  while  it  is  true  one  of  the  bailiffs,  who  was 
present  during  a  portion  of  the  time  the  jury  were  considering  of 
their  verdict,  was  examined  as  a  witness,  yet  it  was  only  with 
reference  to  the  plat  of  the  town  —  a  matter  about  which  there 
was  no  controversy,  and  consequently  a  matter  tht.t  could  have 
provoked  no  discussion  before  the  jury. 

In  addition  to  this,  it  is  shown,  affirmatively,  in  this  case,  that 
nothing  was  said  or  done,  by  either  of  the  bailiffs  who  waited  on 
the  jury,  to  influence  or  control  their  deliberations. 

The  case  of  People  v.  Knapp  is  placed  upon  the  broad  ground, 
that  the  presence  of  an  officer  during  the  deliberations  of  the  jury, 
is  such  an  irregularity  and  invasion  of  the  right  of  a  trial  by  a  jury 
as  to  absolutely  vitiate  the  verdict  in  all  cases,  without  regard  to 
whether  any  improper  influences  were  actually  exerted  over  the  jnrj 
or  not^  While  we  feel  and  frankly  acknowledge  the  force  of  the 
reasoning  by  which  this  conclusion  is  reached,  we  are  unable  to 
fully  give  it  our  sanction. 

So  far  as  the  cases  cited  hold  that  it  is  improper  for  an  officer  of 
the  court,  or  any  one  else  not  a  juryman,  and  especially  one  who 
has  been  examined  as  a  witness  in  the  cause,  upon  controverted 
facts,  to  be  present  while  the  jury  is  deliberating  upon  the  subject 
of  their  verdict,  we  give  them  our  hearty  approval.  But  we  are 
unable  to  go  to  the  length  of  saying,  that  if  an  impropriety  of  the 
kind,  for  any  cause,  happens  to  be  committed,  the  verdict  is  therebji 
in  every  case,  necessarily  vitiated,  without  regard  to  the  conductor 
motives  of  the  officer  or  the  effects  of  his  presence  upon  the  jarj. 

We  prefer  saying  such  a  breach  of  duty  on  the  part  of  the  officer 
is  a  grave  irregularity,  which  will  or  will  not  have  the  effect  of 
vitiating  the  verdict,  depending  upon  the  circumstances  in  each 
particular  case.  Like  most  questions  of  that  kind,  which  often 
arise  in  the  course  of  a  trial,  we  are  of  opinion  it  may  be  safely 
mtrusted  to  the  discretion  of  the  court  who  tries  the  cause,  and  thu 
court  would  not  feel  at  liberty  to  interpose,  except  where  it  can  see 
there  has  probably  been  an  abuse  of  that  discretion. 

Where,  in  a  case  of  this  kind,  it  affirmatively  appears  that  the 
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^ffloer  was  not  iuflnenced  by  improper  motives,  and  that  his  conduct, 
ontside  of  the  mere  fact  of  being  in  the  presence  of  the  jnry,  was 
unexceptionable,  and  the  coart  is  nnable  to  discover,  after  dae 
ioqairy,  any  thing  connected  with  the  transaction  from  which  it 
might  reasonably  be  inferred  the  jury  were  improperly  influenced, 
or  the  rights  of  the  accused  prejudiced,  we  can  see  no  sufficient 
reason  for  setting  the  verdict  aside,  thereby  incurring  the  expense, 
troable  and  delay  of  another  trial. 

Ou  the  other  hand,  when  the  inquiry  develops  any  fact  or  cir- 
cumstance which  tends  to  show  that  the  accused  may  have  been 
prejudiced  by  the  irregularity,  the  verdict  should  be  set  aside,  and 
at  would  be  error  not  to  do  so. 

In  ihis  case,  we  are  unable  to  discover  any  thing  of  that  kind, 
aod  most  therefore  presume  that  the  court  below  properly  exercised 
the  discretion  with  which  the  law  has  clothed  it,  in  cases  of  this 
character. 

Believing  that  substantial  justice  has  been  done,  and  perceiving 
no  material  error  in  the  proceedings  of  the  court  below,  the  judg* 
meat  of  that  court  will  be  affirmed. 

Judgmeni  afflrmed. 


DODGB  V.  Coi& 

(97  m.  88S.) 

AriadMMi — lunatuf*  real  ettats — inherent  power  of  eawrt  to  order  oaU. 
A  court  of  eqaitj  has  Inherent  power  to  order  a  sale  of  a  lunatic's  real  estate. 

BILL  to  set  aside  a  sale  of  land    by  a  former  conservator  of  a 
lunatic.     The  opinion  states  the  case.    The  bill  was  dismissed 
below. 

H,  B.  Hopkins  and  Enoch  P.  Sloan,  for  appellant 

A.  UeCuQoch  and  R.  0.  Ingersoll,  for  appellees. 

MuLKRT,  J.  [Omitting  minor  matters.]  It  is  further  claimed, 
that  at  the  time  of  the  rendition  of  the  decree  by  the  Circuit  Court 
of  Peoria  county  anthorizing  a  sale  of  the  land,  there  was  no  lawm 
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existence  in  this  State  conferring  upon  Circuit  Courts  power  to 
order  a  sale  of  the  land  of  an  idiot  or  insane  person.  If  this  posi- 
tion be  true,  it  necessarily  fojlows  the  whole  proceedings  in  that 
court,  and  the  sale  under  it  by  the  conservator,  were  a  nullity,  and 
all  persons  claiming  title  through  such  proceedings  and  sale  are 
chargeable  with  notice  of  that  fact,  for  every  one  is  conclasively 
presumed  to  know,  when  purchasing  an  estate,  the  legal  effect  of 
every  judgment  or  decree  through  which  he  deraigns  title. 

It  is  conceded  that  at  the  time  of  these  proceedings  there  was  no 
statute  which  in  terms  authorized  courts  of  chancery  to  entertain 
applications  for  the  sale  of  real  estate  belongiug  to  an  idiot  or  in- 
sane person.  The  statute  then  in  force  gave  the  conservator  ''the 
entire  care  of  the  estate,"  "both  real  and  personal  of  an  "  idiot, 
lunatic,  or  distracted  person,'*  and  authorized  him  to  sue  and  be 
sued  in  his  capacity  of  conservator,  and  also  provided  that  execn- 
tions  issued  against  him  as  conservator  might  be  levied  upon  any 
property  in  his  possession,  whether  real  or  personal,  belonging  to 
his  ward,  not  exempt  from  execution,  and  that  the  same  might  be 
sold  as  in  any  other  cases.  It  also  authorized  him  to  sell  and  dis- 
pose of  the  personal  estate  of  his  ward  without  any  order  of  the 
court  for  that  purpose,  but  no  such  power  was  conferred  upon  him 
with  respect  to  the  real  estate.  The  act  also  provided  that  the  con- 
servator should  be  allowed  reasonable  compensation  for  his  services, 
yet  it  was  silent  as  to  how  he  was  to  be  paid  where  the  estate  of  his 
ward  consisted  solely,  as  in  this  case  of  unproductive  real  estate. 
Revised  Laws  of  1833,  p.  332. 

The  statute  in  force  at  that  time  in  relation  to  the  poor  of  the 
county,  like  our  present  statute,  made  no  provision  for  any  one  who 
had  property  of  his  own.  So,  if  the  position  of  the  appellant  is 
correct,  it  follows  that  an  idiot  or  insane  person  at  that  time,  if  his 
conservator  were  unable  to  obtain  credit,  might,  with  an  unpro- 
ductive estate  in  lands  worth  1100,000  or  more  have  starved  to 
death,  while  neither  the  State  nor  his  relations  would  have  been 
under  any  obligations  to  provide  for  him,  simply  because  there  was 
no  power  in  the  courts  to  order  a  sale  of  his  lands.  If  such  was 
the  law  at  the  time  of  those  proceedings,  it  must  be  confessed  it 
was  extremely  defective,  and  it  is  difficult  to  conceive  how  a  court, 
whose  jurisdiction  is  founded  mainly  upon  necessity  and  the  gene- 
ral principle  that  it  will  afford  relief  where  there  is  no  adequate 
remedy  at  law,  would  be  impotent  to  afford  relief  under  such  ci^ 
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onmstanoes.      We   canuot  yield    our  assent   to  this  view  of  the 
matter. 

The  legislature,  in  providing  the  conservator  should  have  I'eason- 
ableoompensationforhisservices,  must  have  intended  the  appropri- 
ate ooarts  should  be  open  to  him  where  it  oould  not  be  otherwise  en- 
f creed.  Other  creditors,  where  there  was  no  personal  estate,  were 
authorized,  under  the  provisions  of  the  statute,  to  go  into  a  court 
of  law,  obtain  judgments  against  the  conservator,  sue  out  execu- 
tions, and  caaae  the  real  estate  of  the  ward  in  the  conservator's 
posBSssion  to  be  sold  in  satisfaction  of  their  judgments.  But  the 
•tatate  afforded  him  no  such  remedy.  He  could  not,  of  course, 
•ae  himseli^  as  conservator,  nor  could  he  sue  his  ward  in  a  court  of 
law ;  so,  in  snch  case,  all  creditors  would  have  a  remedy  except  the 
conservator,  unless  he  were  permitted  to  go  into  a  court  of  equity 
for  reUet  and  the  only  relief  that  courts  could  afford  would  be  to 
order  a  sale  of  so  much  of  the  land  as  would  be  necessary  to  pay 
his  demand. 

The  law,  upon  the  appointment  of  the  conservator,  confers  upon 
him  certain  powers,  and  imposes  certain  duties,  which  the  statute, 
in  express  terms,  denominates  a  trust.  The  relation  of  trustee  and 
cestui  que  trust  is  at  once  created  between  him  and  his  ward.  The 
estate  of  the  latter  becomes  a  trust  fund  for  his  own  support  and 
that  of  his  family,  if  he  has  one,  and  like  any  other  trust  fund,  it 
is  subject  to  the  control  and  direction  of  a  court  of  equity. 

The  argument  by  which  the  conclusion  is  reached,  that  a  court 
of  chancery  had  no  power  to  order  the  sale  in  question,  is  in  gene- 
nd  terms,  as  we  understand  it,  substantially  this:  That  by  the 
common  law  of  England,  as  it  existed  prior  to  the  fourth  year  of 
the  reign  of  James  the  First,  the  power  and  control  over  the  per- 
sons and  property  of  lunatics  and  idiots  belonged  to  the  king,  as 
parens  pairiiB,  and  were  exercised  by  him  through  the  lord  chan- 
cellor. That  although  this  jurisdiction  was  exercised  by  the  lord 
chancellor  in  the  High  Court  of  Ghancery,  yet  it  was  not  exercised 
by  him  in  his  character  of  chancellor,  or  by  virtue  of  the  general 
powers  pertaining  to  that  court,  but  on  the  contrary,  by  virtue  of 
a  separate  and  distinct  commission  under  the  sign  manual  from 
the  Crown.  That  upon  the  organization  of  our  State  government 
the  State,  as  a  political  sovereignty,  in  its  character  of  parens 
pairia,  succeeded  to  all  the  rights  and  duties  previously  enjoyed  or 
exercised  by  the  Crown  of  England  with  respect  to  idiots  and  Inna- 
VoL.  XXXVII— 15 
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tic8  and  their  estates.  That  the  power  to  which  the  State  thus 
succeeded  is  uot  of  a  judicial  character,  wherefore,  iu  the  distribu- 
tioD  of  the  powers  of  government  under  the  Constitution,  it  was 
not  thereby  delegated  to  or  conferred  upon  the  judicial  department 
of  government,  and  hence,  without  express  legislation,  a  court  of 
chancery  was  not  authorized  to  exercise  it.  That  this  view  has 
much  force  in  it  cannot  be  denied. 

It  is  conceded  that  the  power  exercised  by  the  lord  chancellor 
of  England  over  the  persons  and  estates  of  lunatics  and  idiots 
was,  in  early  times,  when  the  jurisdiction  of  the  High  Court  of 
Cliancery  was  very  limited,  conferred  upon  him  by  special  grant 
from  the  crown,  and  was  uot,  except  perhaps  to  a  limited  extent, 
referable  to  the  general  powers  exercised  by  him  in  his  character  of 
chancellor.  We  also  understand,  that  in  theory  of  law,  the  State, 
in  its  character  of  parens  patricB,  may  rightfully  exercise  the  same 
power  and  control  over  the  persons  and  property  of  lunatics  and 
idiots,  that  was  exercised  by  the  Crown  of  England  through  the 
lord  chancellor,  at  the  period  referred  to.  We  further  understand, 
tliat  under  the  constitution  of  1818,  and  the  statutes  in  force  at 
the  time  of  the  sale  in  question,  the  Circuit  Courts  of  this  State 
possessed  original  jurisdiction  in  all  matters  *  *  *  in  chan- 
cery, as  the  same  had  been  previously  exercised  and  understood  in 
the  courts  of  this  country  and  England,  having  general  chancerj 
powers,  and  that  they  possessed  no  other  or  further  powers  or  jar- 
isdiction. 

And  it  must  also  be  confessed,  that  the  decided  weight  of  author- 
ity establishes  the  proposition,  that  a  court  of  chancery  has  no 
inherent  power  to  decree  a  sale  of  lands  belonging  to  lunatios, 
idiots,  infants,  or  others  laboring  under  disabilities. 

Leaving  out  of  view  the  eifect  of  the  statute  relating  to  idiots 
and  insane  persons,  already  alluded  to,  it  follows  that  if  the  sale  in 
question  can  be  sustained  at  all,  it  must  be  upon  general  and  funda- 
mental principles  which  have  not  heretofore  received  full  recogni- 
tion by  courts  of  equity  in  determining  the  power  to  order  snch 
sales,  and  this  will  lead  us  to  consider,  briefly,  the  general  features 
of  our  State  government,  so  far  as  they  may  be  supposed  to  have 
any  bearing  upon  this  question. 

All  political  powers  which  the  State  may  rightfully  exercise  at 
all  belong,  ultimately,  to  the  people,  in  their  sovereign  corporate 
capacity,  which  they  may  distribute  tor  purposes  of  governoienk 
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in  8Qch  manner  as  they  think  best^  subject  to  the  limitation^  that 
when  the  State  government  is  organized  it  shall  be  republican  in 
form.  These  powers  of  goTemment  are,  in  their  very  nature, 
either  legislative  or  executive.  Every  legitimate  exorcise  of  politi- 
cal power,  of  necessity,  consists  in  the  making  or  execution  of  some 
law.  The  executive  powers  are,  in  their  nature,  either  judicial  or 
ministerial  ;  hence,  for  convenience  of  administration,  the  powers 
of  government  are,  by  the  Constitution  of  this  State,  and  that  of 
all  the  others,  so  far  as  we  are  advised,  divided  into  three  classes, 
namely:  legislative,  executive  and  judicial;  and  by  this  division 
are  conferred  respectively  upon  three  distinct  branches  of  the  gov- 
ernment, and  this  being  a  complete  disposition  of  the  whole,  it 
follows,  neither  branch  of  government  to  whom  these  powers  have 
been  thus  delegated  can  exereise  any  of  those  conferred  upon  either 
of  the  others.  While  each  department  is,  in  theory,  independent 
of  the  others,  and  must  therefore  in  the  first  instance  judge  of 
its  own  powers  within  the  grant,  yet  whenever  any  property  right 
is  drawn  in  question,  in  a  legal  proceeding  depending  upon  an  al- 
leged usurpation  of  power  by  either  of  the  other  departments,  and 
not  with  respect  to  a  matter  of  which  such  department  is  made  the 

exclusive  judge,  the  ultimate  power  of  determining  the  question 
belongs  to  the  judiciary.  It  is  the  right  of  the  legislature  to  pass 
general  laws  for  the  gpvemment  and  regulation  of  all  persons  and 
property  within  the  State,  and  it  is  made  the  exclusive  judge  of 
their  fitness  and  propriety,  so  long  as  they  do  not  encroach  upon 
the  powers  intrusted  to  the  other  departments  of  the  government,, 
or  interfere  with  vested  rights. 

The  legislature  has  the  power,  should  it  deem  it  expedient,  to 
repeal  all  laws  not  embodied  in  the  Constitution,  except  such  as 
are  essential  to  the  enforcement  of  vested  rights,  and  subject  to  the 
same  limitation,  it  may  change  the  forms  of  action  and  modes  of 
procedure  in  courts  of  justice  to  whatever  extent  it  may  see  fit. 

The  judicial  powers  of  the  State  are  exercised  by  courts  estab- 
lished under  the  Constitution,  in  conformity  with  the  usage  and 
principles  of  the  common  law,  or  in  the  manner  prescribed  by  the 
legislature. 

When  set  in  motion  by  the  institution  of  suits  for  the  settlement 
of  difflcnltieSy  it  is  the  province  of  courts  to  declare  what  the  law  is, 
and  apply  it  to  the  controversies  before  them.  They  have  no  power 
to  make  law.     That  is  a  legislative  function,  which  must  be  exer* 
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cised  exclusiyely  by  the  legislative  branch  of  the  government 
They  are  only  permitted  to  declare  what  the  law  is,  and  apply  it  to 
existing  controversies,  when  brought  beiore  them  by  some  appro- 
priate  proceeding. 

These  general  propositions  are  plain,  simple  and  well  understood 
by  all  who  have  even  a  limited  knowledge  of  the  organic  law  of  the 
State. 

Nevertheless,  when  we  come  to  apply  them  to  actual  controvert 
sies,  growing  out  of  the  varied  relations  which  the  citizens  sustain 
to  the  State  and  to  one  another,  wo  encounter  doubts  and  difficnl- 
ties  of  the  gravest  character. 

Just  where  the  dividing  line  is  to  be  drawn  between  judicial  and 
legislative  power,  with  respect  to  certain  subjects,  often  presents 
questions  about  which  enlightened  courts  and  eminent  jurists 
widely  differ. 

So  while  the  powers  of  courts  seem  so  very  simple  and  clearly 
defined,  yet  in  the  application  of  them  to  actual  cases  their  proper 
limits  are  often  difficult  to  determine.  And  the  difficulty  in  thii 
respect  is  not  a  little  enhanced  by  the  fact,  the  same  Constitutiou 
by  which  the  distribution  of  the  powers  of  government  is  made 
provides  for  a  specific  class  of  courts  by  name,  which  have  from 
time  immemorial  had  a  definite  mode  of  procedure,  and  exercised 
many  powers  which  if  determined  by  the  constitutional  test,  as 
founded  on  the  simple  distribution  of  the  powers  of  government, 
could  hardly  be  regarded  as  strictly  judicial,  and  it  is  reasonable  to 
suppose  that  the  people  in  providing  through  the  organic  law  of 
the  State  for  these  courts  intended  to  establish  them  with  all  the 
powers  which  had  theretofore  been  exercised  by  those  courts.  As 
an  illustration,  where  the  legislature  has  not  otherwise  provided,  alt 
courts  of  record  and  of  general  jurisdiction  may  prescribe  such 
reasonable  rules  as  may  be  necessary  for  the  efficient  transaction  of 
their  business,  and  parties  litigant  and  counsel  are  bound  by  them. 
Nevertheless,  the  power  thus  exercised  in  the  adopting  of  such 
rulos  is  clearly  in  its  nature  legislative,  and  not  judicial.  Moreover, 
much  that  is  done  by  the  judges  who  preside  over  these  courts  is 
purely  of  a  ministerial  character,  yet  absolutely  essential  to  the 
transaction  of  the  business  of  the  courts.  So,  much  of  their  pro- 
cedure and  many  of  their  powers  are  of  common-law  origin.  On 
th^'s  principle  courts  without  any  legislation  for  that  purpose  are 
understood  to  have  an  inherent  power  to  cause  to  be  brought  before 
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them  and  panished  all  persons  who  nnlawfuUy  obstruct  their  pro- 
cess during  term  time. 

The  yery  act  of  establishing  a  court  by  implication  confers  upon 
it  such  powers,  not  expressly  given,  as  are  necessary  to  the  efficient 
transaction  of  all  such  business  as  it  is  by  law  authorized  to  per* 
form. 

The  primary  object  of  eyery  enlightened  government  is  the  pro- 
tection of  the  persons  and  property  of  its  citizens,  ^nd  of  all  the 
agencies  usually  provided  for  the  accomplishment  of  this  object 
the  courts  are  confessedly  the  most  efficient. 

The  State,  upon  its  organization,  assumes  the  duty  of  providing 
for  the  peace,  health,  security  and  common  welfare  of  all  who  owe 
it  allegiadoe,  and  it  especially  undertakes  to  provide  for  and  pro- 
tect  those  who  are  in  tsLct  or  in  contemplation  of  law  unable  to  take 
care  of  themselves,  and  this  is  accomplished  to  a  large  degree 
through  its  courts.  Through  their  coercive  powers  property  is  pro- 
tected from  the  assaults  of  force,  fraud  and  dishonesty,  and  through 
their  administration  is  made  to  supply  the  wants  and  relieve  the 
necessities  of  the  weak  and  helpless,  and  to  accomplish  these  ends 
is  the  primary  object  in  establishing  them.  Courts  of  chancery 
deal  with  property  rights  almost  exclusively. 

Indeed,  it  has  been  said  by  high  authority  that  they  are  power- 
less to  act  in  any  case  where  the  rights  of  property  are  not  in  some 
manner  involved,  though  this  is  denied  by  others.  However  this 
may  be,  it  is  undeniable  that  the  business  of  courts  of  equity  is  al- 
most, if  not  entirely,  confined  to  adjusting  difficulties  and  contro- 
versies with  respect  to  property,  and  to  administering  it  for  the 
benefit  of  those  who  are  not  permitted  by  the  law,  or  have  not 
mind  sufficient,  to  act  for  themselves. 

In  short,  courts  of  equity  have  to  deal  with,  declare  and  enforce 
property  rights.  They  have  no  power  to  create  them.  Their  busi- 
ness is  simply  to  declare  and  enforce  them  as  they  find  them, 
through  the  modes  of  procedure  which  the  law  has  provided. 
Every  right  to  be  thus  declared  and  enforced  by  a  court  of  equity 
springs  from  the  law  by  reason  of  the  existence  of  some  fact  or  facts, 
or  combination  of  facts.  Therefore,  in  every  suit  of  the  kind,  it  is 
the  duty  of  the  court,  where  it  is  denied,  to  ascertain  in  the  first 
place  whether  the  fact  or  combination  of  facts  upon  which  the 
right  depends  exists ;  and  in  the  second  place,  to  determine  whether 
the  law,  as  applicable  to  the  facts  found,  gives  the  right  claimed  ; 
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and  the  performance  of  these  duties^  on  the  part  of  the  court,  ia 
the  exercise  of  jadicial  power. 

NoW|  inasmuch  as  the  primary  object  of  all  property  rights  is  to 
provide  the  owner  with  means  to  relieve  his  wants  and  necessities, 
and  to  administer  to  his  comfort,  convenience  and  well-beings  the 
law  wisely  gives  to  every  adult  person,  not  laboring  under  disabili- 
ties,  the  unlimited  right  to  dispose  of  whatever  belongs  to  him  in 
such  manner  and  for  such  purposes  as  he  may  deem  most  conducive 
to  the  object  in  question,  and  there  is  no  difference,  in  this  respect, 
between  personal  and  real  estate.  And  inasmuch  as  infants  are  pre- 
sumed by  law  to  be  incapable  of  contracting,  and  therefore  are  not 
permitted  to  sell  or  otherwise  dispose  of  their  estates,  except  to  a  limi- 
ted extent,  courts  of  equity  have  from  time  immemorial,  upon  proper 
application,  assumed  jurisdiction  over  their  persons,  their  personal 
estate,  and  the  rents  and  profits  of  their  lands,  and  applied  the  same 
to  their  support  and  education,  and  this  without  any  special  statute 
authorizing  them  to  do  so.  And  in  the  same  manner  the  lord  chan- 
cellor in  England,  as  we  have  already  seen,  by  virtue  of  a  special 
commission  from  the  Grown,  applied  the  personal  estate  and  the 
profits  of  the  real  estate  of  lunatics  and  idiots  to  their  support  and 
maintenance.  Upon  what  principle  may  it  be  said  then  that  a 
court  of  equity  has  an  inherent  right  to  order  a  sale  of  the  personal 
estate  of  an  infant  for  his  support,  and  yet  have  no  such  inherent 
power  to  dispose  of  his  lands  for  the  same  purpose  ?  It  is  not  a 
sufficient  answer  to  say,  because  one  is  personal  property  and  the 
other  is  real  property.  The  right  to  own  property  at  all,  as  we  have 
just  seen,  implies  the  right  to  have  it  applied  to  one's  support,  and 
there  is  no  difference  in  this  respect  between  land  and  personal  estate, 
or  whether  the  ovnier  is  an  infant  or  an  idiot  or  an  adult  free  from 
disabilities. 

Inasmuch  as  the  jurisdiction  of  courts  of  equity,  in  disposing  of 
the  personal  estate  of  infants  for  their  support,  does  not  depend 
upon  any  statutory  provisions,  but  upon  general  principles,  it  ia 
important  to  ascertain  as  definitely  as  we  can  the  true  reasons  upon 
which  the  jurisdiction  rests,  and  also  to  discover,  if  possible,  the 
grounds  upon  which  they  have  hitherto  declined  to  assume  jurifi- 
diction,  when  the  application  has  been  to  sell  realty  for  the  same 
purpose. 

So  fai  as  this  country  is  conceraed,  the  mere  difference  between 
the  two  kinds  of  property  cannot  reasonably  be  regarded  as  an  ele- 
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ment  io  the  qaestioii.  It  is  believed  the  true  and  only  rational 
grounds  upon  which  the  jurisdiction  rests,  are:  1.  The  duty  of 
the  State  to  protect  and  provide  for  such  of  its  citizens  as  are  inca- 
pable of  taking  care  of  themselves.  2.  The  right  of  every  owner 
of  property  to  have  it  applied  to  his  support  3.  The  absolute  ne- 
cessity for  sach  relief.  4  Such  applications  involve  the  exercise 
of  judicial  power.  5.  The  duty  which  the  State  owes  to  those 
laboring  under  disabilities  can  be  more  appropriately  and  efficiently 
performed  through  courts  of  eqaity  than  in  any  other  way. 

8inoe  all  of  these  reasons  apply  with  equal  force  to  applications 
for  the  sale  of  real  property,  the  natural  inquiry  arises,  why  is  it 
held  the  jurisdiction  does  not  extend  to  real  property  ?  Doubtless, 
for  two  reasons  : 

1.  The  jurisdiction  originated  in  England,  at  a  time  when  it  was 
contrary  to  the  settled  policy  of  that  country  to  interrupt  the  courne 
of  descents  to  real  property.  The  law  o(  primogeniture  was  then 
in  full  vigor,  and  was  regarded  with  great  favor  by  the  courts,  and 
of  coarse  every  severance  of  an  estate  necessarily  interrupted  the 
coarse  of  descent,  and  was  justly  regarded  as  antagonistic  to  the 
much  cherished  right  of  primogeniture.  It  was  the  pride  of  the 
English  people  to  keep  their  large  and  valuable  landed  estates  in- 
tact, so  that  they  might  descend  from  generation  to  generation  in 
the  same  family.  Moreover,  the  lands  there  were  almost  universally 
productive,  so  that  the  income,  as  a  general  rule,  was  all  that  was 
neoessaiy  for  the  support  of  those  laboring  under  disabilities,  hence 
there  was  no  necessity  for  the  sale  of  the  realty.  The  policy  of  this 
country  is  the  very  reverse  of  that  which  gave  rise  to  the  rule  in 
England.  With  us  it  has  been  the  settled  policy  to  keep  our  landa 
unfettered  by  entailments,  and  to  encourage,  as  far  as  possible,  their 
free  and  untrammelled  transfer  from  one  to  another. 

2.  The  recognition,  in  this  country,  of  the  rule  which  permits 
eonrts  of  chancery  to  order  a  sale  of  the  personal  estate,  but  not 
of  the  realty,  of  persons  laboring  under  disabilities,  is  attributable 
solely  to  the  great  veneration  in  which  previous  decisions  are  held 
by  the  courts.  As  a  general  rule,  a  court  follows  the  old  beaten 
track  of  precedents,  without  ever  stopping  to  inquire  into  the  reasons 
upon  which  they  rest,  until  it  discovers  that  to  follow  it  in  some 
particular  case  will  result  in  great  hardship  or  manifest  injn^tice^ 
when,  for  the  first  time,  it  feels  itself  Vmnnd  to  reconsider  the  reasons 
npon  which  the  precedents  it  has  hitherto  followed  rest,  and  upon 
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such  reoonsideration  it  may  find  that  the  grounds  upon  which  Uie 
original  case  was  decided  are  not  sound,  and  that  all  the  subsequent 
cases  have  simply  followed  it  without  examining  the  reasons  upon 
which  it  rests,  or  it  may  turn  out  that  the  reasons  upon  which  tbe 
original  case  was  decided  have  ceased  to  exist  In  either  of  the 
cases  supposed,  where  the  case  has  not  become  a  rule  of  property, 
the  court  should  disregard  the  precedents,  and  announcesncharale 
as  is  consonant  with  reason  and  justice.^ 

The  value  of  every  case  as  a  precedent,  which  is  not  founded 
upon  some  statutory  provision  and  has  not  become  a  rule  of  prop- 
erty, depends  entirely  upon  the  reasons  which  support  it  If  it  ib 
founded  upon  a  misapprehension  of  facts,  or  is  supported  by  false 
logic,  or  the  reasons  upon  which  it  rests  have  ceased  to  exist,  and 
the  case  has  not  become  a  rule  of  property,  it  should  be  disapproved, 
and  no  longer  be  recognized  as  authoritative. 

On  the  other  hand,  where  a  question  has  once  been  solemnly 
decided  by  a  respectable  court  of  last  resort,  the  decisions  of  snch 
court  should,  unless  some  of  the  reasons  we  have  mentioned,  or 
others  equally  good,  affirmatively  appear  to  the  contrary,  be  accepted 
as  the  best  evidence  as  to  what  the  law  is  on  that  question,  and 
courts  should  give  it  effect  accordingly,  or  in  others  words,  should 
adhere  to  the  principle  of  stare  deems. 

The  general  rule  unquestionably  is,  all  cases  falling  within  the 
same  principle,  however  much  they  may  differ  in  their  facts  as  to 
unimportant  matters,  should  be  decided  in  the  same  way.  In  onr 
judgment,  in  this  country,  where  it  is  the  settled  policy,  as  we  have 
seen,  to  encourage  the  free  transfer  of  real  property  to  the  same 
extent  as  that  of  personal  estate,  there  is  no  more  reason  for  holding 
that  a  court  of  equity  has  an  inherent  power  to  order  the  sale  of 
the  one  and  not  the  other,  than  there  would  be  to  attempt  to  found 
a  distinction  with  respect  to  the  power  of  the  court  to  order  a  sale 
on  the  difference  between  a  flock  of  sheep  and  a  herd  of  cattle. 

If  courts  of  equity  have  the  power,  without  legislation,  to  order 
the  sale  of  the  one,  they  have  power  to  order  the  sale  of  the  other, 
and  since  there  is  no  question  as  to  their  power,  with  respect  to  the 
sale  of  the  personal  estate  of  an  infant,  we  hold,  for  the  reasons 
already  stated,  they  may,  in  like  manner,  direct  the  sale  of  the  real 
estate  of  an  infant,  lunatic,  or  idiot,  whenever  necessary  for  hifl 
support  AH  the  reasons  which  we  have  mentioned  as  the  grounds 
of  the  jurisdiction  of  a  court  of  equity  to  order  a  sale  of   the  per- 
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aonal  estate  of  an  infant,  apply  with  more  force,  if  possible,  to  tlie 
«ue  of  a  lanstio  or  idiot. 

An  inquiry,  for  the  purpose  of  determining  whether  there  is  a 
necenity  for  converting  the  i*cal  estate  of  »  lunatic  into  money  for 
his  support  in  a  particular  case,  is  clearly  the  exercise  of  judicial 
power,  and  since  the  primary  object  of  all  property  rights  is  to 
proride  the  owner  with  means  to  relieve  his  wants  and  necessities, 
and  since  every  such  owner  therefore  has  the  right  to  hiivc  his  pro* 
perty  applied  for  these  purposes,  and  inasmuch  as  lunatics  are  un- 
able to  do  this  for  themselves,  and  it  is  the  peculiar  province  of 
courts  of  equity  to  enforce  existing  rights,  when  the  law  affords  no 
adequate  remedy,  as  it  certainly  does  not  in  cases  of  this  character, 
it  is  not  perceived,  on  principle,  why  courts  of  equity  may  not  well 
assume  jurisdiction  in  such  cases ;  and  it  is  hardly  a  sufScient 
answer  to  say  the  precedents  are  the  other  way,  if  well  established 
principles  sanction  the  jurisdiction. 

It  is  conceded  that  if  there  was  not  an  existing  right  in  the  luna- 
tic to  have  his  property  applied  for  his  support,  then  a  court  of 
equity  would  have  no  power  or  authority  to  interpose,  for  to  do  so 
would  be  an  invasion  of  the  rights  of  the  legislature,  or  in  other 
words,  it  would  be  simply  judicial  legislation. 

At  the  time  of  the  application  for  an  order  for  the  sale  of  the 
land  in  controversy,  there  was  no  lord  chancellor  commissioned 
by  the  State  with  the  power  to  provide  for  the  wants  and  necessi- 
ties of  all  lunatics  and  idiots  within  the  State,  nor  was  there  any 
other  tribunal,  save  a  court  of  equity,  authorized  to  act  in  the 
premises. 

Moreover,  it  must  be  borne  in  mind,  that  when  this  diversity  in 
the  jurisdiction  exercised  over  infants  and  persons  of  unsound 
mind  first  obtained,  courts  of  chancery  were  then  in  their  infancy, 
and  the  principles  upon  which  they  acted  were  not  so  well  defined 
and  understood  as  they  are  now.  At  that  time,  tlieir  jurisdiction 
was  confined  in  very  narrow  limits  and  was  extended  to  comitara- 
tively  but  few  subjects,  and  to  hold  that  all  matters  over  which 
they  did  not  then  assume  jurisdiction  is  a  sufficient  reason  for  with- 
holding equitable  relief  at  the  present  time  would  be  to  deprive 
courts  of  equity  of  the  greater  portion  of  their  jurisdiction.  This 
we  are  not  prepared  to  do.  All  who  are  conversant  with  the  history 
of  equity  jurisprudence  know  that  as  a  distinct  system,  it  has  been 
of  constant  growth  and  development  from  its  inception  to  the 
Vol.  XXXVII— 16 
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present  time,  covering  a  period  of  hundreds  of  yeai-s.  The  juris- 
diction of  a  court  of  equity  does  not  depend  upon  the  mere  acci- 
dent whether  the  court  has,  in  some  pi'evious  case  or  at  some 
distant  period  of  time,  granted  relief  under  similar  circumstances, 
but  rather  upon  the  necessities  of  mankind,  and  the  great  princi* 
pies  of  natural  justice,  which  are  recognized  by  the  courts  as  a  part 
of  the  law  of  the  land,  and  which  are  applicable  alike  to  all  condi- 
tions of  society,  all  ages,  and  all  people.  Precedents  are  useful  as 
evidences  of  what  the  law  is,  and  serve  as  guides  in  the  application 
of  those  principles.  Where  it  is  clear  the  circumstances  of  the 
case  in  hand  require  an  application  of  these  principles,  the  fact 
that  no  precedent  can  be  found  in  which  relief  has  been  granted 
under  a  similar  state  of  facts  is  no  reason  for  refusing  it.  Curtis 
v.  BrowTiy  29  111.  201 ;   Voria  v.  Sloan,  68  id.  588. 

It  is  not  true  however  in  point  of  fact,  that  courts  of  equitj 
have  never  exercised  jurisdiction  over  the  persons  and  estates  of 
lunatics  and  idiots:     Bx  parte  Salisbury,  3  Johns.  Ch.  347. 

It  is.  further  claimed  by  appellant,  that  the  proceeding  by  the 
^  conservator  to  sell  the  land  was  adverse  to  his  ward,  and  there- 
fore the  ward  should  have  been  made  a  party,  and  that  not  having 
been  done,  the  court  was  without  jurisdiction  to  render  any  decree 
in  the  case.  We  do  not  regard  the  proceeding  as  adverse  to  the 
ward,  but  on  the  contrary,  for  her  benefit. 

The  petition  prayed  for  a  sale  of  the  premises  for  the  payment 
of  existing  indebtedness  on  account  of  her  support  and  for  her 
future  maintenance,  and  so  far  as  its  object  was  to  provide  means 
for  her  future  support,  it  was  clearly  for  her  benefit,  and  it  was  not 
therefore  necessary  to  make  her  a  party. 

The  allegations  in  the  petition  were  sufficient  to  give  the  court 
jurisdiction,  and  the  decree  must  therefore  be  regarded  as  binding 
in  all  collateral  proceedings,  and  iisefFect  in  this  respect  cannot  be 
changed,  even  admitting  the  proceeds  of  the  sale  were  applied  to 
an  improper  purpose,  which  we  do  not  wish  to  be  understood  as  at 
all  intimating  was  done.  This  substantially  disposes  of  the  main 
objections  against  the  validity  of  the  decree,  and  sale  by  the  con- 
servator, and  the  conclusion  reached,  of  course,  renders  it  unneces- 
sary to  consider  other  questions  which  have  been  argued  by  connseL 

For  the  reason  stated,  we  are  of  opinion  the  decree  of  the  Ci^ 
cuit  Court  should  be  affirmed,  and  it  is  therefore  so  ordered. 

Decree  afflrmei 
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PowBLL  v.  Board  of  EpuoAtioxr. 

(97  ni.  875.) 

BekooU  —  common — modem  language  taught  <n. 

Under  the  proriflion  of  the  school  law  allowing  instruction  in  "  such  other 
branches,  indading  vocal  music  and  drawing/'  as  may  be  prescribed  by  the 
directors  or  Toters,  any  modem  language  may  be  taught.    (See  notOt  p.  199.) 


6 


ILL  to  enjoin  a  misappropriation  of  school  funds.     The  opinion 
states  the  case. 


WQderman  di  BamiU,  and  £.  A.  Halbert  and  J.  M.  Ditty  for 
appellants. 

O.d  O.A.  Kamer^  for  appellees. 

ScoiTy  J.  We  have  given  this  case  that  fall  and  careful  oonsidera^ 
tion  its  importance  demands,  and  find  that  our  views  on  the  questions 
raised  may  be  stated  without  any  very  elaborate  discussion.  The 
bill  was  brought  by  a  number  of  tax  payers,  against  the  board  of 
education  of  the  school  district  in  which  thoy  reside  and  in  which 
their  property  is  situated,  to  enjoin  what  they  allege  is  a  misappro- 
priation of  the  school  funds  of  the  district. 

The  principal  allegations  of  the  bill  upon  which  is  based  the  right 
of  relief  are  : 

First  That  complainants  are  advised,  as  a  matter  of  law,  the 
board  of  education  has  no  power  to  prescribe  any  studies,  in  common 
schools  established  in  such  district,  other  than  the  branches  of 
edacation  prescribed  in  the  qualifications  for  teachers,  viz : 
orthography,  reading  in  English,  penmanship,  arithmetic,  English 
grammar,  modern  geography,  the  elements  of  the  natural  sciences, 
history  of  the  United  States,  physiology  and  the  laws  of  health, 
and  such  other  branches  of  an  English  education,  including  vocal 
music  and  drawing,  as  the  board  of  education,  or  the  voters  of  the 
district  at  the  annual  election  of  directors,  may  prescribe.    And — 

Second.  That  the  board  of  education,  without  power  or  authority 
of  law,  as  complainants  are  advised,  are  using  the  common  schools 
of  the  district  for  instruction  in  the  branches  of  a  German  education, 
aod  have  employed  teachers  to  teach,  and  who  arc  teaching  in  such 


124  ILLINOIS, 


Powell  y.  Board  of  Education. 


schools  German  orthography,  German  reading,  German  penmanship 
and  German  grammar,  and  are  misappropriating  and  diyerting  the 
oommon-school  funds  and  the  funds  derived  from  complaiiuintg 
and  other  tax  payers  in  the  district  foi  the  support  of  oommou 
achools  in  such  district,  to  the  teaching  of  such  German  branches. 

It  is  admitted  by  defendants,  that  the  German  language  is  one  of 
the  branches  taught  in  the  schoolsof  the  district  under  their  direction, 
but  it  is  denied  it  is  done  without  authority  of  law,  or  that  it  is  snj 
misappropriation  of  the  common-school  funds. 

It  is  also  set  up  in  the  answer,  the  teaching  of  the  German 
language  in  the  schools  of  the  district  does  not  increase  the  ezpeDsefl 
of  the  district  one  dollar;  that  the  same  number  of  teachers  now 
-employed  would  necessarily  be  employed  whether  the  German 
language  is  taught  or  not ;  that  instructions  in  the  English  branches 
are  ^not  allowed  to  suffer  on  account  of  teaching  German  ;  that  at 
An  election  for  members  of  the  board  of  education,  held  in  April, 
1878,  the  question  of  teaching  the  German  language  as  it  is  now 
taught  was  made  an  issue  at  the  polls,  and  guch  question  vas 
decided  by  a  majority  of  over  two  hundred  votes  in  favor  of  teaching 
fluch  language  in  the  schools  of  the  district,  and  that  the  German 
language  has  been  taught  in  the  schools  of  the  district,  without 
objection,  for  more  than  fifteen  years. 

Answers  to  specific  interrogatories  propounded  in  the  bill  discloBe 
a  few  facts  it  may  be  well  to  state,  in  order  to  a  clear  understanding 
of  the  case  in  all  its  bearings.  According  to  reports  of  teachers, 
the  number  of  pupils  participating  in  German  instruction  is  from 
80  to  90  per  cent  of  the  pupils  enrolled  for  the  years  covered  by  this 
controversy.  All  pupils  receive  instructions  in  the  English  branches 
taught  in  the  schools.  Participation  in  the  German  instruction  is 
optional  with  the  parents  of  the  pupils.  All  teachers  giving  in- 
struction in  German  teach  English  branches  in  their  respectiTe 
classes.  The  time  occupied  in  giving  instruction  in  GFerman,  in  the 
first  or  lowest  grade,  is  thirty  minutes,  and  in  all  other  classes  it  is 
one  hour  per  day.  On  the  hearing  in  the  Circuit  Court,  the  ij'H 
was  dismissed,  and  that  decree  was  affirmed  in  the  Appellate  Con ii- 
As  the  case  was  submitted  on  bill  and  answer,  the  facts  alleged  in 
the  answer  will  be  taken  as  true. 

But  one  questipn  arises  on  the  record,  as  the  case  comes  heiore 
this  court,  and  that  is  whether  the  board  of  education,  under  exist- 
jng  laws,  have  any  rightful  authority  to  allow  the  teaching  of  tbs 
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Cterman  language  as  one  of  the  branches  to  be  taught  in  the  schools 
of  the  district 

Section  1,  article  8,  of  our  present  Gonstitution  declares  :  ^  The 
geueral  assembly  shall  provide  a  tliorough  and  efficient  system  of 
free  schools,  whereby  all  the  children  of  the  State  may  receive  a 
good  common-school  education."  This  section  of  the  Constitution 
is  mandatory,  and  at  the  same  time,  it  is  a  limitation  upon  the 
power  of  the  general  assembly.  So  far  as  it  makes  it  the  duty  of 
the  legislature  to  establish  **  a  thorotigh  and  efficient  system  of  free 
schools,"  it  is  mandatory*  But  the  latter  clause  of  the  section  is  a 
limitation  upon  the  power  of  the  legislature  as  to  the  character  of 
edacation  to  be  afforded  by  the  system  of  free  schools  to  be  estab- 
lished and  maintained.  It  is  not  a  grant  of  power,  as  was  said  in 
Richards  v.  Raymond,  92  111.  612,  for  the  general  assembly  needed 
no  grant  of  power  to  enable  it  to  enact  any  laws  that  might  be 
deemed  necessary  to  advance  the  welfare  of  the  people  of  the  State. 
It  is  apprehended,  if  it  were  not  for  the  limitations  contained  in 
the  section  cited,  and  also  in  the  third  section  of  the  same  article 
of  the  Constitution,  the  legislature  might  enact  any  law  deemed 
most  beneficial  to  the  people  of  the  State,  on  the  subject  of  schools 
snd  general  education.  But  those  sections  fix  limits  in  two  par- 
ticnlars  beyond  which  the  legislature  may  not  go,  and  of  course  all 
inhibited  legislation  on  the  subject  of  education  would  be  void. 

Observing  the  constitutional  restriction,  the  general  assembly  can 
only  establish  a  ''system  of  free  schools  '^  that  will  afford  '*  a  good 
common-school  education.''  But  what  is  ''a  common-school 
edacation  ?  "  As  the  Constitution  is  silent  on  the  subject,  it  is 
evidently  left  to  the  wisdom  of  the  general  assembly  to  declare  what 
would  constitute  such  an  education.  No  doubt  that  body  would 
be  boand  to  conform  to  the  popular  understanding  of  what  con- 
etitntes  **  acommon-school  education."  Without  being  able  to  give 
sny  accurate  definition  of  a  ''common  school,"  it  is  safe  to  say  the 
common  understanding  is,  it  is  a  school  that  begins  with  the  rudi- 
ments! elements  of  an  education,  whatever  else  it  may  embrace,  as 
contradistinguished  from  academies  or  universities  devoted  exclu- 
sively  to  teaching  advanced  pupils  in  the  classics,  and  in  all  the 
higher  branches  of  study  usually  included  in  the  curriculum  of  the 
colleges. 

The  act  of  1872,  which  is  the  last  revision  of  the  School  Law, 
enacts  that  every  school  ostabliphed  under  is  provirfona  **.«ball  be 
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|or  the  instruction  in  the  branches  of  education  prescribed  in  the 
gualifications  for  teachers,  and  in  such  other  branches,  inclading 
vocal  music  and  drawing,  as  the  directors,  or  the  votei-s  of  ihe 
district,  at  the  annual  election  of  directors,  may  prescribe."  The 
qualifications  of  teachers  of  the  first  grade,  as  preiscribed  by  the 
act,  shall  be  to  ''  teach  orthography,  reading  in  English,  peninaD- 
ship,  arithmetic,  English  grammar,  modern  geography,  the  elQinents 
of  the  natural  sciences,  the  history  of  the  United  States,  physiology 
and  the  laws  of  health,"  and  of  the  second  grade,  shall  be  to 
teach  '*  orthography,  reading  in  English,  penmanship,  arithmetic, 
English  grammar,  modern  geography,  and  the  history  of  the  United 
States." 

The  difSculty  in  the  case  lies  in  ascertaining  what  studies  the 
board  of  education  may  prescribe  for  the  schools  of  the  district, 
under  the  phrase  ^^such  other  branches."  As  the  branches  teachers 
shall  be  qualified  to  teach  are  specifically  mentioned,  the  argument 
insisted  upon  in  support  of  the  bill  is,  the  branches  ernmerated  are 
the  kind  of  branches,  and  the  language  in  which  they  are  expressed 
in  the  statute  is  the  kind  of  language,  the  legislature  had  in  mind 
when  it  used  the  general  terms,  ''and  in  such'  other  branches/' 
Wo  will  be  assisted  to  a  clearer  understanding  of  what  the  general 
assembly  may  have  intended  to  be  understood  by  the  use  of  the 
words,  "such  other  branches,"  in  connection  with  the  studies  pre- 
scribed for  the  schools,  by  a  brief  review  of  the  legislation  concern- 
ing public  schools.  It  maybe  well  to  observe, — first,  the  legislature, 
from  its  earliest  action  on  the  subject  of  schools,  seems  to  have 
used  the  words  " free  schools,"  and  "common  schools,"  inter- 
changeably, sometimes  using  one  phrase  and  at  other  times  using 
the  other,  as  meaning  the  same  thing ;  and,  second,  that  the  woi*ds, 
''English  education,"  found  in  the  bill,  do  not  exist  in  the  present 
statute.  In  the  revision  of  1872  of  the  School  Law,  the  expression) 
"English  education,"  was  omitted.  Notwithstanding  the  omission 
of  the  words,  "  English  education,"  from  the  statute,  it  must  be 
conceded  the  education  to  be  afiForded  to  the  children  of  the  State 
by  the  system  of  free  schools  the  general  assembly  is  required  to 
establish,  is  what  is  popularly  understood  to  be  an  "  English 
education."  But  what  is  an  " English  education  ?  "  The  sciences 
are  taught  in  the  languages  of  all  civilized  peoples.  Mathematics, 
geography,  geology,  and  other  sciences  taught  in  the  schools  are  no 
more  a  part  of  an  English  education  than  they  are  of  a  German 
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«dacatioQ.  An  education  acqnii'ed  throngh  the  medium  of  the 
Englbh  language  is  an  English  education  ;  but  if.  the  same  branohes  { 
were  taught  in  the  German  language  it  would  be  a  Oermaix  ednca^- 
tion.  It  is  th()refore  the  language  employed  as  a  medium  of 
instruction  that  gives  distinctive  character  to  the  education,  whether 
English,  German  or  French,  and  not  the  particular  branches  of 
learning  studied.  This  accords  with  the  legislative  description,  as, 
io  the  act  of  1847,  of  schools  entitled  to  support  from  public  funds, 
that  they  shall  bo  English  8chools,r— that  is,  schools  'Mn  which  the 
medium  of  instruction  was  the  English  language."  Keeping  these 
definitions  in  view^  wo  may  be  better  prepared  to  understand  the 
legislation  concerning  schoolsi,  and  may,  possibly,  discern  the  legis- 
lative intention  as  to  what  studies  should  be  prescribed  for  the 
•common  schools  of  the  State. 

[Omitting  a  review  of  legislation.] 

This  summary  of  the  legislation  respecting  common  or  free  schools 
makes  apparent  tho  class  or  description  of  schools  to  be  maintained . 
osii  of  the  public  school  fund,  no  jnatter  from  what. source  the  same  * 
may  be  derived.    It  is  manifest  such  schools  shall  be  what  are  > 
popularly  knawn  as  /'English  schools," — that  is,  the  medium  of 
instruction   in  all  schools  established  or  to  be  established  under 
existing  laws  shal)  be  the  Jlnglish  language^  but  there  has  been  no 
intention  expressed,  in  any  legislation  respecting  schools,  to  inhibit 
the  teaching  of  modern  languages  in  such  schools.     On  the  con- 
trary, the  legislation,  for  more  than  a  third  of  a  century  back  of  the  . 
act  of  1872,  by  affirmative  expressions,  allowed  it.    It  would  be  an 
unreasonable  construction,  that  because  the  act  of  1872  is  silent  upon 
the  question  of.  teaching  modern  languages  in  common  schools,  h 
is  therefore  a  restriction  on  that  policy  that  had  grown  up  under 
former  legislation,  and  hsid  been  so  generally  acted  upon  throughout 
the  State.     Had  such  been  the  intention  of  the  general  assembly,  it 
would  no  doubt  have  used  apt  words  to  express  that  intention.  The 
absence  of  any  affirmative  expressions  abrogating  the  former  poUcy 
in  respect  to  teaching  modern  languages  in   common  schools  is 
persaasive,  at  least,  that  that  policy  was  not  to  bo  changed. 

Under  this  view  of  the  law,  there  can  be  no  valid  objection  to 
teaching  German  or  other  modern  language  as  a  branch  of  study 
in  common  schools,  **  as  the  directors,  or  the  voters  of  the  district 
at  the  annual  election  of  directors,  may  prescribe,"  where  the  medium 
<rf  instruction  in  such  schools  is  the  English  language. 
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Directors  are  invested  by  law  with  large  discretion  in  all  matten 
pertaining  to  the  management  of  schools.  With  the  discretionarj 
powers  of  officers,  whether  execatiye  or  judicial,  courts  have  no 
rightful  authority  to  interfere  unless  where  there  has  been  such 
abuse  of  their  discretion  as  works  palpable  injustice  or  injaiy. 

Section  48  of  the  School  Law  makes  school  directors  of  each  difl- 
trict  a  body  politic  and  corporate,  and  gives  them  power  to  ^direct 
what  branches  of  study  shall  be  taught  and  what  text-books  and 
apparatus  shall  be  used  in  the  several  schools." 

Gonstruing  this  clause  of  the  statute  in  McGormick  v.  Burt^  95 
111.  263 ;  8.  c,  35  Am.  Bep.  163,  it  was  said  :  '*  In  the  performanoe 
of  the  duties  imposed  by  law  upon  school  directors,  they  must 
exercise  judgment  and  discretion.  What  rules  and  regulations  will 
best  promote  the  interests  of  the  school  under  their  immediate  con- 
trol, and  what  branches  shall  be  taught,  and  what  text-books  shall 
be  used,  are  matters  left  to  the  determination  of  the  directors,  and 
must  be  settled  by  them  from  the  best  lights  they  cun  obtain 
from  any  source,  keeping  always  in  view  the  higheut  good  of  the 
whole  school.'^ 

Power  is  expressly  given  to  directors  to  order  that  ''other  branches^ 
than  those  enumerated  may  foe  taught  in  the  common  schools,  and 
by  another  section,  they  are  given  discretion  to  say  what  those 
branches  of  study  shall  be.  The  limitation  ui>on  this  power  arises 
out  of  the  Constitution  itself ;  and  is,  that  such  schools  shall  be 
distinctively  English  schools,  in  which  the  medium  of  instruction 
is  the  English  language,  and  that  such  schools  shall  be  what  are 
popularly  understood  to  be  ''common  schools,'*  as  contradistin- 
guished  from  colleges  and  universities.  This  view  of  the  law  finde 
sanction  in  the  reasoning  in  Richards  v.  Raymond^  92  III.  612. 

In  Stuai^t  V.  School  Directors,  30  Mich.  69,  questions  analogoo^ 
with  those  involved  in  this  decision  were  discussed,  and  much  of 
the  reasoning  in  the  opinion  is  valuable  as  aiding  us  in  the  con- 
strnction  we  have  given  to  our  own  statute. 

[Omitting  a  minor  consideration.] 

We  may  take  judicial  notice  of  what  is  generally  known, —  that  the 
German  and  other  modern  languages  have  been  taught  in  the  com* 
mon  schools  in  many  localities  in  the  State.  For  many  yean 
modern  languages  have  constituted  "  other  branches''  of  study  in 
the  common  schools,  and  the  legislature  has  not  seen  fit  to  forbid 
the  course  adopted.     The  teaching  of  modern  languages  in  our 
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eommon  schools  has  been  too  long  acquiesced  in  to  be  now  changed 
except  by  legislatiTe  action,  if  done  at  all.  It  ought  not  to  be  done 
by  judicial  constmction. 

This  bill  makes  no  case  that  will  warrant  eqaitable  relief.  It  is 
admitted  the  Oerman  language  is  one  of  the  branches  taught  in  the 
schools  of  the  district  by  the  direction  of  the  board  of  education, 
but  that  is  allowable  under  the  School  Law,  as  the  same  has  been 
oonstmed.  Nothing  contained  in  the  bill  shows  the  school  is  not 
an  SngKsh  school,  in  which  the  common  medium  of  instruction  is 
the  English  language.  The  mere  fact,  the  Oerman  language  is  one 
of  the  branches  of  study  prescribed,  does  not  change  its  character 
as  an  English  school. 

The  judgment  of  the  Appellate  Gourt  will  be  aflBrmed. 

Judgment  affirmed* 
Walkbb,  J.,  dissenting. 


Bns  R  TBB  Baponn.-  Sfanllar  doctrine  was  held  in  SlMart  ▼.  ^School  DMriot,  80 
Bek  9^  wfaeie  Ooolbt.  J.,  nid :  "When  this  doctrine  was  broached  to  ub«  we  must 
to  no  llttie  surprise  that  the  legislation  and  policy  of  oar  State  were  ^ipealed  to 
the  right  of  the  State  to  famish  a  liberal  education  to  the  youth  of  the  State  in 
■hools  brought  within  the  reach  of  all  olannwi  We  supposed  it  had  always  been  under- 
Mood  In  this  State  that  education,  not  merely  Id  the  rudiments,  but  in  an  enlaiged  sense, 
ms  legarded  as  an  important  practical  advantage  to  be  supplied  at  their  option  to  rich 
Md  poor  aUke,  and  not  as  something  pertaining  merely  to  culture  and  accomplishment  to 
btbronght  as  such  within  the  reach  of  those  whose  accumulated  wealth  enabled  them  to 
Mr  for  Ik^  And  he  oonchides :  **  Neither  In  our  State  policy  i  in  our  Constitution,  nor 
hoar  laws,  do  we  flnd  the  primaiy  school  districts  restricted  in  the  branches  of  knofriedge 
wUdi  their  cOoen  may  oaose  to  be  taui^t,  or  the  grade  of  instruction  that  may  be  given. 
If  Ihrir  vcCen  ooossBt  in  regular  form  to  bear  the  expense  and  raise  the  taxes  for  the 
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(hfp9mtkm--'liabSbUy  of  etoekhold&n  —  aUmmpi  to  eeade. 

A  prifile  coTpoumtion^  the  stockholden  of  which  were  not  iDdividually  re» 
HWilhVi  for  its  debts  iDcreaaed  its  stock  ander  aathority  of  its  charter, 
aad  mhsoiptioiifl  to  such  new  stock  were  made  apon  the  agreement,  aet 
iotth  in  tho  snbseriptioa  paper,  that  no  assessment  should  be  made,  and 
that  eadi  sahseriber  was  to  pay  only  $10  per«hare  for  such  new  stock,  the- 
p»  valno  of  which  was  $100  per  share.  Held,  that  this  provision  was  void 
•■  egaiasi  orediton  of  the  corporation  withoat  notice  of  it,  and  that  snch 
flnditors  eoold  enforce  payment  for  snch  stock  to  the  extent  of  their 
Ls. 

ToL.  XXXVn— 17 
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/^BEDITOB'S  bill.    The  opinion  states  the  case. 

McCleUany  Tefoksbury  £  Cummins^  tor  appellant 

Joseph  E.  Smithf  William  B.  Oibbs,  and  Dexter,  fferriek  d  Alkn, 
for  appellees. 

Scott,  J.  The  bill  in  this  case  was  brought  by  the  Union  Mntaal 
Life  Insurance  Oompany,  a  corporation  existing  under  the  laws  of 
the  State  of  Maine,  against  the  Frear  Stone  Manufacturing  Com- 
pany, a  corporation  existing  under  the  laws  of  the  State  of  IlliDois, 
and  the  stockholders  in  the  last  mentioned  company.  It  is  a 
creditor's  bill,  and  the  facts  necessary  to  an  understanding  of  the 
question  of  law  raised  and  discussed  may  be  readily  stated,  as  mort 
of  them  appear  by  admission  on  demurrer. 

An  act  of  the  general  assembly  of  the  State  of  Illinois,  approved 
February  23,  1867,  created  a  corporation  styled  the  Northweetern 
Manufacturing  Company.  Section  2,  of  the  charter,  provided  the 
capital  stock  of  the  company  should  be  $200,000,  and  might  be 
increased  by  resolution  of  the  board  of  directors  to  any  amount  not 
exceeding  $1,000,000,  and  should  be  divided  into  shares  of  tlOO 
each.  The  corporation  was  duly  organized,  under  the  charter,  in 
1867,  and  afterward,  under  the  provisions  of  section  2  of  the  char- 
ter, the  capital  stock  of  the  company  was  increased,  by  a  resolation 
of  the  board  of  directors,  to  $300,000.  The  shares  were  fixed  at 
$100  each.  The  company  thus  organized  commenced,  as  it  was 
au.thorized  to  do,  the  manufacture  of  artificial  stone,  under  the 
"  Frear  patent 

In  1868,  a  number  of  persons,  named  as  defendants  in  the  bill, 
became  subscribers  to  the  capital  stock  of  the  Northwestern  Mann- 
facturing  Company,  under  an  agreement,  of  which,  omitting  the 
date  and  signatures  thereto,  the  following  is  a  copy,  viz.:  "We 
the  undersigned,  subscribers  to  the  capital  stock  of  the  Northwestern 
Manufacturing  Company,  of  Chicago,  do  hereby  subscribe  for,  and 
agree  to  take,  the  number  of  shares  of  $100  each,  in  the  stock  of  said 
company,  set  opposite  our  names,  and  pay  for  the  same  according 
to  the  terms  following,  and  as  follows,  to  wit : 

'^  1st  The  stock  of  the  company  shall  be  and  remain  as  it  nov 
is,  at  $800,000,  in  shares  of  $100  each. 

''  3d.     The  business  of  the  company  shall  be  the  mannfactora 
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and  ttle  of  Frear's  patent  artificial  stone,  stnoco^  mastic^  cement, 
etc.,  and  the  sale  or  disposal  of  the  patent  right  to  parties  in  other 
parts  of  the  State  of  Illinois. 

''Sd.  No  assessment  shall  oyer  be  made  upon  the  stock  of  the 
company. 

''4th.  The  said  oompany  are  to  pay  the  present  owners  of  the 
patent  right,  aboTC  mentioned,  $125,000  for  snch  exdnsiye  right  in 
and  to  the  State  of  Dlinois. 

**  5th.  We  agree  to  pay  ten  dollars  npon  each  share  of  stock 
snbscribed  by  ns,  which  is  the  sum  total  we  shall  be  held  liable  to 
pay. 

^  6th.  Fifteen  thousand  dollars  of  the  proceeds  of  the  sale  of 
stock,  as  aboTe,  shall  go  the  company  and  be  used  as  further  work- 
ing capital,  in  carrying  on  the  manufacture. 

^  7th.  Fifteen  thousand  dollars  in  cash  shall  be  paid  the  present 
owners  for  the  manufactory  and  contents  on  hand  for  work,  in- 
cluding stock  on  hand,  which  shall  go  to  the  credit  of  the  company 
in  part  payment  for  this  patent  right,  leaving  due  the  present 
owners  of  the  patent  right  the  sum  of  tllO,000,  which  shall  be  paid 
out  of  the  first  earnings  of  the  company,  or  the  disposal  of  patent 
rights  in  other  parts  of  the  State.'' 

The  total  number  of  shares  which  the  subscribers  to  the  agree- 
ment obligated  themselyes  to  take,  was  two  thousand  five  hundred 
and  eighty-five,  of  the  value  of  $100  each,  representing  a  total  value 
of  stock  of  $258,500.  Persons  not  subscribers  to  the  agreement,  took 
other  shares.  Certificates  of  stock  were  issued  to,  and  accepted  by, 
the  subscribers  to  the  agreement.  On  the  9th  day  of  March,  18fi9, 
by  an  act  of  the  general  assembly,  the  name  of  the  corporation  was 
changed  to  "  The  Frear  Stone  Manufacturing  Gompany,"  under 
which  name  it  continued  until  it  ceased  to  do  business,  in  January, 
1874.  On  the  8th  day  of  December,  1870,  the  Union  Mutual  Life 
Insnrance  Company  loaned  the  defendant  corporation  the  sum  of 
$50,000,  which  indebtedness  was  evidenced  by  a  promissory  note 
payable  five  years  after  date,  with  interest,  at  the  rate  of  eight  per 
eent  per  annum,  and  was  secured  by  trust  deed  on  certain  real 
estate  owned  by  the  oompany.  The  interest  was  paid  on  this  note 
until  1872,  when  default  was  made.  After  the  maturity  of  the 
note,  judgment  was  obtained  on  it  for  the  sum  of  $72,254,  upon 
vhich  execution  was  issued,  and  on  the  ISth  day  of  March,  1877,  it 
vas  letamed  by  the  proper  officer  wholly  unsatisfied.    A  bill  was 
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filed  to  forecloBO  the  trust  deed,  and  on  decree  obtained  for  the  sale 
of  the  mortgaged  property,  it  was  sold  to  complainant  for  $10,000, 
which,  it  is  alleged,  was  twice  its  value.  After  giving  credit  for  sQ 
that  was  realized  by  the  mortgage  sale,  there  remained  the  sum  of 
165,221 .06,  still  owing  to  complainant,  to  recover  which  the  present 
bill  was  filed  against  the  corporation  and  the  stockholders.  Most 
of  the  defendants  paid  $10  on  each  share  by  them  held,  bat  others 
paid  nothing,  and  the  allegation  of  the  bill  is,  that  each  share- 
holder is  liable  for  the  unpaid  portion  of  his  stock,  whatever  it  may 
be.  It  is  further  alleged,  no  officer  or  agent  of  the  complaining 
corporation  had  any  knowledge  or  notice  of  the  existence  of  the 
subscription  paper,  or  that  the  stockholders  had,  in  any  manner, 
undertaken  to  limit  their  liability  to  pay  for  the  stock  by  them 
subscribed,  until  November,  1876,  which  was  long  after  the  indebt- 
ness  to  complainant  had  become  due.  Other  matters  are  stated  in 
the  bill,  but  as  they  are  not  material  to  the  decision  of  the  case, 
they  need  not  be  noted.  Most  of  the  stockholders  named  as 
defendants  demurred  to  the  bill;  others  pleaded  discharges  in 
bankruptcy;  others  answered,  and  some  were  de&ulted.  The  Gircnit 
Oourt  sustained  the  demurrer  to  the  bill,  and  as  the  court  was  of 
opinion  the  bill  could  not  be  maintained  against  any  of  defendants, 
for  want  of  equity,  and  that  no  relief  could  be  decreed  in  favor  of 
complainant  on  the  facts  alleged,  on  motion  of  complainant  the  bill 
was  dismissed  as  to  all  of  defendants,  with  the  reservation  to  com- 
plainant of  the  right  to  assign  error  on  the  decision.  That  decree 
was  affirmed  in  the  Appellate  Oourt,  and  complainant  brings  the 
case  to  this  court  on  appeal. 

In  the  view  of  the  case  we  have  taken,  it  is  not  material  whether 
the  agreement  providing  that  the  capital  stock  of  the  corporation 
shall  be  non-assessable  applies  to  the  whole  stock,  or  only  to  that 
held  by  the  subscribers  to  the  agreement,  and  we  shall  not  now 
discuss  that  question. 

The  charter  of  the  defendant  corporation  was  granted  to  it  b; 
the  general  assembly  before  the  adoption  of  the  present  Constitution, 
and  consequently,  long  before  the  passage  of  the  general  Incorpora- 
tion Act,  and  is  not  therefore  affected  either  by  the  Constitution  or 
the  general  law  on  the  subject  of  corporations.  It  is  not  claimed 
the  charter  imposes  any  liability  on  the  stockholders  beyond  their 
obligation  to  pay  for  the  stock  by  them  subscribed,  or  what  is  the 
■ame  thing,  the  obligation  to  pay  for  such  stock  implied  in  the  act 
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of  subflcriptioiL  Whether  there  is  any  express  promise  to  pay  for 
stock  at  ibe  time  of  sabscriptiony  or  not,  the  law  implies  such 
promise  by  the  acceptance  of  snch  stock  on  the  part  of  the  holder. 
UnksSy  therefore,  the  agreement  in  eyidence  limits  the  liability  of 
the  stockholders  to  a  less  sum,  there  conld  be  no  question  as  to  their 
liability  for  the  par  valne  of  the  stock.  Upon  the  construction  that 
shaD  be  giren  to  that  instrnment,  the  decision  hinges. 

It  will  be  noticed  the  agreement  provides  :  ''  First  The  stock  of 
the  company  shall  be  and  remain  as  it  now  is,  at  $300,000,  in  shares 
of  $100  each.  *  *  *  Third.  No  assessment  shall  ever  be 
made  upon  the  stock  of  the  company.  *  *  *  Fifth.  We  agree 
to  pay  ten  dollars  upon  each  share  subscribed  by  us,  which  is  the 
Bom  total  we  shall  be  liable  to  pay."  It  is  not  shown  the  corporation 
ever  assented  to  the  limitation  agreement,  other  than  by  issuing  to 
Bahscribera  stock  under  it.  That  may  however  be  regarded  as  an 
acceptance  of  the  subscriptions  for  stock  on  the  terms  stated  in  the 
agreement  The  bill  is  framed  on  the  theory  the  agreement,  so  far 
as  the  corporation  may  have  consented  to  the  limitation  of  the 
liability  of  the  subscribers  to  pay  the  par  value  of  the  stock  issued 
to  them,  is  uUra  mreSf  but  having  accepted  the  stock,  the  stock- 
boldeiB,  by  that  act,  became  liable  to  pay  the  par  value  of  the  stock 
inned  to  and  held  by  them.  It  is  upon  the  principle,  the  assets  of 
a  corporation  are  trust  funds  for  the  payment  of  its  debts,  and  the 
liability  to  pay  for  stock,  implied  in  the  act  of  accepting  it,  becomes 
as  much  a  pajrt  of  the  trust  fund  as  any  asset  of  the  corporation, 
and  may  be  reached  by  the  aid  of  the  courts.  It  seems  to  be  con- 
ceded such  a  limitation,  as  that  contained  in  the  agreement,  would 
be  void  if  it  should  be  applied  to  corporations  existing  under  gen- 
eral or  special  laws  imposing  personal  liability  on  the  stockholders, 
as  an  attempt  to  set  aside  or  avoid  a  statutory  obligation  or  duty/ 
The  argument  in  favor  of  the  validity  of  the  limitation  agreement, 
insisted  upon  by  the  defense,  is  that  in  the  absence  of  any  statute 
unposing  personal  liability,  such  an  agreement  is  valid  and  binding 
between  the  corporation  and  the  stockholders,  and  as  there  is  no 
privity  between  the  creditors  of  the  corporation  and  ti.e  stockholders, 
whatever  equity  the  creditors  may  have  must  be  worked  out  against 
the  corporation.  One  reason  assigned  for  the  position  assumed  is, 
the  creditors  can  enforce  no  obligation  against  the  stockholders  the 
corporation  itself  could  not  enforce.  The  latter  proposition  has 
neither  principle  nor  the  weight  of  recent  judicial  decisions  for  its 
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Bupport  It  is  not  true  that  creditors  of  a  oorporation  cannot  enforce 
obligations  resting  upon  stockholders  that  the  oorporation  might 
not  be  able  to  do.  The  rule  rests  on  the  doctrine  of  estoppel  The 
contract  in  this  case  may  be  binding  on  the  corporation  that  accepted 
subscriptions  to  its  capital  stock  on  the  terms  therein  expressed. 
It  is  for  the  reason  it  is  competent  for  a  corporation  to  contract 
with  the  stockholders.  A  corporation  has  no  existence  apart  from 
its  officers  conducting  its  affairs,  and  who  represent  the  sharehold- 
ers. As  between  themselves,  any  contract  fairly  entered  into 
would  seem  to  be  valid.  At  all  events,  a  corporation  will  be  es. 
topped  to  say  its  contract  is  ultra  vires,  and  sue  its  stockholder! 
upon  obligations  arising  by  implication  of  law  that  it  had  once 
solemnly  waived.  But  no  such  doctrine  can  be  applied  to  credit- 
ors of  a  corporation.  They  sustain  a  widely  different  relation, 
both  to  the  corporation  and  its  shareholders.  The  distinction  hu 
its  foundation  in  reason  as  well  as  in  a  sound  public  policy.  The 
capital  stock  of  a  corporation  by  most  recent  decisions  is  a  tmst 
fund  that  the  directors  may  not  give  away  or  misappropriate  to  the 
prejudice  of  parties  whom  they  have  invited  to  deal  with  the  cor- 
poration. The  State  grants  the  franchise  ou  the  understanding  the 
corporation  created  will  have  a  capital  stock,  and  the  amount  isosn- 
ally  fixed  before  the  State  parts  with  the  franchise.  It  is  for  tiie 
security  of  all  persons  that  deal  with  the  corporation,  as  well  as  to 
afford  the  means  to  accomplish  the  objects  of  the  incorporation. 
When  the  charter  has  fixed  the  minimum  amount  of  capital  stock, 
what  warrant  have  the  stockholders  for  saying  a  less  sum  shall  con- 
stitute the  capital  stock  ?  It  would  simply  abrogate  by  prirate 
agreement  that  provision  of  their  charter.  Any  device  by  which 
the  members  of  a  corporation  seek  to  avoid  the  liability  which  the 
law  imposes  upon  them  is  void  as  to  creditors,  whether  binding  or 
not  as  between  themselves.  Of  this  character  is  an  agreement 
among  the  members  that  the  shares  of  the  capital  stock  of  the  cor- 
poration shall  be  regarded  as  '^ fully  paid  up."  Such  shares  so 
issued  are  said  to  be  ultra  vires,  at  least  to  the  extent  that  on  the 
winding  up  of  the  corporation  such  shareholders  will  be  adjadged 
contributories,  unless  it  shall  appear  they  have  given  for  such  stock 
the  equivalent  in  money  or  in  money's  worth.  Nor  is  it  in  the 
power  of  the  shareholders  by  private  agreement  with  the  corpora- 
tion to  make  the  shares  of  stock  issued  to  them  non-assessable  so 
M  to  excuse  payment  for  such  stock  at  its  par  value.     That  wonld 
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deprive  creditors  of  all  aeoxaitj,  which  is  the  very  thing  the  legis- 
lataie  intended  to  goard  against  by  the  proyision  in  its  charter 
the  corporation  shonld  have  a  certain  capital  stock.  The  authori- 
ties that  anatain  these  views  are  dted  in  Thompson's  Liability  of 
Stockholders,  §  129,  and  in  Green's  Brice's  Ultra  Vires,  143. 

The  contract  in  this  case  comes  within  the  inhibition  of  the  prin- 
ciple stated.  It  was  an  attempt  by  a  secret  agreement  between  the 
shareholders  to  limit  their  liability  to  the  corporation  for  stock 
iflsaed  to  them  to  t80,000,  when  the  charter  under  which  the  com- 
pany acted  made  the  par  value  of  the  stock  $300,000.  It  is  said 
the  shareholders  having  made  one  contract  for  themselves,  the 
courts  cannot  make  another  for  them.  The  fallacy  of  the  argu- 
ment in  support  of  this  proposition  is  that  the  limitation  sought  to 
be  imposed  is  valid  as  against  the  creditors.  It  is  subversive  of 
their  rights,  and  therefore  inoperative  as  to  them.  It  is  a  breach 
of  trust  for  the  directors  to  issue  shares  of  stock  under  such 
restrictions,  and  shareholders  knowingly  participating  can  derive 
DO  benefit  from  such  a  contract  In  ttie  case  at  bar  the  general 
assembly  had  fixed  the  capital  stock  the  corporation  should  have, 
and  certainly  it  was  not  within  the  power  of  the  shareholders  to  say 
they  wonld  fix  it  at  a  less  sum.  It  is  doubtful  whether  a  corpora- 
tion can  change  its  capital  stock  without  legislative  sanction.  The 
weight  of  authority  is  against  the  right  This  would  se^m  to  be  so 
on  principle.  Stockholders  are  integral  parts  of  the  corporation, 
and  if  the  constituent  parts  cannot,  it  is  a  logical  sequence  the  body 
they  compose  cannot  do  it 

There  is  no  ground  for  believing  the  State  would  have  granted 
a  firanchise  to  this  corporation  had  it  been  known  its  capital  stock 
would  not  exceed  the  sum  fixed  by  the  stockholders.  Such  an 
agreement  is  inimical  to  the  rights  of  creditors,  and  plainly  against 
a  sound  public  policy.  Whether  so  intended  or  not,  it  might  be 
the  source  of  injury  to  persons  trusting  the  corporation  on  the  faith 
of  its  capital  stock.  The  books  showed  the  stock  had  all  been  issued, 
and  a  person  dealing  with  the  corporation  may  have  known  the 
shareholders  were  responsible,  and  so  given  credit  to  the  concern. 
It  would  be  a  novel  doctrine  if  shareholders,  after  the  corporation 
had  incurred  large  liabilities  on  the  faith  of  the  security  supposed 
to  be  afforded  by  the  stock  held  by  them,  will  be  permitted  to  avail 
of  a  private  agreement  between  themselves  and  the  corporation 
whose  stock  they  hold,  to  the  effect  that  no  assessment  shall  ever  be 
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made  on  the  stock  of  the  company,  or  as  in  this,  case,  that  they 
have  paid  ten  dollars  on  each  share  of  stock  by  them  subscribed, 
and  that  shall  be  the  snm  total  they  will  be  held  liable  to  pay.  It 
wonld  be  difficult  to  conceive  of  a  contract  more  mischieyons  in  its 
efPectSy  or  more  at  variance  with  our  sense  of  justice  and  right 
Availing  of  the  benefits  of  the  franchises  conferred  by  the  charter, 
fair  dealing  would  require  the  shareholders  should  bear  the  burdens 
it  imposed.  It  would  be  singular,  indeed,  if  the  shareholders  could 
appropriate  to  themselves  all  profits  that  might  be  realized  by  the 
corporation,  and  yet  contract  to  exempt  themselves  from  all  losses 
that  might  be  sustained.  Such  is  not  the  law,  and  a  contract  that 
would  have  that  effect  is  clearly  void,  as  being  inhibited  by  a  sound 
public  policy.  As  was  said  in  Upton  v.  TribUcochy  1  Otto,  45, 
<  equally  unsound  is  the  opinion  that  the  obligation  of  a  subscriber 
to  pay  his  subscription  may  be  released  or  surrendered  to  him  by 
the  trustees  of  the  company.  This  has  often  been  attempted,  but 
never  successfully."  Most  of  the  cases,  certainly  in  this  country, 
recognize  and  are  based  on  the  doctrine,  the  capital  stock  of  a 
corporation  is  a  trust  fund  for  the  security  of  its  creditors  that  the 
directors  have  no  rightful  authority  to  misappropriate  or  give  away. 
MiLLEB,  J.,  in  Sawyer  v.  Hoag^  17  Wall.  610,  speaks  of  this  as  a 
doctrine  of  modem  date,  and  adds,  ^Mt  is  no  solid  objection  to  such 
a  principle  that  it  is  modern,  for  the  occasion  for  it  could  not  sooner 
have  arisen."  The  principle  is  in  accord  with  our  sense  of  justice 
and  fair  dealing.  A  rule  that  would  permit  stockholders  to  coveoaot 
with  each  other  that  the  shares  they  hold  might  be  taken  at  a  nom- 
inal value,  and  be  non-assessable,  when  the  law  makes  them  of  par 
value,  would  work  an  injury  to  Creditors  the  law  will  not  tolerate. 
Gases  of  acknowledged  authority  on  the  liability  of  stockholders 
are :  Buchanan  v.  Smithy  16  Wall.  300 ;  New  Albany  v.  Burke,  11 
id.  96;  Sawyer  v.  IToag,  17  id.  610;  Upton  v.  TrOilcoek,  1  Otto,  45 ; 
Sanger  v.  Upton,  1  id.  56 ;  Henry  v.  Ver.  £  Ash.  R.  R^  17  Ohio, 
187 ;  Noah  v.  Oattender,  20  Ohio  St  199  ;  Hartford  &  New  Haven 
R.  R.  V.  Kennedy,  12  Conn.  499 ;  White  Mt.  R.  R.  v.  Eastman,  34 
N.  H.  124 ;  Ogilvie  v.  Knox  Ins.  Co. ,  22  How.  380  ;  Sagory  v.  Ihh 
hois,  3  Sandf.  Oh.  466.  Many  of  these  oases  on  examination  will 
be  found  to  contain  reasoning  appropriate  to  the  facts  of  the  case 
in  hand.  Sagory  v.  Dubois  is  a  well  reasoned  case,  and  declares  the 
salutary  principle,  that  the  capital  stock  fixed  by  such  associations 
and  specified  in  their  certificates,  is  the  amount  the  legislature  re* 
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qaired  to  be  paid  or  secared^  as  the  foundation  of  the  operations 
tiie  statute  permits  them  to  carry  on,  and  is  imperatively  demanded 
for  the  public  security.  In  Melvin  t.  Lamar  Ins,  Co.y  80  111.  446 ; 
a  c,  22  Am.  Rep.  199,  this  court  had  occasion  to  discuss  questions 
analogous  with  those  involved  in  this  decision.  It  was  there  said, 
*  the  rabscribed  stock  of  a  corporation,  as  also  its  other  property, 
18  a  trust  fund,  for  the  benefit  of  the  general  creditors  of  the  cor- 
poration, and  its  governing  officers  cannot,  by  agreement  with  a 
stockholder,  release  him  from  his  obligation,  except  by  fair  and 
honest  dealing  for  a  valuable  consideration,"  citing  with  approval 
some  of  the  oases  cited  supra.  The  same  doctrine  was  declared  iii 
Zirha  V.  Johet  Opera  House  Co.,  79  ni.  334. 

It  18  sought  to  take  a  distinction  between  the  cases  cited  and  the 
one  now  before  the  court,  and  the  reason  assigned  is,  defendants  do 
not  set  up  a  release  of  any  liability  once  assumed,  but  rest  upon 
the  terms  of  a  contract  between  the  corporation  and  the  stock- 
holders, under  which  there  was  no  liability  to  pay  beyond  the 
amount  fixed  by  such  contract  The  vice  of  the  argument  in  sup- 
port of  this  proposition  lies  in  the  assumption  that  the  contract  in 
this  regard  was  valid  and  operative  as  against  creditors  of  the  corpora- 
tion— an  assumption,  as  we  have  seen,  that  is  unwarranted.  An 
objection  much  like  the  one  taken  in  this  case  was  insisted  upon 
in  Melvin  v.  Lamar  Insurance  Ci>.,  and  was  regarded  as  untenable. 
In  that  case  a  large  number  of  shares  was  issued  to  stockholders, 
coupled  with  the  right  on  their  part  to  surrender  them  and  take 
back  their  money.  It  was  said :  '^  Such  an  agreement  will  be  dis- 
regarded, and  the  party  be  held  bound  to  all  the  responsibilities  of 
a  bona  fide  subscriber/'  So  in  this  case.  A  large  number  of 
shares  were  issued  to  defendants — an  amount  in  the  aggregate 
nearly  equal  to  the  entire  capital  stock  of  the  company  —  coupled 
with  an  agreement  that  the  stock  should  be  non -assessable,  and  the 
stockholders  should  only  be  bound  to  pay  ten  dollars  on  each  share 
held  by  them  as  the  sum  total  for  which  they  should  be  liable.  On 
the  books  of  the  corporation  defendants  appeared  to  be  bona  fide 
holders  each  of  the  number  of  shares  for  which  he  had  subscribed. 
The  alligation  of  the  bill  admitted  by  the  demurrer  to  be  true  is 
that  no  officer  or  agent  of  complainant,  when  it  became  a  creditor 
of  the  corporation,  had  any  notice  or  knowledge  of  the  existence  of 
the  agreement  purporting  to  limit  the  liability  of  the  stockholders. 
These  facts  brini;  the  case  within  the  principle  of  Melvin  v. 
Vol.  XXXVII— 18 
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Lamar  Ins.  Co.y  and  that  case  aDBwera  the  objection  taken  in  this 

case* 
In  Whiie  Mt.  R.  R.  Co.  v.  Easiman,  34  N.  H.  124,  defendant 

subflcribed  for  stock  and  took  an  agreement  in  writing  that  be 

might  within  one  year  surrender  a  part  of  the  shares  taken  by  him 

and  be  discharged.    The  agreement  was  held  Toid  as  a  f  rand  apoa 

other  subscribers.    The  principle  sanctioned  is  that  every  sob- 

Bcriber  must  bear  his  just  proportion  of  the  common  burdeo,  to 

which  he  professes  to  bind  himself  by  the  contract  he  holds  out  to 

the  public  M  his  contract  with  the  corporation.    Other  cases,  cited 

supra,  sustain  the  same  doctrine. 

So  far  as  the  record  before  this  court  discloses,  defendante 
appeared  to  all  persons  dealing  with  the  corporation  to  be  stock- 
holders, with  no  notice  of  any  agreement  their  liability  for  shares 
held  by  them  was  less  than  what  the  law  would  impose  in  case  of 
an  unconditional  subscription  to  the  capital  stock  of  a  corporadoiL 
The  secret  agreement  of  the  shareholders  in  this  case  must  be 
regarded  as  void  —  certainly  as  to  creditors  of  the  corporation  with* 
out  notice — and  the  stockholders  held  to  be  bound  to  all  tiie 
responsibilities  of  bona  fide  subscribers. 

The  judgment  of  the  Appellate  Court  will  be  reyersed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with  thii 
opinion. 

Judgme^U 

DiOKBY,  0.  J.,  and  Oeaig,  J.,  dissented. 


ojl&:k& 


m  THX 


SUPREME  COURT 


OF 


INDIANA. 


BoBOOL  TowK  OF  MoirrioBLLO  T.  Ebkdall. 

(12  Ind.  9L) 

j0tm€if^'negaHaUe  ifutrument  by  ptMie  offlcer-^mode  of  executing 

A  negotiable  note  made  by  echool  trastees,  for  the  proper  parpoees  of  thell 
office,  and  parporting  to  be  tbeir  individaal  oblifration,  bat  witb  tbe  ad* 
dition  to  their  aifrnataree  of  their  official  description,  is  binding  upon 
the  school  corporation.    {See  note,  p,  142.) 

ACTION  on  promissory  notes.   The  opinion  states  the  case.  The 
pIainti£F  had  judgment  below. 

/>•  Turpie,  H.  D.  Pierce  and  J/.  M.  Sill,  for  appellant 

A.  FT.  Reynolds  and  J?.  W.  Sellerf,  for  appellee. 

WooDB,  J.    The  action  was  by  the  appellee  against  the  appellant 
upon  two  promissory  notes,  of  which  the  following  are  copies  : 

"$100.80.  MONTICBLLO,  Jiov.  18/7/,  1870. 

''On  or  before  the  first  day  of  Not.,  1871,  the  subscriber,  residing 
in  Montieellc^  White  county,  ^ate  of  Indiana,  promise  to  pay  0. 
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P.  Baker,  or  bearer,  one  handred  and  80-100  dollars,  negotiable 
and  payable  at  bank,  for  value  received,  without  any  relief  what- 
ever from  valuation  or  appraisement  laws  until  paid.  It  is  under- 
stood by  the  drawers  and  indorsers  of  this  note,  that  they  respect- 
ively waive  presentment  and  protest,  and  notice  of  non-payment 
If  this  note  be  collected  by  suit,  the  judgment  shall  include  the 
reasonable  fee  for  plaintiff's  attorney. 

*^H.  P.  ANDERSOlSr, 

"  W.  S.  Haymojs  d 
"  C .  W.  Kendall, 
**  Trustees  of  Monticello  SchooL'* 


<' 174.25.  Monticello,  Ind.,  July  20th,  1871. 

"  One  year  after  date  we  promise  to  pay  to  the  order  of  William 
E.  Sanderson,  negotiable  and  payable  at  MontioellOylndiana,  seventy- 
four  and  25-100  dollars,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  after  maturity,  and  with  attorney  fees,  if  suit  be  instituted 
on  this  note.  Value  received,  without  any  relief  whatever  from 
valuation  or  appraisement  laws.  The  drawers  and  indorsers  sever- 
ally waive  presentment  for  payment,  and  notice  of  protest,  and 

non-payment  of  this  note. 

"  H.  P.  Andbbson, 

«0.  W.  Kendall, 

«  School  Trustees.** 

It  is  averred  in  the  complaint  that  these  notes  were  executed  by 
the  appellant,  one  for  lightning  rods  and  the  other  for  a  policy  of 
insurance  against  fire,  placed  and  written  upon  a  school-house  of 
appellant,  and  the  notes  were  assigned  by  indorsement  to  plain tifPs 
intestate. 

Upon  an  assignment  of  error,  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  it  is  contended  that  the  appellant 
had  no  power  to  execute  these  notes. 

This  question  must  be  regarded  as  already  settled  by  this  court 
m  the  case  of  Sheffield  School  Township  v.  Andress,  56  Ind.  157» 
and  cases  cited. 

It  is  further  insisted  that  these  notes  do  not  purport  to  bind  the 
corporation,  and  must  be  regarded  as  the  notes  of  the  individoala 
whose  names  are  signed,  and  the  words  "  School  Trustees  '*  and 
"Trustees  of  Monticello  School "  must  be  treated  as  mere  descripfi^ 
persona.    If  the  appellant  were  a  private  corporation,  there  would 
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be  great  force  in  the  saggeetioD.  Hays  v.  Orutch0r,  64  lud.  260. 
But  the  rule  laid  down,  and  so  well  illastrated  in  the  case  cited,  is 
not  without  exoeptions.  Contracts  made  by  pnblio  agents  stand 
upon  a  different  footing  from  those  made  by  agents  of  persons  or  of 
private  corporations. 

We  quote  from  Story  on  Agency,  §§  802,  303  and  304:  ''  Bnt  a 
Teij  different  mie  in  general  prevails  in  regard  to  public  agents, 
for  in  the  ordinary  course  of  things  an  agent  contracting  in  behalf 
of  the  goTemment  or  of  the  public  is  not  personally  bound  by  such 
a  contract,  even  though  he  would  be  by  the  terms  of  the  contract,  if 
it  were  an  agency  of  a  private  nature.  The  reason  of  the  distinc- 
tion 18  that  it  is  not  to  be  presumed  either  that  the  public  agent 
means  to  bind  himself  personally  in  acting  as  a  functionary  of  the 
government,  or  that  the  party  dealing  with  him  in  his  public  char- 
acter means  to  rely  upon  his  individual  responsibility.  On  the 
contrary,  the  natural  presumption  in  such  cases  is  that  the  contract 
was  made  upon  the  credit  and  responsibility  of  the  government 
itseU.  *  *  *  This  principle  not  only  applies  to  simple  contracts 
both  parol  and  written,  but  also  to  instruments  under  seal  which 
are  executed  by  agents  of  the  government  under  their  own  names, 
and  purporting  to  be  made  by  them  on  behalf  of  the  government; 
for  the  like  presumption  prevails  in  such  cases  that  the  parties  con- 
tract not  personally,  but  merely  officially,  within  the  sphere  of 
their  appropriate  duties.  *  *  *  So  an  indenture  executed  be- 
tween A.  B.,  describing  himself  as  'secretary  of  war,'  of  the  one 
part,  and  G.  D.  of  the  other  part,,  for  a  demise  of  certain  buildings 
for  public  purposes,  and  for  a  certain  period,  and  containing  a  cove- 
nant on  the  part  of  A.  B.  to  pay  the  stipulated  rent  during  that 
period,  has  been  held  not  to  bind  A.  B.  personally,  but  to  bind  the 
government  alone.  The  same  principle  applies  to  the  case  where 
pnblio  officers  contracting  for  a  public  purpose  afterward,  upon  a 
BetUement  of  accounts  with  the  other  contracting  party,  strike  a 
balance,  and  in  writing  promise  to  pay  that  balance  on  a  specific 
day,  signing  their  names,  with  their  official  designations  annexed, 
as,  for  example,  as  eommissioners ;  for  such  a  written  document  is 
qaite  consistent  with  an  intention  not  to  incur  any  personal  respon- 
sibility, but  merely  to  apply  the  public  funds  which  might  be  in 
their  hands  at  the  time  prescribed  toward  the  discharge  of  the  pub- 
lic debf  See  Story  on  Agency,  §  306,  and  Wharton  on  Agency, 
g§  518,  518.    See,  also,  Newman  y.  Sylvester^  42  Ind.  106. 
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It  is  clear  that  a  school  town  or  township  is  a  purely  public  cor- 
poratioD,  and  the  trustees  thereof  public  agents.  These  notes, 
theiefore»  which  were  confessedly  executed  upon  considenitioDi 
moyingonly  to  the  use  and  benefit  of  the  appellant,  are  binding  on 
no  one  unless  upon  the  appellant  We  haye  no  hesitation  in  hold- 
ing them  to  be,  under  the  facts  ayerred  and  upon  the  proof  made, 
the  obligations  of  the  appellant 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Petition  for  a  rehearing  oyerruled* 

Judgm&ni  affirmed. 

Nora  BT  THB  RBFo«nR.  —  The  bookn  are  siiigiilarly  destitute  of  cases  precisely  in  poiiit . 
that  is,  negotiable  notes  made  by  public  agents,  adding  their  official  designation  to  their 
signatures,  but  not  mentioning  the  principal.  But  in  the  very  recent  case  of  Wing  ▼. 
Gflueht  Iowa  Supreme  Court,  June,  1881,  It  was  held  that  the  school  trustees  were  Individ* 
ually  liable  upon  a  precisely  similar  obligation,  and  parol  evidence  to  show  the  real  prin- 
dpal  was  ezdnded;  but  the  question  whether  the  township  would  be  liable  upon  It  was  not 
discussed.  The  court  however  seemed  to  take  it  for  granted  that  It  was  not,  for  they  said: 
"  Most  clearly  such  distinct  township  cannot  be  said  to  be  a  party  to  the  contract  so  far  ai 
its  terms  are  concerned.  It  lollows  that  unless  the  contract  can  be  held  to  be  the  contract 
of  the  defendants  it  Is  the  contract  of  no  one. "  The  court  seemed  to  lose  sig^t  of  the  dis- 
tinction made  in  the  principal  case  between  officers  of  public  and  officers  of  private  corpo- 
rations. They  put  the  defendants  on  the  footing  of  'the  latter.  They  said:  **  It  is  well 
settled  that  where  a  person  in  executing  a  contract  describes  himself  as  agent  without  dis* 
closing  his  principal,  the  contract  becomra  the  personal  obligation  of  the  maker  and  no 
one  else.  Kenvoii  ▼•  WUUamSy  19  Ind.  44.  The  case  before  us  Is  not  essentially  dUrerent. 
The  defendants  describe  themselves  as  officers,  but  the  contract  neither  shows  nor  indi- 
cates the  coippratlon  of  which  they  are  officers.  Some  authorities  have  gone  so  far  as  to 
hold  that  the  officer  incurs  a  personal  obligation,  even  where  in  the  description  of  himself 
he  fully  sets  out  the  corporation  of  which  he  is  an  officer.  In  HcmerhHU  Mutwd  FUrt  Ins. 
Co.  V.  NcwhaU,  1  Allen,  IdO,  the  note  upon  which  the  action  was  brooi^  was  signed: 
'Cheever  Newell,  President  of  the  Dorchester  Avenue  R.  R.  Co.*  As  the  note  contained 
no  words  in  the  body  thereof  purporting  to  bind  the  Dorchester  Avenue  Ballroad  Com* 
pany,  it  was  held  to  be  the  personal  obligation  of  the  maker.  The  same  rule  was  held  in 
FtOce  V.  Eldridgey  IS  Gray,  476,  where  the  note  was  signed,  'John  8.  Eldridge,  Trustee  of 
Sullivan  R.  R.  ;*  and  In  Sturdivant  v.  HuU,  59  Me.  173,  where  the  maker  described  himself  m 
•  Treasurer  of  St .  Paul's  Parish ;'  and  in  Barker  v.  MeeharUes*  Ftre  Ins.  Co. ,  8  Wend .  94 ;  28 
Am.  Dec.  004,  where  the  maker  described  himself  as  *  President  of  the  Mechanics*  Fire  Ins. 
Co. ;'  and  in  Potoers  v.  BrigQS^  79  SL  498,  where  the  makers  described  themselves  as  *tra8teef 
of  *  a  specified  church ;  and  in  Moes  v.  Livingston,  4  Comst.  208,  where  an  acceptor  described 
himself  as '  President  of  Roeendale  Manufacturing  Company.*  See,  also,  HayB  v.  CnUdiern 
64  Ind.  960,  and  Gregory  v.  Leigh^  88  Tex.  818.  The  defendants  rely  upon  JLoey  v.  Du2nu}M 
Lumber  Co.,  48  Iowa,  610.  Whether  that  case  can  be  reooocUed  with  the  cases  above 
cited  we  need  not  determine.  Conceding  that  it  holds  a  very  dilTerent  rule,  it  Is  not  author 
ity  for  the  defendants.  The  note  In  that  case,  it  was  held,  appeared  upon  Its  ffeoe  to  be 
the  obligation  of  the  defendant  corporation,  at  least  with  an  explanation  of  abbreviations 
used." 

The  case  of  Wing  v.  Qluck  is  exactly  consistent  with  the  case  of  Bai/Zim  v.  Petemon,  1$ 
Iowa,  879.  In  Lacy  v.  DtiZniQue  Lumber  Co.,  48  id.  510,  the  note  was  dated  at  the  "office 
of  Dubuque  Lumber  Company,**  and  signed  "  M.  H.  Moore,  P.  D.  L.  Co.**  The  court  said: 
**  It  purports  to  have  been  executed  in  the  office  of  defendant,  and  few  business  men 
would  have  difficulty  in  understanding  the  initials  attached  to  the  name  of  the  partr 
signing  it,  and  would  interpret  them  as  meaning  president  of  the  Dubuque  Lumber  Com* 
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puj.  But  If  this  be  not  so  and  the  letters  are  unintelligible  witbout  explanation,  the  lair 
vfll  penutk  ndi  ezpianatk»  to  be  given.**  See  LaJUn  and  Rand  Pmoder  Co.  v.  Sinthetmer^ 
m  Hd.  411;  ■.  a,  80  Am.  Bep.  47S;  Hager  v.  Aice,  4  Col.  90;  a.  c,  84  Am.  Rep.  68;  Bur- 
fbtgamt  t.  Btrtwster,  70  111.  615;  8.  c,  22  Am.  Bep.  177,  and  note,  170. 

In  TrmUtA,  eU^  t.  Rautenberu^  8B  Dl.  210,  a  negotiable  note  commenctpg,  *'  I  promiae,** 
Me.,  and  aigned  Iqr  A.  and  B.,  *"  school  tniateee,**  was  held  the  individual  note  of  the  sign- 
en,  and  noc  the  note  of  the  school  corporation,  the  additional  words  being  mere  descrip- 
Hon.  NoChing  was  said  about  the  public  character  of  the  agency.  The  court  concluded : 
*  In  the  whole  transaction  we  find  no  contract  or  prlyity  between  the  trustees  of  schoote 
of  the  TiUage  of  CUiokia  and  the  plaintiff.** 

Mr.  Daniel  (Neg.  Inst.,  H  108, 806),  without  making  any  exception  in  the  case  of  public 
aajs:  ^  That  no  party  can  be  charged  as  principal  upon  a  negotiable  instrument 
his  name  is  thereon  disdosed;  **  and  '* if  the  agent  sign  a  note  with  his  own  name 
sad  diaeloae  no  principal,  he  is  personally  bound. *^  See,  also,  14  Alb.  L.  Jour.  400;  16  id. 
UT,  815.  Mr.  Murray  aays,  14  id.  410:  "  The  rule  is  well  settled  that  he  who  takes  negotiable 
paper ooatrada  with  him  who  on  its  face  is  a  party  thereto,  and  with  no  other  person.** 
But  he  ghes  no  consideration  to  the  peculiar  case  in  question.  Story  (Agency,  1 808)  con- 
cedes  that  a  pobUo  agent  is  liable  if  he  signs  anotein  hisown  name.  Mr.  Thompson  in  his 
exoeBeot  work  on  Officers  and  Agents  of  C!orporations  does  not  seem  distinctly  to  consider 
tlilB  topic,  nor  to  cite  Wing  y.  Glue^  or  Bajfiin  ▼.  Pear»on^  nor  does  Mr.  Daniel  cite  those 


BuBons  says  <1  Bills  and  Notes,  07) :  **  If  an  agent  of  an  incorporated  company  make  a 

note,  beginning,  *  I  promise,*  etc.,  and  sign  it,  'A.  B.,  agent  of company,*  it  is  quite 

veil  settled  that  the  company,  not  the  agent,  will  be  liable  on  the  note.  **  (We  should  say 
it  ii  oiore  nearly  *^ quite  well  settled  '*  the  other  way.;  But  he  continuee:  "  And  the  same 
rule  applies,  a  fnrtUMrif  to  the  case  of  public  officers  or  agents  appointed  to  discharge  pub- 
llo  traits  and  duties.**    To  this  he  cites  three  cases,  which  we  will  examine. 

JofMs  T,  LeTombe,  8  Dallas,  384.  This  was  an  action  on  a  bill  of  exchange  drawn  by 
^LeTombe,  le  Consul  General/*  on  the  paymaster-general  of  the  French  republic.  There 
WHS  no  reference  in  the  body  of  the  draft  to  any  public  purpose,  but  there  was  subjoined  a 
Rqnest  at  payment  from  the  French  minister  in  the  United  States,  addressed  to  the  min- 
iiterat  the  National  treasury  at  Paris,  together  with  a  statement  that  he  had  guaranteed 
to  payment  **on  the  honor  of  the  French  Nation.**  "The court  were  unanimously  and 
cieaiiyof  opinion  that  the  contract  was  made  on  account  of  the  government;  that  the 
credit  was  given  to  it  as  an  official  engagement,  and  that  therefore  there  was  no  cause  of 
action  agafawt  the  present  defendant.** 

Tuti  ▼.  HoNw,  17  Mo.  488.  This  was  the  case  of  an  order  drawn  by  H.  and  E.,  signing  as 
"Thistces,**  oo  F.,  **  Oonunlssioner  of  C^onunon  Schools,**  etc.,  in  favor  of  T.  or  order,  for 
**the  amount  of  tuition  due  him.**  The  court  held  the  drawers  not  liable.  This  was  put 
ea  the  ground  that  they  were  public  officers,  that  the  draft  was  on  another  public  officer 
aad  that  the  draft  was  for  public  moneys.  **  Tutt  knew  what  fund  he  was  to  look  to  for  his 
paj.  nw  general  doctrine  is  that  an  agent  who  makes  a  contract  on  behalf  of  his  prind^ 
pel,  whose  name  he  disdoaes  at  the  time  to  the  person  with  whom  he  contracts,  is  not 
penooaUy  liable,  and  in  this  respect  there  is  no  difference  between  an  agent  for  govern- 
BMot  aad  an  IndlviduaL** 

Fbx  V.  Drake,  8  Oow.  191.  Thia  was  an  action  on  an  instrument  l^  which  D.  and  P., 
itgning  as  **  Oommlssloners  for  building  the  court-house  at  Owego  village,'*  promised  to 
pej  **F.,  for  work  and  labor  on  the  court-house  in  the  village  of  Owego,'*  a  certain  sum, 
vliich  '*  we  find  to  be  due  him  *'  therefor  ""  on  settlement.**  Savaob,  C.  J.,  said:  *'  This  Is  a 
caee  fai  which  the  defendants  are  not  personally  liable,  unless  it  was  dearly  their  intention 
to  asBome  personal  responsibility,  which  does  not  appear.  **  The  instrument  was  not  ne- 
pitiable,  and  it  substantially  appeared  that  the  Intent  was  to  pay  out  of  the  public 


Pwee  caaea  therefore  afford  no  countenance  to  the  prinoipcd  case,  and  it  seems  to  osol 
doQbtfol  soundness  or  authority. 
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(72Ind.  118.) 

3Mence~^burden  of  proof —  right  dependent  on  a  ne^atiee. 

A  itatute  enacted  tliat  a  lioense  to  retail  intoxicating  liqaon  might  be  granted, 
prorided  the  applicant  be  a  fit  person,  and  not  in  the  habit  of  becoming  in- 
toxicated, bat  not  otherwise.  In  an  appeal  by  one  whose  application  wis 
lef  asedy  held,  that  the  harden  was  on  him  to  prove  that  he  was  a  fit  per- 
son and  not  in  the  habit  of  becoming  intoxicated.    (See  note,  p,  148.) 

APPEAL  from  a  ref asal  to  issue  a  license  to  retail  intoxicating 
liquors.     The  defendant  had  judgment  below. 

D.  W.  Ohambera,  W.  0.  Barnard  and  F.  W.  FUAugh,  for  ap- 
pellant. 

J.  B.  MdUtt  and  B.  H.  Bundy^  for  appellees. 

Elliott,  J.  The  appellant  applied  to  the  board  of  commissioDers 
of  Henry  county  for  a  license  to  retail  intoxicating  liquors.  Licence 
was  refused.  Appeal  was  taken  to  the  Henry  Circuit  Court,  and 
from  that  court  change  of  venue  was  granted,  upon  the  application 
of  appellant,  to  the  Wayne  Circuit  Court  Trial  resulted  in  a  ver- 
dict and  judgment  adverse  to  appellant's  application. 

Two  errors  are  assigned,  and  in  these  words:  ''  1st.  The  conrt 
erred  in  permitting  the  appellees  to  file  their  amended  remon- 
strance. 2d.  The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial." 

[Omitting  the  former  matter.] 

The  appellant's  counsel  argue  that  the  motion  for  a  new  trial 
should  have  been  sustained  because  of  an  alleged  error  in  the  instruc- 
tions given  the  jury.  The  instruction,  of  which  complaint  is  made, 
reads  as  follows:  '^To  entitle  the  applicant  to  a  verdict  in  his 
favor,  he  must  prove  by  a  preponderance  of  the  evidence,  that  lie 
is  a  person  not  in  the  habit  of  becoming  intoxicated,  and  that  he  is 
a  fit  person  to  sell  intoxicating  liquors."  We  think  this  instrnc- 
tion  was  correct  The  act  in  force  at  the  time  of  the  application, 
and  at  the  time  of  the  trial,  that  of  March  17th,  1875,  declares  that 
a  license  may  be  granted  to  an  applicant  who  gives  due  notice  and 
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files  the  proper  bond.  **  Provided,  said  applicant  be  a  fit  person  to 
be  intmsted  with  the  sale  of  intoxicating  liqaor,  and  if  he  be  not 
in  the  habit  of  beooming  intoxicated  ;  bat  in  no  case  shall  a  license 
be  granted  to  a  person  in  the  habit  of  beooming  intoxicated.^  The 
language  nsed  is  nnosnally  emphatic.  The  repetition  of  the  pro- 
Tision  forbidding  the  issuing  of  a  license  to  a  person  in  the  habit  of 
becoming  intoxicated  emphasizes  the  intention  of  the  legislature  to 
exclude  all  who  are  in  the  habit  of  becoming  intoxicated.  If  these 
proTisions  stood  alone,  the  fair  inference  from  the  language  used 
would  be,  that  the  legislature  meant  that  the  applicant  should  show 
himsolf  to  be  one  of  the  class  of  persons  who  of  right  may  ask  and 
receire  a  license.  The  general  rule  is,  that  one  asking  a  right  con- 
ferred by  statute  must  show  himself  to  be  within  the  statute. 

The  clause  prohibiting  a  certain  class  from  receiving  licenses  is 
twice  repeated,  once  in  the  negative  form,  *^  and  if  he  be  not  in 
the  habit  of  becoming  intoxicated ; "  again  in  the  affirmative  form, 
'*  but  in  no  case  shall  a  license  be  granted  to  a  person  in  the  habit 
of  beooming  intoxicated.''  The  first  proposition,  although  nega- 
tive io  form,  is  not  of  that  character  which  relieves  the  petitioner 
from  the  burden  and  places  it  upon  the  objector.  It  is  as  easily 
proved  as  its  affirmative  converse ;  for  by  proving  the  converse,  the 
applicant  is  a  man  of  habitual  temperance  in  the  use  of  intoxicat* 
ing  liquors,  the  negative  is  established.  Indeed,  the  formal  nega- 
tive is  not  in  that  form  susceptible  of  proof.  It  is  established  by 
proTing  its  affirmative  opposite.  But  the  mere  form  of  a  proposi- 
tion does  not  change  the  rule  as  to  the  burden.  Lord  Abikgeb 
Bud  upon  a  like  question:  ^^  Looking  at  these  things  according  to 
common  sense,  we  should  consider  what  is  the  substantive  fact  to 
be  made  out,  and  on  whom  it  lies  to  make  it  out.  It  is  not  so  much 
the  form  of  the  issue  which  ought  to  be  considered,  as  the  sub- 
stance and  effect  of  it     Saward  v.  Leggait,  7  C.  ft  P.  613. 

The  formal  negative  proposition  quoted  is  closely  blended  and 
interwoven  with  the  affirmative  one,  *'a  fit  person  to  be  intrusted 
with  the  sale  of  intoxicating  liquors,''  and  we  cannot  sever  them  so 
as  to  cast  the  burden  of  the  affirmative  on  the  petitioner,  and  that 
of  the  negative  on  his  adversaries.  The  relations  of  the  two  are  so 
intimate,  and  the  language  so  emphatic,  that  it  must  be  held  that 
the  burden  of  sastaining  both  propositions  is  upon  the  petitioner. 
If  this  be  not  the  rule,  then  the  commissioners  would  have  no  right 
to  exact  of  the  applicant  any  evidence  at  all,  for  it  is  now  well 
Vol.  XXXVn— 19 
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settled  that  where  a  petitioDer,  or  plaintiff^  is  compelled  to  give  hot 
evidence  at  all  upon  all  of  the  material  matters  alleged  in  his  peti- 
tion or  complaint,  he  has  the  burden ;  althongh  the  matters  which 
the  other  side  mast  establish  be  tar  the  more  weighty  and  more 
difficult  of  proof.  Under  the  proYisions  of  the  statute,  we  shoald 
be  bound  to  hold  that  the  burden  was  on  the  applicant,  even  though 
in  doing  so  we  should  go  counter  to  some  general  rule  of  evidence 
obtaining  in  ordinary  cases. 

:  We  invade  no  general  mle  of  evidence,  in  afiirming  that  the  bnrdcQ 
in  such  cases  as  the  present  is  on  the  petitioner.  The  general  rule, 
deducible  from  the  authorities,  may  be  thus  stated :  Whoever  asserts 
a  right  dependent  for  its  existence  upon  a  negative,  must  establish 
the  truth  of  the  negative  by  a  preponderance  of  the  evidence.  This 
must  be  the  rule,  or  it  must  follow  that  rights,  of  which  a  negative 
forms  an  essential  element,  may  be  enforced  without  prool  This 
conclusion  would  be  both  illogical  and  unjust,  and  we  are  therefore 
authorized  to  infer  the  truth  of  its  converse.  Confusion  has  arisen 
from  statements  loosely  made  by  text-writers,  and  sometimes  bj 
courts ;  but  it  will  be  found  upon  examination,  that  wherever  the 
question  has  been  directly  presented  and  considered  with  care,  it 
has  been  uniformly  held,  that  wherever  the  petitioner's  right 
depends  upon  the  truth  of  a  negatiye,  upon  him  is  cast  the  anw 
probandiy  except  in  cases  where  the  matter  is  peculiarly  within  the 
knowledge  of  the  adverse  party.  It  is  not  because  the  proposition 
that  the  defendant  has  no  license  to  retail  liquor,  is  a  negative  one, 
that  the  State,  in  prosecutions  for  violations  of  the  liquor  law,  is 
excused  from  making  proof  thereof,  but  because  the  fact  is  one 
peculiarly  within  the  knowledge  of  the  accused.  The  case  of 
Shearer  v.  StaiSy  7  Blackf.  99,  puts  the  rule  upon  the  ground  thtt 
the  matter  is  one  peculiarly  within  the  knowledge  of  the  accused. 
An  examination  of  the  authorities  there  cited  will  show  that  the 
doctrine  cannot  be  sustained  upon  any  other  ground.  There  are 
many  cases  declaring  a  doctrine  different  from  that  of  our  court  as 
declared  in  Shearer  t.  State.  The  conflict  in  the  authorities  is 
sharp,  and  it  may  be  said  of  them,  as  it  was  said  of  the  troops  of 
some  of  the  European  nations,  ''that  they  fight  on  both  sides.'* 
1  Greenl.  Ev.  (13th  ed.),  §  79,  n  ;  1  Whart.  Ev.,  §  368. 

Among  the  cases  applying  the  general  rule,  substantially  as  we 
have  stated  it,  that  where  a  negative  is  essential  to  the  existence  of 
the  right,  the  party  claiming  the  right  has  the  burden,  are  those 
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holding,  that  in  actions  for  malicioas  prosecutions  the  plaintiff 
most  proYe  that  there  was  no  probable  cause.  Smith  v.  Zeniy  59 
Ind.  362 ;  Carey  v.  Sheets^  67  id.  375 ;  Cummings  y.  ParkSy  2  id. 
148  ;  2  Oreenl.  Ev.,  §  454.  The  same  rule  applies  where  the  plaintiff 
sues  for  injuries  arising  from  negligence  in  leaying  dangerous 
excayations  without  protecting  barriers ;  and  it  also  applies  in  all 
cases  where  the  claim  is  founded  on  a  breach  of  duty  in  not  repair- 
ing highways,  for  in  all  such  cases  a  negatiye  must  be  established. 
This  is  the  rule  in  cases  where  the  question  is  one  of  mutual  neg- 
ligence ;  the  eyidence  must  establish  the  negatiye  proposition,  that 
his  own  negligence  did  not  proximately  contribute.  Hale  y.  Smith, 
78  N.  Y.  480  ;  Shearm.  &  Bed!  on  Neg.,  §  12.  In  Nash  v.  JJoB, 
4  Ind.  444,  it  was  held,  that  where  a  bill  alleged  that  **  the  defendant 
in  the  suit  did  not  make  a  tender  of  a  deed,''  the  burden  was  on  the 
plaintiff.  In  that  case,  it  was  said :  ' '  Where  the  plaintiff  grounds 
his  right  of  action  on  a  negatiye  allegation,  the  establishment  of 
which  is  an  essential  element  in  his  case,  he  is  bound  to  proye  it, 
though  negatiye  in  its  terms."  The  case  of  Smith  y.  Bettg&r,  68 
Ind.  254 ;  8.  c,  34  Am.  Bep.  256,  proceeds  upon  the  same  general 
doctrine;  for  it  is  there  held  that  one  who  relies  upon  the  negatiye 
allegation,  that  a  negotiable  promissory  note  was  not  taken  in  pay- 
ment of  a  precedent  debt,  must  proye  his  allegation.  Where  the 
action  is  against  a  tenant,  and  the  breach  assigned  is,  that  he  did 
not  repair,  the  onus  is  upon  the  plaintiff.  Doe  y.  Rowlands^  9  G. 
4  P.  734 ;  Beidier  v.  Mcintosh,  8  id.  720  ;  Croft  y.  Lumley,  6  H. 
L  C.  672.  The  rule  under  mention  is  as  old  as  the  case  of  Berty 
T.  Dormer,  12  Mod.  526,  where  it  was  recognized  and  enforced  by 
Chief  Justice  Holt.  In  Cony&rs  y.  State,  50  Ga.  103 ;  s.  0.,  15  Am. 
Rep.  686,  it  was  held  that  the  State,  in  a  prosecution  for  suffering 
a  minor  to  play  a  game  of  billiards,  without  the  consent  of  his 
father,  must  proye  the  negatiye  proposition,  that  the  father  did  not 
consent  The  Supreme  Court  of  Illinois,  in  the  case  of  Beardstown 
T.  Virginia,  76  IlL  34,  44,  held  that  the  burden  of  proying  that  a 
man  was  not  a  legal  yoter  rested  on  the  party  asserting  the  propo- 
flition.  Without  commenting  upon  them,  we  cite,  as  sustaining  the 
view  we  haye  taken,  the  following  cases:  Williams  y.  East  Lidia 
Co^  3  East,  192;  Sissons  y.  Dixon,  5  B.  &  C.  758;  Rodwelly.  Redge, 
1  C.  &  P.  220  ;  Ridgway  y.  Ewhanh,  2  Moo.  &  B.  217  ;  Smith  y. 
Davies,  7  C.  &  I\  307.  A  familiar  class  of  cases,  in  which  indeed 
the  rule  is  so  often  applied  that  its  application  suggests  no  thought 
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of  any  general  doctrine  to  the  contrary,  is  that  class  represented  by 
actions  for  a  breach  of  warranty  as  to  the  soundness  of  some  article 
of  personal  property.  In  this  large  class  of  cases,  the  nnquestioned 
rule  is,  that  the  plaintiff  must  prove  the  negative  proposition,  that 
the  thing  warranted  to  be  sound  was  not  sound.  Other  illustrations 
of  the  recognition  and  enforcement  of  the  rule,  as  stated  by  us, 
might  be  given,  but  we  think  it  unnecessay  to  prolong  this  opinion 
by  adding  cases  or  illustrations. 

It  is  to  be  observed,  that  we  are  not  considering  how  much 
evidence  is  required,  where  the  allegation  sought  to  be  established 
18  a  negative,  but  the  question  we  are  considering  is,  who  must 
prove  the  negative  ?  The  party,  by  whom  it  is  asserted  in  such  a 
case  as  the  present,  is  in  a  much  better  situation  to  establish  the 
negative,  than  his  adversaries  are  to  establish  its  affirmative  con- 
verse ;  for  his  habits  and  his  manner  of  life  are  better  known  to 
himself  than  to  anybody  else.  He  knows,  better  than  any  one  else, 
those  who  are  acquainted  with  his  character  and  habits,  and  knows 
therefore  where  to  obtain  witnesses  who  possess  the  proper  knowl- 
edge. It  is  no  hardship  to  impose  upon  such  a  person  the  burden 
of  proving  a  negative,  upon  which  he  grounds  the  right  be  asks 
the  court  to  vindicate  by  its  judgment. 

Judgment  affirmed,  at  costs  of  appellant. 

JtkdgmerU  qfirmed. 

NoTB  BT  THB  RspoRnB.— WhaitoD  says  (1  Er. ,  |  887) :  **  It  maj  be  stated  aa  a  te« 
admitting  of  uniTeraal  application,  that  whether  the  proposition  be  affirmative  oriMgatlve» 
the  party  against  whom  Judgment  would  be  given,  as  to  a  particular  issue,  supposing  no 
proof  to  be  offered  on  either  side,  has  on  him,  whether  he  be  plaintifF  or  defendant* 
the  burden  of  proof  which  he  must  satisfactorily  sustain."  And  at  %  866 :  **He  wbo  ta 
a  court  of  Justice  undertakes  to  establish  a  claim  against  another,  or  to  set  up  a  rdeua 
from  another^s  claim  against  himself,  must  produce  the  proof  necessaiy  to  make  good 
his  contention.  This  proof  may  be  either  affirmative  or  negative.  Whatever  it  is,  ii 
must  be  produced  by  the  party  who  seeks  forenslcally  either  to  establiah  en*  to  defeat 
a  claim.** 

In  addition  to  the  cases  cited  and  explained  in  the  principal  case,  the  following  aro 
the  main  authorities  illustrating  this  subject. 

Where  the  burden  of  pro*)/  is  on  Vie  plaintiff.  Where  the  plaintiff  avenned  that  one 
who  chartered  his  ship  put  on  board  a  dangerous  commodity  without  due  notice  to  Uw 
captain.  WiUiama  v.  Ea^A  India  Co.^  8  East,  108.  In  an  action  for  not  buildlog 
according  to  specification,  the  defendant  answering  that  he  did  boUd  aooording  to 
specfficatlon,  the  plaintifF  must  show  that  he  did  not.  Smith  v.  Davies,  7  C.  &  P.  Wi- 
In  an  action  on  a  charter  party  for  not  loading  a  sufficient  cargo,  the  defendant  aniirtf- 
ing  that  he  did  load  a  sufficient  cai^o,  the  plaintifF  must  show  that  he  did  not.  B^ 
tpau  V.  Ewbaiik,  2  Moo.  &  Rob.  217.  So  In  aeaumpsit  for  embossing  calico  in  a  work- 
manlike  manner.  Amos  v.  Bughes,  1  Moo.  &  Bob  464.  In  assumpsit  for  bresdiat 
warranty  that  a  horse  was  sound.  Oa)om  v.  Thompson,  9  C.  &  P.  887.  In  covenant  tot 
breach  of  covenant  to  occupy  in  a  proper  manner  and  keep  in  repair.  Doc  v.  AnoIffRA. 
Id.  784.   In  an  actloD  on  a  Uf e  losuranoe  policy,  where  the  defendant  aUecea  a  hn^ 
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of  tbo  ropwienUtlon  that  tho  aaBored  wu  in  good  health  on  the  appllcatloa.  Oeoell 
▼.  IwgaU,  14  JC.  A  W.  9ft;  ABhby  t.  BMea,  15  id.  689.  In  an  action  on  a  note  signed  by 
A-  B.  ac  agent  of  a  corporation,  the  facta  ihowing  that  tt  waa  not  a  corporate  obllga* 
tfon  moat  be  ahown  hy  plalntifl.  Bradley  ▼.  Jlfc£#e,  5  Cr.  Ciic.  296.  In  an  action  for 
the  Talne  of  wood  cot  l^  defendant  on  the  plaintUTa  land,  the  defendant  alleging  that 
it  vaa  cat  co  the  land  of  another,  the  plaintiff  moat  ahow  that  it  waa  not.  QUmore  ▼. 
If  Awr,  18  Pick.  617.  In  an  action  by  a  paaoonger  agalnat  a  railroad  company  for  an 
aawalt  by  Its  oondnotor,  the  borden  of  proof  that  the  plaintiff  waa  ejected  for  non- 
pajnent  of  fare  iaon  deflandant.  SL  John  ▼.  Eastern  R.  Co.,  1  Allen,  644.  In  an  action 
by  the  ownen  of  a  toll  bridge  to  reooTcr  tolla,  where  they  have  exempted  certain 
pcnooa,  they  must  prore  that  defendanta  were  not  exempt.  Central  Bridge  Corporei- 
ttoa  ▼.  Butler,  %  Ganj,  lao.  In  an  action  for  attaching  exempt  honaehold  funiltnre,  the 
plidBliff  mnat  prove  that  not  enough  waa  left  to  aatiafjr  the  atatute.  Oordon  ▼.  Clapp,  118 
199.  In  an  action  for  freflg^t  on  a  charter-party,  the  declaration  alleging  the  perform- 
of  all^equialtea,  the  laaue  being  on  unneoeaaaiy  delay  and  deviation.  FuneheQn 
T.  Harvey,  119  Xaaa.  499.  In  an  action  chaiging  a  want  of  proper  care  and  dQlgenoe 
vptm  an  agent  In  hia  tranaaction  of  the  principal's  bnaineaa.  Heinemann  v.  Heard, 
0  N.  Y.  448, 466.  In  an  action  on  contract,  declared  forfeited  l^  the  State,  and  alleged 
by  the  plaintiff  to  have  been  wrongly  forfeited.  SiaJU  v.  McGinley,  4  Ind.  7.  Where 
A  devlae  la  aet  np  as  an  execution  of  a  power,  and  the  validity  of  the  allegation  de- 
paada  on  the  qnestkm  whether  the  teatator  had  any  other  real  estate  on  which  the 
deviae  coold  operate,  the  burden  ia  on  the  party  aetting  up  the  wilL  Doe  v.  Johneon, 
T  X.  ft  0.  1017.  TmoAL,  C.  J.,  said  :  **  Where  a  party  aeeka,  from  extrlnatc  drcum- 
itaacea,  to  give  effect  to  an  Inatniment,  which,  on  the  face  of  it,  It  would  not  have, 
It  la  ineombent  on  him  to  prove  those  circnmatances,  though  involving  the  proof  of  a 
BegBthe.**  In  an  actiott  by  holder  against  aure^  of  a  promiasory  note,  the  defendant 
allegtaig  notice  to  collect  and  neglect  l^  the  holder,  the  latter  must  prove  that  the  note 
could  not  have  been  collected.  StriOOer  v.  BwrMhoider,  47  Peon.  St.  478  Where  one 
fllea  a  bill  to  cancel  a  deed  on  the  ground  that  It  never  waa  executed.    Kerr  v.  Free- 


Where  the  burden  of  proof  is  on  the  defendanL  Where  in  answer  to  an  action  for 
loss  of  Imported  goods  by  a  carrier,  the  dn^endant  averred  that  unleae  the  gooda  were 
do^  entered  at  the  coatom-house  the  importation  waa  Illegal  and  the  contract  of  car- 
riage void,  the  defendant  must  prove  the  non-entiy.  Sieaons  v.  JDixon,  6  B.  &  0.  768. 
In  an  action  against  an  actor  for  not  performing  at  a  licensed  theater,  according  to 
coBlnet,  the  want  of  license  must  be  shown  by  the  defendant.  RodweU  v.  Redoe,  I 
C.  ft  P.  jBO.  In  an  action  on  an  insurance  policy,  where  the  defendant  attegea  the  non- 
cnmmunlcaHon  of  a  material  fact  on  the  application.  EOUn  v.  Janaon,  13  H .  ft  W.  666. 
When  deftedant  pleads  payment.  Hanhin  v.  Squires,  6  Bias.  186 ;  Adams  v.  Field,  88 
MlGfa.  18:  KendtOL  v.  Broumson,  iff  N.  H.  186^  Where  to  apleaof  the  Statute  of  Limlta* 
tioiis  the  plaintiff  replies  that  the  accounts  were  merchants*  accounts,  and  the  defendant 
rejoins  that  they  were  not  open  and  current.  IfeXeOanv.  Crofton,  8  Me.  807.  In  an 
aclioB  for  Uie  price  of  goods,  where  the  defendant  relies  upon  a  breach  of  wairanty. 
Dorr  V.  FUher,  1  Cush.  971.  In  anaction  on  a  promissory  note,  where  defendant  seta  up  that 
the  oooslderation  waa  illegal.  Pratt  v.  Langdon,  97  liaea.  97.  In  an  action  on  a  note. 
the  defendant  having  ahown  fraud  in  ita  inception,  must  prove  notice  of  It  to  the  plaintiff. 
Beeee  r.  ZAoerpool,  ate.,  Ins.  Co.,  89  Wis.  680.  In  a  ault  to  enforce  a  contract  to  pay  for 
aheap,  where  defendant  aet  up  a  breach  of  warranty  that  the  aheep  were  not  dlseaaed. 
MUk  T.  Moore,  89  HL  684  ;  ;S.  P.,  MaUman  v.  TTflliofnaon,  69  id.  4S8.  In  an  action  on  a 
note  for  medical  servicea,  the  defendant  alleging  that  the  payee  waa  not  a  licenaed  phyai- 
dan.  Barton  T,  Sunderland,  6  Bich.  67.  Where  the  plaintiff  allegea  that  A.  waa  at  a 
ecftaln  time  of  aane  mind,  and  defendant  denies  it.  Sutton  v.  Sadler,  8  C.  B.  (U.  8.)  87, 
(ThtBispot  on  the  ground  that  sanity  is  presumed.)  Where  there  was  a  promise  to  pay  a 
■am  of  monoy  unless  a  certain  quantity  of  oil  ahould  arrive  at  certain  porta  at  a  certain 
tfane.  Oray  ▼.  Gardner,  17  Maas.  188.  Where  the  defendant  acta  up  a  prior  conviction  io 
bar.  Com.  v.  Daley,  4  Gray,  909.  In  an  action  against  a  common  carrier  for  faflure  to 
traoapoti,  and  be  sets  up  an  excuse  for  the  failure.  I/€ii?(8  v.  ;^mtt/»,  107  Mass.  884.  In  an 
aetloB  by  one  for  personal  Injury  by  a  railroad  company,  through  negligence,  where  the 
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proote  flhowed  that  the  car  was  thrown  from  the  track,  witfaoot  plalntttTa  foolt,  dflftwdani 
muatflbow  himaelf  without  fault.  SuOioan  y.  PhU. ,  ete.,  B.  Co.,  80  Fenn.  8t.  284;  Zemp 
T.  WUmingtoti^  0  Bich.  84.  So  of  injuiy  to  goods.  Ketchvm  t.  £x.  a>.,  08  Mo.  80; 
SttOe  T.  2bu7iwemf ,  87  Ala.  847.  In  an  action  on  a  life  insoranoe  policy,  wliere  the 
oomplaint  aOeged  that  the  death  was  not  caused  by  the  breach  of  any  of  the  ooodltloas  or 
agreements  in  the  policy,  and  the  defendant  denied  this,  and  set  up  facts  showing  a  fateodi 
<Rf  such  oonditioiis,  the  oonit  said  the  aOegation  in  the  complaint  ¥ras  unneccssaiy  and 
neednotbeprofod.  JftirravT.  JT.r.X^/'e  1^*  0>-New  York  Ooort  of  AppeilB,  Ap4 
J8BI. 


Templbtoxt  y.  Yoshlob. 

(78  Ind.  184.) 

Water '•^nMifaee — ctmceatratian  and  increase  an  anMer^t  kmd. 

The  owner  of  an  apper  field  may  not  bo  concentrate  sorfkoe  water  upon  Ua 
own  land  as  to  increase  its  natural  flow  upon  a  lower  field  of  another.* 

ACTION  of  damages  for  injury  by  snrface  water.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

W.  Loudon,  for  appellant. 

A.  P.  Hoveyy  G.  V.  Menisies  and  W.  P«  Bdson,  for  appeUee. 

N1BLAOK9  0.  J.  In  this  action  the  plaintiff,  Andrew  J.  Temple- 
ton,  complained  of  the  defendant,  William  Voshloe,  and  said  that 
at  the  time  of  the  commission  of  the  grievances  hereinafter  alleged 
he  was,  and  still  continued,  in  the  lawful  possession  of  a  certain 
described  tract  of  land  in  Posey  county,  and  that  the  defendant  wiu 
in  the  possession  of  a  certain  other  tract  of  land  adjoining  the 
plaintiff's  said  tract,  also  fully  described ;  that  within  about  ten 
rods  of  the  boundary  line  between  the  said  two  tracts  of  land,  aud 
parallel  with  said  line,  there  runs  entirely  across  the  said  tract  of 
the  defendant  a  natural  ridge  or  elevation  of  land  about  two  and 
one-half  feet  in  height,  which  ridge,  in  its  natural  condition,  causes 
all  the  water  which  falls  on  the  defendant's  tract  lying  east  of  said 
ridge,  and  which  flows  upon  it  from  a  south-easterly  direction,  to 
flow  back  from  the  plaintiff's  land,  in  a  south-easterly  direction,  over 

*Seejybominv.  (Xtvo/uilZ>ant/(79N.  Y.47P),86Am.Rep.  640;  and  note,  548 ;  IfeOor^ 
machr.Kam,  Otty,et6.,B.Co.  (TOMo.  860),86  Am.  Bep.  481;  OOUeonT,  City  qfChOrtt^ 
ton  16  W.  Ya.  882,  post ;  Gibbs  v.  WiUiams,  85  Kans.  810,  post. 
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ftnd  acrofls  the  land  of  the  defeDdant  and  lands  other  than  the  land 
of  the  plaintiffy  contigaoas  thereto  ;  that  the  defendant  on  or  about 
the  1st  day  of  March,  1878,  nnlawfnlly  and  wrongfully  cut  through 
nid  ridge,  or  elevation  of  land,  in  two  places,  to  the  depth  of  two 
and  one-half  feet  and  four  feet  wide,  and  extended  from  said  open- 
ings so  cut  by  him  a  ditch  three  feet  wide  and  two  feet  deep  to  the 
land  of  the  plaintiff,  and  thereby  caused  a  great  quantity  of  water 
to  flow  continuously  from  that  time  to  the  time  of  briuging  this 
suit  OTer  and  upon  the  said  land  of  the  plaintiff,  injuring  and  des- 
troying the  crops  of  com,  wheat  and  grass  upon  the  same,  to  the 
damage  of  the  plaintiff  in  the  sum  of  one  hundred  dollars. 

The  defendant  demurred  to  the  complaint,  and  his  demurrer  was 
sustained.  The  plaintiff  refusing  to  plead  further,  final  judgment 
was  rendered  in  favor  of  the  defendant  upon  demurrer. 

We  have  only  to  consider  the  question  of  the  sufficiency  of  the 
complaint  In  the  argument  in  this  case,  a  great  number  of  au- 
thorities have  been  cited  bearing  upon  the  general  subject  of  surface 
water,  caused  by  rain  and  melting  snow,  but  only  a  portion  of  the 
anthorities  thus  cited  have  any  direct  application  to  the  precise 
question  involved  in  this  appeal 

In  referring  to  the  subject  under  discussion,  Washb.  Ease^  mar.  p. 
353,  says:  **  Before  proceeding  to  consider  the  law  as  to  water  per- 
colating through  the  earth,  beneath  its  surface,  it  is  necessary  to 
refer  to  a  few  principles  which  seem  now  to  be  pretty  well  settled 
as  to  the  respective  rights  of  adjacent  land-owners^  in  respect  to 
waters  which  Ml  in  rain,  or  are  in  any  way  found  upon  the  surface, 
bat  not  embraced  under  the  head  of  streams  or  water-courses,  nor 
constituting  permanent  bodies  of  water,  like  ponds,  lakes,  and  the 
likft  It  may  be  stated  as  a  general  principle,  that  by  civil  law, 
where  the  situation  of  two  adjoining  fields  is  such  that  the  water 
falling  or  collected  by  melting  snows,  and  the  like  upon  one  natur- 
aDy  descends  upon  the  other,  it  must  be  suffered  by  the  lower  one 
to  be  discharged  upon  his  land  if  desired  by  the  owner  of  the  upper 
field.  But  the  latter  cannot  by  artificial  trenches,  or  otherwise,  cause 
the  natural  mode  of  its  being  discharged,  to  be  changed  to  the  injury 
of  the  lower  field,  as  by  conducting  it  by  new  channels  in  unusual 
quantities  on  to  particular  parts  of  the  lower  field." 

The  principle  recognized  by  the  text  thus  quoted  from  is  welt 
Olastmted  and  sustained  by  several  leading  cases  referred  to,  and 
commented  upon,  by  the  learned  antboi; 
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From  these  and  other  decided  cases,  we  deduce  the  doctrine  that 
the  owner  of  the  upper  field  may  not  construct  drains  or  excayatioDS 
so  as  to  form  new  channels  on  to  the  lower  field,  nor  can  he  collect 
the  water  of  scTeral  channels  and  discharge  it  on  the  lower  field 
so  as  to  increase  the  wash  upon  the  same.  The  right  of  the  owner 
of  the  upper  field  to  make  drains  on  his  own  land  is  restricted  to 
such  as  are  required  by  good  husbandry  and  the  proper  improve- 
ment  of  the  surface  of  the  ground,  and  as  may  be  discharged  into 
natural  channels,  without  inflicting  palpable  and  unnecessary  injniy 
on  the  lower  field. 

As  to  where,  and  under  what  circumstances,  the  owner  of  the 
lower  field  may  obstruct  or  direct  the  flow  of  surface  water  which 
naturally  descends  upon  his  land,  we  did  not  now  inquire,  as  that 
question  is  in  no  way  involved  in  the  proper  decision  of  this  cause. 

Tested  by  the  doctrine  deduced  and  announced  as  above,  the  com- 
plaint in  this  case  appeal's  to  have  been  sufficient  upon  demurrer. 
Butler  V.  Peck,  16  Ohio  St.  334 ;  Martin  v.  Riddle,  26  Penn.  SL 
415 ;  Kauffman  v.  Orieeemer,  id.  407 ;  Martin  v.  Jett,  12  Is. 
501 ;  Ang.  on  Watercourses,  §  108,  et  seq ;  Miller  v.  Laubaeh,  47 
Penn.  St  154 ;  Livingston  v.  McDonald,  21  Iowa,  160  ;  Adams  t. 
Walker,  34  Conn.  466 ;  Wood  on  Nuis.  403,  §  386 ;  Peltigrew  v.  VU- 
lage  of  EvansviUe,  25  Wis.  223 ;  s.  o.,  3  Am.  Bep.  50 ;  Taylor  r. 
Fickas,  64  Ind.  167 ;  8.  a,  31  Am.  Bep.  114  ;  Schlichter  v.  Phittipy, 
67  Ind.  201 ;  ffoyty.  City  of  Hudson,  27  Wis.  656  ;  Washb.  on  Base. 
209,  210 ;  Cooley  on  Torts,  577 ;  Waffle  v.  IT.  Y.  O.  R.  R  Cb., 
58  Barb.  413. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded  for 

further  proceedings. 

Judgment  reversed. 


JoHKSoK  Y.  Thompson. 

(T8  Ind.  167.) 

Efsidence — opinion — value  of  wniees. 


A  non-expert  witness,  familiar  with  the  facts,  may  testify  as  to  the  rel^tiw 
▼alne  of  services  and  commodities  entering  into  a  mntaal  account.* 

*To  same  effect,  PHniz  v.  People,  (48  Mich.  144).  86  Am.  Bep.  487. 
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ACGOUNT  on  account    The  opinion  states  the  case.    The  de- 
fendant  had  judgment  below. 


B.  A.  Ely,  C.  H.  Burton,  F.  B.  Posey  and  J.  W.  Wilson,  for 
^^pellant. 

/.  H.  MiOmr  and  B.  P.  Richardson,  for  appellee. 

NiBLAOK,  0.  J.  Oomplaint  by  Milton  S.  Johnson  against  Arthur 
Thompson,  in  four  paragraphs.  The  first  paragraph  was  for  work 
and  \Aor  performed  by  the  plaintiff  for  the  defendant,  both  before 
and  after  he  arrived  at  the  age  of  twenty-one  years,  covering  a 
period  of  over  seven  years.  The  second  was  for  one  hundred  dollars 
for  extra  work  in  preparing  for  planting  aud  cultivatiug  a  crop  of 
tobsooo.  The  third  was  a  money  demand  for  an  alleged  breach  of 
a  contract  by  the  defendant  in  failing  to  convey  to  the  plaintiff  a 
forty-acre  tract  of  land  on  his  arrival  at  full  age.  The  fourth  was 
a  demand  for  money  for  a  similar  failure  to  convey  to  the  plaintiff 
an  eighty-acre  tract  of  land,  or  to  render  him  some  equivalent  ser- 
vice in  lien  of  such  conveyance. 

The  defendant  answered:  1.  In  general  denial;  2.  Payment; 
3.  Setting  up  a  contract,  by  which  it  was  agreed  that  the  plaint- 
iff was  to  live  with,  and  work  for,  the  defendant  as  a  member  of  his 
liunily,  and  to  receive  certain  personal  property  on  his  arrival  at 
the  age  of  twenty-one  years,  and  averring  that  said  contract  had 
been  mutually  and  fully  performed;  4.  A  set-off;  5.  That  the 
defendant  had  furnished  the  plaintiff  with  money,  food,  clothing, 
schooling  and  other  necessaries  equal  in  valne  to  all  the  work  and 
labor  performed  by  the  plaintiff ;  6.  Setting  up  a  contract  similar 
to  that  described  in  the  third  paragraph,  and  averring  a  ratification 
of  such  contract  by  the  plaintiff  on  his  arrival  at  full  age,  and  a 
fall  performance  of  the  contract  by  the  defendant  on  his  part. 

The  plaintiff  replied  in  denial  of  all  the  special  paragraphs  of  the 
answer.     Verdict  and  judgment  for  the  defendant. 

At  the  trial,  there  was  evidence  tending  to  show  that  the  plaint- 
iff had  lived  with  and  worked  for  the  defendant  on  his  farm  for  a 
period  of  more  than  seven  years.  This  evidence  was  accompanied 
with  the  opinion  of  witnesses  as  to  the  valne  of  the  labor  thus  per- 
formed by  the  plaintiff.  There  was  also  evidence  tending  to  show 
that  during  the  time  the  plaintiff  Jived  with  him,  the  defendant 
Vol.  XXXVn  —  20 
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gave  the  plaintiff  money  as  he  needed  it,  and  furnished  him  sehool- 
ingy  clothing,  medical  attendance,  and  other  necessaries ;  also  that 
the  defendant  gaye  the  plaintiff  considerable  personal  property  on 
his  becoming  of  age. 

The  defendant  was  thereupon  examined  as  a  witness  in  his  own 
behalf.  He  testified  as  to  the  terms  on  which  the  plaintiff  came  to 
liye  with  him,  and  the  length  of  time  and  the  manner  in  which 
the  plaintiff  had  worked  for  him.  Also,  to  the  aggregate  amount 
of  money  given  to  the  plaintiff  from  time  to  time,  and  to  the  vari- 
ous articles  of  property  receiyed  from  him  by  the  plaintiff  when  he 
became  twenty-one  years  of  age. 

Counsel  for  the  defense  then  propounded  to  the  defendant  the 
following  question:  ^^  Taking  into  consideration  the  money  you  let 
plaintiff  haye,  the  doctors'  bills  you  paid  for  liim,  and  all  the  other 
things  you  did  for  him,  what,  if  any  thing,  would  his  work  be  worth 
more  than  you  paid  him  ?"  To  which  the  plaintiff  objected,  but 
his  objection  was  oyerruled,  and  the  defendant  answered:  **  It  would 
be  worth  nothing  more." 

One  Leyi  Thompson,  a  son  of  the  defendant,  was  also  examined 
as  a  witness  for  the  defense,  to  whom  under  similar  circumstances, 
and  oyer  the  plaintiff's  objection,  a  like  question  was  propounded, 
and  to  which  substantially  the  same  answer  was  giyen. 

The  decisions  of  the  court  oyerruling  the  plaintiff's  objections  to 
those  questions  were  assigned  as  causes  for  a  new  trial. 

The  appellant  insists  that  it  was  not  competent  for  the  witnesses, 
to  whom  questions  were  propounded  as  aboye,  to  give  their  opinions 
in  such  general  terms  as  to  the  relative  values  of  services  and  com- 
modities which  entered  into  the  material  accounts  of  the  parties, 
and  cites  a  series  of  cases  decided  by  this  court,  holding  that  a 
witness  cannot  be  permitted  to  express  his  opinion  as  to  the  amount 
of  damages  resulting  from  an  alleged  injury,  as  supporting  in  prin- 
ciple, and  by  analogy,  the  position  he  assumes.  But  the  cases  tbns 
cited  by  the  appellant  do  not  go  to  the  extent  contended  for  by  him. 

The  authorities  recognize  a  well-defined  distinction  between  the 
opinion  of  a  witness  as  to  the  amount  of  damages  sustained  in  a 
given  case,  and  his  opinion  as  to  the  value  of  a  service  or  com- 
modity concerning  which  he  has  been  called  upon  to  testify. 

Greenleaf  on  Evidence  says:  "Non-experts  may  give  their  opin- 
ions on  question  of  identity,  resemblance,  apparent  condition  of  body 
or  mind,  intoxication,  insanity,  ^ckness,  health,  value,  conduct  and 
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bearing,  whether  friendly  or  hoatile,  and  the  like."  See  note  to  g 
440,  voL  1,  p.  495,  18th  edition.  See  also  the  dissenting  opinion 
of  Doe,  J.,  in  the  case  of  State  v.  Pike,  49  N.  H.  399, 422,  423  ;  s.  a, 
6  Am.  Sep.  533 ;  lUinois,  etc,  R.  B.  Co.r.  Van  Ham,  18  IlL  257 ; 
Dwigkt  T.  County  Oommiseionere,  etc.,  11  Gush.  201 ;  EvanwitUy 
ek.yR.IL  Co.  T.  Cochran,  10  Ind.  560. 

The  mle  as  thns  stated  by  Greenleaf  is  well  sustained  by  other 
decided  cases,  and  is  one  by  which  we  feel  it  onr  duty  to  be  gov- 
erned. 

As  a  matter  of  practice,  the  questions  objected  to  in  this  case 
were  too  general  and  indefinite,  and  afford  a  very  unsatisfactory 
precedent  for  the  examination  of  witnesses  in  similar  cases ;  but 
oonstraing  them  to  have  been  only  efforts  to  bring  out,  and  as  tending 
to  have  had  the  effect  of  bringing  out,  in  an  indirect  way,  the  opin- 
ions of  the  witnesses  touching  the  value,  relative  and  otherwise,  of 
lerrioes  and  other  kindred  things  involved  in  the  mutual  dealings 
of  the  parties,  we  do  not  feel  authorized  to  hold  that  the  admission 
of  those  questions  constituted  such  an  error  as  requires  a  reversal  of 
the  judgment 

Opposing  counsel  had  the  right  of  testing  the  value  of  the  answers 
to  the  questions  complained  of  by  a  cross-examination  as  to  the 
bets  upon  which  the  witnesses  based  their  conclusions,  and  of  their 
enabling  the  jury  to  properly  estimate  the  weight  to  which  such 
answers  were  entitled  as  evidence  in  the  cause. 

The  appellant  also  insists  that  the  evidence  did  not  support  the 
verdict,  but  the  argument  he  submits  on  that  point  is  addressed  to 
the  mere  weight  of  the  evidence,  which  was  a  question  for  the  jury 
and  not  for  as. 

There  was  evidence  tending  to  fully  sustain  the  verdict,  and 
beyond  that  we  are  not  authoriased  to  consider  any  question  of  the 
iofflciency  of  the  evidence. 

The  judgment  is  aflSrmed,  with  costs. 

Judgment  affirmed,  with  oosU. 
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BUOKLBS  y.   ELL1B& 

(TBInd.  an.) 

Stat^KU — eatra4erriiorial  force. 

A  Btelate,  aathorlsing  s  woman  to  proeecnte  an  action  in  Indiana  imhn  omt 
aedactioii,  gives  iier  no  right  of  action  wlieie  the  aednction  waa  acoompUihed 
in  another  State,  although  the  illicit  intefooofae  oontinaed  in  Indiaaa. 
(SunoU,  p.  160.) 

ACTION  for  seduction.     The  opinion  states  the  oaae.    The 
plaintiff  had  judgment  below. 

J.  L.  Rayy  W.  P.  Britton  and  Jf.  W.  Bruner,  for  appellant 
JB.  C*  Snyder y  for  appellee. 

NiBLAGK,  C.  J.  The  complaint  in  this  case  was  by  HarjEUerii 
an  unmarried  woman,  against  Wiley  Buckles,  for  seduction.  A  jniy 
returned  a  Terdict  for  the  plaintiff,  assessing  her  damages  at  $1,000, 
and  after  denying  a  motion  for  a  new  trial,  the  court  rendered 
judgment  in  her  favor  upon  the  verdict. 

The  only  question  made  here  by  the  appellant  is  upon  the  alleged 
insufficiency  of  the  evidence  to  sustain  the  verdict 

The  appellee  was  the  principal  and  only  important  witness  in  her 
own  behalf.  She  stated  that  at  the  time  of  the  trial  she  lived  in 
Hamilton  county,  in  this  State;  that  she  went  to  Ohampsignt 
Illinois,  to  live,  in  June,  1875,  where,  as  a  means  of  liviog,  she 
became  engaged  in  sewing  and  dress-making;  that  she  became 
acquainted  with  the  appellant  at  that  place  in  September,  1876| 
when  she  was  under  twenty  years  of  age ;  that  she  first  casnaOj 
met  him  upon  the  street,  where  he  was  introduced  to  her  by  s 
mutual  acquaintance  ;  that  after  this  meeting  he  called  to  see  her 
at  her  boarding  house  quite  frequently,  sometimes  taking  her  oat 
riding,  and  sometimes  to  places  of  amusement  She  then  proceeded: 

'^  After  he  had  been  calling  on  me  for  a  few  weeks,  we  became 
engaged  to  be  married*  We  then  had  sexual  intercourse  frequent]/' 
About  every  time  he  came  to  see  me,  we  had  sexual  intercoaiBe* 
It  was  on  account  of  my  love  for  him,  thinking  he  would  many 
me,  that  I  submitted  to  his  embraces.     He  continued  to  call  on  me 
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and  hsve  sexnal  intercourse  with  me,  at  Ohampaigiiy  IllinoiB,  from 
Ihe  fall  of  1876,  to  September,  1877,  when  I  went,  on  the  I.,  B.  & 
IF.  B.  B^  with  him  to  the  city  of  Indianapolis,  Indiana.  He  was 
on  his  way  to  the  raoes  at  Lonisville,  Kentucky,  and  I  was  going 
to  my  father's,  near  Noblesyille,  Indiana.  We  stopped  all  night  at 
Uie  Shearman  House,  at  Indianapolis,  as  husband  and  wife,  and 
occupied  the  same  room  and  bed,  and  had  sexual  intercourse  there. 
He  registered  as  '  W.  Busy  and  Lady/  The  reason  why  I  had  in- 
terooorse  with  him  there,  at  that  time,  was  because  I  loved  him 
better  than  any  other  man,  and  had  confidence  in  him.  I  thought 
he  would  marry  me,  and  that  we  would  go  to  Kansas  in  the  spring. 
The  next  day  he  went  to  LouisYiUe  and  I  went  home.  He  paid  all 
my  expenses,  hotel  bill  and  railroad  fare,  and  gave  me  money  to  go 
home  on  to  my  father's.'' 

She  further  stated  that  the  next  time  she  met  the  appellant  was 
in  October,  1877,  at  the  city  of  Crawfordsville,  where  they  stopped 
at  a  hotel,  as  husband  and  wife,  and  again  had  sexnal  intercourse, 
she  coming  to  that  city  at  his  request ;  that  the  next  and  last  time 
they  met  was  at  Oovington,  in  this  State,  in  the  latter  part  of 
January,  1878,  where  they  spent  two  or  throe  days  together,  occupy- 
ing the  same  bed,  and  again  having  sexual  intercourse,  from  which 
■he  became  pregnant,  and  from  which  a  miscarriage  resulted. 

On  croes-examination  the  appellee  admitted  that  at  the  time  she 
first  met  the  appellant  and  made  his  acquaintance,  she  was  the 
mother  of  an  illegitimate  child,  some  three  or  four  years  old,  and 
went  by  the  assumed  name  of  ''  May  Anderson,"  claiming  to  be  a 
married  woman  living  separate  from  her  husband;  also  that  during 
the  time  she  sustained  intimate  relations  with  the  appellant  he  gave 
her  small  sums  of  money  from  time  to  time,  and  that  resulting 
trom  such  relations  she  had  also  had  a  miscarriage  in  the  spring 
of  1877. 

The  question  for  our  decision  is,  did  the  evidence,  set  out  as 
above,  which  embraces  all  that  was  most  favorable  to  the  appellee, 
make  out,  or  fairly  tend  to  make  out,  against  the  appellant  an 
actionable  charge  of  seduction  under  the  laws  of  this  State  ? 

The  first  objection  urged  against  the  sufficiency  of  the  evidence 
is,  that  it  was  shown  affirmatively  that  the  supposed  injury  com- 
plained of  was  committed  in  the  State  of  Illinois,  and  that  hence 
Tdo  right  of  action  accrued  to  the  appellee  for  such  supposed  injury 
mder  any  statute  of  this  State. 
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Upon  the  point  presented  by  this  objection  there  seems  to  be 
some  confusion  in  and  apparent  conflict  between  the  anthorities 
bearing  upon  it^  but  we  think  this  confusion  and  apparent  conflict 
have  resulted  more  from  a  failure  in  very  many  cases  to  observe  tbe 
distinction  which  evidently  exists  and  ought  to  be  well  recognized, 
as  regards  their  general  transitory  character^  between  common-law 
actions  and  actions  purely  statutory  in  their  origin  than  from  any 
other  cause. 

In  Story  on  the  Conflict  of  Laws,  p.  369,  §  307  dy  13th  edition, 
it  is  said:  ''In  general  where  actions  ex  delicto  are  held  transitory, 
and  suits  allowed  to  be  maintained  in  a  foreign  forum,  the  righto! 
action  and  the  nature  and  extent  of  damages  must  be  estimated 
according  to  the  law  of  the  place  where  the  wrong  was  committed." 
To  this  proposition  some  rather  confusing  and  unsatisfactory  ex- 
ceptions are  noted  by  the  learned  author,  but  the  exceptions  do  not 
overthrow  the  general  rule  as  stated  aboye  by  him. 

Borer  on  Inter-State  Law,  at  pages  144  and  145,  after  reviewiDg 
the  authorities  on  the  general  subject,  announces  as  a  conclusion 
that  in  all  purely  personal  actions  of  a  transitory  nature  for  torts  st 
common  law  a  citizen  of  a  State  may  sue  a  citizen  of  another  State 
in  the  courts  of  such  other  State,  or  of  any  State  wherein  he  may 
reside,  or  may  be  found  and  served  with  process,  without  regard  to 
the  place  or  State  in  which  the  injury  may  have  been  perpetrated. 
But  that  where  certain  acts  are  made  wrongs  by  statute,  which  were 
not  such  theretofore,  or  where  remedies  additional  to  those  which 
existed  at  common  law  are  provided  by  statute,  adyantage  can  be 
taken  of  these  new  and  additional  remedies  only  within  the  terri- 
tory or  locality  in  which  the  statute  has  force.  These  constitute 
new  rights,  so  to  speak,  and  depend  for  their  enforcement  always 
upon  the  statutes  by  which  they  are  created.  And  such  statu tei 
will  be  enforced  only  by  the  courts  of  the  State  wherein  they  are 
enacted. 

Taking  the  conclusion  thus  reached  by  Borer  in  respect  to  statu- 
tory actions  in  connection  with  the  authorities  relied  on  to  sustain 
the  text,  the  inevitable  inference  is  that  a  statute  providing  a  right 
of  action  for  a  personal  injury  has  no  extra-territorial  force,  and 
does  not  confer  a  right  of  action  for  an  injury  inflicted  in  another 
State.  See  McCarthy  v.  OhicagOy  Rock  Island  and  Pacific  Railroad 
Co.,  18  Kans.  46;  8.  0.,  26  Am.  Bep.  743,  and  the  authorities  cited 
in  that  case. 
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Section  24  of  oar  Code,  2  R.  S.  1876,  p.  43,  confers  upon  every 
unmarried  woman  the  right  to  prosecute  ai^  action  for  her  own 
aedaction;  but  under  the  construction  given,  and  as  we  believe/ 
conecily  given  as  above  stated  to  analogous  statutes,  that  provision 
of  the  Code  has  no  extra-territorial  force,  and  does  not  authorize 
8Qch  an  action  to  be  maintained  in  this  State  for  acts  of  seduction 
committed  in  another  State. 

It  is  manifest  from  the  evidence  in  this  case  that  if  the  appellee 
was  in  fact  seduced  by  the  appellant  the  seduction  took  place  and 
was  fully  accomplished  in  the  State  of  Illinois*  The  illicit  inter- 
coorae  testified  to  as  having  occurred  in  this  State  did  not  consti- 
tate  a  new  and  independent  case  of  seduction,  as  contended  for  by 
the  appellee,  but  was  merely  consequential  to  the  alleged  seduction 
which  had  previously  taken  place. 

Bat  it  may  be  insisted,  that  conceding  that  the  gravamen  of  the 
appdlant's  supposed  offense  was  shown  to  have  been  perpetrated  in 
the  State  of  Illinois,  still  the  appellee  was  entitled  to  prosecute  her 
action  in  this  State  in  the  spirit  and  as  a  matter  of  comity  between 
the  two  States.  The  rules  goyerning  the  prosecution  of  actions  by 
comity  between  States  have  no  application  to  this  case,  for  two 
reaaons: 

First.  Nothing  being  shown  to  the  contrary  on  the  trial,  we 
must  assume  that  the  common  law  was  in  force  in  Illinois  on  the 
subject  of  prosecutions  for  seduction.  By  the  common  law  the  ap- 
pellee acquired  no  right  of  action  against  the  appellant  for  her  own 
aedaction,  and  hence  putting  the  worst  possible  construction  upon 
the  evidence  as  against  the  appellant,  she  did  not  bring  with  her 
from  Illinois  any  right  of  action  to  be  enforced  in  this  State. 

Secondly.  If  it  had  been  shown  upon  the  trial  that  there  was 
aome  statute  of  Illinois  conferring  upon  her  a  right  of  action  for 
her  own  seduction,  that  would  noi  have  authorized  the  appellee  to 
prosecute  this  action  in  the  court  below  upon  principles  of  comity, 
as  it  is  only  common-law  rights,  or  such  rights  as  are  recognized  as 
existing  by  the  general  usage  of  civilized  nations,  which  can  be  en- 
forced by  comity  in  a  foreign  forum.  Borer  on  Iltter-State  Law, 
4, 5  and  6. 

For  the  reasons  given  we  are  of  the  opinion  that  the  evidence 
failed  to  show  a  cause  of  action  entitling  her  to  a  recoyery  in  any 
of  the  courts  of  this  State,  and  that  in  consequence  the  judgment 
m  this  case  cannot  be  sustained. 
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The  oonclnsion  we  have  reached  renders  it  nnnecessaiy  thai  we 
Bhall  consider  other  objeotions  urged  to  the  sufficiency  of  the 
evidence. 

The  judgment  is  reyersed  with  costs,  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


NoiSBTTHB  BsPOBnB.— A  Similar  quflsMoii  haii  bean  mnch  discasBed  of  late,  naiBB^. 
whether  under  a  statate  allowing  damages  for  a  negligent  injury  resulting  in  death  aa 
action  may  be  maintained  in  one  State  when  the  injury  was  inflicted  in  another.  This 
question  has  dilTerent  phases,  according  as  a  similar  statute  exists  in  both  States,  or  then 
is  no  such  statute  in  the  State  where  the  injury  is  caused.  The  question  must  also  be  dis- 
tinguished from  the  question  whether  an  administrator  appointed  in  the  one  State  cui 
maintain  the  action  in  the  otfier,  or  whether  the  action  must  be  brought  by  an  admlniflba- 
tor  of  the  State  where  it  is  prosecuted. 

In  LcForegt  T,  Tolman,  117  Maaa,  109;  s.o.,  19Am.  Bep.  400,  it  was  held  Uiatnoacdoa 
could  be  maintained  in  Massachusetts  under  a  statute  awarding  double  damages  for  !&• 
juries  from  the  bite  of  a  dog,  without  proof  of  the  scienter,  for  an  injury  caused  by  the 
bite  of  a  dog  in  New  Hampshire,  there  being  no  proof  of  a  similar  statute  in*  New  fiamp* 
shire,  or  that  the  defendant  knew  of  the  Ticious  propensity  of  the  dog.  Tills  agrees  with 
the  principal  case. 

In  McCaHhy  y.  Chicago^  etc.,  Ry,  Co  ,  18  Kans.  46;  s.  a,  «  Am.  Bep.  74»,  citod  In  tha 
principal  case,  it  was  held  that  under  a  statute  of  Kansas  conferring  a  right  of  action  for 
damages  for  death  caused  by  awrongful  act,  no  action  can  be  maintalnwl  iHiere  the  death, 
Although  occurring  in  Kansas,  was  caused  by  injuries  inflicted  In  another  State.  There 
the  administrator  was  appointed  In  Kansas,  but  the  court  held  that  even  if  It  should  to 
presumed— there  being  no  proof —that  a  similar  statute  existed  In  Kansas,  it  would  not 
follow  that  there  could  be  a  recoyeiy  in  Kansas.  Citing  BCelkordaon  y.  N.  Y.  CenL  B.  Co.. 
96  Mass.  86;  Woodard  r.  M,  S,  <t  N.  L  R,  O).,  10  Ohio  St.  1».  The  Utter  case  soppotta 
that  doctrine,  but  in  the  former  the  rule  of  the  common  law  was  in  force,  and  it  was  held 
that  the  action  under  the  New  York  statute  could  not  be  maintained  in  MaasacihuaiMBby' 
an  administrator  appointed  in  Massachusetts. 

In  Leonard  y.  Columbia  Steam  Nav.  Co,,  80  N.  T.  48,  it  was  held  that  under  the  Ne« 
York  statute  the  action  could  be  maintained  in  New  York  by  a  New  York  administrator 
for  death  caused  by  an  injury  inflicted  in  Connecticut,  there  being  a  similar  statate  is 
Connecticut.  The  court  said  that  at  common  law ,  personal  actions  whether  ex  oontraet» 
or  ex  delicto  are  transitory  (Bout.  L.  Die.)  and  may  be  brought  anywhere  and  aregOTened 
by  the  lex  fori.  An  action  for  assault  conmiitted  in  another  State  will  lie  here.  Smith  t. 
BuU,  17  Wend.  828.  But  the  statutes  here  giving  an  action  for  damages  resulting  from 
culpable  negligence  do  not  apply  where  the  injury  was  committed  in  another  State  or 
country  unless  the  laws  of  such  State  are  proved  to  be  of  a  similar  character.  Wkitfori 
▼.  Panama  A.  Co.,  88  N.  Y.  486 ;  Beach  y.  Bay  State  Steamb.  Co.,  80  Barb.  488  ;  CrovU^ 
y.  Panama  R.  Co. ,  id.  90 ;  McDonaM  v.  Mannry,  77  N.  Y.  547 ;  s.  a,  38  Am.  Bep.  064.  Rii 
not  necessary  that  the  statute  should  be  precisely  the  sanie  as  the  statute  of  this  State: 
that  it  is  similar  is  enough.  The  statute  of  Connecticut  agrees  in  its  main  features  vBli 
that  of  New  York.  The  doctrine  that  an  action  will  lie  when  the  common  law  or  tlie 
statutes  of  ditferent  ^tates  or  countries  correspond  is  sustained  by  numerous  authoritiee. 
Mochaxo  y.  WiOee,  d  B.  &  Ad.  JS8  ;  MOan  y.  Duibe  de  Fltz  Jamee,  1  Bos.  &  P.  188;  Mostim 
▼.  Fabrigae,  1  Oowp.  161 ;  Shipp  ▼,  AfcCrato,  2  Murph.  468;  WaU  v.  Honkintt,  5  Ired.  1m  ; 
Stout  y.  Wood,  8  Blackf.  71.  Cases  cited  as  showing  that  an  administrator  appointed  in 
one  State  cannot  bring  actions  given  by  statute  of  another  {Richardsfm  y.  New  Torti  CetL 
R.  Co.,  96  Mass.  86;  TFoodard  v.  Mich,  So.  R.  Co.,  10  Ohio  St.  121 ;  JPTeedluim  y.  Orand 
Tr.  R.  Co.,  88  Vt.  206 ;  State  y.  PittOnirg,  etc.,  R.  Co.,  45  Md.  41 ;  Sdma  K.  Co.  y.  Laee9% 
48  Ga.  461 ;  Marcy  r.  Marey,  88  Conn.  808),  Tield,  not  analogous. 

In  Mackay  y.  JVeto  Jersey  CciU.  R.  Co.,  14  Blatchf.  66,  «n  the  United  States  Clieait  Court 
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for  the  aoatheni  district  of  New  York,  It  was  held,  SmFMAif ,  D.  J. ,  that  a  sUtute  oi  New 
Jenoj,  anthorlsiiiir  .a  soli  for  damaees  for  the  death  of  a  per>M>u  by  negligence  to  be 
fanmght  in  ttaa  name  of  the  personal  representative  of  such  deceased  person,  does  not 
anUftoriBe  a  salt  hy  an  administrator  of  soch  person  appointed  in  New  York.  The  court 
remarked,  upon  the  present  question :  **  It  is  manifest  that  the  right  of  an  administrator 
to  nouver  for  the  pecuniary  injuries  resulting  from  the  death  of  the  intestate  to  the 
widow  and  nesct  of  kin  is  unknown  to  the  common  law,  and  exists  only  by  statute.  It 
has  been  bold  that  such  a  statute  has  no  extra-territorial  force,  and  that  no  recoraiy  can 

be  had  tfaenon  for  an  injury  which  was  committed  bsyood  the  limit  of  the  State  by  whose 
VgirtsrurB  the  statute  was  enacted.  Whitford  r.  Panama  R,  Co,,  28  N.  Y.  465 ;  Beach  ▼. 
Ba^  StaU  Cb.,  80  Barb.  433.  **  The  laws  of  New  York  "  do  not  confer  upon  these  representa- 
thes  of  deeeased  persona  any  power  to  obtain  damages  for  Injuries  resulting  in  death 
which  the  deceased  received  in  another  State.  This  question  has  been  considered  by  the 
Siqirenie  Courts  of  Massachusetts  and  of  Ohio.  In  Riehardttmi  v.  N.  Y.  Central  R,  Co.., 
86,  a  Massachusetts  administratrix  sued  a  New  York  corporation  for  damages,  by 
of  the  death  of  the  piaintiirs  Intestate  through  the  negligence  of  the  defendants 
la  New  York.  The  right  to  sue  was  founded  upon  a  New  York  statute  which  Is  very  simi- 
lar to  the  New  Jersey  statute.  The  court  say  :  *The  plalntifr  is  the  administratrix 
appointed  under  the  laws  of  Massachusetts.  Her  right  to  sue  in  this  Conunonwealth  in 
hsr  mwussmalive  capacity  Is  upon  causes  of  action  which  accrued  to  the  intestate,  or 
vhieh  grow  outof  his  rig^its  of  property  or  those  of  his  creditors.  The  remedy  which  the 
stttotea  of  Mew  York  give  to  the  penonal  representatives  of  the  deceased,  as  trustees  of 
a  ri^  of  pwpeity  in  the  widow  and  next  of  kin,  is  not  of  such  a  nature  that  it  can  be 
Imparted  to  a  MaasadnisettB  executor  or  administrator  virtuie  ojllcii,  so  as  to  give  him 
the  tif^  to  sue  in  our  courts,  and  to  transmit  the  right  of  action  from  one  penon  to 
SBOthsr  la  connection  with  the  representative  of  the  deceased.  Tlie  only  construction 
which  the  statute  can  receive  is  tliat  it  confers  certain  new  and  peculiar  powers  upon  the 
punwnal  repreaentatjve  in  New  York.  A  succession  in  the  right  of  action  not  existing  by 
the  common  law,  cannot  be  prescribed  by  the  laws  of  one  ^  State  to  the  tiibunals  of 
nocber,*  To  the  same  effect  Is  the  decision  in  TToodioord  v.  Michigan  South.,  etc.,  R. 
Cb.,10Ohk>Bt.l<l.*' 

Batini>stmtefcT.  Central  R,  Co,  of  NewJency,  103  U.S.  11,  it  was  held  that  where.a  stat- 
vteof  New  Jeney  gives  a  right  of  action  for  death  by  negligence,  to  "be  brought  by 
sad  in  the  name  of  the  personal  representatives  of  such  deceased  person,"  an  ad- 
aiiiiistnilor  of  one  whose  death  was  caused  by  ne^^lgence  in  New  Jerssy,  appointed  in 
Hew  Yoik,  can  maintain  an  action  In  the  courts  of  the  latter  State  to  enforce  the  liability 
hnpostd  by  the  statute  of  the  former.    The  court.  Miller,  J.,  observed  upon  the  present 


''It  li  indeed  a  il^it  dependent  solely  on  the  statute  of  the  State,  but  when  the  act  is 
done  for  whidi  the  law  says  the  person  shaD  be  liable,  and  the  action  by  which  the  remedy 
is  to  be  enforced  is  a  personal  and  not  a  real  action,  and  is  of  that  character  which  the 
lav  recognises  as  transitoiy  and  not  local,  we  cannot  see  why  the  defendant  may  not  be 
keU  HaUeitt  aqy  eoort  to  whose  jurisdiction  he  can  be  subjected  by  personal  proceas  or 
IqrvDfamtaiy  appearance,  as  was  the  case  here. 

"It  is  dWtenlt  to  understand  how  the  nature  of  the  remedy,  or  the  jurisdiction  of  the 
eoortsto  enforce  It,  is  in  any  manner  dependent  <m  the  question  whether  It  is  a  statutory 
ij^bt  or  a  common-law  right. 

**  Wherever,  by  either  the  common  law  or  the  statute  law  of  a  State,  a  right  of  action 
km  become  fixed  and  a  legal  liability  incurred,  that  liability  may  be  enforced  and  the  right 
of  action  pursued  in  aqy  court  whidi  has  Jurisdiction  of  such  matters  and  can  obtain  jur- 


**Theaetioii  in  the  present  ease  is  in  the  nature  of  trespass  to  the  person,  always  held  to 
te  tnuasltory,  and  the  venue  immaterial,  and  the  local  court  in  New  York,  and  the  Cii  cult 
Oowt  of  the  United  States  for  the  northern  district,  were  competent  to  try  such  a  case 
when  ttepaitles  were  properly  before  It.  See  Ifosfyn  v.  fbbHgoa,  1  Oowp.  161 ;  Jto/oeZ  v. 
TMM»  8  W.  BL 1066;  McKenna  v.  Fitik,  1  How.  241.  We  do  not  see  how  the  fact  that  it. 
visa  slatatoiy  right  can  vary  the  principle.  If  the  defendant  was  legally  liable  in  New 
he  cook!  not  es^e  that  liability  IqrfOliig  to  New  York.    If  the  liability  to  par 
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Bumej  was  fixed  by  the  law  of  the  State  where  the  traasaotioiD  oocurred,  is  ft  to  be  said  II 
ean  be  enf  oroed  nowhere  else  because  It  depended  upon  statute  law  and  not  upon  ooBunoa 
law?  It  would  be  a  yeiy  dangerous  doctrine  to  establish,  that  in  all  cases  where  the  ser- 
eral  States  hare  substituted  the  statute  for  the  common  law,  the  liability  can  be  enfoioei 
in  no  other  State  but  that  where  the  statute  was  enacted  and  the  transaction  oecnned. 
The  common  law  never  prevailed  in  Louisiana,  and  the  rights  and  remedies  of  her  dttani 
depend  upon  her  Civil  Code.  Can  these  ri^ts  be  enforced  or  the  wrongs  of  her  dtiaeBB 
be  redressed  in  no  other  State  of  the  Union?  The  contrary  has  been  held  in  many  cmm. 
See  Ex  parU  Van  Riper,  80  Wend.  614;  Lowry  v.  Inmarh  46  N.  T.  119;  PiOsering  v.  FfA, 
6  Vt.  108;  BaOroad  v.  Sprayberry,  8  Bazt.  841;  s.  c,  86  Adl  Bep.  706;  Great  WetUm  B. 
Cb.  V.  Mmer,  19  Mich.  806.** 

On  the  point  of  the  foreign  administrator  the  court  said,  among  other  thingi:  **  We  sn 
aware  that  the  case  of  TToodiMMKl  v.  MicMgan  SauHhem  B,  Co^  10  Ohio  St:  ISO,  asMtg  s 
different  doctrine,  and  has  been  followed  by  the  cases  of  BiehordsonT.  New  Forfc  OsntiZ. 
Co.,  98  Msaa  86,  and  McCarthy  v.  CMeago^  R,  I.  A  P.  A.  Cb.,  18  Kans.  46;  a.  o^  S6  Am. 
Bep.  748.  The  reasons  which  support  that  view  we  have  endeavored  to  show  are  not 
sound.  These  cases  are  opposed  by  the  latest  decision  on  the  subject  in  the  Cowt  of  Ap- 
peals of  New  Yoiic,  in  the  case  of  Leonard  v.  OAvmMa  StMon  NemloatUm  Co.,  9 
N.Y.iS.** 

As  we  have  seen,  however,  the  administrator  in  the  Xeonord  cose  was  appointed  in  Kev 
York,  where  the  suit  was  brouc^t,  and  the  court  distinguished  the  cases  of  an  admtniilisr 
tor  of  another  State.  The  Letmard  case  and  the  DennUik  case  are  strong  authofttlM 
against  the  oMter  expression  contained  in  the  second  conclusion  near  the  end  of  the  pria> 
otpaleasa   Tim  Denniofc  case  of  course  overrules  the  Ifoefcay 
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BtaM§  offraiad»  — prcmiM  to  indrnvwiify  for  beeonUnff  ML 


An  oral  pxomiae  to  indemnify  another  for  becoming  bail  for  a  third,  indkled 
for  felony,  is  not  within  the  statnte  of  frands,  and  is  enforoenble. 

AOTION  on  an  oral  promise  to  indemnify  for  beooming  baQ. 
The  opinion  states  the  case.    The  plaintiff  had  judgment 
below. 

T.  J.  Stott  and  R.  M.  J.  AfiUer,  for  appellant. 

M.  W.  Fields  and  W.  H.  Trippet,  for  appellee. 

ELLiOTTy  J.  Maij  Snllenger  was  indicted  by  the  grand  jniy  of 
the  Gibson  Circuit  Court  for  assault  and  battery  with  intent  to  kil], 
and  was  in  custody  upon  that  charge.  Anderson,  the  appellant, 
desired  to  secure  her  release,  and  procured  Spence,  the  appellee,  to 
enter  into  the  usual  recognizance  for  her  appearance  at  the  next 
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term  thereafter  of  the  said  Circuit  Court.  To  induce  the  appellee 
to  enter  into  the  recognizance,  the  appellant  verbally  agreed  to 
indemnify  him  against  all  loss,  and  to  save  him  harmless  from  all 
liabilitiefl^  costs  and  charges.  The  recognizance  was  forfeited^  and 
appellee  compelled  by  process  of  law  to  pay  the  stipulated  penalty. 
He  sued  the  appellant  upon  his  oral  promise  and  obtained  a  judg- 
ment from  which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  contract  upon  which  the  action  is 
founded  creates  no  liability,  and  in  support  of  his  contention  states 
and  argues  these  two  general  propositions:  1st.  There  was  no 
consideration  to  support  the  promise  made  to  appellee ;  2d.  That 
as  the  agreement  was  not  in  writing,  it  is  void,  because  it  is  a  con- 
tract to  answer  for  the  default  of  another,  and  therefore  within  the 
statute  of  frauds. 

There  is  nothing  in  the  first  proposition  deserving  discussion,  and 
we  put  it  aside  with  the  remark  that  appellant  got  all  the  consid- 
eration he  stipulated  for;  and  he  is  not  now  in  a  position  to  make 
a  complaint  (at  least  with  much  prospect  of  having  it  heeded)  of 
lack  of  consideration. 

The  second  proposition  involves  an  inquiry  into  the  nature  of  the 
oral  agreement  upon  which  appellee  relies.  If  it  is  an  original 
agreement,  it  is  not  within  the  statute ;  if  a  collateral  one,  it  is; 
Hie  great  weight  of  authority  is,  that  an  original  agreement  is  not 
within  the  statute,  although  it  may  directly  concern  a  third  person, 
or  relate  to  the  performance  of  some  act  by  one  not  a  party  to  the 
eontracL  Thadier  v.  Rocktoett,  4  CoL  375 ;  Edmfield  v.  Oanadtf, 
60  Ga.  456 ;  Earthy  v.  Vomer,  88  HI.  561 ;  Johnson  v.  Knapp,  36 
Iowa,  616  ;  Smith  v.  Oramer,  39  id.  413 ;  Lester  v.  Bowman,  id* 
611 ;  Emerson  v.  Slai&r,  22  How.  28 ;  De  Wolf  v.  Rabaud,  1  Pet 
476 ;  Morrison  v.  Baker,  81  N.  C.  76  ;  Spooner  v.  Dunn,  7  Ind.  81 ; 
Crawford  v.  King,  54  id.  6  ;  Bittingsley  v.  Dempewolf,  11  id.  414 ; 
Nelson  v.  Bardy,  7  Ind.  367  ;  Beaty  v.  Orim,  18  id.  131. 

The  general  rule,  as  we  have  stated  it,  is  in  its  terms  clear,  and 
18  well  supported  by  the  authorities,  but  there  is  much  difficulty 
in  determining  what  are  original  or  what  collateral  agreements. 
The  cases  upon  this  point  are  much  in  conflict,  and  it  is  by  no 
means  an  easy  task  to  determine  from  them  what  are  to  be  deemed 
original  contracts.  The  first  case  in  our  own  reports,  which 
directly  bears  upon  the  question  under  discussion  is  that  of  Brush 
V.  Carpenter,  6  Ind.  78,  where  it  was  held,  ''  An  oral  promise  by  A. 
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to  B.  to  indemnify  B*  against  loss,  if  he  will  become  replevin  baQ 
for  C.9  is  void  nnder  the  statute  of  frauds/'  The  case  was  not  very 
carefully  considered,  and  very  few  of  the  adjudged  cases  seem  to 
have  been  brought  to  the  attention  of  the  court  The  case  of  Brud 
y.  Carpenter,  6  Ind.  78,  did  not  receive  any  direct  notice  from  the 
time  it  was  decided  except  a  bare  reference  in  two  cases,  "antil  the 
decision  in  Horn  v.  Bray,  51  Ind.  665,  where  it  was  cited  and  com- 
mented upon  at  much  length,  and  declared  to  lay  down  ui 
erroneous  rule,  the  court  saying:  '*The  ruling  in  Brush  v.  Gar- 
pettier  is  against  the  current  of  American  adjudications,  and  baa 
been,  in  effect,  though  not  expressly,  overruled  by  the  subsequent 
decisions  of  this  State."  The  question  in  Horny.  Bray,  51  Ind. 
555,  was  whether  a  verbal  contract  of  indemnity  as  between  sureties 
was  valid,  and  it  was  not  there  necessary  to  expressly  approve  or 
directly  overrule  Brush  v.  Carpenter.  Here  we  must  approve  or 
condemn.  There  is  not  a  little  confusion  in  our  own  cases  upon 
the  subject  of  what  is  an  original  and  what  a  collateral  contract,  but 
the  weight  is  decidedly  against  the  doctrine  of  Brush  v.  Carpenter, 

The  English  cases  have  not  been  at  all  harmonious.  The  old 
case  of  Winckworth  v.  AfiUs,  2  Esp.  484,  held  that  a  promise  of 
indemnity  was  within  the  statute,  but  in  Thomas  v.  Cook,  8  B.  &C. 
728,  the  contrary  doctrine  was  declared.  TTiomas  v.  Oaoh  was,  in 
turn,  overruled  in  Oreen  v.  Oressioell,  10  A.  &  R  453.  Foi  « long 
time  the  doctrine  of  Oreen  v.  Cresstodl  has  been  viewed  with  dis- 
favor, and  it  was,  long  before  its  overthrow,  often  severely  censured, 
notably  so  in  the  cases  of  Batson  v.  King,  4  H.  &  N.  739,  and 
Cripps  V.  HartnoUy  4  B.  &  S.  414  After  a  long  struggle  the  doc- 
trine of  Oreen  v.  Cresswetl  was  directly  overthrown  in  Reader  v. 
Kingham,  13  0.  B.  (N.  S.)  344.  In  the  later  case  of  Wildes  v.  Dud- 
low,  L.  B.,  19  Eq.  Gas.  198,  Reader  v.  Kxngham  is  expressly  ap- 
proved, the  court  saying  that  the  case  of  Thomas  v.  Cook,  8  B.  & 
0.  728,  was  decided  *'  upon  the  plainest  principles  of  common  sensa 
and  justice. " 

While  the  doctrine  of  Oreen  v.  Cresswell,  supra,  was  still  recog- 
nized as  the  law  of  England,  the  courts  declared  that  there  was  an 
important  and  broad  distinction  between  the  undertaking  as  suretj 
in  civil  cases  and  that  as  bail  in  criminal  proceedings.  This  doc- 
trine is  stated  with  clearness  and  force  by  Pollock,  0.  B.J" 
Cripps  V.  HartnoH,  4  B.  &  S.  414,  116  Eng.  C.  L.  116.  This 
learned  judge,  after  speaking  of  Oreen  v.  Oreswell,  supra,  said : 
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*  . 

**  Bat  there  is  a  great  distinction  between  that  case  and  the  present. 
Here  the  bail  was  given  in  a  criminal  proceeding  ;  and  where  bail 
is  giren  in  such  a  proceeding,  there  is  no  contract  on  the  part  of 
the  perBon  bailed  to  indemnify  the  person  who  became  bail  for 
him.  There  is  no  debt,  and  with  respect  to  the  person  who  bails, 
there  is  hardly  a  duty  ;  and  it  may  verj  well  be  that  the  promise 
to  indemnify  the  bail  in  a  criminal  matter  should  be  considered 
parely  as  an  indemnity,  which  it  has  been  decided  to  be.  Now  it 
has  been  laid  down  that  a  mere  promise  of  indemnity  is  not  within 
the  statute  of  frauds,  and  there  are  many  cases  which  would  ex- 
emplify the  correctness  of  that  decision."  The  English  civs^s 
therefore  establish  a  rule  which  would  take  the  present  case  out  of 
the  statute,  even  though  it  be  conceded  that  the  doctrine  of  Cfreen 
T.  Ontswell  should  be  deemed  the  correct  one.  We  confess  how- 
ever that  it  seems  to  us  that  there  was  a  real  conflict  between  the 
doctrine  of  Gh'een  v.  Oreastpell  and  that  of  Oripps  v.  Hartnoll.  and 
that  the  distinction  attempted  to  be  made  by  the  later  case  was 
simplj  an  effort  to  get  rid  of  an  unsound  doctrine  without  expressly 
overruling  it  Oreen  v.  Oresswell  was  always  in  conflict  with  the 
English  cases,  and  there  are  many  of  them  holding,  to  borrow  the 
language  of  the  cases,  '^  That  the  debt  or  default  must  be  toward 
the  promisee.  "  Eastwood  v.  Kenyon^  11  ^.  &  E.  438 ;  Fitzgerald 
V.  Dr$$shr,  7  0.  B.  (N.  S. )  374.  There  is  no  "  debt  or  default  toward 
the  promisee  **  in  cases  where  one  person  becomes  bail  for  another 
at  the  request  of  a  third.  In  such  a  case,  it  is  impossible  to  conceive 
a  debt  or  default  as  existing  toward  the  promisee. 

Long  before  the  final  overthrow  of  Cfreen  v.  Cresswell,  many,  in- 
deed most  of  the  American  courts,  had  accepted  the  doctrine,  which 
indeed  had  never  been  directly  challenged,  either  in  England  or 
America,  that  the  debt  or  default  must  be  toward  the  promisee,  and 
had  carried  it  to  its  logical  conclusion.  There  are  however  many 
American  cases  holding  to  the  doctrine  of  Cfreen  v.  Cresswell,  some 
of  them  somewhat  extending  it  With  the  downfall  of  the  original 
case,  the  doctrine  which  it  declared,  always  plainly  erroneous  upon 
principle,  must,  in  time,  be  repudiated  by  all  the  courts  of  the  land. 

In  AUhrieh  v.  Amesy  9  Gray,  76,  Shaw,  C.  J.,  speaking  for  the 
court,  held  an  oral  promise  of  indemnity  made  to  one  to  induce 
him  to  become  bail  for  another  to  be  good.  In  Holmes  v.  Knights, 
20  X.  H.  175,  an  oral  promise  to  indemnify  a  plaintiff,  if  he  would 
heoome  bail  for  a  third  person,  was  held  not  to  l)e  within   the 
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statute.  Oases  are  cited  in  Horn  v.  Brayy  from  the  reports  of 
Massachasetts,  Pennsylvania,  Iowa,  Maine,  New  Hampshire,  Ver- 
mont, Maryland,  Georgia  and  Kentucky,  showing  that  a  contract 
to  indemnify  is  not  within  the  statute ;  and  to  tliese  may  be  added 
Vogd  Y.  Melms^  31  Wis.  806 ;  s.  o.,  11  Am.  Hep.  608 ;  Shook  r.  Van- 
mater^  22  Wis.  532;  Reed  v.  Holcomb,  31  Conn.  360  ;  Sandeni. 
Gillespie,  69  N.  Y.  250 ;  Greefi  v.  Brooktne,  23  Mich.  48 ;  s.  c^  9 
Am.  Rep.  74;  Slocking  y.  Sage,  1  Conn.  519.  The  general  doctrine, 
that  a  promise  to  indemnify  the  promisee  for  becoming  surety  for 
a  person  other  than  the  promisor  is  not  within  the  statute,  is 
approYed  by  many  of  the  text- writers.  3  Pars.  Cent  (6th  ed.),  21  n ; 
Roberts  on  Frauds,  223;  1  Billiard  Cont.  384,  §  11,  385,  §12; 
Throop  Verbal  Agreements,  §  361 . 

Our  own  cases  have  declared  the  same  general  doctrine.  In 
Downey  y.  ffinchman,  25  Ind.  453,  it  was  said  that,  '^  To  make  the 
promise  collateral,  the  party  for  whom  the  promise  is  made  most 
be  liable  to  the  party  to  whom  it  is  made.''  In  Palmer  y.  Blairij 
55  ind.  11,  it  was  held  that  a  Yerbal  promise  by  one  person  to  the 
creditor  of  an  execution  issued  on  a  judgment  against  a  third,  that 
if  ho  will  satisfy  such  execution,  the  promisor  will  make  payment 
of  the  judgment  in  property  and  money,  was  not  within  the  statute. 
Green  y.  Cresewell  is  cited  with  approYal  in  Crosby  v.  Jerolcman, 
37  Ind.  264  ;  but  the  point  iuYolved  in  that  case  was  Yery  difFerent 
from  that  here  under  discussion.  The  question  m  Crosby  v.  Jerd- 
Oman  was  whether  there  had  been  a  noYation,  not  whether  the 
contract  was  an  original  or  collateral  one ;  and  it  was  rightly  held, 
that  unless  the  original  debt  was  extinguished  by  the  new  promiBe, 
the  case  was  not  taken  out  of  the  statute.  In  EUison  y.  Wisekart, 
29  Ind.  32,  the  question  and  the  holding  were  the  same  as  in  Croshf 
Y.  Jeroloman.  The  question  in  Druly  v,  Huni,  35  Ind.  507,  was 
presented  by  the  refusal  to  give  the  jury  the  following  instruction: 
*'If  Druly  promised  to  guarantee  or  warrant  the  pay  to  plaintiff 
which  had  been  promised  to  be  paid  by  a  public  meeting,  hispromi« 
was  only  collateral,  and  not  binding  on  Druly  unless  in  wntiug.'* 
It  is  very  plain  that  no  such  question  as  the  one  involved  iii  the 
present  could  have  arisen  in  that  case.  It  may  be  safely  affirmed, 
without  further  citation,  that  there  is  no  case  in  our  own  reports 
directly  supporting  the  doctrine  of  Brush  v.  Carpenter,  and  that 
there  are  several  indirectly  condemning,  and  one,  at  least,  cenBuring 
it  in  express  words,  and  in  effect,  overthrowing  it. 
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There  i%  in  principle/an  obyions  and  important  difference 
between  a  contract  of  guaranty  and  one  of  indemnity.  The  former 
is  a  collateral  undertaking  and  presupposes  some  contract  or  trans- 
action to  which  it  is  collateral  Dole  y.  Young,  24  Pick.  250 ;  Stonr 
on  Prom.  Notes,  §  457;  MeMxOan  t.  BuIVb  Head  Bank,  32  Ind. 
11;  8.  a,  2  Am.  Rep.  823;  Oaffy.  Sims,  45  Ind.  262;  Dich^nson  y. 
ColUr,  id.  445;  Taylor  y.  Tayloi\  64  id.  356,  359.  The  contract, 
thoagh  in  form  a  guaranty,  may  be  so  framed  as  to  constitute  an 
absolute  and  original  undertaking,  as  was  the  case  in  Frash  y.  Polk, 
67  Ind.  55,  but  eYen  in  that  class  of  cases  there  is  an  obligation 
from  the  party  whose  act  or  contract  is  guaranteed,  and  there  is 
also  a  debt,  and  may  be  default,  toward  the  promisee.  It  is  impos- 
sible to  conceiYC  a  guaranty  as  existing  without  some  act  or 
contract  guaranteed.  A  contract  of  indemnity  is  essentially  an 
original  one.  Between  the  promisor  and  promisee  there  is  a  direct 
priyity.  Between  the  person  to  whom  the  promise  of  indemnity  is 
giyen,  and  the  person  for  whom  the  latter  undertakes  as  surety  or 
bail,  there  is  no  priyity  at  all.  No  matter  what  may  be  done  by 
the  person  for  whom  bail  is  entered,  at  the  request  of  a  third,  he 
who  becomes  bail  cannot  haye  any  action,  because  as  to  the  person 
bailed  the  undertaking  was  purely  Yolnntary.  Whitens  Ea^rs  y 
H^i/s,  30  Vt  338;  McPherson  y.  Meek,  30  Mo.  345.  The  contract 
IS  an  original  and  independent  one,  in  which  there  is  no  debt  or 
default  toward  the  promisee,  to  which  there  are  no  collateral  con- 
tracts, and  in  which  there  is  no  remedy  against  the  third  party. 
A  contract  of  this  character  has  long  been  held  not  to  be  within  the 
statute.  Read  y.  Ifash,  1  Wils.  305;  Tomlineon  y.  Gttt,  Amb.  330; 
Loomia  y.  Jfewhatt,  15  Pick.  159;  Harrison  y.  Sawiel,  10  Johns.  242; 
*)Am.Dea337;  Toplts  y.  Qrane,  5Bing.  N.  C.  636;  Mareyy.  Craw-- 
ford,  16  Oonn.  549.  The  general  rule  running  through  almost  aU 
the  cases  is,  that  if  the  third  person  is  not  liable,  then  the  under- 
taking is  not  within  the  statute.  This  doctrine  is  exemplified  in 
the  great  number  of  cases,  which  hold  that  a  promise  to  answer  for 
the  debt  or  default  of  an  infant  or  feme  covert  is  not  within  the 
statute,  because  there  is  no  third  person  bound.  Harris  y.  Hunt- 
Jiodi,  1  Burr.  373;  Chapin  y.  Lapham,  20  Pick.  467;  Mease  y.  Wag- 
ner, 1  McOord,  395;  Drake  y.  Flewellen,  33  Ala.  106;  Roche  y. 
OapUn,  1  Bail  419. 

It  must  be  held,  both  upon  principle  and  authority,  that  the 
i-aaes  which  confuse  the  contracts  of  guaranty  and  indemnity,  and 
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place  both  upon  the  same  footing,  were  erroneously  decided,  and 
that  they  are  not  to  be  accepted  as  tme  interpreters  of  the  law. 
Among  these  cases  is  that  of  Brush  t.  Carpenter,  already  overruled 
in  effect,  so  that  nothing  is  now  left  for  ns  to  do  except  add  the 
formal  declaration  oyermling  it.  In  Wildes  t.  Dudlow,  supra,  the 
vice-chancellor  said:  **  1  am  surprised  to  find  that  there  has  been  eo 
mnch  conflict ; ''  and  added:  ^*  I  am  happy  to  find,  that  the  matter 
having  been  most  carefally  and  elaborately  considered  in  the  case 
of  Reader  v.  Kingham,  when  the  fall  number  of  judges  was  pres- 
ent, the  case  of  Chreen  y.  CressweU  was  oTerrnled,  and  the  law  as 
laid  down  by  Thomas  v.  Cook  restored/'  And  this,  we  think,  may 
fairly  be  taken  as  the  expression  of  the  feeling  of  the  judges  who 
have  given  to  this  long-vexed  question  much  thought. 

It  is  insisted  by  appellant  that  the  appellee  Toluntarily  paid  the 
money.  We  need  not  decide  whether  the  appellee  had  or  not  a 
right  to  pay  without  compulsion  by  judicial  process,  for  there  was 
a  judgment  rendered  at  the  suit  of  the  State.  Upon  the  pom  t  sug- 
gested see  Beai  v.  Brotan,  13  Allen,  114;  Randolph  t.  Randolph,^ 
Band  (Va.)  490.  The  objection  of  the  appellant  is  that  the  record 
introduced  in  evidence  does  not  affirmatively  show  that  the  appel- 
lee was  served  with  summons,  and  we  are  referred  to  Hawkins  ▼. 
Hawking  Adm*r,  28  Ind.  66.  That  case  is  not  at  all  in  point; 
there  the  question  was  directly  presented  by  appeal,  here  the  attack 
IS  collateraL  Where  a  collateral  attack  is  made  upon  the  judgment 
of  a  superior  court  of  general  jurisdiction,  and  the  record  is  silent» 
jurisdiction  is  presumed. 

Judgment  affirmed  at  the  costs  of  the  appellant. 

Judgment  ajfirmed. 


BiOHABDSON  y.  Snidbb. 

(72Ind.«K0 
PurtTherAtp-^noHee  of  di$9oiuHon^ dealers. 

Agents,  deiks  and  Balesmen  of  one  with  whom  m  firm  baa  had  deaUnga  aft 

not  entitled  to  actual  notice  of  ita  diaaolntion. 

ACTION  on  account     The  opinion  states  the  facta     The  plaint- 
iff had  judgment  below. 
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&  71  MeCannell  and  T,  J.  Tuley,  for  appellants. 

2).  B.  MeOonneU  and  B.  Magee,  for  appellees. 

Blliott,  J.    [Omitting  other  questions.]     The  third  paragraph 

<if  the  complaint  is  upon  an  accoant  for  goods  sold  and  delivered 
to  the  firm  of  Hall  &  Smith,  of  whieh  all  the  appellants  are  alleged 
to  have  been  members.  Upon  this  paragraph  of  the  complaint,  an 
instraction  was  based  by  the  trial  coort,  of  which  the  appellants 
Bichardson  and  Annabel  complain.  By  their  motion  for  a  new 
trialy  by  their  assignment  of  errors,  and  in  their  brief,  these  appel- 
lants  inmat  that  the  first  instraction  given  to  the  jury  was  erron- 
'Ooiia.  In  order  that  the  force  of  the  instraction  complained  of  may 
be  anderstood,  it  is  necessary  to  give  a  brief  synopsis  of  the  evidence 
toaching  the  point  npon  which  the  instraction  bears.  Smith,  Hall, 
Richardson  and  Annabel  had  been  partners,  bat  in  November,  1875, 
the  partnership  was  dissolved,  Bichardson  and  Annabel  retiring, 
and  a  notice  of  dissolation  pablished  in  the  newspapers;  but  the 
badness  was  continued,  without  any  change  of  the  firm  name  by 
Smith  ft  Hall.  The  firm  of  Smith  &  Hall,  prior  to  November, 
1875,  had  dealt  with  Louis  Snider,  but  had  never  dealt  with  the 
firm  Louis  Snider's  Sons.  Louis  Snider  was  represented  in  his 
dealings  with  Smith  &  Hall  prior  to  the  withdrawal  of  Richardson 
and  Annabel,  by  some  of  the  appellees,  bat  they  were  not  however 
associated  with  him  as  partners,  but  simply  as  agents.  The  goods 
described  in  the  third  paragraph  were  sold  after  the  dissolution  of 
the  partnership  which  had  existed  between  the  appellants,  and  the 
withdrawal  of  Bichardson  and  Annabel  from  the  firm  of  Smith  & 
Hall.  The  instruction  under  mention  is  somewhat  lengthy  and  con- 
fnsed,  and  it  need  not  be  copied,  as  the  legal  proposition,  which  it 
asserts,  can  be  stated  in  a  condensed  form.  It  declares,  m  substance, 
that  if  any  of  the  appellees,  as  agents  of  Louis  Snider,  had  acquired 
knowledge  from  the  dealings  of  Smith  &  Hall  with  Louis  S.  Snider, 
that  Bichardson  and  Annabel  were  members  of  that  firm,  and  goods 
were  sold  to  said  firm  of  Smith  &  Hall  after  the  withdrawal  of  Bich- 
ardson and  Annabel,  the  latter  were  liable,  unless  they  had  shown 
that  the  firm  of  Louis  Snider^s  Sons  had  actual  notice  of  the  disso- 
Intion  of  the  firm  of  Smith  &  Hall,  and  the  withdrawal  of  Richard- 
son  and  Annabel.  This  instruction  was  erroneous.  Richardson 
and  Annabel  were  bound  to  give  actual  notice  only  to  those  with 
Vol.  XXX VII  — 23 
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whom  the  firm  of  Smith  &  Hall  had  previously  dealt.  No  dealings 
at  all  had  ever  been  had  by  Smith  &  Hall  with  the  firm  of  Louis  Sol- 
der's Sons,  and  the  retiring  partners  were  ander  no  obligation  to  give 
them  notioe.  It  cannot  be  held,  becanse  some  of  the  agents  of  Louis 
Snider  knew  who  composed  the  original  firm  of  Smith  &  Hall,  that 
when  they,  the  agents,  established  an  entirely  new  firm,  they  were 
entitled  to  notice  of  dissolution.  Certainly  this  would  not  be  seri- 
ously con  tended,  if  the  agents  of  Louis  Snider  had  gone  to  some  dis- 
tant city  and  there  formed  a  new  partnership  ;  and  yet  the  prin- 
ciplo  is  precisely  the  same.  Nor  could  it  be  seriously  insisted  that 
each  of  the  agents  would  have  been  entitled  to  actual  notioe  if  there 
had  been  a  separation,  and  each  had  gone  into  a  new  and  distinct 
firm.  The  rule  requiring  notice  to  those  with  whom  the  firm  has 
previously  dealt  does  not  require  actual  notice  to  be  given  to  per- 
sons with  whom  the  firm  had  never  directly  dealt,  although  sQch 
persons  may  have  been  the  clerks  or  salesmen  of  one  with  whom  the 
firm  did  have  previous  dealings.  This  must  be  the  rule,  or  else 
it  must  follow,  that  it  would  be  the  duty  of  persons  retiring  from 
a  firm  to  give  actual  notice  to  clerks,  salesmen,  bookkeepers  and 
every  one  else  who  had  been  in  the  service  of  one  with  whom  the 
firm  had  previously  dealt,  and  who  had  acquired  knowledge,  through 
such  services  of  the  members  of  the  partnership.  The  rule  as  to 
actual  notice  does  not  require  that  it  shall  be  given  to  those  who, 
as  agents,  represent  the  person  with  whom  the  firm  deals,  but  that 
it  shall  be  given  to  the  principal.  In  no  just  sense  can  it  be  said 
that  the  dealing  is  with  the  agent,  for  the  act  of  the  agent  is  that 
of  his  principaL 
Judgment  reversed,  at  cost  of  appellees. 


Stbinmetz  v.  Esllt. 

(78Ind.44i.) 

Negligence — eonMlmtcfy — aseautt  and  baUerf. 

The  doctrine  of  oontribatoiy  negligence  has  no  application  In  an  aekkm  of 
aoBaolt  and  battery,    Tlie  person  aosanlted  Is  not  bound  to  retreat. 

ACTION  of  assault  and  battery.    The  opinion  states  the 
The  plaintiff  had  judgment  below. 
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E.  P.  Ferris  and  W*  W.  Spencer,  for  appellant 

W.  D.  Wikon  and  C.  H.  Wilson,  for  appellee. 

WoRDKET,  J.    Action  by  the  appellee  against  the  appellant  for 

rait  and  battery.  The  complaint  consisted  of  three  paragraphs^ 
a  demurrer  to  each  of  which,  for  want  of  sufficient  facts,  was  over- 
mled.  The  first,  the  only  one  to  which  any  specific  objection  ia 
made  in  this  court,  alleged  that  the  defendant,  on,  etc.,  "  violently 
and  unlawfully  assaulted  the  plaintiff,  and  struck  him,  and  also 
threw  him,  the  plaintiff,  from  the  house  of  the  defendant  on  to  the 
street  payement,  in  front  of  the  defendant's  house,  with  great  vio- 
lence, fracturing,"  etc. 

The  defendant  answered:  First  ''That  at  the  time  of  the  injury 
complained  of  the  plaintiff  was  in  the  bar-room,  in  the  house  where 
the  defendant  was  keeping  a  hotel  and  bar-room,  and  that  the  same 
occurred  on  defendant's  premises;  that  the  plaintiff  became  noisy 
and  boisterous,  and  the  defendant  requested  the  plaintiff  to  leave 
his  said  bar-room  several  times,  which  the  plaintiff  refused  to  do; 
and  defendant  says  the  plaintiff  unlawfully  took  hold  of  the 
defendant,  in  a  rude,  insolent  and  angry  manner,  when  the  defend- 
ant took  the  plaintiff  outside  of  the  door  of  his  said  bar-room, 
using  no  more  force  than  was  necessary  to  do  so,  and  that  he  then 
released  the  plaintiff,  when  the  plaintiff  fell  down  upon  the  pave- 
ment, on  account  of  his  being  intoxicat.ed,  and  without  the  fault  of 
the  defendant  caused  the  injury  complained  of,  by  plaintiff's  own 
conduct" 

Second,  (General  denial. 

The  plaintiff  replied  by  general  denial  to  the  first  paragraph  of 
answer.  Trial  by  jury,  verdict  and  judgment  for  the  plaintiff 
for  $500. 

The  counsel  for  the  appellant  in  their  brief  say :  ''  We  shall  not 
stop  now  to  discuss  the  merits  of  the  complaint  further  than  to 
say  that  the  first  paragraph  of  the  complaint  shows  an  eviction 
from  the  defendant's  premises,  and  we  have  thought  that  the  para- 
graph should  aver  that  the  injury  occurred  without  the  fault  of  the 
plaintiff."  The  paragraph  does  not  charge  an  injury  to  the  plaint- 
iff arising  out  of  the  negligence  of  the  defendant,  but  an  unlawful 
assanlt  upon  and  battery  of  the  plaintiff's  person.  In  such  cases  it 
is  not  necessary  to  allege  that  the  plaintiff  was  without  fault,  or. 
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in  otlier  words,  was  not  gailty  of  contribnfcory  negligence.  There 
remains  nothing  more  to  be  considered  except  sach  questions  as 
arise  on  a  motion  for  a  new  triaL 

[Omitting  minor  matters.] 

The  defendant  asked  that  the  following  interrogatory  be  answered 
by  the  jury,  if  they  should  return  a  general  verdict,  viz.:  '*  Did  the 
fault  or  negligence  of  the  plaintiff  contribute  in  any  way  to  the 
injury  of  the  plaintiff,  received  on  the  evening  of  the  3d  of  March, 
1876?*'  The  court  declined  to  direct  the  jury  to  answer  the  inter- 
rogatory, and  in  this  we  think  no  error  was  committed. 

The  right  of  the  plaintiff  to  recover  depended  not  upon  any  neg- 
ligence of  the  defendant,  bnt  npon  the  assault  and  battery,  which 
if  perpetrated  at  all  by  the  defendant  was  intentional  and  purposed. 
It  may  be  that  the  defendant  did  not  intend  to  inflict  so  severe  an 
injury  upon  the  plaintiff  as  seemed  to  result  from  the  excess  of 
force  applied  by  him ;  but  it  does  not  therefore  follow  that  he  did 
not  intend  to  apply  that  force. 

The  doctrine  that  contributory  negligence  on  the  part  of  the 
plaintiff  will  defeat  his  action  has  been  generally  applied  in  actions 
based  on  the  negligence  of  the  defendant,  in  short,  in  cases  invok- 
ing mutual  negligence.  But  it  has  also  been  applied  in  some  cases 
where  the  matter  complained  of  was  not  negligence  merely,  but  the 
commission  of  some  act  in  itself  unlawful,  without  reference  to 
the  manner  of  committing  it,  as  the  willful  and  unauthorized 
obstruction  of  a  highway,  whereby  a  person  is  injured.  BuUerfiM 
V.  Forrester,  11  East,  60;  Dygeri  v.  Schenck,  23  Wend.  446. 

The  doctrine  however  can  have  no  application  to  the  case  of  an 
intentional  and  unlawful  assault  and  battery,  for  the  reason  that 
the  person  thus  assaulted  is  under  no  obligation  to  exercise  any 
care  to  avoid  the  same  by  retreating  or  otherwise,  and  for  the  further 
reason  that  his  want  of  care  can  in  no  just  sense  be  said  tocoutrib- 
uto  to  the  injury  inflicted  upon  him  by  such  assault  and  batteiy. 

An' intentional  and  unlawful  assault  and  battery  inflicted  upon  a 
person  is  an  invasion  of  his  nght  of  personal  security,  for  which 
the  law  gives  him  redress,  and  of  this  redress  he  cannot  be  deprived 
on  the  ground  that  he  was  negligent  and  took  no  care  to  avoid  sach 
invasion  of  his  right. 

The  trespass  was  purposely  committed  by  the  defendant.  If  be 
could  excuse  it  on  the  ground  of  the  alleged  misconduct  of  the 
plaintiff,  and  if  h«»  employed  no  more  force  than  was  necessary  and 
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iMflonable,  that  was  a  complete  defense.  Otherwise  tiie  plaiutiff, 
if  he  made  out  the  trespass^  was  entitled  to  reoover,  and  no  negli- 
gence on  his  party  as  before  observed,  coald  defeat  his  action.  The 
case  of  BtUer  ▼.  Iby,  46  Iowa,  132,  is  in  point  There  the  plaint- 
iff aUeged  that  the  defendant  had  assaolted  and  beat  her  with  a 
pitchfork.  On  the  trial  the  defendant  asked,  bat  the  court  refused, 
the  following  instmction :  *'  If  you  find  from  the  evidence  that  the 
plaintiff  was  injured,  or  contributed  to  her  injury,  by  her  own  act 
or  negligence,  defendant  would  not  be  liable  for  assault  and  bat- 
tery upon  her,  and  plaintiff  cannot  recover."  On  appeal  the  court 
said  upon  this  point:  ^' The  doctrine  of  contributory  negligence  haa 
no  application  in  an  action  for  assault  and  battery." 

The  case  here  is  entirely  unlike  that  of  Brown  v.  Kendall,  6 
Cosh.  2d2.  There  the  defendant's  dog  and  another  were  fighting. 
The  defendant  was  beating  the  dogs  with  a  stick  in  order  to  sepa- 
rate them,  in  doing  which  he  accidentally  hit  the  plaintiff  in  tho 
eye  with  the  stick.  It  was  held  that  trespass  vi  et  armis  was  the 
proper  form  of  action,  because  the  injury  to  the  plaintiff  was  imme- 
diate; but  that  as  the  parting  of  the  dogs  was  a  proper  and  lawful 
act,  and  as  the  hitting  of  the  plaintiff  was  not  intentional,  but  a 
mere  accident  or  casualty,  the  plaintiff  could  not  recover  at  all, 
without  showing  a  want  of  ordinary  care  on  the  part  of  the  defend- 
ant; and  then  that  contributory  negligence  on  the  part  of  the 
plaintiff  would  defeat  the  action. 

Although,  according  to  the  common-law  system  of  pleading, 
trespass  vi  et  armis  was  the  proper  form  of  action  in  such  case,  tho 
essential  and  only  ground  on  which  the  action  could  rest  was  the 
negligence  of  the  defendant  in  doing  an  act  lawful  in  itself 
whereby  the  plaintiff  was  injured,  and  this  is  so  as  fully  as  if  the 
plaintiff  had  framed  his  declaration  in  case  for  the  negligence. 

The  difference  between  that  case  and  the  present  is  substantial 
and  vitaL  In  that  case  the  battery  was  unintentional,  and  the 
defendant  therein  was  guilty  of  no  wrong,  save  his  negligence. 
Here  the  defendant  intentionally  perpetrated  the  battery,  and  the 
plaintiff's  right  to  recover  was  not  based  upon  the  negligence  of 
the  defendant  at  all. 

[Omitting  matters  of  pleading.] 

We  find  no  error  in  the  record. 

The  judgment  below  is  afiSrmed  with  costs. 

Petition  for  a  rehearing  overruled*  Judgment  affirmed. 
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Board  of  CoMMissioiirBBS  of  Gbaht  County  y,.  Bradford. 

OS  Ind.  456.) 
Municipal  eorporation  — pato&r  to  offer  rommrd, 

Oomitj  oommissionera  have  no  inherent  power  to  offer  rewards  or  emploj  per- 

aona  for  the  detection  of  crime.* 

ACTION  for  a  reward*    The  opinion    states  the  case.     The 
plaintiff  had  judgment  below. 

R.  W.  Bailey  and  A.  DiUzy  for  appellant. 
A.  Steele  and  R.  T.  St,  John^  for  appellee. 

HowKy  J.  Moses  Bradford,  the  appellee,  sued  the  appellant 
-and  alleged,  in  substance,  in  his  complaint,  that  the  appellant, 
4it  its  December  term,  1872,  offered  a  reward  of  two  hundred 
dollars  for  the  arrest  of  one  Perry  Myers,  and  ordered  the  same 
to  be  entered  of  record  in  the  record  of  its  preceedings,  but  that 
through  inadvertence  said  order  was  overlooked  and  was  not  en- 
tered of  record ;  that  the  appellant,  at  the  time,  supposed  that  said 
^rder  was  so  recorded,  and  acted  thereon ;  that  the  appellee  having 
learned  of  said  order  and  record,  and  the  publication  of  said  record, 
4ind  acting  thereon,  arrested  said  Perry  Myers  and  delivered  him  to 
the  authorities  of  Grant  county,  Indiana,  when  he,  the  said  Myers, 
was  duly  tried,  convicted  and  sentenced  to  the  penitentiary,  where 
he  then  was ;  and  the  appellee  asked  the  court  to  order  and  decree 
that  the  appellant  should  enter  of  record  the  aforesaid  order,  and 
that  the  said  reward  should  be  paid  by  the  appellant  to  the  appellee, 
4ind  to  grant  him  such  other  relief  as  might  be  just  in  the  premises. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned  for 
the  appellee,  assessing  his  damages  in  the  sum  of  two  hundred 
dollars  ;  and  the  appellant's  several  motions,  for  a  venire  de  novo, 
for  a  new  trial,  and  in  arrest  of  judgment,  in  the  order  named  were 
severally  overruled  by  the  court,  and  to  each  of  these  decisions  the 
appellant  excepted.  Judgment  was  then  rendered  for  the  appellee. 
4uid  against  the  appellant,  upon  and  in  accordance  with  the  verdict 
of  the  jury. 

*  To  same  effect  Banger  v.  City  of  Des  Mnin&i  (SS  Iowa,  193),  36  Am.  Rep.  SM. 


NOVEMBER  TERM,  1880.  ]75 

Board  of  Commiflsioiien  of  Qrant  Gountj  ▼.  Bradford. 

The  following  decisioDS  of  the  Gircait  Court  the  appellant  haa 
here  aasigned  as  errors:  1.  In  overraling  its  motion  for  a  venire 
de  novo;  2.  In  overruling  its  motion  for  a  new  trial ;  3.  In  over- 
mling  its  motion  in  arrest  of  judgment;  4.  In  overruling  its  mo- 
tion to  change  the  form  of  the  judgment;  5.  In  giving  the  jury 
instmctions  nnmbered  1,  2  and  3,  over  its  objections  ;  6.  The  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and  7.  The  judgment  is  void,  because  of  the  insufficiency  of  the 
complaint 

The  questions,  arising  under  each  of  these  alleged  errors,  have 
been  ablj  and  elaborately  argued  by  the  learned  counsel  of  the 
respective  parties ;  but  the  view  which  we  shall  take  of  the  appel- 
lee's supposed  cause  of  action  renders  it  unnecessary  for  us  to 
follow  connsel  in  their  arguments,  or  to  consider  or  decide  any 
other  question  than  the  sufficiency  or  insufficiency  of  the  appellee's 
eomplaint. 

The  board  of  commissioners  of  a  county  is  a  creature  of  the 
statute,  and  is  vested  with  and  possessed  of  just  such  powers, 
rights,  privileges  and  franchises,  corporate,  judicial,  legislative  and 
ministerial,  as  the  statute  has  conferred  upon  it,  and  such  as  are 
clearly  and  necessarily  implied,  to  enable  it  to  carry  out  and 
accomplish  the  objects  and  purposes  of  its  creation.  The  law  con- 
fers no  power,  and  enjoins  no  duty,  upon  the  board  of  commissioners 
of  a  county  to  aid  in  the  arrest,  prosecution  or  conviction  of  a  person 
charged  with  the  commission  of  crime,  either  by  an  offer  of  reward 
«r  by  the  employment  of  detective  or  professional  skill.  If  it  be 
<»Dceded  that  the  facts  stated  in  appellee's  complaint  are  sufficient 
to  show  a  contract  by  the  appellant  for  the  payment  to  the  appellee 
of  the  reward  alleged  to  have  been  offered  by  it  for  the  arrest  of 
Perry  Myers  (a  point  which  may  well  be  doubted,  but  which  we 
need  not  and  do  not  decide),  we  are  of  the  opinion  that  this  con- 
tract, by  and  on  the  part  of  the  appellant,  was  clearly  ultra  vires, 
and  cannot  be  enforced. 

The  case  at  bar  does  not  differ  in  principle  from  the  recent  case 
of  ffiffhi  V.  Board,  etc.,  of  Monroe  Co.,  68  Ind.  575.  In  the  case 
cited,  Hight  alleged  in  his  complaint  that  he  had  been  employed  by 
the  county  board,  the  appellee,  to  co-operate  with  the  attorneys  for 
the  State,  and  under  their  directions,  to  aid  the  prosecution  of  divers 
penons,  oharged  with  the  murder  of  an  unknown  man,  in  said 
Monroe  connty,  and  that  nnder  such  employment,  he  had  expended 
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both  time  and  money  in  assisting  in  such  prosecution,  etc.  On  ap- 
peal to  this  ooart,  the  power  of  the  county  board  to  make  such  a 
contract,  and  its  validity,  were  the  questions  for  decision.  On  the» 
questions,  Biddle,  J.,  speaking  for  the  court,  said:  ''Is  there  any 
express  power  or  any  implied  power  necessary  to  execute  any  express 
power,  or  perform  any  duty,  granted  or  enjoined  by  the  act  under 
which  the  board  of  commissioners  is  organized,  which  antborises  it 
to  make  the  contract  set  out  in  the  complaint  ?  We  think  not. 
There  is  no  express  power  by  which  the  board  can  employ  a  persoa 
to  aid  the  attorneys  of  the  State  in  '  more  effectually  prosecuting, 
and  procuring  to  be  prosecuted,'  any  person  charged  with  a  crime; 
and  no  express  power  making  it  the  duty  of  the  board  to  employ  i 
person  to  aid  in  any  such  purpose ;  nor  is  there  any  express  power 
granted  to  or  duty  enjoined  upon  the  board,  which  renders  such 
employment  for  such  purposes  necessary  or  proper  to  execute  its 
powers  or  perform  its  duties.'' 

To  the  same  effect  is  the  decision  of  this  court  in  the  case  of 
Boards  etc.,  of  Ripley  Co.  y.  Ward,  69  Ind.  441.  In  that  case  tbe 
appellees  were  attorneys,  and  sued  to  recover  their  fees  for  profes- 
sional services  by  them  rendered,  under  an  alleged  contract  with 
the  appellant,  the  county  board,  in  a  criminal  prosecution  of  an  ex- 
treasurer  of  the  county,  on  an  indictment  for  embezzlement  of  the 
funds  of  the  county.  On  appeal,  this  court  held  that  *^  The  board 
of  commissioners  had  no  power  to  employ  the  appellees  as  attorneys 
to  conduct  the  criminal  prosecution  mentioned  in  the  special  finding 
of  the  jury,  and  the  county  could  not  therefore  be  compelled  to  pay 
for  services  rendered  under  such  employment." 

For  the  reasons  given  we  think  that  the  appellee's  complain t»  in 
the  case  now  before  us,  does  not  state  facts  suflScient  to  oonstitnte 
a  cause  of  action. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  cann 
is  remanded  with  instructions  to  give  leave  to  appellee  to  amend 
his  complaint,  and  for  further  proceedings  in  aooordanoe  with  this 
opinion. 

Bevereed  and  rmuHuUL 
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fiUBDILL  V.  FhaLOB. 
(91  Ida.  OS.) 

Hi  IB  Mtkni  on  m  promlMoiy  note,  by  a  bona  fids  holder  agatnft  the  maken» 
the  defendants  Jointly  answered  that  their  slgnataree  were  proeiued  by  the 
payee's  fmnd  and  representation  that  the  note  was  a  diflbrent  oontract,  and 
that  one  of  the  makers  ooald  not  read  English,  and  that  the  note  was  In- 
eoneetly  and  frandnlently  read  to  him  by  tlie  payee,    EM,  insufficient.* 


AOnON  on  a  promissory  note.    The  opinion  states 
The  plaintiff  had  judgment  below. 


the 


IP,  W.  WooOm^  J.  8.  DaOey  and  L*  Moek,  for  appellant 

HowK,  J.  This  was  a  suit  by  the  appellant  against  the  appelleet 
■pea  a  promissory  note,  of  which  the  following  is  a  copy : 

'*  1500. 00.  Lakoastbb  Tp,,  Welus  Oo,,  Ikd., 

**  I^Oruars  Ui,  1872. 

^  Six  months  after  date  (or  before,  if  made  out  of  the  sale  of 
Drake^s  Horse  Hay-Fork  and  Hay-Oarrier),  we  promise  to  pay  to 
James  B.  Drake,  or  order,  five  hundred  dollars,  payable  at  the 
First  National  Bank  of  Indianapolis,  value  reoeived,  with  use^ 
without  any  relief  from  valuation  or  appraisement  laws ;  if  suit 
shall  be  instituted  to  enforce  the  payment  thereof,  I  agree  to  pay  a 
fsssonable  attorney's  fee. 

(Signed)  <<Obor6e  and  Johk  Fealob, 

^  SOLOKOK  Fh  ALOB. 

^  WttDSM  :       Ob  AS.  Goldbb, 

"B.  W.  Bbxtbs.'* 

^  Indorsed :      J.  B.  Dbakb.'' 

"  September  22d,  1873.  For  value  received,  being  in  settlement 
of  partnership  business,  I  hereby  assign  my  interest  in  this  note  to 
James  H.  Buddell,  without  recourse. 

(Signed)  **W.  W.  Woollbv,  Sr." 

The  appellees,  the  defendants  below,  were  the  makers  of  the  note 


^Yq  mne  effect.  FUk^  t.  Von  Bthren  (70  Ind.  19X88  Am.  Bep.  ISZ,  and  note,  IM. 
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in  suit,  and  it  was  alleged  in  the  complaint  that  the  note  was  dae 
^nd  unpaid. 

The  cause,  having  been  pat  at  issne,  was  tried  by  a  jury,  and  a 
general  verdict  was  returned  for  the  appellees,  and  with  their 
general  verdict  the  jury  also  returned  their  special  findings  on 
particular  questions  of  fact,  submitted  to  them  by  the  parties, 
under  the  direction  of  the  court.  Over  several  motions  of  the 
appellant,  in  reference  to  the  answers  of  the  juiy  to  interrogatories, 
and  his  motion  for  a  new  trial,  and  his  exceptions  saved,  the  court 
rendered  judgment  on  the  general  verdict  against  the  appellant  for 
the  appellees'  costs.* 

In  this  court,  the  following  decisions  of  the  Circuit  Court  have 
been  assigned,  by  the  appellant,  as  errors  :  1.  In  overruling  bis 
demurrer  to  the  second  paragraph  of  the  appellees'  answer ;  and  2. 
In  overruling  his  motion  for  a  new  trial. 

The  questions  arising  under  these  alleged  errors,  we  will  consider 
abd  decide  in  the  order  of  their  assignment.  Before  however  we 
enter  upon  the  consideration  of  any  question  presented  by  the  record 
of  this  cause,  it  is  due  to  the  learned  judge  of  the  tri^  court  that 
we  should  note  the  fact  that  the  decisions  below  have  not  been  bus* 
tained  in  this  court  by  the  appellees'  counsel,  by  any  brief,  argument 
or  citation  of  authorities  ;  so  that  if  we  should  arrive  at  a  different 
conclusion  from  that  of  the  Circuit  Court,  upon  the  question  pre- 
sented for  decision,  it  may  properly  be  attributed,  to  some  extent 
at  least,  to  the  neglect  of  the  appellees  in  abandoning  the  case  on 
and  after  its  appeal,  and  in  failing  to  inform  us  of  the  grounds  ot 
the  rulings  in  their  favor,  and  to  sustain  those  rulings  by  argument 
and  authority. 

1.  In  the  second  paragraph  of  their  answer,  the  appellees  alleged, 
in  substance,  that  on  the  1st  day  of  February,  1872,  two  persons, 
then  to  the  appellees  entirely  unknown,  appeared  at  the  appellees' 
residence,  one  of  them  calling  himself  James  B.  Drake,  and  rep- 
resenting himself  to  be  the  patentee  of  a  machine  or  contrivance 
called  "  Drake's  Horse  Hay-Fork  and  Hay-Carrier,"  and  the  other 
calling  himself  Charles  Oolden ;  that  the  said  persons  then  and 
there  proposed  and  offered  to  appoint  the  appellees  Oeorge  and 
John  Fhalor  their  agents  to  sell  said  contrivance ;  that  during  the 
negotiations  relating  to  such  contract,  nothing  was  said  between 
said  parties  about  a  note,  or  the  execution  of  a  promissory  note,  by 
the  appellees,  to  said  Drake,  or  to  any  other  person  ;  that  when 
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add  (George  aud  John  should  accept  such  ageucj^  they  were  to  sell 
said  machines,  and  account  to  said  Drake,  and  were  to  divide  the 
profits  with  said  Drake  3  that  they  were  not  called  on  or  asked  to 
sign  any  note  or  other  obligation  to  pay  money  ;  that  no  note  or 
obligation  Iras  either  read  or  shown  to  the  appellees,  and  if  they 
signed  the  note  in  suit,  or  other  obligation  to  pay  money,  they  did 
80  without  knowing  it,  and  if  so,  the  said  note,  by  the  artifice  and 
trickery  of  said  Drake  and  Golden,  was  so  hidden  and  disguised  as 
that  they  could  not  discover  or  prevent,  by  the  use  of  due  diligence. 
Appellee  Solomon  said  that  he  was  a  Pennsylvanian  by  birth,  and 
was  educated  in  the  Oerman  language,  aud  did  not  well  understand 
the  English  language  when  spoken,  and  could  not  read  the  English 
language,  and  did  not,  and  could  not,  read  the  said  agreement 
mentioned ;  that  said  Drake  pretended  to  read  said  agreement  to 
him,  but  that  as  he  afterward  learned,  he  did  not  read  it  correctly; 
that  in  so  reading,  or  pretending  to  read  the  same,  he  did  not  read 
of  any  note,  or  of  any  reference  to  a  note  or  obligation  to  pay 
money,  and  the  appellee  Solomon  did  not  know  that  said  agreement 
made  any  mention  or  reference  to  a  note  till  long  after  said  note 
was  in  the  appellant's  hands;  and  that  by  the  blandishments,  flat- 
tery and  persuasion  of  said  Drake  and  Golden,  and  their  represen- 
tations that  large  profits  could  be  made,  said  George  and  John  were 
induced  to  accept  the  appointment  of  such  agents,  and  then  and 
there,  upon  the  request  of  said  Drake  and  Golden,  said  George  and 
John  signed  a  paper  called  an  ^'agreement,''  accepting  such  agency, 
and  on  request  said  Solomon  then  signed  said  ''  agreement,"  as 
witness  thereto,  and  for  no  other  purpose,  which  paper  the  appellees 
were  to  and  did  keep  and  retain. 

And  the  appellees  said  that  said  Golden  and  Drake  represented 
to  them  that  it  would  be  necessary,  right  and  proper  for  the  appel- 
lees to  sign  said  agreement  m  duplicate  —  that  was,  they  should 
sign  another  paper  just  like  the  one  they  were  to  and  did  keep,  in 
order,  as  said  Drake  and  Golden  represented,  that  they  might  have 
a  copy  to  keep;  that  the  appellees  did  put  their  names  to  another 
paper,  which  they  in  good  faith  believed  was  an  exact  copy  of  the 
agreement  they  were  to  keep,  and  nothing  else  ;  that  the  appellees 
then  (at  the  time  of  filing  their  answer)  feared  and  believed,  that 
instead  of  having  signed  a  copy  of  said  agreement,  they  had, 
through  the  artifice,  fraud  and  trickery  of  said  Drake  and  Golden, 
put  their  names  to  the  note  In  suit;  but  the  appellees  said,  that  if 
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thej  did  aign  said  note,  they  did  so  nuwittinglj,  without  intending 
80  to  do,  and  were  so  procared  so  to  do  by  said  artifice,  fraad  and 
trickery,  so  adroitly  done  and  performed  by  said  Drake  and  Golden 
that  the  appellees  could  not  detect  or  know  it;  and  that  if  thej 
did  so  sign  said  note,  they  never  at  any  time  delivered  the  note 
sued  upon  to  said  Drake  and  Ctolden,  or  to  any  other  person  or 
persons.    Wherefore,  etc 

We  are  of  opinion  that  the  facts  stated  in  this  second  paragraph 
of  answer  were  not  sufficient  to  constitute  a  defense  to  the  appel* 
lant's  action,  and  that  the  court  clearly  erred  in  overruling  hii 
demurrer  to  said  paragraph.  The  note  in  suit  was  payable  at  s 
bank  in  this  State,  and  was  therefore  negotiable  as  an  inland  bill 
of  exchange.  The  appellant  was  the  owner  and  holder  of  the  note, 
as  the  indorsee  thereof  before  maturity,  for  value  and  without  notioe. 
Under  the  law  merchant,  which  governs  the  negotiability  of  inland 
bills  of  exchange,  and  fixes  and  determines  the  rights  and  liabili- 
ties of  the  parties  thereto,  there  can  bo  no  doubt,  we  think,  that 
the  appellant,  as  the  indorsee  of  the  note  sued  upon  for  value,  be- 
fore maturity  and  without  notice,  took  such  note  free  from  all  the 
equities  and  defenses  which  might  have  existed  as  between  the  ap- 
pellees, as  the  makers,  and  the  said  James  B.  Drake,  as  the  payees 
of  the  said  note.  It  was  not  alleged  in  said  second  paragraph  of 
answer,  that  the  appellant,  at  the  time  he  became  the  owner,  ai 
indorsee  of  said  note,  had  notice  of  any  of  the  facts  set  forth  in 
said  paragraph  as  a  defense  to  this  action.  Possibly  the  fact  stated 
by  the  appellees,  in  said  paragraph  of  answer,  would  have  consti- 
tuted a  good  defense  in  their  behalf,  if  suit  had  been  brought 
against  them  on  the  note  by  James  B.  Drake,  the  payee  thereof ; 
but  however  this  might  have  been,  it  is  very  certain,  as  it  seems  to 
us,  that  those  facts  were  not  sufficient  to  constitute  a  valid  defense 
in  appellees'  favor  to  the  suit  of  the  appellant  on  said  note  as  the 
indorsee  thereof.  Murphy  v.  Lucas,  68  Ind.  360  ;  Cornell  v.  N^ 
ieker,  id.  425 ;  Bremmerman  v.  Jenning,  61  id.  334 ;  McactoM  v.  More- 
hart,  66  id.  301 ;  First  Nat.  Bank  of  Lawrenceburgh  v.  Lotton.  C7 
id.  256;  Indiana  Nat.  Bank  v.  Weckerly,  id.  345;  Marshall  v. 
Drescher,  68  id.  369  ;  McCoy  v.  Lockwood,  71  id.  319 ;  Zook  v.  Sim- 
onson,  72  id.  83. 

It  will  be  seen,  from  the  summary  we  have  given  of  the  facts 
alleged  in  the  second  paragraph  of  answer,  that  an  effort  was  prob- 
ably made  to  show  thereby  that  the  note  in  suit  had  been  obtained 
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from  the  appellees  without  fault  or  Degligence  on  their  part,  by  and 
through  the  artifice«  fraud  and  trickery  of  Drake,  the  payee  of  the 
note.     But  we  think  that  the  paragraph   wholly  fails  to  state  or 
show  any  such  case.     The  paragraph  was  the  joint  answer  of  the 
three  makers  of  the  note  sued  on,  and  while  it  was  alleged  that  one 
of  the  makers  had  been  educated  in  German,  and  could  not  read 
the  English  language,  yet  it  may  be  fairly  inferred  from  the  silence 
of  the  paragraph  on  the  subject,  that  the  other  two  makers  of  the 
note  had  been  educated  in  English,  and  could  readily  read  the  En- 
^ish  language.     It  seems  to  us  that  the  appellees  were  grossly  neg- 
ligent in  confiding  in  'Hhe  blandishments,  flattery  and  persuasion 
of  said  Drake  and  Gk>lden,"    ''who  were  entirely  unknown  "  to  the 
appellees ;  and  it  may  be  fairly  inferred  from  the  allegations  of  said 
paragraph  of  answer,  that  the  appellees   were  probably  induced 
to  sign  the  papers  presented  to  them  by  said  Drake  and  Oolden, 
without  proper  caution,  as  much  or  more  by ''  their  representations 
that  large  profits  could  be  made"  as  by  their  ''  artifice,  fraud  and 
trickery."    The  case  of  Nebeker  y.  Outsinger,  48  Ind.  436,  is  in 
point    In  that  case,  it  appeared  that  the  maker  of  a  note,  payable 
at  a  bank  in  this  State,  had  been  induced,  by  the  fraud  and  trick- 
ery of  the  payee,  to  sign  his  name  to  such  note,  when  he  in  good 
hiih,  belieyed  that  he  was  executing  a  paper  of  an  entirely  different 
kind,  and  had  no  intention  to  sign  a  note  ;  and  it  was  held   that 
the  maker  of  the  note  was  liable  to  a  bona  fide  indorsee  thereof  for 
Talue,  if  such  maker  was  guilty  of  negligence  in  failing  to  use  rea- 
sonable care  to  inform  himself  of  the  paper  so  signed  by  him.     In 
such  a  case  as  the  one  at  bar,  we  think  the  true  doctrine  is,  that 
the  makers  of  such  a  note  as  the  one  in  suit,  who  by  their  careless- 
ness or  undue  confidence,  have  enabled  another  to  obtain  the  money 
of  an  innocent  person,  should  answer  the  loss  they  haye  occasioned. 
Upon  the  allegations  of  the  second  paragraph  of  the  appellees' 
answer,  which,  no  doubt,  stated  their  defense  in  its  strongest  and 
most  fayorable  light,  we  are  of  the  opinion  that  the  note  in  suit 
was  obtained  from  them  by  and  through  their  gross  carelessness 
and  undue  confidence  in  strangers  ;  that  they  thereby  put  it  in  the 
power  of  Drake,  the  payee  of  the  note,  on  the  faith  of  their  names 
and  credit,  to  obtain  the  money  of  innocent  persons  ;  and  that  aa 
between  them  and  the  indorsees  of  their  note  before  maturity,  for 
yalne  and  without  notice,  they  should  be  required  to  answer  and 
bear  the  loss  occasioned,  or  materially  contributed  to,  by  their  own 
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folly  and  negligence.  The  appellant's  demurrer  to  the  seoond 
paragraph  of  answer  ought  to  have  been  sustained,  and  to  ovemile 
it,  as  the  court  did,  was  clearly  such  error,  we  think,  as  roqnirea 
the  reversal  of  the  judgment 

Our  conclusion  in  regard  to  the  insufficiency  of  this  second  para- 
graph of  answer  renders  it  unnecessary  for  us  to  consider  now  the 
questions  arising  under  the  alleged  error  of  the  court  in  OYerniling 
tiie  motion  for  a  new  trial.  The  evidence  is  in  the  record,  and 
without  considering  it  at  length,  we  may  properly  say  that  in  oar 
opinion,  it  utterly  fails  to  sustain  the  general  verdict  of  the  jury ; 
and  for  this  cause  a  new  trial  ought  to  have  been  granted.  We 
need  hardly  say,  we  think  that  the  point  in  judgment  in  the  case  of 
Zook  V.  Simanson,  supra,  is  not  involved  in  or  presented  by  Uie 
record  of  this  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause 
is  remanded  with  instructions  to  sustain  the  demurrer  to  the 
amended  second  paragraph  of  answer,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

JudjffMnt  rMWTMdL 
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nr  TBB 


SUPREME  COURT 


IOWA. 


A4Idwa.  4L) 


Aaortgagea  of  nal  eststo,  in  posMMion,  is  liable  for  the  fair  rental  Taloe 
9i  the  premises  without  regard  to  the  net  profit,  and  is  bound  to  keep  thev 
la  oidinarj  repair. 

FOBEGLOSTJBE.     The  opinion  states  the  points.    The  plaintiff 
had  Judgment  below. 

Frank  M.  Davis  and  R.  A,  Maare^  for  appellant 

J.  H.  Maimi  and  McPhermm  dt  Scoti^  tor  appellee. 

Day,  J.  [Omitting  minor  matters.]  II.  The  appellant  has 
Mrigned  and  argued  numerous  errors,  but  a  few  of  which  it  will  be 
necGSoaTy  for  us  to  consider  in  order  to  indicate  our  yiew  of  the  en- 
tile caee.  The  referee  found  that  the  rental  value  of  the  mill  dur- 
ing the  time  plaintiff  had  possession,  from  May  1,  1874, to  April  IG, 
1878^  was  $1,200  per  year.  As  a  conolusion  of  law  the  referee 
fMmdy  hoverer,  that  plaintiff  being  a  morgagee  in  possession,  should 
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account  only  for  the  net  proceeds  of  the  property.  This  oondasioii 
was  approved  and  confirmed  by  the  court  In  this,  we  think,  the 
referee  and  the  court  erred.  If  the  plaintiff  bad  judicionsly  rented 
the  premises  to  a  third  person  he  would  have  been  chargeable  onlj 
with  the  amount  of  rent  received*  But  when  the  mortgagee  himseU 
goes  into  possession  a  different  rule  applies,  because  the  net  prooeeds 
are  known  only  to  the  mortgagee.  And  in  such  case  he  must  aooonnt 
for  the  reasonable  rental  value  of  the  premises.  In  Sander$  v.  Wiliony 
84  Yt.  318,  it  is  said:  ^'  When  the  mortgagee  himself  ocenpiee,  and 
especially  when  the  premises  are  a  farm  in  cultivation,  upon  which 
labor  and  expenditure  are  to  be  bestowed  to  produce  annual  orope 
and  profits,  the  mortgagee  will  be  charged  with  such  toms  as  will 
be  a  fair  rent  of  the  premises,  without  regard  to  what  he  may,  in 
fact,  have  realized  as  profits  from  the  use  of  it.  The  rule  is  fonnded 
in  sonnd  policy,  for  the  reason  that  the  particular  items  of  expend- 
iture, in  labor  or  otherwise,  as  well  as  the  profits  received,  are  whoUj 
within  the  knowledge  of  the  mortgagee,  and  if  he  is  not  disposed  to 
render  a  full  and  honest  account  it  would  be  impossible  for  the 
mortgagor  to  show  them,  or  to  establish  errors  in  the  mortgagee's 
account''  To  same  effect  see,  also,  1  Hill,  on  Mort,  ch.  16,  §  3;  Dan- 
iel's Ch.  Pr.  (4th  ed.)  2223;  Washb.  Real  Prop.  578;  Gordon  J. 
Lewis,  2  Sumn.  143 ;  Kellogg  v.  Rockwell,  19  Oonn.446 ;  Trw^ifBten 
V.  ffamin,  1  Ball  &  B.  379 ;  Bainbridge  v.  Owen,  2  J.  J.  Marsh, 
465 ;  Van  Buren  v.  Olmstead,  5  Paige,  9  ;  Strong  v.  Blbaneiard,  4 
Allen,  538.  The  authorities  cited  by  appellee,  properly  understood, 
do  not  recognize  a  contrary  doctrine. 

[Minor  point  omitted.] 

IV.  The  referee  found  the  following  fact:  <'  The  mill  has  beon 
suffered  to  «*an  down  since  April,  1874,  for  the  want  of  proper  csie 
and  necessary  repairs,  and  is  now  in  bad  condition,  and  I  find  the 
damage  to  mill  for  want  of  ordinary  care  and  repairs  to  be 
$1,000 ;  and  I  further  find  in  this  connection  that  Bamett  treated 
the  mill  as  his  own  property  and  was  not  guilty  of  any  fraud  or 
gross  carelessness  in  the  management  thereof." 

The  report  of  the  referee  and  the  judgment  of  the  court  do  not 
charge  the  plaintiff  with  the  damage  to  the  milL  In  this,  we  think, 
there  was  error.  It  was  the  duty  of  the  plaintiff  to  take  propercare 
of  the  premises,  and  to  apply  the  proceeds,  so  far  as  necessary,  to 
the  making  of  repairs  necessary  for  the  prevention  of  damage  to  the 
property.    As  he  was  deriving  a  profit  from  the  premises,  and  was 
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not  in  posaession  for  the  mere  aocommodation  of  the  owner,  it  was 
his  duty  to  exercise  reasonable  diligence,  and  take  ordinary  ^are  of 
the  property.    He  cannot  be  exonerated  from  liability  because  he 
was  not  gnilty  of  fraud  or  gross  carelessness. 
[Omitting  other  matters.] 


Davis  t.  Oustok  Watbb  Wobks  Oa 

(54  Iowa,  OQ.) 

IfigUffenee^^watU  ofprioUif  ofeaniraet, 

A  wmter  company^  eoniraeUng  to  supply  a  dty  and  falling  to  keep  its  oontiadi 
ie  BOl  BaUe  to  a  dtlien  snlfering  damage  by  Are,  whicli  the  dty,  in  ooi 
qaeoee  of  snoh  breach  of  oontraet»  was  unable  to  extinguish. 

fflHS  Opinion  is  sufficiently  reported  in  note,  38  Am.  Bep.  5. 


Jones  y.  Browk. 

(M  Iowa.  74.) 

Judffe —  of^UnUor — eivU  liabilUy  for  eormpi  aeH&n, 

Am  aiUtalo/  la  nol  Uable  in  an  action  for  damages  for  a  eorrupt  and  fiaudu- 

lent  award.    {See  nots,  p,  188.) 

ACTION  on  bond  to  pay  arbitrator's  compensation.    The  opin- 
ion states  the  poinU     The  plaintiff  had  judgment  below. 

Bietei,  West  and  Easiman^  for  appellant. 

MUb  dt  KedBTy  for  appellee. 

RoTHROCKy  J.  I.  The  demurrer  having  been  overrnled  as  to  the 
answer  in  defense  of  the  plaintiff's  action,  and  sustained  as  to 
the  counterclaims,  the  questions  presented  are  to  be  considered  in 
the  same  light  as  though  the  defendant  was  plaintiff  in  an  action 
seeking  to  recover  damages  of  Jonoe,  one  of  tbo  urbitrators,  for  the 
Vol.  XXXVII— 24 
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alleged  corrupt  and  fraadaleut  acts  Bet  forth  in  the  oounter-claims. 
It  will  be  observed  that  the  defendant  first  claims  damages  for  the 
alleged  corrupt  acts  and  practices  of  which  the  plaintiff  was  gnilfy 
during  the  hearing  before  the  arbitrators,  and  up  to  the  filing  of 
the  award  in  the  District  Gourt  One  of  the  grounds  of  the 
demurrer  is  that  the  arbitrators  were  acting  as  a  court,  and  in  % 
judicial  capacity,  in  hearing  and  determining  the  matters  of  difler- 
ence  between  Brown  and  Harper,  and  that  having  jurisdiction  of 
the  subject-matter  and  of  the  persons  interested  in  tiie  investigatioD, 
they  cannot  be  held  civilly  liable  even  though  it  be  alleged  that 
they  acted  fraudulently  and  corruptly.  To  this  question  connsel 
have  mainly  directed  their  arguments. 

Before  proceeding  to  a  disposition  of  the  mAn  question  one  or 
two  considerations  of  minor  importance  deniand  attention.  Conn* 
sel  for  appellant  insists  as  the  arbitrators  adjounned,  and  without 
again  meeting  made  up  their  award,  they  acted  in  a  mere  minis- 
terial capacity,  and  not  as  a  court,  nor  as  judicial  officers.  This 
position  does  not. appear  to  us  to  be  correct.  The  arbitrators,  in 
determining  the  time  and  manner  of  making  and  filing  their  sward, 
acted  in  the  same  capacity  that  they  did  in  determining  what 
their  award  should  contain.  As  well  might  it  be  claimed  that  a 
judge  acts  in  a  mere  ministerial  capacity  in  reducing  an  opinion  to 
writing,  and  thus  hold  him  liable  civilly  upon  the  ground  that 
such  act  was  not  judicial. 

It  does  not  seem  to  be  seriously  contended  that  arbitrators  of 
matters  of  difference  between  parties  do  not  act  in  a  judicial  capac- 
ity. That  they  are  in  a  certain  sense  a  court  cannot  be  questioned. 
They  are  empowered  to  determine  questions  of  law  and  fact;  in 
short,  to  adjudicate  all  questions  presented  to  them  by  the  parties, 
and  to  determine  the  rights  of  the  parties.  The  fact  that  their 
award  may  be  subject  to  review  by  the  court  to  which  it  is  required 
to  be  returned  does  not  divest  them  of  judicial  functions. 

Having  determined  these  preliminary  questions,  we  come  to  the 
main  question  in  the  case.  It  is  this:  Can  the  plaintiff  be  held 
liable  in  a  civil  action  for  damages  for  an  award  alleged  to  have 
been  made  by  him  fraudulently  and  corruptly?  Perhaps  no  branch 
of  the  law  has  undergone  more  thorough  discussion  than  the  qnes- 
tion  as  to  the  liability  of  judges  to  civil  actions  for  their  judicial 
acts.  The  cases  which  treat  of  the  subject  are  so  numerous,  both 
in  England  and  in  this  country,  that  it  is  impracticable  to  more 
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ihaa  refer  to  them  generaUy.  In  the  case  of  Totes  y.  Lariauig,  6 
Johns.  282,  there  is  an  elaborate  review  of  the  anthorities  upon  the 
sabject  In  a  note  to  Busieed  v.  Parsons,  25  Am.  Bep.  694^  we 
haye  the  aabstance  of  a  large  number  of  caaes,  English  and  Ameri- 
can. See,  also,  BradUy  v.  Fisher ^  13  Wall.  335;  and  in  the  late 
case  of  Lange  ▼.  Benedict,  73  N.  Y.  12;  s.  c,  29  Am.  Bep.  80,  very 
many  authorities  are  reviewed  and  commented  upon.  By  these 
authorities  it  is  settled  beyond  all  controversy  that  a  judge  of  any 
court,  whether  of  limited  or  general  jurisdiction,  is  not  liable  in  a 
civil  action  for  acts  done  in  his  judicial  capacity,  and  within  his 
jurisdiction,  even  though  it  be  alleged  that  the  acts  complained  of 
were  done  mahciously  and  corruptly.  In  Pratt  v.  Gardner,  2 
Cush.  68,  Chief  Justice  Shaw  said:  ''It  is  a  principle  lying  at  the 
foundation  of  all  well-ordered  jurisprudence,  that  every  judge, 
whether  of  a  higher  or  lower  court,  exercising  the  jurisdiction 
vested  in  him  by  law,  and  deciding  upon  the  rights  of  others,  should 
act  upon  his  own  free,  unbiased  convictions,  uninfluenced  by  any 
apprehension  of  consequences,"  etc. 

In  some  of  the  cases,  as  in  Bradley  v.  Fisher,  13  Wall.  335,  it  is 
held  that  judges  of  courts  of  superior  or  general  jurisdiction  are 
not  liable  to  civil  actions  for  their  judicial  acts,  even  when  such 
acts  are  in  excess  of  their  jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly ;  and  a  distinction  is  made  between 
excess  of  jurisdiction  and  the  clear  absence  of  all  jurisdiction  over 
the  subject-matter.  In  other  cases  it  is  held  that  judges  of  courts 
of  limited  jurisdiction  are  liable  to  civil  actions  for  their  acts  done 
in  excess  of  their  jurisdiction.  It  is  unnecessary  however  that  we 
should  discuss  these  distinctions  in  ciAisidering  the  question  pre- 
sented by  the  first  counter-claim  in  the  case  at  bar,  because  it  is 
apparent  that  the  arbitrators  had  jurisdiction  both  of  the  subject- 
matter  and  of  the  persons  of  the  parties  interested,  and  no  act  set 
forth  in  said  counter-claim  was  in  excess  of  their  jurisdiction. 
Jurisdiction  is  defined  to  be  ''  the  authority  of  law  to  act  oflScially 
in  the  matter  then  in  hand.''  Oooley  on  Torts,  417.  That  the  ar- 
bitrators m  this  case  had  jurisdiction  to  do  all  that  is  alleged  they 
did  in  the  counter-claim  under  consideration  is  apparent ;  that  is, 
they  had  jurisdiction  to  hear,  try  and  determine  and  make  an 
award.  That  they  did  not  act  in  excess  of  their  jurisdiction  is  also 
apparent.  Orders  or  judgments  in  excess  of  jurisdiction  are  such 
as  the  judge  has  no  power  to  make,  as  where  a  judge  having  juris- 
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diction  of  a  criminal  offense  inflicts  a  penalty  in  excess  of  tlut 
provided  by  law,  or  the  like.  The  arbitrators  in  this  case  bad 
power  to  make  an  award.  The  means  employed  by  them^  and  the 
manner  in  which  the  proceedings  before  them  were  conducted,  maj 
have  been  irregular,  but  were  not  in  excess  of  their  jurisdiction. 

Counsel  for  appellant  rely  upon  Oomng  v.  GotogiH  12  Iowa,  495, 
as  holding  that  a  justice  of  the  peace  is  liable  for  acts  done  in  a 
judicial  capacity  through  fraud,  favor  or  partiality.  That  was  an 
action  against  a  justice  of  the  peace  for  fraudulently  hearing  and 
determining  a  case  at  10  o'clock  in  the  forenoon  npon  an  original 
notice  which  required  an  appearance  at  1  o'clock  p.  jl  The 
opinion,  without  any  decision  as  to  the  qaestion  of  whether  the 
justice  acted  without  jurisdiction,  concludes  that  he  was  liable 
for  his  fraudulent  and  corrupt  acts.  The  decision  might  well  hare 
placed  the  liability  upon  what  all  the  cases  concede  to  be  proper 
groand,  and  that  is,  a  clear  absence  of  jurisdiction.  The  original 
notice  was  returnable  at  one  o'clock  in  the  afternoon,  and  nndl 
that  time  the  justice  had  no  jurisdiction  of  the  parties. .  Whaterer 
may  be  said  of  the  reasons  given  for  that  opinion,  it  does  not  seem 
to  have  been  regarded  in  the  subsequent  decisions  of  this  court  a^ 
holding  that  when  a  judge  of  a  court  has  jurisdiction  he  is  liable 
in  a  civil  action  for  his  judicial  acts.  Waswn  v.  MUeheUy  18  Iowa, 
153,  and  Londegan  v.  Hiatnmer,  30  id.  156. 

[Minor  considerations  omitted.] 

Nora  BT  TBE  BBPOBnoL'TbiB  action  oftme  before  the  ooort  sobaeqaeiitlj,  «i5  nom> 
Bever  v.  Brown,  Oct.  ft,  1881.  The  court  said:  **  When  this  oaae  was  before  us  on  afocvtf 
appealit  was  h^d  that  a  demurrer  to  a  counterclaim  for  damages,  aHeglnff  the  eame  Cictt 
as  those  now  relied  upon  as  a  defense,  was  properly  sustained.  See  Jona  t.  Brom,  M 
Iowa,  74.  It  was  held  that  the  arbitrators  acted  In  a  judicial  capacity,  and  oooU  ooc  be 
held  liable  in  a  civil  action  for  damages  for  an  award,  although  alleged  to  have  been  made 
fraudulently  and  corruptly.  It  is  but  a  ooruUaiy  of  this  decision  that  the  daim  of  the 
arbitrators  for  compensation  for  their  seryioes  cannot  be  recouped  by  damages  to  the 
extent  of  the  claim  for  making  a  ffttudulent  and  corrupt  award.  But  we  have  dov 
InTolved  in  the  case  a  different  question.  The  answer  alleges  that  because  of  the  wnwr 
ful  and  illegal  acts  of  the  arbitrators  the  award  by  them  made  was  by  order  of  the  oooit 
resubmitted,  and  the  finding  of  the  arbitrators  was  void  and  of  no  value,  and  the  mrnoa 
of  the  plaintUf  were  useless  and  of  no  effect.  The  answer  does  not  seek  to  recoup  the 
plaintiff's  claim  with  damages,  but  alleges  a  want  of  consideration  growing  out  of  the 
fact  that  the  services  of  the  plaintiff,  owing  to  his  misconduct,  were  uasieen  and  of  do 
value.  We  have  now  the  question  whether  the  rule  of  Judicial  immunity  which  protccti 
an  arbitrator  from  liability  for  damages  for  a  fraudulent  and  corrupt  award  goes  slso  to 
the  extent  of  inhibiting  all  proof  that  the  award  was  valueless  on  account  of  the  oornipi 
and  willful  misconduct  of  the  arbitrator,  for  the  purpose  of  defeating  the  arbitrator** 
claim  for  compensation  for  his  services.  In  this  case  the  arbitrators  made  an  agrBsniest 
with  the  parties  to  the  suit  for  compensation  at  the  rate  of  $10  per  day.    Now,  while  the 
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did  not  coatnict  f  or  the  poiepri on  of  perfect  Judgmentt  and  did  not  nnderUko 
m  awaid  which  ifaoold  be  ■nstained  bjthe  court,  tbere  waa,  we  tlilnlc,  an  implied 
that  tliey  would  not  by  their  coinqit  and  fraudulent  practloea  render  their 
award  valiielnnn  to  the  parties.  We  think  that  the  rule  of  judicial  immunity  goes  far 
ancmh  wlmi  It  proteota  the  aiUtratom  from  an  action  for  damagea,  without  allowing 
them  fmimoiMiflnii  for  an  act  rendered  uaeleiB  by  their  willful  misconduct.  This  seems  to 
haf<e  bees  the  view  origlnaly  entertained  by  the  court  below,  for  while  it  sustained  a 
demuinsi  U>  the  eoonter-eialm  f6r  damages,  it  oTerraled  a  demurrer  to  the  answer,  which 
•ec  op  the  aame  facta  as  a  defteise  to  the  plaintUTs  daim.  When  the  case  came  on  for 
hesrlng  howefer  the  court  rejected  all  evidence  offered  by  the  defendants,  and  instructed 
thejDiytoratomaTenliet  ft>r  the  plaintiff  for  the  amount  elataned.**  [After  stating  the 
evUsnce  olBarad.]  **ThiB  proof  should  haTe  been  admitted  for  the  purpose  of  showing 
that  the  amid  waa  readered  unavailing  to  the  parties  through  mlaoooduct  of  the  arfal- 


▼.  atapson,  WTsz.  485;  a  a,  8i  Am.  Bep.  tOO^  Is  to  the  aame  cfftet  aa  the 


WmriNa  v.  Stobt  Oouhtt. 

(M  Iowa,  81.) 
Jiwmioipal  carporaHan — fMchanitf*  Km. 
A  eoart-hoiiM  ia  act  aubjeet  to  a  machanic'a  Han.* 


ACTION  to  establish  mechanics'  liens  on  a  county  ooart-honssu 
The  plaintiffs  had  jndgment  below. 

T.  D.  nomp90n  and  L.  Irwin,  for  appellant. 
Join  A.  MeOatt,  for  appellees  Whiting  &  Eeemer. 

BMttrd  40  dark,  for  appellees  Green  and  Ck)dson. 

Dat^  J.  The  point  inyoWed  in  this  case  was  determined  ad- 
tendy  to  the  position  of  appellees  in  Laring  t.  Smattf  50  Iowa, 
971 ;  a.  Oy  82  Am.  Bep.  136.  The  earnest  and  able  argument  of 
appellee's  ooansel  has  not  conTinced  ns  that  the  decision  in  that 
case  is  not  correct.  It  is  claimed  that  the  mechanic's  lien  law  is 
general,  applying  to  all  bnildings  alike.  So  is  §  «3048  of  the  Code, 
exempting  pnblio  buildings  owned  by  the  State,  or  any  county, 
city,  school  district,  or  other  municipal  corporation,  from  execation. 
The  only  mode  provided  for  the  enforcement  of  a  mechanic's  lien 
is  the  sale  under  execution  of  the  property  against  which  the  lien 

*  See  Curry  v.  Mayor,  etc.,  ante^  74. 
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is  asserted.  It  follows,  that  in  the  case  of  the  pablic  buildingi 
numed^  one  or  the  other  of  these  general  statutes  mast  yield. 
Both  cannot  be  enforced.  What  then  is  the  proper  rale  of  con- 
struction? The  mechanic's  lien  law  specifies  no  distinct  class  of 
buildings,  bat  applies  generally  to  alL  Section  3048  refers  to  a  par- 
ticular class  of  buildings.  It  says  that  as  to  them  the  incident  of  a 
mechanic's  lien  which  gives  it  all  its  effectiveness,  an  execution 
shall  not  apply.  The  effect  of  this  provision  is  to  withdraw  this 
class  of  buildings  out  of,  and  to  remove  it  from,  the  general  pro- 
vision. The  general  yields  to  the  particular.  Such  was  the  con- 
struction placed  upon  a  similar  statute  in  the  case  made  the  basis 
of  our  opinion  in  Lorinff  v.  Small,  supra.  That  this  is  the  correct 
construction  we  feel  well  satisfied.  See,  also,  Williams  v.  Control' 
lers,  18  Penn.  St.  276 ;  Ripley  v.  Board  of  County  Com.,  3  Neb.  397; 
McPheeters  v.  Merrifnac  Bridge  Co.,  28  Mo.  465  ;  Abercrombie  v. 
My,  60  id.  23 ;  Dunn  v.  North  Missouri  Railroad,  24  id.  493 ; 
nomas  V.  Board  of  Education,  71  111.  283 ;  Board  of  Education  v. 
Neidenherger,  78  id.  58. 

II.  It  is  claimed,  however,  that  if  no  execution  can  be  issaed 
against  the  property  of  the  defendant,  still  a  judgment  may  be 
rendered,  to  be  enforced  in  the  usual  way  by  the  levy  of  a  tax  for 
its  satisfaction.  But  the  lien  of  the  mechanic  is  purely  a  creature 
of  statute.  It  has  been  uniformly  held  by  this  court  that  it  can  be 
enforced  only  in  the  manner  prescribed  by  the  statute.  This  claim 
was  made  in  Loring  v.  Small,  supra,  and  in  Benton  v.  Board  of 
Supervisors  of  McDonough  County  (Cent.  Law  Jour.,  voL  5,  pp. 
105  -  8),  and  it  was  in  both  cases  held  that  it  could  not  be  allowei 
We  see  no  reason  for  departing  from  our  former  decision  on  thii 
question.  Reoerged. 


Burnett  v.  GusTAFsoisr. 

a^  Iowa,  86.) 

Tnui— receipt  of  proceeds  of  mortgaged  chaUeUfor  dM. 

The  owner  of  mortgaged  cattle  sold  them,  and  with  the  prooeeda  paid  his  debt 
to  a  bank,  in  another  county,  where  the  mortgage  was  not  filed,  the  cuAaa 
having  no  knowledge  of  the  circamstances  except  that  the  money  aroee  frcmi 
a  Bale  of  cattle.     Held,  that  the  bank  was  not  liable  to  the  holder  of  ihe 

mortgage  for  the  proceeds.* 

■ —  —  _ 

•Compare  SUphetis  v.  Bd.  of  Ed.  of  CUy  of  BrooHdyn  (!9  N.  Y.  188),  85  Am.  Bep.  Ml. 
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GABKISHMENT  proceeding.  The  opinion  atates  the  facts.  The 
defendant  had  jadgment  below. 

(yOonneU  £  Sprir^ger,  for  appellant. 

John  F.  Duncambe,  for  appellees. 

Day,  J.  I.  On  the  13th  day  of  May,  1876,  John  E.  Qnstafson, 
to  seonre  the  debt  saed  upon,  exeoated  to  the  plaintiff  a  chattel 
mortgage  upon  property  described  as  follows :  '^  Sixty  head  of 
cattle;  forty-five  three  years  old,  and  fifteen  two  years  old,  steers.'' 

This  mortgage  was  recorded  in  Webster  county  on  the  16th  day 
of  May,  1876.  About  the  same  time  the  defendant  Gustafson  was 
indebted  to  the  bank  in  the  sum  of  $2,200,  a  portion  of  which 
debt  had  been  renewed  from  time  to  time.  At  the  date  of  the  last' 
renewal  of  a  note  of  $1,000,  Gustafson  promised  that  he  would  pay 
it  when  he  sold  his  cattle.  On  ±he  10th  day  of  January,  1877,  Gus- 
tafson sold,  in  Chicago,  thirty-seyen  of  the  three  year  olds  de- 
tcrifaed  in  the  mortgage,  and  receiyed  therefor  a  little  over  one 
thousand  dollars.  The  defendant  Gustafson  deposited  this  sum  in 
a  bank  in  Chicago  to  the  credit  of  the  First  National  Bank  ot 
Boone:  On  the  11th  day  of  January  the  defendant  bank  received 
notice  of  this  deposit,  and  placed  it  to  the  credit  of  Gustafson  iu 
the  bank.  On  the  29th  of  January,  when  a  note  of  $1,000 
matured,  Gustafson  came  to  the  bank  and  requested  a  fur- 
ther renewal  He  was  then  reminded  of  his  promise  at  the  time 
the  former  renewal  was  made.  The  money  was  then,  with  the  con- 
sent of  Gustafson,  applied  to  the  payment  of  the  one-thousand 
dollar  note,  and  the  note  was  surrendered. 

From  the  time  of  the  execution  of  the  mortgage  till  the  sale  of 
the  cattle  they  remained  in  Webster  county,  with  the  exception  of 
fife  months  when  they  were  in  Greene  county.  The  cattle  were 
never  in  the  possession  of  the  plaintiff.  The  bank  had  no  knowl- 
edge of  the  existence  of  the  mortgage  until  after  the  satisfaction 
of  the  debt,  and  the  surrender  of  the  note.  The  cashier  who  con- 
docted  the  business  for  the  bank  supposed  that  the  fund  arose  from 
the  sale  of  Gustafson's  cattle,  but  he  had  no  actual  knowledge  of 
that  fact  Under  the  circumstances,  we  think  the  bank  cannot  be 
treated  as  a  trustee  of  the  fund.  If  the  bank  had  bought  the 
cattle  of  Gustafson,  then,  if  the  description  m  the  mortgage  is  suf« 
ficiently  explicit,  the  record  of  the  mortgage  would  have  furnished 
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the  bank  oonstraotiTe  notice  of  the  plaintiffs  rights.  But  when 
the  bank  simply  received  a  f and,  which  it  sapposed  arose  from  s 
sale  of  cattle,  without  any  suspicion  that  a  mortgage  eiisted  upon 
^be  cattle,  it  was  nnder  no  obligation  to  examine  the  records  in  an- 
other county  for  the  purpose  of  ascertaining  whether  a  mortgage 
upon  the  cattle  was  on  record.  It  would  greatly  embarrass  com- 
mercial transactions,  if  a  party  could  not  safely  receive  the  proceeds 
of  personal  property  without  first  examining  the  records  of  the  one 
hundred  counties  in  the  State,  to  see  whether  any  mortgage  upon 
the  property  is  recorded.  The  party  reoeiying  the  proceeds  of  aach 
property  has  a  right  to  presume  that  the  sale  was  proper,  or  if  not, 
that  the  party  entitled  to  the  lien  will  pursue  the  property  itself, 
and  not  its  proceeds.  If  the  fact  of  the  existence  of  the  mortgage 
was  known,  and  the  identical  proceeds  could  be  traced,  a  different 
question  might  arise. 

II.  It  is  claimed  that  the  bank  must  account  for  the  money, 
because  it  receiyed  it  in  payment  of  a  pre-existing  debt  Whaterer 
may  be  regarded  as  the  proper  rule  respecting  the  transfer  of  other 
property  in  payment  of  existing  debts,  it  cannot  be  denied  that  the 
receipt  of  money  in  that  manner  is  in  accord  with  the  usual  custom 
of  business.  A  want  of  bona  fides  cannot  be  attributed  to  the 
party  who  surrenders  the  evidence  of  an  existing  debt»  in  conside^ 
ation  of  nioney  paid. 


Statb  t.  SiaxH. 

(64Iow»,10U 

Ortminta  law  —  widsnes  ^  baatard^  —  eoAOMm  €f  thOd  tojwrjf. 

bl  bastaidj  prooeediaga,  the  pablio  proaecator  exhibited  to  the  juiy  the  Md^ 
two  jeara  and  a  month  old,  and  commented  on  the  leaemblanoe  to  tbe  de 
fendant    EM  no  error,  eapedallj  when  the  oonrt  inatraeted  the  juiy  thii 
if  thejT  did  not  aee  the  reaemblanoe  they  ahoald  diaregaid  the  commenta. 

BASTARDY  proceedings.    The  head  note  suflBoientty  states  the 
facts.    The  defendant  was  convicted. 

Murdaek  A  Larkin,  for  appellant 

OjffUM  Wellington,  for  State. 
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Adams,  C.  J.  L  The  child  in  this  case  was  two  years  and  one 
month  old.  The  defendaat  olaims  that  any  resemblance^  if  it 
shoald  be  showu  to  exist,  between  such  a  child  and  a  man  alleged 
to  be  its  father,  is  too  unreliable  to  constitute  legal  evidence  of  the 
alleged  paternity. 

It  is  a  well-known  fact  that  resemblances  often  exist  between 
persons  who  are  not  related,  and  are  wanting  between  persons  who 
are.  Still,  what  is  called  family  resemblance  is  sometimes  so  marked 
as  scarcely  to  admit  of  a  mistake.  We  are  of  the  opinion,  there- 
fore, that  a  child  of  the  proper  age  may  be  exhibited  to  a  jury  as 
eridenoe  of  alleged  paternity. 

Precisely  what  should  be  deemed  the  proper  age  we  need  not  de- 
termine. It  was  held  in  SkUe  v.  Danforth,  48  Iowa,  43;  s.  c,  30 
Am.  Bep.  387,  that  it  was  error  to  allow  a  child  three  months  old 
to  be  exhibited.  That  case  is  relied  upon  by  the  defendant  in  this. 
Bat  a  child  that  is  only  three  months  old  has  that  peculiar  imma- 
turity of  features  which  characterizes  an  infant  during  the  time 
that  it  is  called  a  babe.  A.  child  two  years  old  or  more  has,  to  a 
large  extent,  put  off  that  peculiar  immaturity. 

In  allowing  a  child  of  that  age  to  be  exhibited,  we  think  the  court 
did  not  err,  especially  under  the  distinction  given,  to  which  we 
shall  hereafter  refer. 

IL  It  is  claimed  by  the  defendant  that  the  statement  of  the 
counsel  for  the  State,  wherein  he  called  attention  to  an  alleged 
point  of  resemblance,  was  improper  and  should  not  have  been 
aDowed. 

While  we  think  that  the  court  might  properly  have  excluded 
such  statement,  we  are  unable  to  conclude  that  the  defendant  was 
prqudioed  by  it  A  resemblance  so  recondite  as  to  call  for  demon- 
stration mnst,  we  think,  have  impressed  the  jury  as  not  very 
reliable ;  besides  the  court  instructed  the  jury  that  if  they  did  not 
eiearly  see  such  resemblance,  they  shoald  disregard  all  olaims  of 
resemblance  on  the  part  of  the  State. 

b  cor  opinion  the  judgment  mnst  be  afBrmed. 

Judgment  a  ffirmmk 
VoL.XXXVn— 26 
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Shaver  y.  Shaybb. 

(54  Iowa,  206.) 

Trade-mark^"  ShoMr  wagon,  Eldara." 

The  plaintiff  had  for  aeveral  jean  made  wagons  at  Eldora,  and  painted  on 
them  in  one  general  style  the  words  '*  Shaver  wagon,  Eldora."  The  defend- 
ant, his  brother,  had  been  his  employee,  and  later  his  partner  in  that  basi- 
ness.  The  firm  was  dissolved,  and  the  plaintiff  acquired  its  property  and 
continued  the  basinees.  Two  years  after  the  defendant  set  up  the  same 
business  in  the  same  town ,  and  painted  the  same  words  on  his  wagons,  in 
the  plaintiff's  general  style,  but  with  slight  changes  in  foiin,and  adding  hii 
own  initials.  The  resemblance  was  calculated  to  deceive  the  public  BM, 
that  the  defendant  should  be  restrained. 

SUIT  to  enjoin  fcbe  use  of  trade-mark.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

E.  W.  Eastman^  W.  V.  Allen  and  Brown  <&  Binfard,  for  appel- 
lants. 

Porter  (§  Moir  and  Huff  <&  Eeed,  for  appellee. 

Beck,  J.  I.  Counsel  for  defendants  maintain  that  the  right  to 
the  exclusive  use  of  a  trade-mark  by  the  person  first  adopting  it  is 
not  recognized  by  the  common  law,  and  that  in  the  absence  of  stat- 
utes the  courts  will  not  afford  relief  to  the  person  injured  by  award- 
ing  damages  for  the  unauthorized  use  of  the  trade- mark,  or  restrain 
by  injunction  such  use.  The  position  finds  no  support  in  the 
books.  For  three  hundred  years  the  common  law  has  recognized 
the  right  of  the  proprietor  of  a  trade-mark  to  its  exclusive  use,  and 
has  awarded  damages  for  the  deprivation  of  such  use.  Southern  t. 
How,  Popham,  143-4. 

The  right  has  been,  without  interruption,  recognized  and  pro- 
tected by  the  courts  of  England  and  the  United  States  from  that 
day  to  the  present,  in  the  absence  of  statutes  declaring  the  exisu 
ence  of  such  right,  or  providing  regulations  for  its  exercise  and 
remedies  for  its  deprivation.  Many  cases  involving  the  subject 
have  been  decided  by  the  courts.  They  are  too  numerous  to  be 
cited  here.  For  a  collection  thereof  see  Amerioan  Trade-mark 
Gases^  by  Bowland  Cox. 
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The  joriadiction  of  chancery  to  restrain  the  use  of  a  trade-mark, 
without  the  consent  of  the  proprietor,  was  first  recognized  at  a 
later  day.  In  1742  Lord  Hardwickb  denied  it  {Blanchard  v.  Hill, 
2  Atk.  484),  but  within  the  last  fifty  years  it  has  been  repeatedly 
exercised  in  England  and  in  this  conn  try.  I  have  not  found  an 
American  case  denying  it. 

It  has  been  expressly  held  that  the  right  to  the  exclusive  use  of 
a  trade-marky  where  statutes  exist  regulating  and  protecting  it, 
does  not  depend  upon  such  statutes.  Derringer  y.  Plate,  29  Gal. 
292 ;  FiUey  y.  Fasseit,  44  Mo.  173. 

Using  the  language  of  Ames,  G.  J.,  in  Barrows  r.  Knight,  6  B. 
L  434,  we  conclude  that ''  it  never  could  have  been  a  question  that 
a  dedgned  imitation  by  the  defendant  of  the  trade-mark  of  the 
plaintiff,  whereby  the  former  fraudulently  passed  off  his  goods  in 
the  market  as  goods  manufactured  by  the  latter,  and  to  his  injury, 
would  support  an  action." 

We  may  express  with  equal  positiveness  the  conviction  that  the 
rale  is  firmly  settled  that  chancery  will  in  a  proper  case  by  injunc- 
tion protect  the  proprietor  of  a  trade-mark  in  its  exclusive  use. 

IL  Chancery  affords  protection  to  the  exclusive  use  of  a  trade-, 
mark  upon  the  ground  of  the  injury  sustained  by  the  proprietor 
when  it  is  appropriated  by  another,  and  of  the  fraud  and  deception 
practiced  upon  the  public.  The  law  will  never  fail  to  protect  a 
citizen  in  the  enjoyment  of  the  fruits  of  his  industry  and  enter- 
prise. When  through  these  he  has  acquired  a  reputation  which 
brings  him  trade  and  patronage,  he  is  entitled  to  its  benefits  as 
fallv  as  to  the  enjoyment  of  property  acquired  in  the  same  manner. 
The  means  and  instruments  he  adopts  to  indicate  to  the  public  his 
place  of  business  and  the  goods  he  manufactures  and  sells,  whereby 
trade  is  acquired,  cannot  be  appropriated  by  another.  The  people 
who  have  bought  his  goods  and  given  him  patronage,  or  who  have 
a  knowledge  of  the  reputation  he  has  acquired  in  his  business,  and 
therefore  desire  to  purchase  the  articles  he  manufactures  or  sells, 
ought  not  to  be  deceived  and  induced  by  fraud  to  trade  with 
another.  Ghancery  will  restrain  the  injury  to  the  trader  and  pub- 
lic by  Bach  fraudulent  acts. 

m.  We  will  briefly  state  certain  principles  and  rules  pertain- 
ing to  the  subject  of  trade-marks,  which  in  our  opinion  are  appli- 
cable to  the  case  before  us. 

A  trademark  is  a  name,  sign,  symbol,  mark,  brand  or  device  of 
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any  kind>  used  to  designate  the  goods  mannfaotared  or  sold,  or  the 
place  of  business  of  the  manufacturer  or  dealer  in  such  goods.  The 
exclusive  right  in  a  trade-mark  is  acquired  by  its  use,  which  the 
law  does  not  require  shall  be  continued  tor  any  prescribed  time. 

rV.  The  trade-mark  is  often  intended  to  indicate  the  quality  of 
the  goods,  and  it  is  unlawful  to  appropriate  it  to  indicate  goods 
of  a  quality  equal  to  those  manufactured  or  sold  by  its  proprietor. 
Taylor  y.  Carpenter,  11  Pai.  292;  Ooais  ▼.  HoOrook,  2  Sandf.  Oh.  m. 

y.  The  use  of  a  trade  mark  ignorantly  or  innocently,  with  do 
intention  to  defraud  or  deceive  the  proprietor  or  the  public,  will  be 
restrained  by  chancery.  MUlingion  v.  Fox^  3  Myl.  ft  Cr.  338;  (Jir- 
tim*  V.  CarliUy  31  Beav.  292. 

YL  In  order  to  authorize  the  interference  of  chancery,  it  is  not 
necessary  that  the  trade  mark  should  be  copied  with  the  folleet 
accuracy.  An  imitation  which  varies  from  the  original,  in  some 
particulars,  will  be  restrained.  The  rule  is,  that  if  the  imitation  is 
calculated  to  deceive  and  may  be  taken  for  the  original,  its  use  will 
be  restrained.  Filley  v.  Fasseii,  44  Mo.  173 ;  Boardman  v.  Meridm 
Britannia  Co.,  35  Conn.  402 ;  Palkinhurg  v.  Lucy^  35  Cal. 52;  Wood- 
ward V.  Lazar,  21  id.  448 ;  Seiixo  v.  Proevzende,  L.  B.,  1  Gh.  App. 
192;  Witherspoon  y ,  Carrie^  L.  B.,  5  Eng.  and  Irish  App.  508; 
Bradley  v.  Norton,  33  Conn.  157 ;  Davie  v.  Lendatt,  2  B.  L  566. 

In  support  of  the  doctrines  we  have  above  stated,  see  the  cases 
cited  in  the  notes  in  2  Hill,  on  Torts,  p.  Ch.  2,  et  eeq.;  2  Story 
Eq.  Jur.  (11th  ed.),  §  951 ;  High  on  Injunctions,  ch.  16  ;  Addison 
on  Torts  (4th  ed.),  874  et  eeq.j  and  many  decisions  collected  in 
American  trade  mark  cases,  by  Bowland  Ooz. 

yn.  We  are  now  required  to  determine  the  facts  of  the  caM 
before  us,  which  we  find  to  be  as  follows  :  The  plaintiff  has  been 
for  many  years  engaged  in  the  manufacture  of  wagons  at  Eldon. 
His  business  has  never  been  extensive,  and  his  sales  are  largely  con- 
fined to  the  county  in  which  he  lives.  The  business,  for  a  time, 
was  prosecuted  by  copartnerships  composed  of  plaintiff  and  the 
defendants,  his  brothers,  and  another  person.  Upon  the  dissolation 
of  these  copartnerships,  plaintiff  continued  the  business  and 
acquired  all  the  property  of  the  firm.  For  several  years  the  plaintiff 
conducted  the  business  on  his  own  account,  and  sometime  before 
his  brothers  commenced  business  for  themselves,  they  had  been 
employed  by  plaintiff.  In  1874,  plaintiff  adopted  as  a  trade  mark 
the  words,  "  Shaver  Wagon,  Eldora,**  which  was  at  first,  with  some 


JUNE  TEKM,  1880.  197 

SbATor  ▼.  Sh&Ter. 

rariation  in  form,  painted  conspioaoasly  on  all  wagons  manufactared 
and  sold  by  him.  He  adhered  to  a  general  style  of  work  and  paint- 
ing, and  his  trade  mark  for  the  last  few  years  has  been  painted  upon 
his  wagon  in  substantially  the  same  form  and  manner.  The  defend- 
ants, more  than  two  years  after  they  oeased  to  be  copartners  of 
plaintiff,  commenced  the  manufacture  of  wagons  and  painted 
thereon  the  identical  words  used  as  a  trade  mark  by  plaintiff.  They 
changed  somewhat  the  form  of  inscribing  the  words,  and  painted 
their  own  initials  near  the  trade  mark.  The  wagons  in  general 
style,  and  in  painting,  resembled  those  manufactured  by  plaintiff, 
and  were  not  inferior  thereto.  They  did  but  little  at  the  business 
before  this  suit  was  commenced,  constructing  and  selling  but  one 
or  two  wagons. 

We  are  clearly  of  the  opinion  that  the  trade  mark  of  plaintiff  is 
used  by  defendants  with  so  little  variation  that  their  wagons  would 
be  readily  taken  to  be  of  the  manufacture  of  plaintiff.  The  imitation 
used  by  defendants  wo  have  no  doubt  is  calculated  to  deceive 
cnstomers,  and  thus  defraud  them  and  injure  and  defraud  plaintiff. 
Applying  the  doctrines  we  have  above  announced,  we  are  of  the 
opinion  plaintiff  has  made  out  a  case  calling  for  the  interposition  of 
the  power  of  equity  to  enjoin  defendants  from  the  furUier  use  of 
his  trade  mark. 

VIIL  It  is  said  that  plaintiff  is  not  entitled  to  the  relief  he 
claims,  for  the  reason  that  defendants,  before  the  sait  was  com- 
menced, had  made  but  one  or  two  wagons.  But  this  objection  is 
completely  answered  by  the  consideration  that  defendants,  in  their 
pleadings,  admit  the  use  of  the  trade  mark,  in  the  manner  we  have 
above  stated,  and  as  we  understand  the  records,  have  continued  to 
use  it  since  the  suit  was  commenced,  and  claim  that  they  have  a 
right  so  to  do.  They  propose  to  continue  its  use.  Under  these 
circumstances,  equity  will  restrain  their  further  use  of  plaintiff's 
trade  mark. 

VL  The  court  below  excluded  evidence  offered  by  defendants 
tending  to  establish  the  following  facts  :  That  the  ^scroll  work " 
upon  which  plaintiff  caused  his  trade  mark  to  be  painted,  was 
generally  used  in  painting  wagons  ;  that  plaintiff  had  never  called 
the  words,  ^'Shaver  Wagons,  Eldora,''  his  trade  mark,  and  had  not 
instructed  his  partner  to  put  it  on;  that  the  wagon  sold  by  defend- 
ants was  disposed  of  without  regard  to  the  trade  mark,*'  that  the 
painting  of  defendant's  wagons  is  readily  distinguishable  from  that 
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of  plaintiffs,  and  that  they  are  different  in  size ;  that  defendant's 
wagons  were  not  sold  becaase  of  any  notoriety  on  acoountof  the 
trade  mark,  and  that  defendants  had  not  sought  to  increase  their 
sales  by  meaus  of  the  trade  mark. 

When  it  is  remembered  that  the  gist  of  the  action  is  the  uae  of 
plaintiff's  trade  mark  and  not  the  imitation  of  the  wagons  he  con- 
structed ;  that  no  formal  act  or  declaration  is  necessary  in  order  to 
adopt  a  trade  mark,  which  rests  upon  use  alone  ;  that  if  defendants, 
without  fraud  and  innocently,  used  plaintiffs  trade  mark;  when 
these  things  are  remembered,  it  will  be  readily  seen  that  the  pro- 
posed evidence  was  correctly  excluded.  It  may  be  further  remarked, 
that  if  defendants  honestly  expected  no  advantage  in  the  sale  of 
their  wagons  by  the  use  of  the  trade  mark,  they  would  not  have 
attempted  to  appropriate  it,  and  would  not  tenaciously  cling  to  its 
use  at  the  expense  of  a  lawsnit.  If  as  they  say,  it  is  a  matter  of  so 
little  importance,  they  have  acted  a  very  unwise  part  in  incarring 
80  much  expense  in  efforts  to  establish  their  right  to  use  plaintiff's 
trade  mark. 

In  our  opinion,  the  decree  of  the  court  below  is  in  accord  with 
the  law  and  facts  of  the  case.     It  is  therefore  affirmed. 

Judgmmi  affirmed. 


Ptke  v.  Ohioago,  Bxtblingtok-  akd  Qthnot  Railroad  GoxPAirr. 

(54  Iowa,  238.) 
SUiMorp  e<m9lT%ietian  —  negligent  —  e<h9erf)afU  —  deUetwe  and  mgiMer. 

Under  a  etatate  making  railroad  companies  liable  to  th^ir  emplojees  for  iD> 
jurieB  fiUBtained  by  them  by  the  negligence  of  their  other  employees,  a  nil- 
road  company  ie  liable  for  an  injury  Buffered  by  a  detective  in  ita  emploj. 
while  in  the  discharge  of  his  duty,  through  the  negligence  of  an  engineer  on 
a  pasBenger  train . 

ACTION  of  damages  for  personal  injuries.     The  opinion  stares 
the  case.     The  defendant  had  judgment  below. 

H.  W.  Maxwell  and  A.  R.  SmaUey,  for  appellant 
Stuart  Brot/ierSy  for  appeUee. 


JUNE  TERM,  1880.  199 


Fyne  V.  Cliicago,  Barlington  and  Quincj  Railroad  Company. 

BoTHSOCK,  J.  I.  The  plaintiff  was  co-employee  with  the  en- 
gineer by  whose  negligence  it  is  alleged  he  was  injured.  They  were 
both  engaged  in  the  same  general  business  under  one  employer  or 
master,  and  at  common  law  neither  could  recover  of  the  employer  for 
an  injury  occasioned  by  the  negligence  of  the  other.  Sullivan  v.  Jf. 
£  M.  R,  Co.y  11  Iowa  421 ;  Peterson  y.  Whitebreast  Goal  <&  Min^ 
ing  Co.^  50  id.  673.  The  fact  that  one  was  a  detective  and  the  other 
a  traiA  man,  and  that  they  were  thus  engaged  in  different  branches 
of  the  common  serrice,  can  make  no  difference  in  the  rights  of  the 
parties.  For  a  fall  discussion  of  this  question  see  the  first  case 
above  cited,  and  the  authorities  there  referred  to. 

II.  Section  1307  of  the  Code  is  as  follows:  "  Every  corporation 
operating  a  railway  shall  be  liable  for  all  damages  sustained  by  any 
person,  including  employees  of  such  corporation,  in  consequence  of 
the  neglect  of  agents,  or  by  any  mismanagement  of  the  engineers  or 
other  employees  of  the  corporation,  and  in  consequence  of  the  will- 
fal  wrongs,  whether  of  commission  or  omission  of  such  agents, 
engineers,  or  other  employees,  when  such  wrongs  are  in  any 
manner  connected  with  the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed,  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding." 

The  first  act  of  the  legislature  making  railroad  companies  liable 
for  damages  sustained  by  employees,  in  consequence  of  the  negligence 
or  co-employees,  was  enacted  in  1862.  Its  provisions,  so  far  as  the 
question  of  liability  and  the  character  of  the  service  of  the  employee 
are  involved,  were  substantially  the  same  as  section  1307  of  the  code. 
It  has  uniformly  been  held  by  this  court  that  in  order  to  maintain 
an  action  under  these  statutes  it  must  appear  that  the  duties  of  the 
employee  were  such  as  to  expose  him  to  the  perils  and  hazards  of 
the  business  of  railroad  companies.  Deppe  v.  Chicago,  Rock  Island 
d  Pacific  Railroad  Co,,  36  Iowa,  52 ;  Frans,den  v.  Saine,  36  id.  372; 
SehrtBder  v.  SamSy  41  id.  344 ;  Potter  v.  Same,  46  id.  399. 

Tested  by  the  rule  of  these  cases,  is  the  plaintiff,  by  the  aver- 
meats  of  his  petition,  accepting  them  as  true,  entitled  to  recoverf 

By  an  examination  of  the  cases  it  will  be  seen  that  the  statute 
is  not  construed  to  mean  that  actions  can  be  maintained  by  train 
men  only,  or  by  men  whose  employment  is  such,  or  pertains  to  the 
running  of  trains.  In  the  Deppe  case  it  was  held  that  an  employee 
engaged  in  connection  with  a  dirt  train,  and  who  was  injured  while 
loading  a  car,  by  the  falling  of  an  impending  bank,  could  maintain 
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au  actioa  bj  showing  negligence.  The  court  said:  ''It  is  true  he 
was  not  injared  while,  or  by,  operating  the  train,  but  neither  the  act 
itself  nor  the  constitutional  limitation  requires  us  to  put  this  rerj 
narrow  construction  upon  it.  ♦  *  *  .  The  ground  we  feat 
our  adirmance  upon  is  that  when  the  employment  is  entire,  and  a 
part  of  the  continuous  serrices  relates  to  the  perilous  business  of 
railroading,  it  brings  the  case  within  the  statute  and  its  constitu- 
tional limiL" 

In  the  Fransdsn  case  it  was  held  that  a  person  employed  as  a 
section  hand,  whose  duty  it  was  with  others  to  keep  a  certain  part 
of  the  railroad  in  repair,  and  to  go  with  them  on  the  track  in  a 
hand-car  for  that  purpose,  was  within  the  statute  making  railroad 
companies  liable  to  their  employees  for  injuries  resulting  from  Di- 
ligence of  co-employees.  That  was  an  action  for  injuries  receired 
by  reason  of  the  negligence  of  the  section  boss  in  failing  to  remove 
a  hand-car  from  the  track,  by  reason  of  which  plaintiff  was  injured 
by  an  approaching  train. 

In  the  case  of  Schrcsder  the  plaintiff  was  engaged  in  removing 
an  abandoned  bridge;  and  it  was  averred  in  the  answer  that  his  em- 
ployment was  not  in  any  way  connected  with  operating  the  road, 
and  that  he  received  his  injuries  by  voluntarily,  and  not  in  par- 
suance  of  any  duty, going  upon  a  car  loaded  with  timbers  from  the 
bridge,  some  of  which  fell  from  the  car  and  injured  him.  A  de- 
murrer to  the  answer  was  sustained.  It  was  held  that  the  demurrer 
should  have  been  overruled.  This  court  said  \  ^The  services  of 
the  persons  claiming  compensation  under  the  provision  (Code, 
§  1307),  must  be  connected  with  the  use  and  operation  of  the  rail- 
roads. Corporations  owning  and  operating  railways  may  engage  in 
other  business,  which  may  be  within  the  scope  of  the  objeets  of 
their  organization,  yet  not  at  all,  or  very  remotely,  connected  with 
the  use  of  their  roads.  In  such  cases  employees  by  whom  such  af- 
fairs are  conducted  acquire  no  rights  under  this  statate.  Their 
occupation  does  not  expose  them  to  the  hazards  incident  to  the 
use  of  railways." 

In  PoHer  C.  R.  L  <&  P.  R.  Co.,  the  plaintiff  was  an  employee  in 
a  machine  shop,  and  was  injured  by  a  driving  wheel  of  a  locomo- 
tive engine  falling  uj)on  him  while  the  plaintiff  and  other  em- 
ployees were  moving  it  by  hand.  It  was  held  that  the  employment 
was  in  no  way  connected  with  the  operation  of  the  road;  tbt 
plaintiff's  duty  as  an  employee  did  not  expose  him  to  the  haaards 
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incident  to  the  operation  of  railways,  and  that  he  could  not 
reooTer. 

It  will  be  observed  that  there  is  language  in  some  of  the  cases 
which  seema  to  imply  that  the  statute  embraces  only  those  who  are 
engaged  in  the  actual  operation  of  a  railroad  in  running  the  trains. 
Bat  that  the  right  of  action  is  not  thus  limited  is  apparent  Track- 
men, switch  tenders  and  others  whose  duty  requires  them  to  be 
upon  the  track,  are  more  or  less  exposed  to  the  hazards  of  the 
basiness  of  railroading,  and  such  employees  when  injured  by  the 
use  or  operation  of  the  road,  and  by  the  negligence  of  co-employees, 
are  as  plainly  within  the  provisions  of  the  statutes  as  those  whose 
doty  requires  them  to  assist  in  the  running  of  trains.  We  think 
the  proper  test  in  determining  the  question  is,  does  the  duty  of  the 
employee  require  him  to  perform  service  which  exposes  him  to 
hazard  peculiar  to  the  business  of  using  and  operating  a  railroad  F 
If  it  does,  and  if  while  in  the  line  of  his  duty  he  by  the  negligence 
of  a  co-employee  receives  an  injury,  from  a  passing  train  or  from 
other  appliances  used  in  the  use  and  operation  of  the  road,  he  may 
recover.  - 

It  remains  to  be  determined  whether  the  plaintiff,  by  the  aver- 
ments of  his  petition,  comes  within  these  rules.  Ho  avers  that  he 
was  acting  under  the  immediate  direction  and  instruction  of  the 
defendant,  by  its  agent  Wood ;  that  he  was  directed  to  walk  along 
on  the  track  of  the  road  to  a  house  by  the  roadside  ;  thut  as  he 
was  walking  along  on  said  track,  in  obedience  to  his  instructions, 
he  was  from  sunstroke  or  some  other  cause  prostrated  upon  the 
track  in  an  insensible  condition  ;  and  that  while  in  that  condition 
he  was  injured  by  the  engineer  of  a  passing  train  negligently  run- 
ning the  train  upon  him.  These  allegations  must  be  accepted  as 
true,  however  incredible  they  may  appear.  It  is  not  for  the  defend- 
ant to  say  that  the  plaintiff's  duty  did  not  require  him  to  walk 
npon  the  tracks  because  it  is  averred  that  the  defendant  by  its 
agent  directed  him  to  walk  there.  If  this  was  an  absurd  or  foolish 
order,  or  if  it  was  attended  with  seemingly  unnecessary  danger,  it 
was  not  in  itaelf  negligence  in  the  plaintiff  to  obey  the  direction 
given  to  him.    Fransden  v.  C,  R.  L  <6  P.  R.  Co.^  supra. 

If  a  track- walker,  whose  duty  it  is  to  patrol  a  track  in  the  niofht, 

should  be  prostrated  by  apoplexy  or  the  like,  and  the  engineer  of  a 

passing  train  should  negligently  run  upon  and  injure  him,  there 

can  be  no  doubt  he  would  have  a  right  of  action.    The  case  at  bar 
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presents  the  same  state  of  facts,  with  the  exception  that  probably 
a  track-walker  could  not  properly  perform  his  duty  without  walk- 
ing between  the  rails.  The  plaintiff  might  have  performed  bis 
duty  as  a  deteotiye  without  walking  upon  the  track,  but  the  a?er- 
ment  is  that  the  defendant  required  him  to  do  so.  and  we  mast 
accept  that  ayerment  as  the  truth,  for  the  purposes  of  this  appeal 
We  think  the  demurrer  should  have  been  overruled. 


Haines  y.  Lkwis. 

(54  Iowa.  801.) 

CorUraei  —  iUegal — eamprotnMe  of  crime. 

An  agreement  hy  one  nnder  sentence  for  crime,  to  deliver  notes  and  monej  to 
the  prosecuting  witness  on  condition  of  his  signing  a  petition  for  pardon, 
and  the  granting  of  sach  petition,  or  a  salifleqaent  diacharge  on  a  new  tml, 
is  void .     {See  note,  p.  d08.) 

ACTION  on  a  note  and  for  money  had  and  received.    The  head- 
note  and  opinion  show  the  facts.    The  plaintiff  had  judgment 
below. 

John  F.  Lacey^  for  appellant. 

Haines  &  Lyman^  for  themselves,  appellees. 

Adams,  C.  J.  I.  The  plaintiffs'  action  is  based  upon  aa  al- 
leged agreement  upon  the  part  of  the  defendant  to  deliver  to  them 
the  two  notes  made  payable  to  them  and  placed  in  defendant's 
hands.  With  whom  such  agreement  was  made  does,  not  appear 
from  the  petition.  If  it  was  made  solely  between  Danf orth  and  the 
defendant,  then  the  defendant  was  solely  Danforth's  agent  or 
bailee,  and  the  delivery  by  Danf  orth  to  his  own  agent  or  bailee  wa» 
not  such  delivery  as  would  put  the  notes  in  force. 

But  if  the  petition  had  averred  an  agreement  between  the  de- 
fendant and  plaintiffs,  they  would  still  not  be  entitled  to  recover, 
unless  the  agreement  was  of  such  a  character  that  we  could  praperly 
enforce  it. 

The  defendant  insists  that  we  cannot,  for  the  reason  thatit  would 
be  against  public  policy  to  do  so. 
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It  is  the  right  of  the  State  to  have  the  nnbiased  testimony  of  all 
its  witnesses  in  eyery  criminal  prosecution.  If  the  tendency  of  snch 
agreement  would  be  to  defeat  such  right,  it  cannot  be  upheld. 

All  the  notes,  including  those  made  payable  to  the  plaintiff, 
were  executed  for  the  benefit  of  Ellen  Patterson,  the  prosecuting 
witness  in  the  criminal  case.  From  the  time  they  were  executed 
and  deposited  she  had  a  direct  pecuniary  interest  not  only  in  secur- 
ing Danforth's  pardon,  but  in  case  that  was  refused,  and  the  case 
was  reversed  and  remanded  for  another  trial,  in  securing  his  ac- 
quittal. From  most  criminal  acts  there  arises  a  civil  liability,  and 
the  person  injured  is  often  the  prosecuting  witness.  If  the  prose- 
cuting witness  and  defendant  can  stipulate  for  the  deposit  of  prom- 
issoiy  notes  or  other  property  by  the  defendant,  to  be  delivered  to 
the  prosecuting  witness  in  settlement  of  the  civil  liability  m  case 
the  defendant  escapes  conviction,  and  not  otherwise,  and  the  courts 
will  enforce  such  stipulations,  it  appears  to  us  that  such  would 
become  a  favorite  arrangement  upon  the  part  of  the  injured  person 
to  enforce  the  discharge  of  the  civil  liability,  and  upon  the  part  of 
tke  defendant  to  defeat  the  administration  of  criminal  justice. 

In  this  case,  it  is  true  that  there  had  already  been  a  conviction, 
and  it  was  hoped  that  a  pardon  would  be  secured,  but  the  possibility 
of  a  failure  to  secure  the  pardon,  and  of  a  reversal  by  the  Supreme 
Court,  and  another  trial  below,  we  think,  must  have  been  com- 
templated  by  Danforth,  and  constituted  a  part  of  his  motive  in  ex- 
ecating  and  depositing  the  notes.  The  well-known  high  character 
of  the  plaintiffs  precludes  us  from  supposing  that  they  deliberately 
lent  themselves  to  a  scheme  to  defeat  the  administration  of  crim- 
inal justice  in  order  to  secure  a  private  advantage.  It  seems  prob- 
able to  us  that  in  their  minds  their  private  advantage  was  condit- 
ioned merely  upon  the  contingency  of  Danforth's  escape  from 
imprisonment  But  no  honesty  of  intention  upon  their  part  would 
justify  ns  in  adopting  a  rule  which  would  allow  persons  charged 
with  crime  to  practically  buy  up  the  witnesses  for  the  State. 

In  our  opinion  the  judgment  of  the  Circuit  Court  must  be  re- 
versed. Judgment  reversed. 


Hon  BT  «n  Bmomml  — 'SeTeral  ooDteinpor»neoas  gsms  may  be  stated  in  oonnection 
^ritb  this.  In  Metkmcyn  ▼.  Aoorts,  00  Wis.  987,  by  duress  of  imprisoDment  on  a  crimtxial 
chsi)Be«  with  throats  of  fatore  prosecatloii  If  a  certain  sum  of  money  be  not  paid  him, 
and  promise  to  <ifawwfaM  the  prosecution  on  such  payment  being  made,  A.  induces  B.  to 
pttKure  for  him  negotiable  promissory  notes  for  said  sum  from  X.,  a  friend  of  B.,  and 
i  canaes  the  prosecation  to  be  dismissed  and  B.  discharged.   4.  thereupon  gives  X.  his 
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'(B.'s)  own  notes,  secured  by  mortgage,  for  the  same  amount,  and  Z.  pays  his  notes  to  A. 
when  due.  B.  is  not  guilty  of  said  offense.  The  complaint  against  him  fails  to  diarge 
him  with  any  offense,  the  warrant  on  which  he  was  arrested  Is  void  on  its  face,  and  both 
complaint  and  warrant  are  colorable  only.  Held,  (1)  that  even  if  a  fdony  had  been 
chanpsd  and  committed,  the  act  of  X.,  in  giving  such  notes,  would  not  have  rendered  him 
particeps  ertminlff  in  the  attempt  to  compound  the  felony  ;  (i)  that  even  if  the  original 
transactions  were  Illegal  as  to  all  the  parties,  yet  after  it  has  been  fully  performed,  and  A. 
has  received  the  avails  of  It,  he  might  be  compelled  by  B.  to  account,  on  the  ground  of  its 
illegal  character;  (Q)  that  it  Is  immaterial  that  X  paid  his  notes  after  the  duress  had  ceased, 
such  payment  not  having  been  induced  by  any  act  of  B.  after  the  duress  had  ceased ;  (4) 
that  If  6.,  after  his  release  from  duress,  might  by  suit  have  restrained  payment  of  the 
money  by  X  to  A. ,  and  rescinded  the  whole  contract,  yet  his  failure  to  do  so  is  no  defense 
to  his  action  against  A.  for  the  amount.  Kiewert  v.  Rindskopf^  46  Wis.  481 ;  Amutrtrng 
T.  T(Aer,  11  Wheat.  858;  McBlair  v.  Oibbes,  17  How.  286;  Brooha  v.  Martin^  %  Wall.  7D; 
Planters*  Bank  v.  Union  Batik,  16  id.  483;  Baehr  v.  Waff,  6B  m.  470;  DouvtOe  v.  MerriA, 
25  Wis.  688. 

In  WhUemore  v.  Farley,  English  Court  of  Appeal,  ICay,  1881,  A.  having  been  arrested 
at  the  instance  of  B.  on  the  charge  of  having  committed  the  offense  of  laroeny  by  a  bailee, 
was  brought  up  before  a  magistrate  and  remanded.  A.'s  wife  then  induced  B.  to  with- 
draw from  the  prosecution  on  A.'s  wife  agreeing  to  chaige  her  separate  real  estate  with 
the  amount  taken.  The  title  deeds  of  the  property  were  deposited  at  a  bctnlc  in  the  joint 
names  of  the  solicitors  of  the  parties.  A.  being  again  broogfat  before  the  magistrate,  the 
latter,  having  been  informed  of  the  terms,  allowed  the  prosecution  to  be  withdrawn.  As 
wife  afterward  refused  to  perform  her  agreement.  B.  brought  an  action  to  enforce  the 
charge,  and  A.'8  wife  coimter-clalmed  for  a  declaration  that  she  was  entitled  to  have  the 
deeds  delivered  up  to  her.  Held  (affirming  the  decision  of  Far,  J.,  48  L.  T.  Bep.  [N.  S] 
193),  that  the  agreement  to  charge  the  separate  property  was  illegal  and  could  not  be  en- 
forced, and  that  the  defendant  was  entitled  to  the  declaration  for  delivery  of  the  deeds. 
Larceny  by  a  bailee  is  a  felony,  but  if  it  had  been  a  misdemeanor,  the  agre^neat  to 
chaige  in  consideration  of  the  withdrawal  of  the  prosecution  would  have  been  void. 
WmiavM  V.  Bayley,  14  L.  T.  (N.  S.)  808;  Ketr  v.  Leeman,  8  L.  T.  280,  and  7 id.  847;  Daab 
v.  Holdino,  1  M.  &  W.  ISO.  See,  also,  McMahon  v.  Smith,  47  Oonn.  281 ;  s.  a,  «6  Am.  Bep. 
67.  and  note,  70. 

In  Barron  v.  Tucker,  58  Vt.,  it  was  held  as  follows:  The  consideration  of  a  oontraol 
must  uot  only  be  valuable  but  lawful;  hence  there  can  be  no  recovery  by  one  for  his  time 
and  services,  the  purpose  and  tendency  of  whose  employment  was  to  obstruct  the  admin- 
istration  of  Justice,  by  influencing  State  witnesMs,  and  by  inducing  the  Stated  attorney 
to  hold  back  in  the  discharge  of  bis  official  duty  in  prosecuting  the  defendant  charged  with 
adultery.  Chancellor  Kent  lays  down  the  rule  that  the  consideration  of  a  contract  mmt. 
In  order  to  entitle  the  party  to  recover,  *  *  not  only  be  valuable,  but  it  must  be  a  lawful  con- 
sideration, and  not  repugnant  to  law  or  soimd  policy  or  good  morals.  Eiz  turpi  eontradu 
actio  non  oritur ;  and  no  person  even  so  far  back  as  the  feudal  ages,  was  permitted  by  law  to 
stipulate  for  iniquity."    8  Kent.  Com.  *466.    In  Smith  on  Cent  111,  the  author  nays: 

**  There  is  another  remaricable  instance  of  contracts  falling  under  this  class,  namely,  of 
illegality  created  by  the  rules  of  common  law.  It  consists  of  contracts  void  because  of 
having  a  tendency  to  obstruct  the  administration  of  justice.*'  And  he  cites  CoRfiu  v. 
manlern,  8  WUs.  841;  Unwin  v.  Lnper,  1  M.  &  Or.  747 ;  Kier  v.  Leeman,  6  Ad.  ft  £.  816. 
There  are  numerous  cases  in  the  English  and  American  report^  including  those  of  Ver* 
roont,  which  Illustrate  the  general  rule  that  contracts  are  illegal  when  founded  on  a  con- 
sideration contra  bonos  mor<>M.  or  against  the  principles  of  sound  policy ;  as  where  the 
consideration  was  the  suppression  of  evidence  in  a  criminal  prosecution,  Badgo"^. 
Wmiamn,  1  D.  Chip.  187;  stifling  a  criminal  prosecution,  BaOey  v.  Buck,  11  Vt.a68 ;  com- 
pounding of  feloni«»s  or  suppressing  a  criminal  prosecution.  Hinesbuf^  v.  Sumner,  9  Vt 
2^) ;  Botren  v.  BuxiH,  28  Id.  806:  sale  of  office,  Ferris  v.  ^idams,  88  id.  186;  hired  electioneer- 
ing, NichoUv.  MudaetU  88  id.  546;  ^'Inbhying  in  the  Legidoture,'*  Powers  v.  Sfcianer.M 
i<1. 274.    The  law  gives  no  countenance  to  an  illegal  contract.    See  Appeal  af  Bredfm  pM^ 

Tn  Ha^mes  v.  Rudd,  88  N.  T.  251,  it  was  hdd,  that  where  one  without  force  or  threats  hM 
friven  his  note  to  compouivd  a  felony,  and  has  been  compelled  to  pay  it  to  a  bona  ^dt  traos* 
feree,  he  cannot  recover  the  amount  so  paid  from  the  person  to  whom  he  gave  it. 
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fai  ft  deed  gimntin^  a  life  estate  to  one,  with  remainder  in  fee  to  hie  children, 
a  eondltioii  against  alienation  hy  the  grantee  or  sale  for  his  debli  Is  Told. 

SUIT  to  enjoin  a  sheriff's  sale  of  real  estate  on  execution.     The 
deed  referred  to  in  the  opinion  was  as  follows: 

**  Know  all  men  by  these  presents,  That  I,  Abraham  McOleary, 
ef  the  oonniy  of  Lonisa,  of  the  State  of  Iowa,  do  give  my  son  John 
McCleary  all  my  interest  in  the  following  lands.  *  *  *  To 
haye  the  above  described  lands  his  life-time^  and  to  go  to  his 
chQdren  at  his  deaths  bnt  if  he  dies  without  children,  then  the 
above  described  land  to  go  to  his  brother  Oeorge  McOleary,  and  at 
bis  death  ib  to  go  to  his  brother's  children  —  that  is,  George  Mo- 
deary's  children,  bnt  if  George  dies  without  children,  it  is  to  go  to 
his  sister's  children.  It  is  expressly  understood  that  he  shall  not 
part  with  it  nor  sell  it,  nor  shall  any  person  sell  it  for  him  or  for 
debts  whatsoever."  The  plaintiff  appeals.  The  defendant  had 
judgment  below. 

Hoffman,  Piekler  <6  Brown,  for  appellant. 

TaOoek  d  Wilson,  for  appellee. 

Dat,  J.  I.  From  an  examination  of  the  deed  of  Abram  Mc- 
Cleary it  is  evident  that  it  conveys  a  fee  simple  estate.  The 
conveyance  is  of  a  life  estate  to  George  McOIeary,  remainder  to  his 
childnni,  bnt  if  he  should  die  without  children,  to  his  brother 
Geoigeand  his  children ;  and  if  George  should  die  without  children, 
remainder  to  his  sister's  children.  The  conveyance  is  of  a  life  estate 
and  a  vested  remainder  in  fee.  4  Kent  Oom.  203.  No  reversionary 
interest  is  retained  in  the  grantor.  He  has  disposed  of  his  entire 
estate  in  fee.  The  disposition  of  the  estate  is  to  the  beneficiary 
direct,  without  the  intervention  of  trustees.  The  question  in  this 
case  is,  can  the  grantor  of  the  fee  impose  restraints  upon  alienation  f 

Tattleton,  in  section  360,  states  the  doctrine  upon  this  subject  as 
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follows  :  '*  If  a  feoffment  be  made  upon  this  condition,  that  the 
feoffee  shall  not  alien  the  land  to  any,  this  condition  is  void,  becaon 
when  a  man  is  infeoffed  of  lands  or  tenements  he  hath  power  to 
alien  them  to  any  person  by  the  law.  For  if  snch  a  oonditioo 
should  be  good,  then  the  condition  should  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be  against  reason,  and  there- 
fore such  a  condition  is  void."  Commenting  upon  this.  Lord  Coke 
says  :  ^'  And  the  like  law  is  of  a  devise  in  fee  upon  condition  that 
the  devisee  shall  not  alien,  the  condition  is  void,  and  so  it  is  of  a 
grant,  release,  confirmation,  or  any  other  conveyance,  whereby  a  fee 
simple  doth  pass.  For  it  is  absurd  and  repugnant  to  reaaon  that 
he  that  hath  no  possibility  to  have  the  land  revert  to  him  should 
restrain  his  feoffee  in  fee  simple  of  all  his  power  to  alien.  And  bo 
it  is  if  a  man  be  possessed  of  a  lease  for  years,  or  of  a  horse,  or  any 
other  chattel,  real  or  personal,  and  give  or  sell  his  whole  interest 
and  property  therein,  upon  condition  that  the  donee  or  vendee  shall 
not  alien  the  same,  the  same  is  void,  because  his  whole  interest  and 
property  is  out  of  him,  so  as  he  hath  no  possibility  of  a  reverter, 
and  it  is  against  trade  and  traffic,  and  bargaining,  and  oontraoting 
between  man  and  man  :  and  it  is  within  the  reason  of  our  author 
that  it  should  oust  him  of  all  power  given  to  him.''  Coke  on 
Litt.  223  a. 

The  case  of  Mandlebaum  v.  McDonell,  29  Mich.  78 ;  s.  c,  18  Am. 
Bep.  61,  contains  a  very  elaborate  and  exhaustive  consideration  of 
this  question.  In  that  case  a  devise  for  life  was  made  to  the  widow 
of  the  testator,  remainder  in  fee  to  his  sons  and  grandson,  with  a 
restriction  upon  alienation  during  the  life  of  the  widow,  if  she 
remained  unmarried,  and  until  the  grandson,  who  was  then  fonr 
years  old,  should  attain  the  age  of  twenty-five.  The  restriction 
upon  the  right  of  alienation  was  held  void.  In  announcing  the 
opinion  of  the  court.  Chbistiakgt,  J.,  employs  this  language: 
**  If  there  is  any  English  decision  since  the  statute  quia  emptorHf 
where  the  point  was  involved,  in  which  it  was  held  competent  for  a 
feoffor,  grantor  or  devisor,  ot  a  vested  estate  in  fee  simple,  whether 
in  remainder  or  possession,  by  any  condition  or  restriction  in  the 
instrument  creating  it,  to  suspend  all  power  of  the  feoffee,  granteoi 
or  devisee,  otherwise  competent,  to  sell  for  a  single  day,  I  have  not 
been  able  to  find  it :  and  the  able  counsel  for  the  defendants,  whose 
research  nothing  of  this  kind  is  likely  to  escape,  seem  to  have  been 
equally  unsuccessful."    And  further  :    "We  are  entirely  satisfied 
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there  has  never  been  a  time  since  the  statute  quia  empiores  when  a 
restriction  in  a  couveyance  of  a  vested  estate  in  fee  simple,  in 
poasession  or  remainder,  against  selling  for  a  particular  period  of 
time,  was  valid  by  the  common  law,  and  we  think  it  would  be  un- 
wise and  injurious  to  admit  into  the  law  the  principle  contended 
for  by  the  defendants'  counsel,  that  such  restrictions  should  be  held 
Talid,  if  imposed  only  for  a  reasonable  time. 

**  It  is  safe  to  say  that  every  estate,  depending  upon  such  a  question, 
would  by  the  very  fact  of  such  a  question  existing,  lose  a  large  share 
of  its  market  value.  Who  can  say  whether  the  time  is  reasonable, 
until  the  question  has  been  settled  in  the  court  of  last  resort  ?  And 
upon  what  standard  of  certainty  can  the  court  decide  it  ?  Or,  de- 
pending as  it  must  upon  all  the  peculiar  facts  and  circumstances 
of  each  particular  case,  is  the  question  to  be  submitted  to  a  jury  ? 
The  only  safe  rule  of  decision  is  to  hold,  as  I  understand  the  com- 
mon law  for  ages  to  have  been,  that  a  condition  or  restriction,  which 
would  sospend  all  power  of  alienation  for  a  single  day,  is  inconsistent 
with  the  estate  granted,  unreasonable  and  void. " 

For  another  case  containing  a  most  exhaustive  consideration  of 
this  question,  see  DePeyster  v.  Michael,  6  N.  Y.  467.  In  this  case, 
after  a  very  full  review  of  the  authorities,  upon  page  497,  it  is  said: 
**  Upon  the  highest  legal  authority  therefore  it  may  be  afBrmed 
that  in  a  fee  simple  grant  of  land,  a  condition  that  the  grantee 
shall  not  alien,  or  that  he  shall  pay  a  sum  of  money  to  the  grantor 
upon  alienation,  is  void,  upon  the  ground  that  it  is  repugnant  to 
the  estate  granted." 

In  Bradley  v.  Peixoto^  3  Yes.  Jr.,  324,  it  is  said  :  ''  I  have  looked 
into  the  cases  that  have  been  mentioned,  and  find  it  laid  down  as  a 
rule  long  ago  established,  that  where  there  is  a  gift  with  a  condition 
inconsistent  with  and  repugnant  to  such  gift,  the  condition  is 
wholly  void.  A  condition  that  a  tenant  in  fee  shall  not  alien  is 
repugnant.''  See,  also,  Brandon  v.  Bobineany  18  Yes.  Jr.  429  ;  i/c- 
CulUmgh  V.  OHlmore,  11  Penn.  St  370. 

In  Walker  v.  Vincent,  19  Penn.  St.  369,  a  testator  devised  to  his 
daughter  and  to  her  legal  heirs  forever  certain  real  estate,  with  the 
express  condition  that  she  should  not  alien  or  dispose  of  the  same 
or  join  with  her  husband  in  any  deed  for  the  conveyance  thereof 
during  her  natnral  life."  The  court  held  the  condition  void,  and 
that  a  fee  simple  estate  was  devised,  and  say:  ''It  makes  no  dif- 
feienoe  that  the  testator  has  expressly  withheld  one  of  the  rights 
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essential  to  a  fee  Bimple,  for  the  law  does  not  allow  an  estate  to  be 
granted  to  a  man  and  his  heirs  witn  a  restraint  on  alienation,  and 
frustrates  the  most  clear  intention  to  impose  such  a  restraint  jast 
as  it  allows  alienation  of  an  estate  entail,  though  a  contrary  intent 
is  manifest  And  it  would  be  exceedingly  improper  in  any  ooart, 
in  construing  a  devise  to  a  man  and  his  heirs,  to  endeavor  to  give 
efFect  to  the  restraint  upon  alienation  by  changing  the  character  of 
the  estate  to  a  life  estate,  with  a  remainder  annexed  to  it,  or  with 
an  executory  devise  over/'  In  floB  v.  Tufts^  18  Pick.  465,  a  tes- 
tator devised  certain  real  estate  *'  to  his  wife  for  her  life,  and  the 
remainder  of  the  estate,  whether  realtor  personal,  in  possession  or 
reversion,  to  his  five  children,  to  be  equally  devided  among  them  or 
their  heirs  respectively,  always  intending  and  meaning  that  none 
of  his  children  shall  dispose  of  their  part  of  the  real  estate  in  re- 
version before  it  is  legally  assigned  to  them."  It  was  held  that  the 
children  took  a  vested  remainder  in  tb  j  real  estate  given  to  the 
wife  for  her  life,  and  th|i.t  the  clause  restraining  them  from  alien- 
ing the  same  before  the  expiration  of  the  life  estate  was  void.  The 
case  of  Blaekstone  Bank  v.  DaviSy  21  Pick.  42,  is  exactly  in  point 
In  that  case  one  Davis  devised  to  his  son  the  use  of  a  farm  of  one 
hundred  and  twenty  acres,  with  a  provision  that  the  land  shonld 
not  be  subject  or  liable  to  conveyance  or  attachment  The  plaint- 
iffs recovered  a  judgment  against  the  devisee,  and  levied  an  execu- 
tion upon  the  premises  as  upon  land  held  by  the  defendant  in  fee. 
The  court  say :  *^  By  the  devise  of  the  profits,  use  or  occupation  of 
the  land,  the  land  itself  is  devised.  Whether  the  defendant  took 
an  estate  in  fee  or  for  life  only  is  a  question  not  material  in  the 
present  case.  The  sole  question  is  whether  the  estate  in  his  hands 
was  liable  to  attachment,  and  to  be  taken  in  execution  as  his  prop- 
erty. The  plaintiffs  claim  title  under  the  levy  of  an  execution 
against  the  defendant,  and  their  title  is  valid  if  the  estate  was  liable 
to  be  so  taken.  That  it  was  so  liable,  notwithstanding  the  proviso 
or  condition  in  the  will,  the  court  cannot  entertain  a  doubt" 

The  appellant  cites  and  relies  solely  upon  Nichols  v.  Eakm^  91 
17.  S.  716.  In  that  case  the  testator  devised  her  real  estate  to 
trustees  upon  trusts  to  pay  the  rents,  profits  and  interest  to  her 
four  children,  with  a  proviso  that  if  any  of  her  sons  should  alienate 
or  dispose  of  the  income,  or  if  by  means  of  bankruptcy  or  insolv- 
ency, or  any  other  means,  said  income  could  not  be  personally  en- 
joyed by  them  respectively,  but  should  become  vested  in  or  payable 
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to  aome  other  person^  then  the  trast  expressed  in  said  will,  con- 
ceming  so  mneh  thereof  as  would  so  vest,  shoald  immediately  cease 
and  determine.  The  case  difFers  from  the  present  one  in  two 
essential  and  controlling  particulars : 

1.  The  estate  was  devised  to  tmstees  and  nerer  vested  in  the 
beneficiaries. 

2.  The  enjoyment  of  the  benefits  of  the  devise  was  made  to  de- 
pend upon  a  condition. 

We  have  no  hesitancy  in  holding,  in  view  of  the  authorities 

above  quoted,  and  others  that  might  be  referred  to,  that  the  con* 

ditionsin  this  deed  against  alienage  and  liability  for  debts  are  void. 

[Minor  point  omitted.] 

Affirmed. 


Omr  OF  Ghabitok  y.  Barbeb. 
(54iowa,aea.) 

XwHMpai  eoTpcTaU&n  —  ordinanee — dUarderly  houMS. 

Under  powm  to  '*  eappresa  and  restrain ''  disorderly  hoaaes  and  to  enact  ordi- 
naiieee  to  *  improve  the  morals  and  order  **  of  the  oommunitj*  a  city  cannot 
enact  an  ordinance  declaring  the  keeping  of  a  disorderly  house  a  misde- 
meanor»  punishable  by  fine  and  imprisonment.* 

CONVICTION  of  keeping  a  disorderly  hoase,  reversed  by  Dietriot 
Conrt    The  opinion  states  the  case. 

DM  Stewart f  city  solicitor^  for  appellant 
Mitdett  d  Peniek,  for  appellee. 

BncKy  J.  I.  An  ordinance  of  the  city  of  Chariton  provides  that 
if  any  one  shall,  within  the  city,  **  keep  any  bawdy  house  or  house 
of  ill-fame,  or  house  of  assignation,  or  shall  lease  or  let  any  house 
for  snch  purpose,  or  permit  any  house  under  his  control  to  be  so 
used"  *  *  *  he  ''shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction,  shall  be  fined  in  a  sum  not  less  than  one,  nor 
more  than  fifty  dollars,  and  costs  of  prosecution,  and  stand  com. 
mitied."  etc. 


*8ee  Town  of  Blnomfte^  ▼•  TVCmUe,  po&t. 

YoL.  XXXVII  —  27 
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The  information  charges  that  defendant  did,  in  violation  of  this 
ordinance,  in  the  city  of  Chariton,  keep  a  house  of  ill-fame. 

The  demurrer  brought  in  question  the  authority  of  the  city  coun- 
cil to  pass  the  ordinance.  The  District  Court  held  that  such  ao- 
thority  is  not  conferred  by  the  statutes  of  the  State. 

We  will  proceed  to  consider  the  questions  presented  by  counsel 
in  argument  upon  this  appeal. 

11.  Code,  §  456,  confers  upon  cities  power  '^to  suppress  and  re- 
strain disorderly  houses,  houses  of  ill-fame,  billiard  tables,  nine  or 
ten  pin  alleys,  and  to  authorize  the  destruction  of  all  instruments  or 
devices  used  for  the  purpose  of  gaming." 

Code,  §  482,  is  in  these  words  :  ^^  Municipal  corporations  shall 
have  power  to  make  and  publish,  from  time  to  time,  ordinanoeB, 
not  inconsistent  with  the  laws  of  the  State,  for  carrying  into  effect 
or  discharging  the  powers  and  duties  conferred  by  this  chapter,  and 
such  as  shall  seem  necessary  and  proper  to  provide  for  the  safety, 
preserve  the  health,  promote  the  prosperity,  improve  the  morals, 
order,  comfort  and  convenience  of  such  corporation  and  the  in- 
habitants thereof,  and  to  enforce  obedience  to  such  ordinances  bj 
fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  not 
exceeding  thirty  days." 

The  authority  of  the  city  to  pass  the  ordinance  in  question, 
plaintiff  claims,  is  found  in  these  provisions,  and  no  others  are 
relied  upon  to  support  it 

The  authority  conferred  by  section  456  is  **  to  suppress  and  re- 
strain "  houses  of  ill-fame.  It  is  insisted  that  the  punishment  of 
the  offense  of  keeping  such  houses  will  tend  to  suppress  and  restnun 
them,  and  the  power  to  punish  the  offense  is  therefore  incidentally 
conferred.  But  this  court  has  held  that  the  authority  conferred 
upon  a  city  to  suppress  gambling  did  not  authorize  the  punishment 
of  keeping  devices  for  gambling.  City  of  ML  Pleasant  v.  BrmUj 
11  Iowa,  399. 

It  was  held  that  the  authority  was  to  suppress,  not  punish) 
gambling,  and  it  must  be  exercised  in  such  a  way  that  the  suppres- 
sion will  be  the  direct,  not  incidental,  result  of  the  application  of 
the  provisions  of  the  ordinance.  The  decision  is  not  without  grave 
objections  as  to  the  reasons  upon  which  it  is  based.  But  it  has  been 
accepted  without  question  or  challenge  for  more  than  nineteen 
years.    We  ought  not,  at  this  late  day,  to  disturb  it 

It  may  well  be  remarked  that  the  power  conferred  may  be  exe^ 
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ciaed  by  ordinance  which  shall  provide  for  the  direct  suppression  of 
hoases  of  ill-fame.  In  attaining  that  end  the  ordinance  may  pro- 
ride  for  closing  the  houses,  remoying  the  inmates,  and  other  like 
proceedings.  The  keepers  of  such  houses  may  be  made  liable  for 
the  costs  in  such  proceedings,  and  for  fines  for  refusing  assistance 
to  the  officers,  and  obedience  to  their  lawful  requirements. 

IIL  It  is  insisted  by  plaintiff's  counsel  that  authority  for  the 
ordinance  is  found  in  the  provision  of  Code,  §  482,  above  quoted, 
empowering  cities  to  make  ordinances  **  to  improve  the  morals  and 
order  **  of  their  inhabitants.  There  is  no  express  authority  found 
in  the  section  for  the  cities  to  punish  crimes  in  order  to  improve 
the  morals  of  the  people. 

The  keeping  of  houses  of  iU-fame  is  surely  subversive  of  good 
morals,  and  is  a  crime  punishable  under  the  laws  of  the  State. 
Code,  §  4013.  All  other  crimes  are  subversive  of  good  morals. 
The  construction  of  the  section  under  consideration  contended  for 
by  counsel  would  authorize  the  cities  to  provide,  by  ordinances,  for 
the  punishment  of  all  crimes.    But  this  cannot  be  admitted. 

The  statute  may  be  made  effective  by  holding  that  it  authorizes 
ordinances  which  will  tend  to  improve  the  morals  of  the  inhabitants, 
so  far  as  their  morals  may  be  affected  by  houses  of  ill-fame,  by  for- 
bidding lewd  women  to  reside  therein,  by  forbidding  persons  to  visit 
such  houses  except  on  lawful  business,  and  other  like  prohibitions. 
It  therefore  cannot  be  claimed  that  the  interpretation  of  the 
statute  insisted  upon  by  plaintiff's  counsel  is  necessary  in  order  to 
give  it  operation. 

IV.  Counsel  for  defendant  insist  that  the  legislature  has  not  the 
constitutional  power  to  confer  authority  upon  cities  to  punish  the 
commission  of  acts  which  are  declared  by  the  laws  of  the  State  to 
be  crimes,  and  punishable  as  such.  This  constitutional  question 
does  not  properly  arise  under  the  view  we  take,  that  the  statutes  in 
question  do  not  confer  such  authority  upon  cities.  It  will  not 
therefore  be  considered. 

SiaU  V.  WeHSf  46  Iowa,  662,  has  no  application  to  the  case  before 
us.  We  determined,  in  that  case,  that  an  ordinance  of  a  city  sim  ilar 
to  the  one  under  which  defendant  was  prosecuted  is  not  in  conflict 
with  the  Constitution  of  the  United  States.  The  questions  we  have 
discnssed  in  this  opinion  were  not  in  that  case,  and  the  point 
decided  therein  is  not  now  before  us. 

The  judgment  of  the  District  Coort  is  affirmed. 

Judgment  affirmed. 
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TowK  OF  Bloohfisld  t.  Trimble. 

(M  lows,  800.) 

Municipal  corporation — ordiiianee  —  drunkennea. 

Under  a  power  to  "  prevent  riots,  noise,  disturbance,"  etc,  and  "  preserve 
peace  and  order/'  a  town  may  enact  an  ordinance  for  the  arreet  and  pniiiBh. 
ment  of  persons  found  intoxicated.* 

CONVICTION  of   public    intoxication.      The  head  note  and 
opinion  state  the  case. 

Traverse,  Payne  £  Bichelberger,  for  appellants. 
No  appearance  for  appellee. 

RoTHROOK,  J.  I.  It  is  said  in  argument  that  the  District  Court 
sastained  the  demurrer  upon  the  ground  that  the  statute  does  not 
grant  the  power  to  municipal  corporations  to  punish  intoxication 
by  ordinance. 

It  is  true  the  statute  does  not  specifically  provide  that  a  municipal 
corporation  may  punish  persons  for  intoxication  or  drunkenneffl. 
But  there  are  many  subjects  of  municipal  control  which  are  not 
expressed  and  particularly  named  in  the  sections  of  the  Code  con- 
ferring powers  upon  cities  and  towns.  Section  456,  after  enumerat- 
ing certain  powers  of  the  incorporation,  such  as  the  prevention  of 
riots,  noise,  disturbance,  disorderly  assemblages,  etc.,  provides  tbat 
they  shall  have  power  "  to  preserve  peace  and  order  therein."  By 
section  482  municipal  corporations  are  empowered  to  make  and 
publish  ordinances  not  inconsistent  with  the  laws  of  the  State, 
''and  such  as  shall  seem  necessary  and  proper  to  provide  for  the 
safety,  preserve  the  health,  promote  the  prosperity,  imfirove  the 
morals,  order,  comfort,  and  convenience,  of  such  corporation  and 
the  inhabitants  thereof." 

We  entertain  no  doubt,  that  under  these  provisions,  a  town  or 
city  may,  by  ordinance,  punish  for  drunkenness.  The  town  cc^nncil 
has,  by  ordinance,  determined  that  where  a  person  voluniarily 
deprives  himself  of  his  reason  by  intoxication,  he  has  done  an  act 
which  is  derogatory  to  the  "  peace  and  order*'  of  the  incorporation, 

•See  CUy  of  Ctorieon  v.  Bather,  anU. 
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and  **  the  comfort  and  convenience  of  the  inhabitants."  To  hold 
that  the  council,  when  it  enacted  this  ordinance,  exceeded  its  powers, 
and  was  mistaken  as  to  the  effect  of  drunkenness  in  the  incorpora- 
tion, and  that  it  does  not  affect  the  public  peace  and  order,  and  the 
comfort  and  convenience  of  the  inhabitants,  would,  it  seems  to  us, 
be  contrary  to  the  common  experience  of  mankind. 

n.  The  ordinance  in  question  is  in  substance  the  same  as  §  1548 
of  the  Code,  which  provides  for  the  punishment  of  persons  found 
in  a  state  of  intoxication.  Both  the  State  law  and  the  ordinance 
provide  for  the  punishment  of  the  same  offense*  That  an  ordinance 
of  this  character  is  not  void,  see  Gooley's  Const.  Lim.  198,  where  it 
is  said :  **  Indeed,  the  same  act  may  constitute  an  offense  against 
both  the  State  and  the  municipal  corporation,  and  may  be  punished 
under  both  without  violation  of  any  constitutional  principle." 

The  learned  author  states  that  such  is  the  clear  weight  of  author- 
ity.   See,  also,  1  Bish.  Cr.  Law,  g  145,  835-7,  897. 

In  our  opinion  the  demurrer  to  the  information  should  have  been 

overruled* 

Judgm&nt  reversed. 


KULTOH  V.  ClATTOXT. 

(MIowa,  4«.) 

CarparaHan — mbMriptum  toHoek, 

A  writiiig,  reciting  an  aaaodation  for  the  parpoBo  of  organizing  a  bank,  and 
■tating  among  other  things  "  the  names  and  residences  of  the  shareholdera, 
with  the  number  of  shares  held  hj  each/'  and  subscribed  by  the  incorp<v 
latoTs,  constitutes  a  subscription  to  the  capital  stock,  on  the  part  of  the 
signers,  and  binds  them  to  paj  for  the  number  of  shares  set  opposite  their 
respective  names.    (See  ncte,  p.  215.) 

ACTION  on  a  subscription  to  stock.    The  head  note  and  opinion 
state  the  case.     The  defendant  had  judgment  below. 

Trimble,  Carruthers  £  IVimble,  for  appellant. 

Traverse,  Payns  d  EicheWerger,  for  appellee. 

Ada3I8^  0.  J.    The  action  is  brought  to  recover  one-half  of 
the  amount  of  the  alleged  subscription,  the  other  half  having  al- 
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ready  been  paid.  The  defendant  insists  that  it  is  not  shown  that 
he  contracted  to  pay  any  sum  whatever.  The  defendant  did  not 
become  a  stockholder  by  subscribing  the  articles  of  incorporation. 
If  he  became  such  he  did  so  by  subscribing  what  we  have  denom- 
inated the  statement  The  more  important  portion  of  it  is  the 
third  division.  That  is  a  declaration  purporting  to  be  made  by  the 
associated  persons  showing  each  his  respective  interest  in  the  cor- 
poration. Is  it  a  subscription  to  stock?  If  so,  the  defendant  is 
liable  to  pay  for  the  number  of  shares  set  opposite  his  name,  with- 
out a  promise  to  do  so  in  so  many  words.  This  has  been  held  re- 
peatedly. 

In  Spear  y.  Crawford^  14  Wend.  20,  28  Am.  Dec.  613,  the  writing 
subscribed  was  in  these  words: 

''  We  the  subscribers  do  hereby  severally  agree  to  take  the  shares 
by  us  subscribed  in  the  Harlem  Canal  Company."  A  certain  num- 
ber of  shares  was  set  opposite  the  name  of  each  subscriber.  The 
question  presented  was  whether  the  mere  agreement  to  take  shares 
rendered  the  defendant  liable  to  pay  for  them.  The  court  held 
that  it  did. 

In  Hartford  A  New  Haven  B.  B,  Co,  v.  Kennedy,  12  Conn.  500, 
the  word  '^  subeoriber''  was  used  in  what  was  claimed  to  be  the 
subscription  to  stock.  It  was  held  that  the  subscriber  was  liable  to 
pay  for  the  stock,  without  a  promise  to  do  so  in  so  many  words. 
The  court  said:  ''It  is  true  a  promise  to  pay  in  precise  terms  does 
not  appear  to  have  been  made.  The  defendant  has  not  af&xed  his 
signature  to  an  instrument  which  contains  the  words:  ''I  promise 
to  pay,"  but  he  has  done  an  equivalent  act.  He  has  contracted 
with  the  plaintiff  to  become  a  member  of  the  corporation,  and  to 
be  interested  in  its  stock." 

In  Rensselaer  £  W.  Plank  Road  Co.  v.  Barton,  16  N.  T.  460,  the 
court  said:  ''Whatever  may  be  the  form  or  language  of  a  subscrip- 
tion to  the  stock  of  an  incorporated  company,  any  person  who  in 
any  manner  becomes  a  subscriber  for,  or  engages  to  take  any  por 
tion  of,  the  stock  of  such  company,  thereby  assumes  to  pay  accord- 
ing to  the  conditions  of  the  charter.''  See,  also,  SmaU  v.  Herhi' 
mer  Manufacturing  and  Hydraulic  Co.,  2  Comst.  335  ;  Dayton  v. 
Borst,  31  N.  T.  437;  Hartford  <6  New  Haven  R.  R.  Co.  v.  OroswtUf 
5  HiU,  384 ;  Waukon  £  Mississippi  R.  R.  Co.  v.  Dwyer,  49  lowsi 
121. 

•        

Probably  the  defendant  would  not  deny  that  where  there  is  a 
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Talid  sabscripiion  to  stock,  or  written  agreement  to  take  stock, 
there  arises  upon  such  subscription  or  agreement  an  obligation  to 
pay  for  it  Bat  the  defendant  insists  that  the  writing  in  this  ease, 
whatever  it  may  be  called,  falls  short  of  being  a  subscription  to 
stock,  or  agreement  to  take  stock. 

It  declares  that  '^  the  number  of  shares  held  by  each  are  as  fol- 
lows:^ Then  follow  names  and  amounts.  The  averment  of  the 
petition  in  substance  is  that  the  defendant  by  this  contract  sub- 
soribed  for  ten  shares.  By  this  we  understand  that  the  writing 
was  signed  by  the  defendant.  The  association  purports  to  be  in- 
corporated under  the  general  incorporation  law.  What  purpose 
such  a  written  declaration  by  the  associated  persons  could  have,  if 
they  were  not  thereby  to  become  subscribers,  each  for  the  amount 
set  opposite  his  name,  we  are  unable  to  conceive.  It  is  suggested 
that  the  written  declaration  was  perhaps  designed  as  a  written  ad- 
miasion  of  a  previous  subscription ;  but  we  see  no  reason  for  a  for- 
mal written  admission  of  what  must  have  been  already  in  writing, 
if  there  was  a  subscription  to  be  admitted.  It  appears  to  us  far 
more  probable  that  the  declaration  was  designed  as  a  subscription. 
Now  it  matters  not  how  informal  the  writing  may  be,  if  the  intent 
of  the  parties  can  be  collected  from  it.  What  the  intent  was  in 
this  case  we  have  no  reasonable  doubt.  The  parties  intended  to 
adopt  articles  of  incorporation,  and  become  subscribers  to  the  stock 
thereunder.  If  they  did  they  became  obligated  to  pay  in  accord- 
AQoe  with  the  eighth  article  to  which  they  made  themselves  parties. 

Suppose  a  creditor  of  the  association  had  brought  an  action  upon 
his  claim  against  the  defendant,  alleging  that  he  is  a  partner.  We 
think  that  the  defendant  might,  and  would,  have  set  up  the  incor- 
poration and  sought  shelter  beneath  it  There  is  no  doubt  that  he 
in  good  faith  attempted  to  become  a  member,  and  limit  his  liability 
bj  the  exemption  provided.  If  he  could  have  escaped  liability  as 
a  partner  by  setting  up  the  incorporation  and  his  membership,  he 
cannot  escape  the  limited  liability  incident  to  such  membership. 

We  think  that  the  demurrer  was  improperly  sustained. 

Reversed. 


Bon  BT  TMB  BspoBTSR.  —In  HawUy  t.  UpUm,  lOa  U.  8. 814,  defendant,  in  1871,  waa  re- 
quHledliif  B.  the  ageni  of  an  inaaranoe  company,  to  sabacrlbe  for  tta  stock.  In  oonae- 
VmeaoC  Ilia  liidaoenienta  offered,  he  subacribed  the  paper  and  delivered  it  to  the  agent. 
**be  Qteat  Weatem  Inanranoe  OcMnpany.  [$S0O.J  Capital  stock  $600,000.  with  Uberty  t« 
IncreMe  to  $5,000,000.    Stock  non  asnoonable .    Organised  July  90, 1S67,  under  act  of  legia- 
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latujre  approred  Xarah  4i  1867.  Know  all  men  l^  these  praeenta,  that  for  and  in  ooofidaw 
ation  of  ten  aharae  of  the  capital  atook  of  the  Ghreat  Weatem  Inauxanoe  Oompanj  of  Chw 
cago,IlL«  received  by  me«  I  am  held  and  llnnly  bound,  and  agree  to  paj  the  QraatWetftti 
Insoranoe  Company  of  Chicago  the  sum  of  two  hundred  dollars  In  Installmenta.  at  CoUowe: 
twenty»flye  per  cent  thereof  upon  receipt  of  stock  certificate,  twenty^flve  per  centintfarM 
months  from  date  hereof,  twenty-fire  per  cent  alx  months  trom  date  hereof,  twen^-Ave 
per  cent  nine  months  from  date,  with  interest  10  per  cent  after  due."  At  the  time  hepaid 
the  agent  $9B.  No  certificate  of  stock  waaerer  given  to  him  and  he  demanded  none,  ud 
paid  no  sasnnamentB.  The  company  became  bankrupt.  In  an  action  by  the  aarfgnse  is 
bankruptcy  against  defendant  as  a  stockholder,  hdA  that  he  was  such  and  liable  for  tin 
amount  of  stock  set  forth  in  the  paper  signed  by  him.  Upton  t.  TrWODoek,  91  U.  d. «; 
Weimter  y.  CTpton,  id.  0S.  Judgment  of  U.  8.  Ore.  Ct.  Iowa,  aflirmed.  OpiaioB  bf 
C.J. 


Stahlbt  V.  City  op  Datbkport. 

(MIowa,40S.) 
MunMpal  eorparation  —  Heam  motor  in  eUy  ttreet. 

A  dty  has  no  inherent  right  to  authoriae  or  permit  the  use  of  ateam-molon 
upon  railways  in  ita  atreeta,  where  the  fee  of  the  streets  is  in  the  dty  u 
trust  for  pablie  uses,  and  is  responsible  for  personal  isjoiy  caused  thronglk 
the  fright  of  a  horse  thereby.    (See  note,  p.  2^4.) 

ACTION  of  damages  for  personal  injury  cansed  by  the  fright  of 
the  plaintiffs  horse  by  a  steam  motor  upon  a  street  of  the 
defendant.     The  defendant  had  judgment  below* 

A.  J.  Hirschly  for  appellant. 
£r.  M.  Martin,  for  appellee. 

Sebybbs,  J.  [Omitting  a  question  of  practioe.]  In  1870  the 
defendant  granted  to  Davenport  Central  Railroad  Company  **  the 
ezclnsive  right  to  lay  and  operate  upon  ♦  *  ♦  Brady  ♦  ♦  • 
street  in  said  city  a  single  horse  railway  with  the  necessary  side 
tracks ."    The  right  of  the  city  to  make  this  grant  is  not  questioned. 

In  1878  the  city  granted  '^  L  M.  Davies  permission  to  run  one  of 
Baldwin's  Noiseless  Steam  Motors  on  Brady  street  hill  on  probation 
for  thirty  days. "  The  moter  was  run  and  operated  on  the  track  d 
the  street  railway  company. 

It  has  been  held  that  cities  have  the  authority  to  grant  nilwaj 
companies  who  use  steam  in  operating  their  roads  the  right  to 
occupy  with  their  tracks  a  street  or  streets  of  the  city.     Mtibum  t 
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Oedar  Rapids^  12  Iowa,  246.  and  numerous  other  cases.  These  de- 
cisions were  based  on  a  statute  providing  that  ''any  railway  cor- 
poration may  raise  or  lower  any  turnpike,  plankroad  or  other  high- 
way for  the  purpose  of  having  its  railway  pass  over  or  under  the 
same,  and  in  such  cases  said  corporation  shall  put  such  highway  as 
soon  as  may  be  in  as  good  repair  and  condition  as  before  such  alter- 
ation." Code,  §  12G2.  In  the  Milburn  case  the  words  ''  pass  over  " 
were  construed  to  mean  *'  upon  "  or  ''  lengthwise,"  and  this  con- 
^tmction  has  been  several  times  followed  in  subsequent  cases.  As 
thus  construed  the  legislative  assent  had  been  given  \x)  the  laying 
down  of  railway  tracks  in  streets  and  the  operation  of  the  same  by 
the  use  of  steam,  subject  however,  to  proper  equitable  control  and 
police  regulations.  Chicago  £  S,  W.  R.  R.  Co,  v.  Mayor,  etc.,  3G 
Iowa,  299.  But  it  never  has  been  held  that  cities  had  the  authority 
to  grant  such  privileges  in  the  absence  of  a  legislative  grant  to  that 
effect  Whatever  may  have  been  said  by  judges  who  have  written 
opinions  in  the  cases  in  which  this  question  has  been  determined  or 
discussed,  it  is  quite  apparent,  we  think,  that  all  the  cases  subse- 
quent thereto  are  based  on  the  MiUmm  case,  which,  as  we  under- 
stand, is  based  on  the  statute.  It  is  worthy  of  note  that  notwith- 
standing the  several  decisions  following  the  MiUmrn  case,  it  has 
not  been  deemed  satisfactory  to  the  profession  or  general  public. 
This  is  apparent  from  the  numerous  cases  in  which  the  doctrine  ot 
that  case  has  been  vigorously  assailed  by  counsel. 

Finally,  in  1874,  the  Qeneral  Assembly  enacted  a  substitute  for 
Code,  g  1262,  which  provides  that  railway  corporations  may  ''cross 
over  or  under"  any  highway  with  its  railway.  Chapter  47,  Laws 
of  Fifteenth  General  Assemblv.  To  cross  over  or  under  does  not 
mean  upon  or  lengthwise.  Under  the  circumstances  the  legislative 
intent  has  been  clearly  expressed,  and  it  is  to  the  effect  that  rail- 
ways operated  by  steam  cannot  be  constructed  upon  streets  and 
highways  except  as  provided  in  a  section  of  the  Code  hereinafter 
referred  to.  Or  if  this  be  not  true,  the  legislative  assent  contained 
in  section  1262  of  the  Code  has  been  withdrawn  bv  the  enactment 
of  the  statute  of  1874.  We  are  not  called  on  to  vindicate  or  con- 
demn the  wisdom  of  this  statute  ;  to  construe  or  ascertain  it^ 
meaning  id  our  only  province.  The  various  decisions  above  referred 
to  are  not  now  correct  expositions  of  the  law,  because  they  have 
been  superseded  by  that  branch  of  the  government  whose  province 
it  is  to  enact,  but  not  to  construe  the  law. 
Vol.  XXXVII  — 28 
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III.  The  remaining  question  is  whether  the  city  had  the  au« 
thority,  in  the  absence  of  a  grant  from  the  General  Assembly  to 
authorize  or  permit  the  use  of  the  steam  motor  on  Brady  street  ia 
said  city.  If  such  power  did  not  exist,  the  permission  given  conld 
well  be  styled  negligence,  for  which  the  city  should  be  held  respoii- 
sible.  Unless  the  city  can  shield  itself  by  reason  of  its  authoritj 
in  the  premises,  the  permission  to  use  the  motor  on  the  street  con- 
stituted negligence.  That  it  was  an  experiment  is  not  material 
If  the  power  existed,  it  matters  not  whether  the  authorized  use  was 
for  a  long  or  short  period  of  time. 

The  defendant  was  organized  under  a  special  charter,  and  it  is 
stipulated  by  counsel  that  neither  the  charter  nor  ordinances  of  the 
city  expressly  prohibit  the  street  railway  company  ^^  from  using 
other  than  animal  power  in  operating  itsroad^"  nor  does  the  charter 
or  ordinances  contain  a  grant  to  that  effect ;  thei'efore  we  think  it 
must  be  true  the  street  railway  company  had  no  right  to  use  or  au- 
thorize the  use  of  steam  on  its  track  ;  hence  the  application  to  tbe 
city  council,  and  the  necessity  that  it  should  grant  the  requisite 
permission. 

The  charter  empowers  the  defendant  to  **  open,  alter,  abolish, 
widen,  extend,  establish,  grade,  pave,  or  otherwise  improve  and  keep 
in  repair  streets,  arenues  and  alleys."  That  the  requisite  power 
is  not  contained  in  the  charter  we  regard  as  beyond  serious  contro- 
versy. We  feel  the  more  certain  of  this  because  the  learned  connsei 
for  the  city  does  not  claim  such  authority  is  contained  therein.  It 
may  be  that  cities  organized  under  the  general  incorporation  law 
have  such  authority ;  if  so,  it  is  because  there  is  a  statute  to  that 
effect.  Code,  §  464.  Such  statute  however  is  not  applicable  to 
the  defendant. 

The  fee  of  the  streets  is  in  the  city,  and  yet  it  is  held  in  trust  for 
the  use  and  benefit  of  the  public.  The  city  does  not  have  the  an- 
thority  to  sell  and  convey  the  title  held  by  it  or  authorize  the  streets 
to  be  used  for  pnvate  purposes.  Nor  can  it  without  legislative  aa- 
thority  grant  the  use  of  a  street  for  a  public  purpose,  which  renders 
it  dangerous  for  the  public  to  travel  over  it  in  any  other  msBner. 
The  power  partakes  of  that  of  eminent  domain,  which,  under  oar 
government^  can  only  be  granted  by  the  law-making  power  of  the 
State. 

Streets  and  highways  are  under  the  exclusive  control  of  the  Gen- 
eral Assembly.    It  matters  not  if  the  fee  of  the  streets  is  in  the 


DECEMBER  TERM,  1880.  219 

Btenlej  ▼.  Qtj  of  Davenport. 

city,  it  has  no  anthority  to  control  or  grant  rights  and  priyileges 
thereto  or  thereon,  unless  it  has  beeti  so  authorized.  The  power 
and  anthority  of  the  city  is  contained  in  its  charter  and  hounded 
therehy.  It  has  no  other  or  different  control  of  the  streets  than  is 
prescribed  in  the  charter  or  the  general  statutes  of  the  State.  A 
distinction  has  been  djawn  between  a  railway  operated  by  horse 
and  steam  power,  and  whether  the  defendant  may  authorize  the 
former  and  not  the  latter  is  not  in  this  case,  and  we  only  allude 
thereto  lest  we  may  be  misunderstood. 

The  strong  current  of  the  authorities,  as  we  understand,  is  in 
aooord  with  the  views  herein  expressed.  2  Dillon  Mun.  Gorp.  567, 
568;  Davis  y.  Mayor,  eic,  14  N.  Y.  506;  MilhauY.  Sharpy  27 
id.  611 ;  Oommonwealih  y.  R  d  N.  E.  R.  R.  Co.,  27  Penn.  St  344  ; 
Proizman  y.  /.  0.  R.  R.  Co.,  9  Ind.  468 ;  State  v.  Inhabitants  of 
Trsnim,  36  N.  J.  L.  83  ;  Memphis  City  R.  R.  Co.  y.  Memphis,  4 
Cold.  406. 

IT.  It  IS  suggested,  but  not  pressed  in  argument,  that  the  act 
of  the  dty  council  being  without  authority,  the  city  is  not  respon- 
sible for  any  consequences  resulting  therefrom.  The  city  had  jur- 
isdiction of  the  subject  matter,  that  is,  of  the  streets,  and  could 
only  act  in  relation  thereto  through  its  council.  The  latter  had 
control  of  thh  streets  of  the  city,  but  were  mistaken  as  to  the  estent 
of  their  authority.  The  particular  thing  the  council  authorized  to 
be  done  was  illegal,  and  we  think  the  city  is  responsible  for  the 
consequences  resulting  therefrom. 

The  modem  doctrine  we  understand  to  be  this ,  ''  Wheneyer  an 
action  for  an  injury  to  the  property  or  person  of  another  will  lie 
igainst  an  indiyidual,  corporations  will  in  like  circumstances  be 
equally  liable  for  injuries  committed  by  their  officers  and  agents, 
acting  within  the  apparent  scope  of  their  authority.''  It  was 
therefore  held  in  Lee  y.  Village  of  Sandy  Hill,  40  N.  Y.  442,  that 
the  defendant  was  liable  for  a  trespass  committed  under  the  di- 
rection of  the  yillage  trustees.  The  trespass  consisted  in  remoring 
a  fence  which  they  erroneously  supposed  encroached  upon  the 
streRt  In  City  of  Pekin  y.  NeweU,  26  IlL  320,  the  city  was  au- 
tboriaed ''to  build  and  construct  an  embankment  and  plankroad 
across  the  Illinois  riyer  bottom  opposite  said  city."  Instead  of  so 
doing,  a  pile  bridge  was  constructed  in  such  a  negligent  manner 
that  the  horse  of  the  defendant  m  error  fell  through  the  bridge  and 
vas  killed.    The  city  sought  to  defend  on  the  ground  that  the 
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oridge  was  built  without  aathorityy  bat  it  was,  rightly  we  thiDk, 

held  otherwise.    Other  aathorities  might  be  cited  to  the  same 

effect 

Judgm&ni  revrnttd. 

OH   BBHSAHUTG. 

Sbeybbs,  J,  A  rehearing  was  granted  on  the  application  of  tbe 
defendant^  and  it  is  deemed  best  to  restate  the  material  question 
determined  in  the  foregoing  opinion,  and  state  more  fully  the 
reasons  inducing  us  to  adhere  thereto. 

The  pivotal  question  is^  although  the  fee-title  to  the  streets  is  in 
the  city,  yet  it  is  held  in  trust  for  the  public,  subject  to  the  control 
of  the  general  assembly.  Assuming  for  the  present  this  proposition 
to  be  correct,  it  necessarily  follows  the  soTcreign  power  may,  or  may 
noty  grant  to  cities  the  power  to  grade  or  otherwise  control  the  ssme. 
Therefore,  the  claimed  power,  whatever  it  may  be,  should  aiBmu- 
tively  appear  to  have  been  expressly  granted  in  the  charter,  genenl 
statutes,  or  can  be  necessarily  implied  therefrom.  So  Car  from  this 
being  so,  we  think  the  contrary  has  been  clearly  indicated.  Section 
464  of  the  Code  provides  that  cities  may  authorize  or  forbid  the 
construction  of  railways  in  streets,  but  such  authority  cannot  be 
granted  by  the  city  except  on  condition  the  abutting  property  owner 
shall  be  compensated.  When  this  statute  was  enacted  (Code,  §  l^)f 
or  the  Kight  of  Way  Act  was  in  force,  which  authorized  rafltrond 
companies  to  construct  their  roads  lengthwise  along  streets.  Section 
464  of  the  Code  affected  all  the  cities  in  the  State  except  six  or 
eight  organized  under  special  charters. 

Afterward  there  was  enacted  chapter  47,  of  the  acts  of  the 
fifteenth  general  assembly,  repealing  §  1262  of  the  Oode,  and  es- 
actmg  a  substitute  therefor.  See  McOlam's  Oode,  §  1262.  This 
last  statute  authorizes  railways  to  cross  over  or  under  any  higfawsf. 
There  are  no  other  statutes  beanng  on  the  subject  under  considenp 
tion,  therefore  it  can  be  safely  affirmed  there  is  none  giring  the 
consent  of  the  sovereign  power  to  the  construction  of  a  nilroa<) 
lengthwise  along  any  highway. 

It  is  insisted  the  MiXburn  case  was  not  based  on  Code,  §  1262,  and 
that  the  foregoing  opinion  overrules  that  case.  To  this  it  may  be 
said,  in  the  first  place,  that  such  statute  was  in  existence  when  that 
and  all  other  cases  were  decided  in  which  the  question  under  con- 
sideration was  before  the  court,  and  therefore  no  such  question  u 
the  one  now  before  us  could  have  arisen  in  those  cases.   Bnt  it  seems 
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to  ns  there  can  be  no  doubt  as  to  what  was  decided  in  the  Milburn 
case,  or  thegronnd  upon  which  it  was  placed.  It  is  there  said:  ''Now 
the  law-making  power  of  this  State  has  thought  proper,  as  we  con- 
strae  the  statute,  to  give  to  railway  companies  the  right  to  construct 
tlieir  railways  upon  streets  of  cities,  and  they  have  invested  the  local 
governments  of  those  cities  both  with  the  fee  of  the  soil  of  the  streets, 
and  the  exclusive  control  over  the  same,  and  if,  in  the  exercise  of 
their  proprietary  rights  and  police  regulations  over  streets,  they 
should  determine  that  iron  rails  and  their  use  are  a  legitimate 
street  improvement,  upon  what  ground  can  the  court  determine  other- 
wise, or  control  their  authority  in  this  respect.  We  apprehend  none, 
for  the  reason  that  both  the  company  and  the  city  have  derived  Hie 
rigJUs  and  privileges  in  the  premises  from  the  sovereign  power  of 
(he  Siaie^  which  cannot  be  supposed  to  authorize  that  which  would 
amount  to  a  nuisance.^'  In  order  to  emphasize  what  we  understand 
to  be  the  ground  upon  which  the  decision  is  based,  wc  have  itali- 
cized a  portion  of  the  quotation.  The  decision  rests  on  the  grant 
of  the  sovereign  power  of  the  city.  This  last,  in  the  subsequent 
case  of  City  of  Clinton  v.  Cedar  Rapids  <§  M,  R»  R.  Co.y  24  Iowa, 
455,  was  held  to  be  unnecessary,  and  that  the  company  could  rest 
eecnrely  on  the  le^slative  grant.  This  being  essential,  that  of  tlie 
city  is  immaterial.  The  only  statute  relied  on  by  the  court  in  either 
of  those  cases  was  the  Right  of  Way  Act.  It  is  true  there  was  some 
difference  of  opinion  as  to  the  governing  statute,  but  this  is  imma- 
terial iu  the  present  case. 

It  is  said  that  '' cities,  by  virtue  of  the  original  dedication  of 
the  streets  to  the  corporation,  obtained  authority  to  devote  them 
to  mil  way  purposes/'  and  that  this  doctrine  was  announced  iu 
^of,k  V.  Cify  of  Burlingtony  36  Iowa,  367.  The  same  point  was 
n:adt»  by  council  in  Hughes  v.  Mi  £  M.  R.  Co.^  12  Iowa,  2(1', 
but  the  case  was  deterniined  on  the  ground  stated  in  the  Milburn 
case.  The  only  point  decided  in  the  Cook  case  was  that  the  city 
iinght  voluntarily  do  what  tho  railroad  company  could  accomplish 
by  calling  into  exercise  the  power  of  eminent  domain. 

It  is  not  claimed  iho  dedicator  in  the  act  of  dedication  provided 
that  said  roads  might  occupy  the  streets,  but  as  the  act  of  dedica- 
tion is  silent  as  to  the  uses  that  may  be  made  of  the  streets,  the 
aathority  "given  to  cities  by  the  statute  regulating  their  dedica- 
tioD  to  tho  public*' cannot  be  abridged.  This  implies  there  is  an 
uffirmutivo  statute  other  than  the  charter  giving  cities  control  of 


^^J IOWA, 

Stanlej  ▼.  Citj  of  Davenport. 

tho  streets.  We  fail  to  find  any  such.  There  hare  been  aeveni 
euaoted  from  time  to  time  regulating  the  dedication  of  streets  and 
public  grounds.  They  are  all  in  substance  the  same,  and  provide 
that ''  the  acknowledgment  and  recording  of  such  plant  is  equiva- 
lent to  a  deed  in  fee  simple  of  such  portion  of  the  lands  as  is  therein 
set  apart  for  public  "  use.    Oode  of  1851,  §  637. 

The  title  is  vested  in  the  city  for  the  use  of  the  public.  The 
city  holds  the  title  in  trust  for  the  public.  The  latter  is,  and  can 
only  be,  represented  or  bound  by  the  sovereign  or  law-making 
power.  The  city  is  much  less  than  this,  being  the  creature  of  such 
power,  and  possessing  only  the  powers  expressly  granted  or  neces- 
sarily implied.     1  Dill,  on  Mun.  Corp.,  §  55. 

It  is  admitted  on  all  hands  that  the  highways  of  the  State  are  sub- 
ject to  the  law-making  power,  and  their  use  is  controlled  and  gor- 
emed  thereby.    Mills  on  Eminent  Domain,  §  203. 

It  is  conceded  that  the  city,  having  first  obtained  the  legislatite 
assent,  has  authority  to  grant  railway  companies  the  right  to  use, 
and  occupy  with  their  track,  a  street  of  such  city,  and  there  is 
nothing  in  any  of  the  opinions  cited  in  K^icheman  v.  C.  C»  d  D.  R 
Co.y  46  Iowa,  366,  which  can  be  properly  construed  as  going  beyond 
this. 

This  whole  doctrine  is  summed  up  in  2  DilL  on  Mun.  Corp., 
§§  575,  576  and  577,  after  an  examination  of  the  reported  cases  bj 
the  learned  author,  and  it  is  there  said  :  *'  Where  the  fee  of  the 
street  is  in  the  municipality  in  trust  for  the  public,  or  in  tbe 
public,  the  control  of  the  legislature  is  supreme,  and  it  may 
authorize  or  delegate  to  municipal  bodies  the  power  to  authorixe 
either  class  of  railways  to  occupy  streets  without  providing  for  com- 
pensation either  to  the  municipality  or  the  adjoining  owners.'' 

Our  examination  of  the  authorities  leads  us  to  the  oonclusion 
that  the  stated  proposition  is  undoubtedly  correct 

Counsel  cite  Moses  v.  Pittsburgh  <§  Fort  Wayne  R.  R.,  21 DL 
516;  /.  B.  £  W.  R.  R.  Co.  v.  Hartley,  67  id. 439;  8.  c,  16  Am-Repi 
624 ;  Lexington  £  Ohio  R.  R.  Co.  v.  Applegate,  8  Dana,  289 ;  Aiek- 
ison  <§  Nebraska  R.  R.  Co.  v.  Oarside,  10  Kan.  552 ;  and  other 
cases.  Lengthy  quutations  are  made  from  some  of  the  opinions 
for  the  purpose  of  establishipg  the  proposition  that  cities  have  the 
power  to  authorize  railroads  to  occupy  a  street  independent  of  a 
Right  of  Way  Act  or  other  legislative  authority.  In  all  of  the  cited 
cases  the  requisite  authority  had  been  granted  either  in  the  chM^ 
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ten  of  the  city,  company,  or  general  statutes,  and  the  contest  was 
whether  this  ooald  he  done  without  compensating  the  abutting 
owner,  and  no  more  or  less  was  decided  therein  than  in  the  Milium 
case. 

No  adjudicated  case  to  which  our  attention  has  been  called,  and 
we  believe  it  may  safely  be  aflSrmed  none  exists,  in  which  it  has  been 
held  a  city  may  authorize  a  railroad  operated  by  the  use  of  steam 
to  occupy  the  streets  of  a  city,  unless  authority  to  this  effect  has 
been  granted  by  the  sovereign  power. 

It  is  said:  **  All  courts  everywhere  have  for  the  last  fifteen  years 
without  dissenting  opinion,  conceded  the  authority  of  cities  to  grant 
the  use  of  streets  for  horse  railways.^'  Because  of  this,  it  is  further 
said  when  it  is  admitted  cities  have  authority  to  decide  that  one 
kind  of  advanced  mode  of  travel  may  be  allowed,  their  jurisdiction 
ifl  conceded,  and  cannot  be  controlled  by  the  courts.  We  shall  not 
•top  to  discuss  either  proposition.  It  will  be  conceded,  if  no  chaoge 
is  made  in  the  grade  of  the  street,  the  weight  of  authority  seems  to 
be  the  city  may  authorize  a  horse  railway  to  occupy  the  same.  This 
doctrine  is  based  on  the  ground  ''there  is  no  annoyance  from  fire, 
smoke,  steam-whistles,  or  rapid  progress,  and  it  does  not  signify 
that  the  street  railroad  has  an  exclueive  right  to  use  its  own  track 
when  oocanon  requires.^  Mills  on  Eminent  Domain,  §  205.  It 
was  so  held  in  Hinchman  v.  Patterson  Horse  R.  R.  Co.,  17  N.  J. 
£q.  75 ;  and  in  that  State  the  fee  of  the  streets  is  in  the  abutting 
owner.  It  had  been  previously  held  in  Starr  v.  Camden  £  Atlantic 
R.  R,  Co^  24  N.  J.  L.  592,  that  a  highway  could  not  be  occupied 
by  a  railroad  operated  by  steam,  with  legislative  consent,  without 
compensating  the  abutting  owner.  Both  these  cases  are  referred  to 
with  approval  in  Jersey  City  ft  Bergen  R.  R.  Co.  v.  Jersey  City  d 
Hobol^n  Horse  R.  R.,  20  N.  J.  Eq.  61,  upon  the  ground  it  is  pre* 
nmed  stated  in  Inhabitants  of  Springfield  y.  Connecticut  River  J2. 
Ry  4  Cnsh.  63,  that  where  a  road  is  operated  by  steam,  and  used  by 
the  general  public  also,  the  two  uses  are  ''  almost  if  not  wholly  in- 
consistent with  each  other,  so  that  taking  the  highway  for  a  railroad 
will  nearly  supersede  the  former  use  to  which  it  had  been  legally 
appropriated.'*  This  doctrine  has  not  to  our  knowledge  been  any- 
where impugned.  It  does  not  therefore  follow  the  conceded  propo- 
sition that  a  city  may  lawfully  allow  the  streets  to  be  occupied  by 
t  hone  railroad,  that  it  may  do  so  where  the  road  is  operated  b} 
nearo  power. 
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.  The  qaestion  before  the  court  was  whether  the  defendant  had 
authority  to  permit  the  steam  motor  to  be  used  on  the  street  named 
in  the  petition*  This  question  was  determined  in  the  n^atiye. 
This  being  so^  the  further  question  arose  whether  the  defendant 
was  liable^  conceding  the  allegations  of  the  petition  to  be  tnie. 
This  was  determined  in  the  affirmative.  And  beyond  these  two 
questions  we  had  no  occasion  to  go,  and  nothing  short  of  this  wodd 
have  met  the  exigencies  of  the  case. 

The  former  opinion  is  adhered  to. 

Adams,  0.  J.,  dissenting. 

Norc  mr  the  BsFoirniB. — Aiiaiis,  J.,  dlflsentiDg  in  this  cue  said:  *'  DeeiskMM  in  nfM^ 
to  the  occupancy  of  streets  by  ordinary  railroads,  not  designed  for  street  purposes,  are  te 
my  judgment  not  strictly  applicable  to  this  case.  A  street  railroad,  whether  operated  bf 
Unimal,  steam,  or  other  power,  is  not  an  obstruction  to  the  same  extent.  It  is  oonsbtcat 
with  all  the  legitimate  uses  to  which  a  street  is  put,  and  has  come  to  be  deemed  a  pubfie 
necessity.  In  my  opinion  a  city  council  may  regulate  the  use  of  streets,  without  aay 
special  graut  of  power  in  this  respect,  and  may  in  its  discretion,  with  a  view  to  promoting 
the  public  interest,  allow  cars  to  be  drawn  thweon  for  street  purposes,  either  by  aoimsk 
steam,  atmospheric  pressure,  or  other  power,  and  that  too  though  the  cars  or  motofs  majr 
be  such  as  to  cause  fHght  to  some  extent  to  timid  horses.  It  must,  I  think,  be  allowed  ii 
9ich  case  to  judge  of  the  objeotionableness,  if  any,  of  proposed  cars  or  motors,  sai 
whether  the  inconvenience.  If  any,  resulting  to  any  persons,  as  causing  frii^t  to  hones, 
wotdd  be  such  as  to  overcome  the  considerations  of  public  necessity  or  advantage.  Stem 
fire  engines  are  well  calculated  to  frighten  timid  horses,  yet  no  ono  supposes  that  a  dtf 
council  may  not  permit  them  to  be  drawn  upon  a  street.  Many  other  things  may  be  done 
in  streets,  which  are  calculated  to  frifrhten  timid  horses,  but  they  are  not  neoessaffly  to  be 
forbidden  for  that  reason.  Private  convenience  must  oftentimes  jrield  to  what  is  deemed 
to  be  a  paramount  public  convenience.  When  the  city  council  of  the  defendant  grsntad 
permission  to  use  a  motor  upon  one  of  its  street  railways,  we  must  presume  that  it  did  io 
because  it  considered  that  the  public  convenience  demanded  it.** 

As  to  compensation  to  adjoining  owners  for  the  occupation  of  streets  l^  borse-raiiiniyi 
see  Attomey-Oeneral  v.  MetropoUtan  B,  Co,,  12S  Mass.  615;  s.  c,  88  Am.  Bep.  04,  sad 
note,  969. 

The  following  are  the  chief  cases  respecting  occupation  of  streets  and  highways  bgr 
steam-railways : 

In  Bamaden  v.  Manchetter  etc  Ry.  O).,  1  Exch.  783,  it  was  held  that  a  steam  railway 
company  had  no  right  to  occupy  a  public  highway  wiUiout  first  making  compensation  ta 
adjoining  owners. 

In  wmtams  v.  N,  T,  Cent.  R.  Co,^  16  N.  Y.  97,  it  was  held  that  a  steam  raOway  con- 
pany  cannot,  even  under  legislative  authority  and  municipal  consent,  lay  down  their 
tracks  in  a  city  street,  without  the  permission  of  the  adjoining  owners  or  an  appraisal  of 
their  damages,  although  the  owners  had  dedicated  the  land  for  the  purposes  of  a  street. 
The  court  distinguish  cases  where  the  fee  of  the  soil  Is  not  in  the  adjacent  owners.  They 
also  observe :  "  Are  the  two  uses  the  same  f  If  the  only  difference  consisted  in  the  intnv 
duction  of  a  new  motive  power,  it  would  not  be  material.  But  is  there  no  distinctins 
Detween  the  common  right  of  every  man  to  use  upon  the  road  a  conveyance  of  his  ovd  at 
will,  and  a  right  of  the  corporation  to  use  its  conveyances  to  the  exclusion  of  aU  otheis ; 
between  the  right  of  a  man  to  travel  in  his  own  carriage  without  pay,  and  the  right  to 
travel  in  the  car  of  a  railroad  company  on  paying  their  price  ^  It  may  be  said  that  the  tne 
oc  the  road  as  a  common  highway  Is  not  subverted ;  that  a  man  may  still  drive  his  ovn 
ctona^e  upon  it.  Without  pausing  to  notice  the  fallacy  of  this  argument,  and  toe 
impracticability  of  the  enjoyment  of  such  a  rif^t  where  railroad  trains  are  |)a<«inff  :iih1 
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etery  half  hour,  let  us  look  at  the  gab ject  in  another  point  of  view.  The  right  of 
the  pohiks  in  a  highway  la  an  eaaementy  and  one  that  la  vested  in  the  whole  puhUc.  Is  not 
the  right  of  a  xailioad  company,  if  it  has  a  right  to  construct  its  track  upon  the  road,  al^o 
•a  sanrnmiiit  f  This  cannot  be  denied,  nor  that  the  latter  easement  is  enjoyed,  not  by  the 
poblleat  laige,  bat  by  a  corporation ;  because  it  will  not  be  pretended  that  eveiy  man 
wookl  have  a  right  to  go  and  lay  down  his  timbers,  and  his  iron  rails,  and  make  a  railroad 
upon  a  highway.  Here  then  are  two  easements;  one  vested  in  the  public,  the  other  in  the 
railroad  company.  These  easements  are  property,  and  that  of  the  railroad  company  is 
Tsluable.  How  was  it  acquired  f  It  has  cost  the  company  nothing.  The  theoiy  must  be 
that  it  is  carved  out  and  is  a  part  of  the  public  easement,  and  is  therefore  the  gift  of  the 
pnblle.  This  would  do,  if  It  was  given  solely  at  the  expense  of  the  public.  But  It  is  mani- 
feat  that  it  is  at  the  joint  expense  of  the  public  and  the  owner  of  the  fee.  Ought  not  the 
litter  than  to  have  been  consulted  ?  But  it  is  unnecessary  to  refine  upon  this  case.  Any 
cae  can  see  that  to  convert  a  common  highway,  running  over  a  man's  land,  into  a  railroad, 
!■  to  laqtoae  an  additional  burden  upon  the  land,  and  greatly  to  impair  its  value.** 

The  doctrine  of  the  WOUeuM  case  was  also  laid  down  in  InHay  v.  Union  Branch  B.  Co., 
MOonn.  MO,  approving  that  case,  and  PretOtuteHan  Soc.  v.  R.  Co^  3  Hill,  587,  reUed  on  In 
the  WWamg  case.  The  conrt  say :  *'  No  one  can  fail  to  see  that  the  terms  railway  and 
highway  ars  not  convertible,  or  that  the  two  uses,  practically  considered,  although 
analogous,  are  not  identical.  Land  as  ordinarily  appropriated  by  a  railroad  company  Is 
hMonvenieBt  and  even  impoaslble,  to  those  who  would  use  it  as  a  common  highway.  Such 
a  corporation  does  not  hold  itself  bound  to  make  or  to  keep  its  embankments  and  bridges 
Id  a  condition  which  will  facilitate  the  transitus  of  such  vehicles  as  ply  over  an  ordinary 
road.**  *'It  is  Illogical  to  aigne,  that  because  a  railway  may  be  so  constructed  as  not  to 
intecflore  with  the  ordinary  uses  of  a  highway,  and  so  as  to  be  consistent  with  the  highway 
rii^  already  existing,  therefore  such  a  new  use  should  be  included  within  the  old  use. 
it  might  aa  weO  be  uiged  that  if  a  common  or  a  canal,  laid  out  over  the  routes  of  a  public 
road,  could  be  so  arranged  as  to  leave  an  ample  roadway  for  vehicles  and  passengers  un 
Coot,  the  land  should  be  held  to  be  originally  condemned  for  a  canal  or  common,  as  prop« 
erijr  inridental  to  the  highway  use.  There  is  an  important  practical  reason  why  courts 
dwold  be  slow  to  recognise  a  legal  Identity  between  the  two  uses  referred  to.  They  are 
bj  BO  means  the  same  thing  to  the  proprietor  whose  land  is  taken ;  on  the  contrary  they 
■meat  widely  dttferent  standards  of  compensation.  One  can  readily  conceive  of  cases 
vbere  the  value  of  real  estate  would  be  directly  enhanced  by  the  opening  of  a  hii^way 
through  It,  while  Its  oonflscation  for  a  railway,  at  the  same  or  a  subsequent  time,  would 
he  a  gross  iajary  to  the  estate,  and  a  total  subversion  of  the  mode  of  enjoyment  expected 
by  the  owner  when  he  yielded  his  private  rights  to  the  public  exigency.**  The  court  dis- 
tiqgaish  La.  Jt  OhiOf  etc,  R.  Cb.  v.  AvpUoate,  8 Dana,  889,  "on  the  ground  that  the  owner 
■Up  of  the  fee  of  a  highway  is  vested  in  the  public  or  its  representative,  instead  of  the 
original  proprietor.    The  present  decision  Is  founded  upon  opposite  premises.  '* 

In  InhttbUantM  of  SprinafiOd  v.  Conn.  Biver  R.  Co.,  4  Cush.  63,  it  was  held  that  "  by  a 
grant  of  power  to  lay  out  a  railroad  between  certain  termini  where  the  precise  course  and 
direction  are  not  preeerfbed,  but  are  left  to  the  corporation  to  be  located  between  the  ter- 
9tni,  BO  authority  is  given  prima  facte  to  lay  such  railroad  on  or  along  an  existing  public 
Ugfaway  longitudinally,  or  In  other  words,  to  take  the  road  bed  of  such  highway  as  the 
track  of  their  railroad.*'  The  Court,  Sbaw,  C.  J.,  said:  "The  two  uses  are  ahnost,  if  not 
vhoOj,  inconatstent  with  each  other  ;  so  that  taking  the  highway  for  a  road^ied  will 
warly  supersede  the  former  use  to  which  it  had  been  legally  appropriated .  ** 

lo  Lexdngton^  etc,  R.  v.  AppUoaU,  8  Dana,  880,  A.  D.  1839,  a  steam  railroad  in  a  city 
itieet,  the  fee  of  whleh  was  not  in  the  adjacent  owners,  was  held  not  a  nuisance  or  pur* 
praatoie.  The  court  said:  **  But  even  though  some  persons  owning  property  on  the  rail- 
road street  may  be  subjected  to  some  inconvenience  or  even  loss  by  the  construction  and 
mot  thsroad,  yet  If  the  use  of  the  road  be  consistent  with  the  purpose  for  which  the 
itraet  was  established,  and  also  consistent  with  the  just  rights  of  all,  such  persona  haveno 
right  either  to  damages  or  to  an.  injunction,  because  they  purchased  their  proper^,  and 
nsHt  hold  it,  asall  othen  purdiase  and  must  hold  town  lots,  subject  to  any  consequenoea 
thst  may  result,  whether  advantageously  or  dlsadvantageously,  from  any  public  and  au- 
thorized use  of  the  streets,  in  any  mode  promotive  of  and  consistent  with  the  purposes  of 
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aetabUshliig  them  as  common  highways  in  town,  and  oompatiUe  with  the  reasonabto 
enjoyment  of  them  by  all  others  entttled  thereto.  As  the  lefcislatuie  and  the  loeal  au- 
thorities of  Louisyille  authorised  the  construction  of  the  railroad  throagh  the  city,  sod 
§lso  authorized  the  company  to  employ  upon  it  can  and  steam  power,  and  the  more  opr 
ctally  as  such  improvements  in  the  means  of  transportation  must  be  useftil  to  the  tnvel- 
Ung  and  commercial  public,  and  in  many  respects  obviously  advantageous  to  the  local 
public  of  the  city  itself » it  does  seem  to  us  that  prima  fcicU  the  ordinary  and  carefkd  nae 
of  the  road,  as  thus  authorised  and  prescribed,  should  not  be  deemed  a  nuisance,  pnUic 
or  private.  '*  This  deduction  was  fortified  by  a  reference  to  horse-railways  and  the  ud- 
versal  suiferance  of  them.  The  court  also  observe:  '* If  a  train  of  cars  occasiooaQr  ob- 
structed, in  some  slight  degree,  a  perfectly  free  and  convenient  passage  of  a  private  car- 
riage, or  wagon,  or  horse,  and  produced  some  apprehension  and  even  damage,  sntceariw 
hacks,  or  stages,  or  omnibuses,  with  the  same  number  of  passengers,  might  peiiiapsliavB 
caused  the  like  obstniction,  apprehension  and  damage/*  **  The  onward  spirit  of  the  age 
must  to  a  reasonable  extent  have  its  way.  The  law  is  made  for  the  times,  and  will  be 
made  or  modified  by  them.  The  expanded  and  still  expanding  genius  of  the  oommoe  lav 
should  adopt  itself  hero  as  elsewhere  to  the  improving  condition  of  our  country  and  our 
countiymen.  And  therefore  raflroads  and  locomotive  steam  care,  the  offlspcing,  as  they 
will  also  be  the  parents,  of  progressive  improvement,  should  not  in  themselves  be  oonad- 
ercd  as  nuisaneeSy  although  in  ages  that  are  gone  they  might  have  been  so  held,  becsow 
they  would  have  been  comparatively  useless,  and  therefore  were  mischievous.  **  This  case 
was  approved  in  Woife  v.  Raiirocuk  16  B.  Monr.  404, 

In  PhU.  and  Trenton  R.  Co.t  6  Whart.  25,  in  a  case  where  the  fee  of  a  street  was  in  tbe 
adjoining  lot  owners,  it  was  held  that  the  legislature  might  grant  to  a  steam  railroad 
company  the  right  to  lay  its  tracks  in  a  city  street,  without  making  compensation  to  the 
adjacent  ownere  who  had  dedicated  the  land,  llie  court  said  :  * '  Were  it  not  fbr  tbo 
universality  of  the  public  sovereignty,  the  public  lines  of  communication  by  railroads  aad 
canals  might  be  cut  by  the  authority  of  every  petty  borough  through  whkdi  they  pass ; 
a  doctrine  to  which  Pennsylvania  cannot  submit,  and  which  it  would  be  dangerous  to 
urge."  '*  An  adverse  right  of  soil  could  not  impair  the  public  rif^t  of  way  over  it,  or  pre- 
vent the  legislature  from  modifying,  abridging,  or  enlarging  its  use,  whether  the  titb 
were  in  the  coii>oratIon  or  a  stranger. **  **  Neither  the  part  used  for  the  street,  nor  the  part 
occupied  by  himself,  is  taken  away  from  him ;  and  as  it  was  dedicated  to  the  pubUe  aas 
without  restriction,  he  is  not  within  the  benefit  of  the  constitutional  prohibition,  vhkli 
extends  not  to  matters  of  mere  annoyance.  '*  In  the  WiUiamM  case  this  doctrine  of  noie* 
stricted  dedication  is  denied.  And  In  MononQoheHa  Nav.  Co,  v.  Coont,  6  W.  ft  8. 117,  tbe 
case  wss  severely  criticised  as  to  Its  dictum  that  **  taking  meant  taking  away  altogether;** 
but  its  doctrine  is  approved  in  Com.  v.  Erie,  etc.,  B.  CVi.,  27  Penn.  St.  838,  so  far  as 
to  hold  that  the  legislature  may  confer  the  right  of  occupancy.  In  the  latter  case, 
the  Court  say :  "If  such  conversion  of  a  public  street  to  purposes  for  whldi  it  was  sot 
originally  designed  does  operate  sev^ely  upon  a  portion  of  the  people,  the  injuiy  mort 
be  borne  for  the  sake  of  the  far  greater  good  which  results  to  the  public  fkom  the  cheap, 
easy  and  rapid  conveyance  of  persons  and  property  by  railway.  The  commerce  of  a 
nation  must  not  be  stopped  for  the  convenience  of  a  nel^borhood.  But  we  can  ny  Udi 
only  in  cases  where  the  authority  has  been  given  by  the  sovereign  power  of  the  State. 
That  any  private  individual  or  incorporated  company,  not  empowered  to  do  so  ^  as  act 
of  the  legislature,  can  take  possession  of  a  street  and  make  a  railroad  upon  it  widioia 
being  guilty  of  a  criminal  offense,  is  a  proposition  which  I  am  sure  no  lawyer  would 
dream  of  making."  The  court  cite  Davis  v.  Hudnon  Bivcr  R.  Co.,  7  Barb.  OOQ,  bat  tUi 
was  a  case  respecting  streets  in  the  city  of  New  York,  the  fee  of  which  is  in  the  city.  Is 
one  of  the  opinions,  Black,  C.  J.,  said:  *  *  If  a  company  be  authorised  to  make  a  railroad, 
by  a  straight  line,  between  two  designated  points,  this  implies  the  right  to  run  along,  spo* 
or  across  all  the  streets  or  roads  which  Ue  in  the  course  of  such  Une.**  This  implied 
power  to  occupy  a  street  or  highway  was  denied  in  IfUutbUanU  of  Sprinftflietd  v.  Coas. 
River  R.  Co.,  mpra,  as  we  have  seen.  Two  of  the  five  Judges  dissented  in  the  Fmui^^r 
vaniacsM. 

In  Jfoees  v.  PittOmrgh,  etc^  R,  Co,,  21  Dl.  610,  it  was  held  that  a  steam  railway  coop 
pany    might,  by  legislative,   and   municipal   authority,  lay  its  rails   and  operate  Hs 


DECEMBEE  TERM,  1880.  227 

Stanley  v.  Citj  of  Davenport. 

road  in  adtj  itreot,  without  compentatton  to  the  adjacent  lot  owners,  tlie  fee  of  the  streets 
betas  la  the  city.  Hie  court  said  :  "  It  must  necessaillj  happen  that  streets  will  be 
used  for  Tarioos  legitimate  purposes  which  will  to  agreater  or  less  extent  disoommode 
penoBS  residing  or  doing  business  upon  them,  and  Just  to  that  extent  damage  their  prop- 
crtj,  and  yet  each  damsge  is  incident  to  all  city  property,  and  for  it  a  psrty  can  claim  no 
remedy.  The  conmMm  council  may  appoint  certain  localities  where  hacks  and  drays 
diall  stand  waiting  for  employment,  or  where  wagons  loaded  with  hay  or  wood  or  other 
commoditiea  shall  stand  waiting  for  purchaseni.  This  may  drive  customers  away  from 
■hopaor  stores  in  the  ridnity,  and  yet  there  is  no  remedy  for  the  damage.  A  street  is 
made  for  the  passage  of  persons  or  property  ;  and  the  law  cannot  define  what  exclusire 
mesas  of  trsnsportion  and  passage  diall  be  used.  Universal  experience  shows  that  thiscan 
bsst  be  left  to  the  determination  of  the  municipal  authorities,  who  are  supposed  to  be  best 
acqosinted  with  the  wants  and  necessities  of  the  citisens  generally.  To  say  that  a  new 
mode  of  paasage  shall  be  banished  from  the  streets,  no  matter  how  much  the  general  good 
may  require  it,  rfmply  because  streets  were  not  so  used  in  the  days  of  Blackstone,  would 
iksnlly  comport  with  the  advancement  and  enlightenment  of  the  present  age.  Steam  has 
tat  lately  taken  the  place,  to  any  extent,  of  animal  power  for  land  transportation,  and 
fbr  tliat  reason  alone  shall  it  be  expelled  the  streets  f  For  the  same  reason  camels  must 
be  kept  out,  althoagh  they  might  be  profitably  introduced.  Some  fancy  horse  or  timid 
lady  might  be  frightened  by  such  uncouth  objects.  -  Or  is  the  objection  not  in  the  motive 
power  used,  hot  because  the  carriages  are  larger  than  were  formerly  used,  and  run  upon 
iron  and  are  confined  to  a  given  track  in  the  street  f  These  street  railroads  must  not  be 
admitted'they  have  large  carriages  which  run  on  iron  rails  and  are  confined  to  a  given 
track.  Tbeir  momentum  is  great  and  may  do  dainage  to  ordinary  vehicles  or  foot  passen- 
gers. Indeed  we  may  suppose  or  assume  that  streets  occupied  by  them  are  not  so  pleas- 
ant for  otiier  carriages  or  so  desirable  for  residences  or  business  stands,  as  if  not  thus 
ooenpied.  But  for  this  reason  the  property  owners  along  the  street  cannot  expect  to  stop 
SDch  improvements.  The  convenience  of  those  who  live  at  a  greater  distance  from  the 
center  of  adty  requires  the  use  of  such  improvements,  and  for  their  benefit  the  owners  of 
piupeiij  npon  the  street  must  submit  to  the  burthen  when  the  common  council  deter- 
miaea  thai  the  public  good  requires  it.  Cars  upon  street  railroads  are  now  generally  if 
not  universally  propelled  by  horses,  but  who  can  say  how  long  it  will  be  before  it  will  be 
fovnd  safe  and  profitable  to  propel  them  with  steam,  or  some  other  power  besides  horses  ? 
Aould  we  say  that  this  road  should  be  enjoinedt  we  could  advance  no  reason  for  it  which 
woold  not  apply  with  equal  force  to  street  railroads ;  so  that  consistency  would  require 
that  we  should  stop  alL  Nor  would  the  evil  which  would  result  from  the  rule  we  lay  down 
stop  here.  We  must  prohibit  every  use  of  a  street  which  dlsconmiodes  those  who  reside 
or  do  bnslneas  upon  it,  because  their  property  will  else  be  damaged.**  In  IndianapolU,  etc^ 
R  Co.  V.  HariUy,  87  lU.  4'tf ;  s.  c,  16  Am.  Rep  084,  it  was  held  that  the  adjacent  owner, 
owning  also  the  boQ  of  the  street,  might  recover  damages  for  injuries  to  his  property  by 
the  laying  and  operating  of  a  steam  railwsy  in  the  street. 

In  JndianapniU,  etc.,  R,  Co.  v.  MeAhren^  12  Ind.  652,  it  is  held  that  "  the  appropriation 
of  a  public  street  to  the  use  of  a  railroad  is  not  a  taking  of  the  private  property  of  the 
owners  of  the  adjoining  lots,  within  the  meaning  of  the  statute  giving  that  remedy.  The 
action  must  be  one  for  damages  for  an  injury  as  at  common  law,  If  one  lies  at  all.  '* 

In  MUbum  v.  CUy  of  Cedar  Rapid*,  12  Iowa,  248,  it  was  held  that  a  steam  railway  upon 
adty  street  is  not  a  public  nuisance.  But  here  the  fee  of  the  streets  was  in  the  city. 
The  court  distinguish  MlUiau  v.  Sharp,  27  K.  T.  611,  which  was  a  horse  railway  case,  and 
prufess  to  distingniah  tho  Wittiams  case ,  tupra,  but  do  not .  On  the  general  question  they 
say:  **Kow  the  law-making  power  of  this  State  has  thou^t  proper,  as  we  construe  the 
itatnte,  to  give  to  railroad  companies  the  right  to  construct  their  railways  upon  the 
streets  of  cities;  and  they  have  Invested  the  local  government  of  those  cities  both  with 
Ihs  f ee  of  the  soil  of  the  streets  and  the  exclusive  control  over  the  same;  and  if  In  the 
czerdse  of  their  proprietary  rights  and  police  regulations  over  the  streets  they  should 
determine  that  iron  rails  and  their  use  are  a  legitimate  street  improvement,  upon  what 
grannd  can  this  court  determine  otherwise,  or  control  their  authority  in  this  respect?  We 
snwdiend  none,  for  the  reason  that  both  the  company  and  the  city  have  derived  their 
ri^ts  and  privileges  In  the  premises  from  the  sovereign  power  of  the  State,  which  cannot 
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be  supposed  to  authorize  that  which  would  amount  to  a  nuiaanoe.  *'  "  The  lending  ides  or 
alignment  running  through  these  authorities  is,  that  the  dedication  of  stiiMrta  In  a  ci^  tos 
public  use  is  without  restriction,  as  it  respects  the  right  of  way  or  mode  of  transit;  tbst 
they  are  necessarily  subjected  to  purposes  far  more  extensive  than  common  higbwtyi; 
that  the  very  large  control  given  to  city  governments  over  their  streets  carries  with  It  tke 
powers  of  modifying,  abridging  and  enlarging  their  use  in  the  way  that  shall  bettsab- 
serve  the  interest  and  business  of  the  city ;  that  the  laying  down  and  operating  ot  raflwtj 
tracks  over  a  part  of  a  street  Is  not  an  unreasonable  obstruction  of  its  tree  use,  nor  is- 
compatlble  with  its  original  dedication,  but  rather  a  new  and  Improved  method  of  ualas 
the  same,  germain  to  their  principal  object,  as  a  passage-way,  marking  the  progrBSBflf 
civilisation  in  this  age,  and  to  which  the  genius  of  the  law  readily  accommodates  ItHlf.  m 
should  also  the  genius  and  habits  of  the  people. "  The  same  doctrine  was  held  In  Gf£y  (4 
Clinton  V.  Cedar  Bapids^  etc. ,  R  Co.^  24  Iowa,  456;  the  court  depending  upon  People  t. 
Kerr,  27  N.  Y.  188  (which,  however,  was  a  horse  railway  case),  and  Dilloh,  C.  J.,  nmuk- 
log :  **  As  to  a  highway  in  the  country  or  a  street  in  a  city,  where  the  fee  Is  in  the  adjoia* 
ing  owner,  I  am  not  prepared  to  ssy  that  to  lay  a  railroad  down  upon  it  la  not  an  adfdi- 
tlonal  burden  for  which  such  proprietor  Is  entitled  to  compensation; "  and  as  to  the  riglit 
of  railroad  companies  "  to  occupy  hlghwajrs  in  the  country  and  streets  in  the  city  lenQlhr 
wise"  under  the  statute,  "  I  only  observe,  that  if  the  question  were  an  open  one,  I  do  not 
believe  I  could  consent  to  that  constriiction  of  the  act."  This  decision  was  followed  io 
CMcago^  eU.^  B.  Co,  v.  Mayor  of  Newtount,  86  id.  S99. 

In  State  v.  InhabUante  of  Trenton^  86  N.  J.  79,  It  was  held  that  a  common  council  ot  * 
city  have  no  authority,  under  the  general  power  to  regulate  streets,  to  grant  to  an  lodi- 
Tidual  a  license  to  lay  a  railroad  track  across  a  public  street  for  his  own  use. 

In  Atchison  A  Nebraska  R.  Co,  v.  Oarside,  10  Kan.  568,  where  the  fee  of  the  streeU  «u 
In  the  dty ,  it  was  held  that  a  steam  railway  company  having  authority  from  Uieoily.  may 
construct  and  operate  Its  road  over  streets  and  public  grounds  without  compensation  to  tlie 
abutting  lot-owners  for  the  use  of  the  same,  and  without  being  liable  to  such  lot-owiMn 
for  consequential  damages  arising  trom  noise,  smoke,  off«iBive  vapors,  qiaita,  ftref, 
shaking  of  the  ground  and  other  inconveniences  and  annoyances,  where  the  railroad  ii 
operated  in  a  legal  and  proper  manner,  and  in  fact  it  may  so  construct  and  operate  its 
road  without  being  liable  to  said  lot^wners  for  any  damages  where  the  road  to  oonsHncted 
and  operated  Id  a  legal  and  proper  manner;  but  where  the  property  te  a  street  cNrhigbwaj. 
the  railway  company  will  be  Ual>le  to  any  person  who  may  receive  actual  injury  fkom  the 
Illegal  or  unnecessary  blocking  up  or  obstructing  of  such  street  or  highway  by  the  nil* 
road  company,  whether  the  obstruction  be  pennanent  or  only  temporary. 

To  predsely  the  same  effect  Is  Grand  Rapids  A  Ind.  R,  Co.  v.  HeCsel,  88  Mich.  0S;  SI 
Am.  Rep.  806. 

In  Sherman  v.  Milwaukee^  etc,,  R.  Co,,  40  Wis.  646,  It  Is  held  that  a  steam  railway  cannot 
occupy  a  common  highway  without  compensation  to  the  adjacent  owners.  Lb  Bomerov  ▼• 
MUwaukeet  etc.,  R.  Co. ,  16  Wis.  640,  it  was  Tieid  that  the  common  council  of  a  dty  csanoC 
give  a  steam  raflroad  company  the  right  to  take  and  use  a  street  of  the  dty  for  the  track 
of  its  road,  without  making  compensation  to  the  adjoining  lot  owners.  This  is  the  ezMi 
doctrine  of  the  prlndpal  case. 

In  Porter  v.  North  Mo.  R.  Co.,  38  Mo.  128,  it  was  hdd  that  the  use  1^  a  steam  railroed 
eompany  under  authority  of  its  charter,  of  a  dty  street  in  its  ordinary  use  as  a  means  d 
travel  and  transportation.  Is  not  a  perversion  Of  the  highway  from  its  original  pnrpoees. 
The  court  distinguish  LackUmd  v.  R.  Co.,  81  Mo.  181,  on  the  ground  that  there  was  in  that 
case  an  entire  conversion  and  bloddng  up  of  the  street,  and  It  was  field  that  this  codd  not 
be  allowed,  whether  the  lot-owner  owned  to  the  center  of  the  street  or  not.  It  does  not 
distinctly  appear  in  the  former  whether  the  plaintiff  owned  to  the  center,  but  we  lofit 
that  he  did.  The  Lackland  case  came  up  again  in  84  Mo.  9S0,  and  It  was  there  held  that 
the  company  was  liable  to  the  adjoining  proprietor  only  for  using  the  street  In  an  UleRil 
manner.  The  court  said:  '*  Every  use  of  a  highway  is  In  one  sense  an  obstruction;  If* 
wagon,  or  other  obstrudiion,  or  other  ordinary  vehicle,  occupy  a  place  In  a  highway.  K 
for  a  time  obstructs  the  space  occupied  by  It,  and  excludes  other  usee  of  the  same  spot; 
and  such  obstruction  Is  entirely  legitimate,  if  the  occupation  of  the  highway  be  aooording 
to  the  usual  manner;  and  a  person  damaged  by  such  use  of  the  highway  would  have  no 
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SiouimIqC  aokton  against  tlie  owner  of  the  wagon;  but  the  occupation  of  the  highway 
■ight  be  so  proloinged,  or  otherwise  improperly  managed,  as  to  subject  tlie  owner  of  it  to 
an  action  for  damaoes  caused  thereby.'* 

Id  OiHi  T.  StUlwaterSt,  Hy,  A  Trantfer  Go.,  Minnesota  Supreme  Court,  Oct  1881,  it 
was  bald  that  the  ooDStmctlon  and  maintenance  by  the  defendant,  under  a  city  ordinance, 
upon  a  publio  street,  of  a  railroad  operated  by  animal  power,  for  the  main  purpose  of 
truMfeRliig  fralglit  cant  from  the  terminus  of  one  railroad  to  that  of  another  in  the  city, 
ii  the  Imposition  of  an  addlttonal  servitude  upon  the  street  that  entitles  the  servient 
ovnen  to  compensation. 

Judge  DiLuw  oorreotly  states  the  doctrine  in  Mun.  Corp.,  $$  665, 556,  557:  "  It  has  often 
been  decided  and  is  settled  that  the  legislature  has  the  power  to  authorize  the  building  of 
a  railroad  on  a  street  or  higfawsy,  and  may  directly  exercise  this  power  or  devolve  it  upon 
the  locsl  municipal  authorities.  If  the  fee  in  the  streets  or  highways  is  in  the  public  or  in 
the  mnnidpallty  in  trust  fbr  public  use,  and  Is  not  in  the  abutter,  the  doctrine  seems  to  be 
settled  that  the  legidatuFS  may  authorize  them  to  be  used  by  a  railroad  company  in  the 
ceoAuction  of  tta  road  without  OGrapeoaation  to  adjoining  owners,  or  to  the  municipality 
sad  without  the  oonsent  and  even  against  the  wishes  of  either.  But  where  the  publlchave 
<Mi)7  sn  easement  in  the  street  or  hii^way  It  has  been  generally  but  not  always  held  that 
•gainst  thB  proprietor  of  the  soU  the  use  of  the  street  or  highway  for  the  purpose  of  a 
iteam  railroad  is  an  additional  burden,  which  under  the  Constitution  of  the  differen$ 
fltates  cannot  be  impoaed  by  the  legislature  without  compensation  to  such  proprietor  for 
the 
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ParmU  and  ehUd^^t^eihf  other  and  ttpp^MUL 

il«|KfttllMr  who  leoeiTes  his  step-child  into  his  family  and  keeps  him 

pnrt  of  it,  cannot  recover  for  his  support. 
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BOOHB  COUKTT  T.  JOKBS, 
(54  Iowa,  690.) 

Bwrety  —  eM&noe — utUemerU  hy  principal. 

In  an  action  on  a  coanty  treasurer's  bond,  the  principal's  aocoontings  and  sefr 
tlemente,  nutde  in  parsoance  of  law,  are  oondasive  against  him  and  hit 
nuetiesy  in  the  abeenoe  of  mistake.    (See  note,  p.  984.) 

ACTION  on  a  coanty  treasnrer's  bond.    The  opinion  states  the 
pointy    The  plaintiff  had  judgment  below. 
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MaanvM  d  Wiiter  and  Kidder  d  Crooks^  for  appellants. 
Webh  &  Dyer  and  Phillipsy  Ooode  <£  PAillipSy  for  appellee. 

BoTHBOCKy  J.  [Omitting  minor  considerations.]  The  bond  in 
suit  was  approved  on  the  18th  day  of  November,  1876.  The  law 
requires  the  board  of  supervisors  at  their  regular  meetings  in  Jannarr 
and  June  of  each  year  to  make  a  full  and  complete  settlement  vith 
the  county  treasurer.  No  record  was  made  of  such  settlement  in 
January,  1877 ;  that  is,  the  proceedings  of  the  board  make  no 
reference  to  such  settlement,  and  we  are  aware  of  no  statute  re- 
quiring such  record,  unless  it  be  that  it  should  be  included  in  the 
record  of  the  proceedings.  But  the  books  of  the  treasurer  were 
introduced  in  evidence,  and  although  none  of  their  contents  are 
contained  in  the  abstract,  it  seems  to  be  conceded  that  they  shov  a 
settlement — that  is,  the  accounts  for  the  year  1876  were  closed  up 
by  Jones  charging  himself  with  the  amounts  to  balance,  and  the 
balances  were  by  him  carried  forward  into  his  accounts  as  treasurer 
for  the  year  1876,  as  so  much  cash  on  hand.  That  there  was  a  set- 
tlement at  that  time  with  Jones,  and  an  accounting  with  alio!  the 
members  of  the  board  present,  and  a  balancing  of  the  books,  appears 
in  evidence.  Upon  that  settlement  it  appears  that  Jones  was  not 
a  defaulter  —  his  account  showed  that  he  had  on  hand  all  the  moDej 
he  was  required  to  have.  It  must  be  presumed  the  members  of  the 
board  did  their  duty  by  counting  the  money  which  his  report  showed 
should  be  on  hand. 

The  defendants  offered  to  prove  from  the  books  that  Jones  conid 
not  have  been  a  defaulter  in  any  sum  at  the  time  his  bond  was  given 
by  showing  that  after  that  time  he  paid  out  more  money  than  he 
received,  and  offered  to  prove  that  on  the  18th  day  of  November, 
1876,  when  the  bond  was  given,  and  before  that,  there  were  deficits 
in  the  treasurer's  accounts.  They  also  offered  to  prove  how  much 
money  there  was  in  the  treasurer's  office  on  that  day.  All  thii 
evidence  was  excluded  on  the  objection  of  the  plaintiff,  upon  the 
ground  that  the  treasurer  and  his  sureties  were  bound  by  the  at- 
tlement  made  in  1877,  and  the  settlements  after  that  as  shown  from 
his  books,  and  that  they  were  thereby  estopped  from  showing  that 
the  defalcation  existed  before  the  bond  was  given.  The  defendants 
also  asked  that  several  instructions  be  given  to  the  jury  to  the  effect 
that  the  defendants  were  only  liable  upon  the  bond  for  such  defal- 
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cations  as  oocarred  after  the  bond  was  given,  which  instructions 
were  ref  nsed. 

These  rolings  of  the  coart  are  claimed  to  be  erroneous,  and  the 
question  as  to  their  correctness  is  the  main  point  in  controversy  in 
the  case.  Oounsel  for  appellant  cite  a  large  number  of  authorities 
to  the  effect  that  where  an  official  bond  is  not  retrospective  the 
sureties  thereto  are  only  bound  for  the  public  money  in  the  hands 
of  the  officer  when  the  bond  was  executed,  and  for  that  which  sub- 
sequently came  into  his  possession,  and  cannot  be  held  for  past 
derelictions  of  duty  by  their  principal.  That  the  proposition  is 
correct  can  admit  of  no  question.  It  has  been  repeatedly  so  held 
by  this  court  Mahaska  County  v.  InguUs,  16  Iowa,  81 ;  Bessing&r 
V.  Dickersan,  20  id.  261 ;  Warren  County  y.  Ward,  21  id.  84 ;  ScJml 
District  v.  McDonald,  39  id.  564. 

But  the  question  we  are  called  upon  to  determine  in  this  case  is 
the  admissibility  of  the  offered  evidence  to  show  the  fact  as  to  when 
the  defalcation  or  embezzlement  occurred.  In  State  v.  Grammier, 
29  Ind.  531,  it  is  said  :  **  It  is  true  that  the  sureties  of  a  public 
officer  in  the  absence  of  special  agreement  are  only  liable  for  a  de- 
falcation of  their  principal  during  the  term  of  office  covered  by  the 
bond,  but  what  shall  be  received  as  proof  of  such  defalcation  is 
quite  another  question."  In  determining  the  question  as  to  whether 
the  officer  and  his  sureties  should  be  estopped  from  contradicting 
the  reports  of  the  treasurer  and  the  settlements  made  by  him  with 
the  board  of  supervisors  we  are  controlled  largely  by  the  statute  in 
force  in  this  State  requiring  such  settlements  to  be  made.  Before 
citing  the  statute,  however,  it  may  be  proper  to  say  that  upon  a 
careful  examination  of  the  authorities  cited  by  counsel  for  appel- 
lants we  have  found  no  case  exactly  in  point.  They  are  for  the 
most  part  cases  which  determine  the  general  proposition  that  a 
surety  is  not  liable  for  derelictions  of  his  principal  before  the  date 
of  the  bond,  and  the  question  of  estoppel  based  upon  settlements 
with  the  officer  does  not  appear  to  have  been  under  consideration. 
We  have  seen  that  the  law  requires  the  settlements  to  be  made  with 
the  treasurer  in  January  and  June  of  each  year.  Suppose  that  he 
should  refuse  to  make  such  settlement,  or  it  should  appear  by  an 
examination  of  his  books  and  the  counting  of  his  cash  that  he  was 
a  defaulter ;  he  would  be  liable  to  be  removed  from  office.  Code, 
§  74C.  He  would  also  be  liable  to  prosecution  for  the  crime  of  em- 
bezzlement. Now  suppose  at  the  time  of  settlement  he  should  show 
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by  his  books  and  by  the  money  in  the  yaulta  of  the  treasury  that 
lie  was  not  a  defaulter,  has  the  county  the  right  to  rely  upon  such 
showing  ?  Or  can  he  by  false  statements  of  account,  or  by  borrow- 
ing money  temporarily  to  be  counted  in  settlement,  mislead  the 
board  of  supervisors  and  avoid  proceedings  against  him,  or  possibly 
the  demand  for  an  additional  bond,  and  then  when  sued  upon  hu 
bond  show  that  his  settlement  was  a  fraud  upon  the  county,  and 
that  the  defalcation  actually  occurred  during  a  former  term  ?  We 
are  clearly  of  the  opinion  that  he  cannot.  By  allowing  such  con- 
tradictions of  these  settlements  courts  would  open  the  doors  to 
escape  from  liability  upon  almost  every  official  bond.  By  shifting  the 
defalcation  back  to  a  former  term,  the  Statute  of  Limifations  wonld 
in  most  cases  preclude  all  hope  of  recovery  unless  when  a  de&ulting 
treasurer  who  has  held  successive  terms  should  be  sued  upon  all  his 
bonds,  and  then  the  shifting  process  could  well  be  applied  to  each 
case.  We  think  the  question  has  every  element  of  estoppel,  and 
that  to  hold  such  evidence  competent  would  not  only  be  to  allow 
the  treasurer  to  take  advantage  of  a  wrong  by  which  he  deoeired 
the  county  to  its  injury,  but  would  be  contrary  to  public  policy. 

In  MeCdbe  v.  Bainey,  32  Ind.  309,  it  is  well  said  that  ''a  partj 
will  be  concluded  from  denying  the  truth  of  his  own  admissionJt, 
which  were  intended  to  infiaence  the  conduct  of  another,  and  did 
influence  it,  when  such  denial  will  operate  to  the  injury  of  the 
latter." 

In  Baker  v.  Preston,  1  Gilmer  (Va.),  235,  a  proceeding  against  a 
defaulting  treasurer  and  his  sureties,  it  was  held  that  the  books 
kept  by  the  treasurer  were  conclusive  evidence  of  the  balance 
actually  in  the  treasury  at  any  given  time,  both  against  the  treasurer 
and  his  sureties  without  being  pleaded  as  an  estoppel,  so  as  to  charge 
them  with  balances  carried  forward  from  year  to  year.  See,  also, 
State  V.  Qrammiery  29  Ind.  531,  where  the  last  above  case  is  cited 
with  approval ;  Morley  v.  Townof  Metamora,  78  111.  394,  and  Oage 
V.  City  of  Chicago^  2  Bradw.  332.*  It  is  true,  that  in  the  last  above 
cited  cases,  the  settlement  or  statement  made  by  the  officer  was 
made  at  or  before  the  dates  of  the  bonds,  but  we  think  they  are  in 
principle  the  same  as  the  case  at  bar,  because  the  statute  requires 
these  settlements  to  be  made  at  stated  periods.  They  are  conclusive 
that  up  to  the  time  they  were  made  no  defalcation  existed.  It  will, 
of  course  be  understood  that  the  rule  we  here  announce  would  not 

*  Ueyenwd,  P*  1U.  MB ;  s.  o.,  85  Am.  Bep.  18S.^BiP. 
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prednde  the  officer  and  his  sureties  from  showings  in  a  proper  case, 
that  {here  were  mistakes  in  his  books  and  settlements  ;  but  no  such 
case  is  presented  in  this  record. 

lY.  The  sureties  can  make  no  defense  that  could  not  be  made  by 
their  principal.  As  is  said  in  Patterson's  Appeal,  48  Penn.  St.  342. 
^The  measure  of  his  responsibility  is  the  measure  of  theirs/'  and  in 
MeOahe  v.  Rainy,  3^  Ind.  809,  it  is  said  '^  any  act  of  the  principal 
which  estops  him  from  setting  up  a  defense  personal  to  himself, 
operates  equally  against  his  surety.'^  See,  also,  Seaver  t.  Young, 
16  Vt  658,  and  Charles  y.  Hopkins,  14  Iowa,  471. 

We  have  determined  all  the  questions  made  by  counsel  for  appel- 
lantSy  necessary  to  a  determination  of  the  case.  When  the  court 
below  determined,  as  we  think,  correctly,  that  this  was  a  valid  and 
legal  bond,  and  that  the  parties  thereto  were  bound  by  the  settle- 
ment aod  squaring  up  of  the  treasurer's  books  in  January,  1877, 
the  case  was  reduced  to  the  single  question  as  to  the  amount  of  the 
embezslement.    That  this  was  correctly  found  by  the  jury,  does 

not  seem  to  be  seriously  questioned. 

Judgment  affirmed. 

OK  BBHBABIKG. 

ks^kua,  0*  J.  The  appellants  in  their  petition  for  a  rehearing 
<$laim  that  the  court  made  a  mistake  in  the  facts  relied  upon  by 
the  appellee,  as  constituting  the  ground  of  estoppel.  We  have  ac* 
cordingly  re-examined  the  abstract,  and  have  reached  a  conclusion 
not  essentially  difFerent  from  that  reached  m  the  original  opinion. 

The  undisputed  evidence  is,  as  we  understand  it,  that  on  the 
first  of  January,  1877,  Jones  was  debited  with  the  amount  which 
the  previous  receipts  exceeded  the  previous  payments.  Such  debit 
then  showed  the  amount  which  ought  to  be  in  the  treasury.  The 
precise  language  in  which  the  debit  entry  was  made  is  not  shown  to 
us.  In  the  absence  of  such  showing  we  should  not  perhaps  be  justi- 
fied in  assuming  that  the  entry  expressly  purported  to  show  that 
the  money  was  m  the  treasury.  On  account  of  this  fact,  we  have 
had  Bonip  doubt  as  to  the  effect  which  should  be  given  to  the  entry 
as  a  ground  of  estoppel. 

In  Oage  v.  City  of  Chicago,  2  Bradw.  332,*  a  case  strongly  relied 
apon  by  the  appellee,  the  entries  expressly  purported  to  show  the 
^^  balance  in  the  treasury."    We  have  come  to  the  conclusion  how- 

*B0T0ned,  MUL  B03;  &  c,  85Am.  Rep.  153.    T?rp  — 
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ever  that  the  case  at  bar  is  not  essentially  different.  The  theory 
npon  which  the  estoppel  is  based  is  that  the  natand  effect  of  the- 
entry  was  to  mislead  the  board  of  superrisors,  and  lull  them  into^ 
security.  Now  inasmuch  as  the  balance  carried  forward  and  debi- 
ted to  the  treasurer  ought  to  be  in  the  treasury,  and  would  be  in 
the  treasury  in  the  absence  of  defalcation,  the  natural  inference  to 
be  drawn  from  the  entry  would  be  that  the  money  was  there.  We 
do  not  say  that  it  was  not  the  duty  of  the  board  of  supervisors,  at 
their  semi-annual  settlement,  to  count  the  money,  and  ascertain 
whether  the  amount  called  for  by  the  books  was  in  the  treasniy. 
We  think  such  was  their  duty.  Possibly  they  counted  the  monej 
and  found  it  there.  If  so  the  sureties  are  liable.  But  conceding 
that  the  supervisors  were  guilty  of  laches  in  this  respect  we  do  not 
think  the  sureties  can  escape  liability  by  reason  thereof.  Thej 
knew  that  their  undertaking,  ^nma/a^n'd,  whs  that  their  princi]ia) 
would  account  for  all  balances  carried  forward,  and  that  the  ten- 
dency of  such  entries  was  to  mislead  the  supervisors,  and  lull  them 
into  a  false  security,  if  the  money  called  for  by  the  entries  was  by 
reason  of  previous  defalcations  not  in  fact  in  the  treasury.  Tbey 
should  therefore  have  counted  the  money  themselves,  and  if  they 
found  that  their  undertaking  appeared  from  the  books  to  be  greater 
than  tbey  were  willing  to  acknowledge  it  to  be,  they  should,  we 
think,  forthwith,  certainly  before  any  settlement  with  the  board, 
have  notified  it  of  such  fact.  The  treasurer's  books  should  at  all 
times  show  the  exact  condition  of  the  treasury.  If  in  the  case  at 
bar  there  was  a  shortage  at  the  beginning  of  1877,  the  debit  bal- 
ance carried  forward  should  have  shown  how  much  thereof  was 
shortage.  But  the  debit  balance  it  appears  was  carried  forward  in 
such  a  way  as  to  conceal  the  sliortage,  if  there  was  any,  and  the 
sureties  apparently,  at  least,  acquiesced  in  the  account  The  for- 
mer opinion  is  adhered  to,  and  the  judgment  is  affirmed. 

J^idgment  affirmed. 

NoTB  BT  THE  Repobtml  —  The  leading  case  in  this  country  on  thispoint  is  Bofcer  r.  Prm. 
ton,  1  Gilm.  S86,  holding  that  the  account  books  of  a  publlo  treamer  ara  omdiisHre 
against  him  and  his  sureties.  As  to  the  principle  thej  aaj  "  it  may  be  a  matter  of  pn- 
mary  convenience  and  acconmiodation.'*  As  to  the  sureties:  **If  a  judgment  agatast 
him  is  to  bind  them,  so  also  is  the  evidence  on  which  that  judgment  is  rendered.'*  '*  Sore- 
ties  are  not  to  be  permitted  to  try  over  again  cases  already  decided  against  the  pfino^sk 
nor  when  tried  against  them  in  the  first  Instance,  to  avail  themselves  from  ertdence  whirb 
the  principal  himself  would  be  inhibited  from  using.**  The  court  cited  Moody  ▼.  Than- 
Um  1  Sir.  481,  where  a  statement  of  balances  made  by  commissioners  under  an  set  oC 
parliament  was  held  conclusive;  but  there  the  parties  had  hsd  their  day  in  court,  and  tht- 
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rere  estopped  hy  a  quoH  Judgment.  In  Baker  r.  Preston,  White,  J.,  dellrered  a 
itrong  diBBenting  opinion,  obeening:  **  I  am  aware  that  the  confession  of  aparty  maj  be 
gtveo  in  evidenoe  against  him,  and  Is  not  evidence  for  him ;  but  when  it  is  so  given,  although 
it  be  strong,  it  Is  not  so  conduslTe  as  to  prostrate  his  rights  against  the  truth  of  the  case; 
tat  he  is  at  libeitj  to  show  by  other  teetimonj  that  he  made  the  statement  under  a  mis* 
take,  thiou^  misimdmiitanding  or  inadvertence.*'  '  *•  No  case  has  been  adduced  to  show 
tb^  worfc  an  estoppel;  no  dictum  of  anj  judge,  lawyer,  or  writer,  has  been  referred  to, 
as  evBD  intimating  such  a  doctrine,  and  I  undertake  to  say  that  there  is  none. "  * '  Such 
an  idea  was  never  conceived  in  any  of  the  numerous  cases  decided. "  **  They  are  evidence 
of  a  high  and  stdemn  nature,  and  should  only  be  outweighed  by  direct  and  decisive  testi- 
mony. But  that  they  are  to  shut  out,  or  were  ever  intended  to  shut  out  the  daylight  of 
traUi,  I  do  not  and  cannot  believe."  **The  old  and  odious  doctrine  of  estoppel,  for 
odiow  I  must  call  it,  since  it  is  so  held  in  eveiy  book  in  which  it  is  mentioned;  an  estoppel 
too  applied  to  a  new  subject,  in  an  entirely  new  way. ''  **  The  books  work  no  estoppel  as 
to  the  Oommoowealth ;  she  may  contradict  the  books.  The  old-fashioned  estoppels,  even  in 
the  sternest  periods  of  the  English  law,  were  reciprocal;  both  parties  were  estopped,  or 
■either.  **  Considerable  criticism  has  been  made  of  this  case  In  Virginia,  as  in  Mumford  v. 
(ftendent  >  Band.  814;  in  Craddoett  T.  Tumer'^a  adm'^x,  6  Leigh,  118,  where  it  was  saidr 
'That  opinion  has  certainly  not  been  very  acceptable  to  the  profession.  It  was  most  ably 
eombated  at  the  time  by  one  of  the  most  distinguished  judges  of  the  general  court,"  etc. 

Hie  doctrine  of  the  principal  case  was  held  in  ;Sta/6  v.  Qrammer^  89  Ind.  680.  The  court 
simply  sny :  **  Any  other  ruling  would  open  the  door  to  great  frauds  on  the  public."  Of 
Baker  v.  Ptneston,  they  say,  *'  We  regard  the  reasoning  in  that  case  as  entirely  satisfactory, 
sad  we  know  of  no  case  holding  a  contrary  doctrine . "  • 

To  the  same  effect,  MofUy  v.  Totrn  of  ^etamora,  78  111.  2S^;  f.  c,  20  Am.  Rep.  286  ; 
Ctti/of  CMeago  v.  Go^e,  86  III.  668;  s.  a,  86  Am.  Rep.  188. 

The  oontrary  was  held  In  17.  S.  ▼.  Boydt  6  How.  60.  The  court  said  :  "The  aocountt 
Ksdered  to  the  department  of  money  received,  properly  authenticated,  are  evidence  in 
the  first  instance  of  the  indebtedness  of  the  ofBcer,  against  the  sureties;  but  subject  to 
explanation  and  contradiction.  They  were  responsible  for  all  the  public  moneys  which 
vers  in  his  hands  at  the  date  of  the  bond,  or  that  may  have  come  into  them  afterward,  and 
not  pmperly  accounted  for;  but  not  for  moneys  which  the  offioer  may  choose  falsely  to 
adndt  in  his  hands,  in  his  accounts  with  the  government.  The  sureties  cannot  be  con* 
ehided  by  a  fabricated  acooont  of  thehr  pnncipal  with  his  creditors ;  they  may  always 
inqiiire  into  the  reality  and  truth  of  the  transactions  between  them."  But  in  U.  S.v. 
Oiranat^  11  id.  £2,  it  was  held,  that  a  plea  was  had  which  alleged  that  the  principal  had 
made  reCnms  admitting  the  receipt  of  moneys  which  really  he  never  had  received.  The 
^nfd  esse  was  distinguished  on  the  ground  that  the  returns  had  been  made  before  the 
•secotion  of  the  bond,  and  the  sureties  were  not  responsible  for  this  fraud,  and  were  not 
Mopped  by  the  admission  of  what  occurred  before  they  became  answerable.  (Such  were 
the  caaea  of  Freeholden  of  Warren  v.  WUson,  1  Hair.  110;  ItihabUanU  of  Rwhesier 
V.  RatidaU,  106  Mass.  896;  s.  o.,  7  Am.  Rep.  610;  Vivian  v.  Otis,  84  Wis.  618 ;  s.  c,  1  Am. 
Rep.  no.)  In  U.  S.  v.  Eekford'a  Ex^rsy  1  How.  850, 8SS,  it  was  heJdt  where  a boUector,  hold* 
ihK  several  terms,  with  different  sets  of  sureties,  rendered  returns  upon  which  charges 
vere  made  in  the  treasury  books  against  him,  that  **  the  amount  charged  to  the  collector, 
■t  the  commenoement  of  the  term,  is  only  prima  fade  evidence  against  the  sureties.  If 
they  can  show,  by  circumstances  or  otherwise,  that  the  balance  charged  in  whole  or  in 
part  had  been  misapplied  by  the  collector  prior  to  the  new  appointment,  they  are  not  liable 
for  the  sum  so  misapplied." 

The  contrary  of  the  principal  case  was  held  in  NoHy  v.  CaJHaway  County  Courts  11  Mo. 
^-  (ToUowed  in  SltUe  v.  SmUh^  86  id.  886.)  But  little  consideration  of  the  point  it 
fTpiesied.  ThesameistnieofHatcfov.InhdMCanteo/.^ttkborou<7h,  97  Mass.  688,  where 
^  towntnaenfer  had  included  in  his  returns  moneys  voluntarily  contributed  by  citiaena 
for  soldiers'  boontles,  and  for  which  he  was  not  of&sially  responsible. 

Sola  Sfote  V.  FuOtnuMoTt  4  Ired.  864,  it  was  hdd  that  'a  surety  cannot  in  general  be 
effected  by  evidence  of  an  admission  made  by  his  principal,  except  it  be  a  part  of  his  con* 
(fact,  as  that  accounts  kept  by  him  shall  be  true  "  This  was  the  case  of  sureties  on  a  con- 
'tablfls'  bond.  The  coort  cite  Evane  v.  BeaUic,  6  Esp.  86,  where  *'Lord  ELLsicBoiioroa  held. 
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that  where  the  defendant  had  gruaranteed  the  payment  of  such  goods  as  should  be  ddtTend 
(o  C.  the  receipt  for  the  soods,  or  hii|decIanitlon  that  they  had  been  deliveied,  mg  not 
admissible  against  the  defendant,  for  his  contract  was  to  pay  for  goods  dellTered,  and  not 
for  such  as  C.  might  acknowledge  to  haye  been  delivered ;  and  therefbre  he  had  a  ri^t 
to  have  the  fSct  proved."  So  of  admissions  of  embezzlement  made  by  the  piindptL 
Smith  y.WhUHngham^  6  C,  &  P.  7S\  Middietonr,  JdOton,  10B.&C.  817;  0<mv.  Tfof- 
Ungton,  S  Brod.  £  B.  ISS ;  MeCMhey  v.  Algton,  8  M.  AW.,  £18. 

The  doctrine  of  the  FuUentcider  case  was  previously  laid  down  in  Ocvemorr.  Sutton, 
41>ev.  A  Bat.  481,  in  precisely  such  a  case.  The  court  said  of  a  list  made  by  the  prind- 
pal,  **  it  was  prima  facie  evidence  against  him —and  perhaps  his  sureties—  of  sll  thtt  It 
admitted;  but  it  did  not  preclude  him  or  them  finom  showing  there  were  mistalres  in  iU" 

So  in  Treagwrers  v.  Bales,  8  Bail.  862, 881,  of  oral  admissions  and  confesslonB  of  jiidff* 
ment  by  a  sheriff.  The  court  said:  '*The  legal  presumption  is  that  no  one  will  taiatif 
charge  himself.  Against  him  it  would  be  the  highest  and  best  evidence,  and  agaioit  Ui 
sureties  it  would  be  at  least  prima  faeU  evidence,  for  they  are  his  privies  in  law,  and 
whatever  will  in  law  charge  him  will  charge  them.  But  these  admisBions  and  confesBfcM 
of  judgment  are  only  prima  facte  evidence  against  the  sureties.  They  may  Show  tbat 
they  were  made  by  mistake,  or  by  fraud  and  collusion  between  an  insolvent  sheriff  and 
his  creditors.  If  the  sum  admitted  or  confessed  by  the  sheriff  is  greater  than  he  ms 
really  liable  for,  this  may  be  shown  by  the  sureties  In  their  defense.** 

Ba/^v.PredCon was  severely  criticised  in  State  v.it/ioades,  6Nev.  832.  It  wastherekdd, 
that  in  an  action  against  the  sureties  on  the  State  treasurer's  bond,  toreoover  for  ade&dci^ 
tion,  evidence  is  admissible  to  show  that  the  defalcation  occurred  previous  to  the  givinfof 
the  bond.  Of  Baker  yc,  Preston  the  court  said:  **  We  are  aware  that  in  the  case  of  Baker 
V.  Preston,  1  QHmer,  135,  it  was  held  that  the  entries  in  the  books  of  a  State  treasorer  wen 
conclusive  upon  him  and  his  sureties,  to  tlie  extent  that  they  would  not  be  aOovsdto 
show  that  any  sum,  which  was  shown  by  them  ought  to  be  In  the  treasury  at  any  gfw 
time,  was  not  there.  This  veiy  singular  decision  is  not  relied  on  by  counsel  for  the  8tate 
(although  sustaining  the  ruling  of  the  court  below  on  this  point),  ])erfaaps  for  the  natos 
that  they  do  not  consider  It  law.  And  surely,  were  it  not  for  the  distinguished  ability  of 
the  Judge  to  whouLthe  opimon  is  attributed,  it  would  not  deserve  a  moment's  couidenr 
tion.  That  it  was  rendered  by  Judge  Boakk  is  the  only  merit  which  it  is  possible  to db' 
cover  in  it.  The  fallacy  of  the  position  taken  by  the  majority  of  the  ooozt  was  my 
clearly  shown  by  Judge  Wmm,  in  a  dlssentlnir  opinion  of  unanswerable  logic  snd  cnub* 
Ing  force.  Little,  if  any  thing,  can  be  added  to  what  was  said  by  him  in  oppositioa  to  tkf 
conclusion  of  his  associates.  Neither  has  the  decision  been  considered  law.  If  not  (UndlT 
overruled,  even  in  Virginia.  Its  authority  seems  to  have  been  questioned,**  mcntiflnlm 
the  Mumford  and  Cradoch  cases,  and  concluding:  **  The  case,  indeed,  stands  slooSi  and 
Is  at  variance  with  all  the  cases  we  have  been  able  to  consult,  both  American  and  Esslidi. 
We  cannot,  therefore,  rely  upon  It  as  authority  here.** 

Baker  v.  Preston  and  State  v.  Orammer  were  ezi^lcitly  condemned  in  8UUe  v.  iVbirtoSf 
88  Ark.  276,  where  the  State  treasurer's  accounts  rendered  were  held  only  prima  facU 
evidence  against  the  sureties.  Smith,  8p.  J.,  said:  '*It  is  well-settled  that  tbey  sreopco 
to  explanation  and  consideration;  **  dtlnir  U.S.  v.  Boyd  and  Halch,  AtUeUmm^  mpra. 

As  to  the  force  in  evidence  against  the  sureties  of  a  Judgment  against  the  prinefpsl,  tei 
Stephens  v.  Shafer,  48  Wis.  54;  s.  o.,  88  Am.  Bep.  798,  and  note,  808;  (TftMMS  r.  BidllW 
posL 

We  are  inclined  to  think  the  weti^t  of  anthorlly  is  against  the  principal  oast. 
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CBBKans.  168.) 

PairiMrMp — toy  on  intUmdual  partn&r^s  irUerstt  in  firm's  propmig, 

Itenenhip  property  msj  be  seized  on  attaohment  or  execution  against  an  in. 
^Tidnal  partner,  and  his  interest  therein  may  be  sold.    {Bee  note,  p,  940.) 

AOTION  of  damages.    The  opinion  states  the  fact.    The  defend* 
ant  had  judgment  below. 


£  StiOings  and  Thos.  P.  Fmlon,  for  plaintifF  in  error. 

Wwu  Melfeitt  CUmgh,  for  defendants  in  error. 

Valbhtikb.  Jacob  Hershfield,  who  is  the  plaintiff  in  error,  and 
who  was  the  plaintifF  below^  and  Julias  Steinbaok,  owned  1^875 
bead  of  cattle.  They  owned  these  cattle  in  the  capacity  of  co-part- 
ners, but  their  ownership  seems  also  to  have  partaken  of  the  nature 
of  a  tenancy  in  common,  Steinback  owned  a  two-thirds  interest  in 
the  property,  and  Hershfield  owned  the  other  one-third  interest, 
the  whole  of  the  partnership  property,  however,  being  subject  first 
to  the  payment  of  the  partnership  debts.  H.  B.  Olaflin  &  Co.,  who 
M  the  defendants  in  error,  and  who  were  the  defendants  below. 
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caused  the  United  States  marshal  for  the  district  of  Kansas  to  lery 
an  attachment  upon  these  cattle  as  the  individual  property  of  Stein- 
back,  and  to  take  the  property  into  his  possession.  Afterward,  at 
the  instance  of  Herahfield^  the  prepay  was  delivered  to  a  reoeiTer 
appointed  by  the  United  States  Circuit  Court,  in  a  suit  instituted 
bv  Hershfield.  Afterward  Hershfield  commenced  this  action  in  the 
District  Court  of  Leavenworth  county  against  H.  B.  Claflin  &  Co.. 
for  damages  for  causing  the  seizure  of  said  cattle  by  the  United 
States  marshal.  The  decision  of  the  court  below  was  against  the 
plaintifF  and  in  favor  of  the  defendants,  and  the  plaintiff  now,  as 
plaintiff  in  error  in  this  court,  seeks  a  reversal  of  that  decision. 

The  only  question  involved  in  this  case,  as  seems  to  be  admitted 
by  the  plaintiff  in  error,  is  whether  an  officer  holding  an  attach- 
ment against  the  property  of  an  individual  partner  can  seize  and 
hold  all  or  any  of  the  specific  property  of  the  firm.  All  the  firm 
property  however  in  this  particular  case,  seems  to  have  been  seized 
and  held  by  the  officer. 

Mr.  Parsons,  in  his  work  on  Partnership,  says  that  the  oflScer 
cannot  so  seize  and  hold  the  partnership  property.  Pars,  on  Part. 
352  to  363.  He  seems  however  to  found  his  opinion  more  upon 
reason,  and  the  logic  of  the  case,  than  upon  the  authorities.  It 
seems  that  he  thinks  the  officer  can  seize  only  the  individual  in- 
terest of  the  partner,  leaving  the  partnership  fii-m  to  continue  in 
business,  to  hold  all  the  partnership  property,  and  to  deal  with  it 
as  though  no  writ  of  execution  or  attachment  had  ever  been  isBoed 
or  served.  What  Mr.  Parsons  says  however  relates  more  particu- 
larly to  the  seizure  of  property  on  execution,  and  not  to  the  seizure 
^f  property  on  attachment.  But  wo  should  think  that  the  same 
rule  will  substantially  apply  in  both  cases.  Mr.  Freeman,  in  hie 
work  on  Executions,  says  that  upon  correct  principles  the  seizure 
of  specific  partnership  property  cannot  be  upheld,  but  that  the 
weight  of  authority  is  nevertheless  otherwise,  and  that  a  majorit; 
of  the  decisions  seems  to  authorize  the  seizure  of  such  property. 
Freeman  on  Executions,  p.  404,  §  254  ;  p.  169,  §  125.  Mr.  Herman 
in  his  work  on  Executions,  says  that  the  specific  property  of  indi- 
vidual partners  may  be  seized  and  held  ;  and  he  refers  to  a  larg« 
number  of  decisions  in  support  of  that  proposition.  Herman  on 
Executions,  p.  540  et  seq.,  §§  356,  357.  Mr.  Wells,  in  his  work  on 
Replevin,  says  that  the  officer  must  seize  the  partnership  property, 
but  can  sell  only  the  partner's  interest;  and  that  the  purchaser  at 
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the  aale  will  become  a  quasi  tenant  iu  common  with  the  other  part- 
nen.  WeUs  on  Bepleyin,  p.  92,  §§  164  to  167.  All  the  authorities 
feem  to  agree  that  where  property  is  held  by  tenants  in  common, 
that  the  officer  should  seize  and  hold  the  property,  although  the  writ 
may  ran  against  only  one  of  the  tenants  in  common. 

We  refer  also  to  the  following  decisions,  holding  that  an  officer 
haying  a  writ  against  an  individual  partner  may  seize  and  hold 
specific  property  belonging  to  the  partnership  firm  :  Moore  t. 
PmneO,  52  Me.  162 ;  Buss  y.  Fay,  29  Vt  381,  386  ;  Branch  v. 
Wiseman^  51  Ind.  3  ;  White  y.  Jones,  38  111.  160;  Andrews  v. 
KeUh,  34  Ala.  727  ;  WHes  y.  Maddox,  26  Mo.  77.  Also  see  the  au- 
thorities cited  by  counsel  for  defendants  in  error,  including  Story 
and  OoUyer  on  Partnership.  Phillips  y.  Cook^  24  Wend.  389; 
Attsn  y.  Wells,  22  Pick.  450  ;  Douglass  y.  Winslotv,  20  Me.  89 ; 
Pierce  y.  Jackson,  6  Mass.  242;  Burgess  v.  Alkins,  5  Blackf.  337; 
Oomnereidl  Bank  y.  Wilkins,  9  OreenL  28;  Collyer  on  Partnership, 
S  822,  note  2  ;  Story  on  Part.,  §§  311,  312 ;  Moore  y.  Sample, 
^  Ala.  [N.  S.]  319 ;  Reed  y.  Howard,  2  Mete.  39.  See  also  Birdseye 
V.  Ray,  4  Hill,  161 ;  WaddeU  y.  Cook,  2  id.  47,  and  note  a ;  Mer- 
eereau  y.  Norton,  15  Johns,  179 ;  Scrugham  v.  Carter,  12  Wend. 
131;  Morgan  y.  Watmough,  5  Whart  125.  All  the  authorities  seem 
to  agree  that  when  a  partnership  is  dissolyed,  the  copartners  become 
tenants  in  common.     1  Pars,  on  Cont  194. 

The  weight  of  authority  seems  to  be,  that  an  officer  holding  a 
writ  of  execution  or  attachment  against  an  indiyidual  partner,  may 
levy  upon  his  interest,  and  may  seize  and  hold  partnership  property, 
and  may  sell  the  interest  of  the  individual  partner  in  such  prop* 
erty.  That  of  course  would  dissolve  the  copartnership  so  far  as 
that  property  is  concerned*  And  as  the  sale  of  the  property  must 
dissolve  the  copartnership  to  the  extent  of  that  property,  so  must 
the  seizure  alone  dissolve  it,  or  at  least  suspend  it  to  the  same  ex- 
tent, while  the  officer  holds  the  property  in  his  custody.  Perhaps 
it  would  be  proper  to  say  that  the  mere  seizure  of  the  property  dis- 
solves the  copartnership  from  the  time  the  seizure,  on  condition 
that  the  property  shall  afterwanl  be  sold.  This  would  seem  to  be 
clear,  if  all  the  partnership  property  were  seized  by  the  officer ;  for 
it  all  the  property  were  seized  the  partnership  could  not  continue 
its  business  while  the  officer  held  the  property.  And  the  same  re- 
anlt  would  naturally  follow  if  the  greater  portion  of  the  partner- 
ship property  should  be  seized  by  the  officer.    And  where  the  part- 
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ner  against  whom  the  execution  or  attachment  is  issued  owns  the 
larger  interest  in  the  partnership,  and  where  it  would  require  the 
greater  portion  of  the  property  to  satisfy  the  writ,  it  would  seem 
to  be  the  duty  of  the  officer  to  leyy  upon  the  greater  portion  of  the 
property,  that  is,  to  levy  upon  the  entire  interest  of  the  partner 
against  whom  the  execution  or  attachment  was  issued,  and  to  take 
the  entire  property  of  the  firm  into  his  possession. 

In  the  present  case  the  judgment  debtor,  Steinback,  owned  a 
two-thirds  interest  in  the  copartnership,  and  the  present  plaintiff 
owned  only  a  one-third  interest ;  and  so  far  as  is  shown,  these  cattle 
constituted  all  the  property  of  the  copartnership.  We  think  that 
the  marshal  had  the  right  to  levy  upon  Steinback's  interest,  and  to 
take  all  the  cattle  into  his  possession.  And  after  seizing  them  he 
had  a  right  to  sell  Steinback's  interest  therein.  He  howeyer  gare 
notice  that  he  would  sell  the  entire  property ;  but  as  he  did  not  in 
fact  sell  any  of  the  property,  and  as  it  was  afterward  all  put  mU 
the  hands  of  a  receiver,  at  Hershfield's  instance,  we  do  not  think 
that  by  giving  such  notice  the  marshal  committed  any  substantial 
injury  to  or  against  Hershfield's  rights  for  which  Hershfield  can 
recover  damages  against  either  the  marshal  or  the  plaintiff  in  the 
attachment.  The  present  suit  is  against  the  plaintiff  in  the  attach- 
ment.    The  marshal  was  not  made  a  party  thereto. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
All  the  justices  concurring. 

• 

NoTi  BT  TRB  BiFOBTBK.— The  contraiy  doctrine  is  held  in  HulcMnaon  ▼.  Dubois,  Michi- 
gan Supreme  Court,  Jan. ,  1881.    The  foUowing  is  a  statement  of  the  dedaion : 

A  sheriff,  under  an  execution  against  one  Van  Btten,  levied  upon  and  remoTed  speeifle 
articles  constituting  the  stock  of  a  liveiy  stable  in  the  possession  of  one  Dubois,  on  tlie 
ground  that  Van  Btten  had  an  interest  as  partner  with  Dubois  therein.  Held,  that  tbfr 
seizure  was  wrongful  even  if  Van  Etten  was  partner  in  the  ownerahlp  of  the  property,  ind 
Dubois  was  entitled  to  maintain  replevin  therefor  against  the  sheriff.  Though  Van 
Etten's  interest  as  partner  was  subject  to  his  debts,  it  would  not  be  an  Interost  In  the  spe- 
cific articles  belonging  to  the  firm,  but  only  an  interest  in  the  surplus  that  shoald  remsta 
after  the  debts  of  the  firm  were  paid,  Hankey  ▼.  Qarrett,  1  Ves.  286 ;  TO,ylor  y.  FleJdi, 
4  id .  396 ;  SMpp  v.  Harwood,  2  Swanst.  886 .  Meantime  his  share  is  not  separable  from  Hie 
share  of  his  co-partner,  for  be  has  no  separate  property  in  the  assets  of  the  firm.  JVcmaoii 
▼  Bean,  81  N.  H.  03,  96.  His  share  is  also  subject  to  the  final  adjustment  of  aooooitt 
between  the  partners  themselves.  Sirrine  v.  Bricf^s,  31  Mich.  448.  If  any  levy  of  an  exe- 
cution upon  such  an  interest  can  be  made,  It  must  be  so  made  and  enforced  as  to  protect 
all  rights  of  others.  One  man's  interest  must  not  be  sacrificed  because  anottier  who  is 
associated  with  him  in  business  happens  to  be  in  debt.  Specific  chattels  must  not  be 
taken  on  the  execution,  because  the  spedflc  chattels  are  owned  by  the  firm  and  not  Iff 
either  of  the  partners.  Gibson  v.  Steoeiu,  7  N.  H.  858;  Iforrison  v.  Blod0eet,8  Id.  238 ; 
Treadurn  v.  Broun,  43  Id.  290 ;  Brctoster  v.  Hammet,  4  Conn.  640  ;  2l£atUr  of  SmWi. » 
Johns.  108,  rrUrs  v.  Madfiox,  25  Mo.  77.  The  utmost  extent  of  the  officer's ri|d»to- 
if  he  can  levy  at  all— must  be  to  seise  the  Interest  of  the  partner,  whatever  it  wMf 
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ta»  subjeol  to  all  tbe  paitmenhip  debts  and  to  the  final  aoooimting.  CTiureft  r. 
KMoa^  %  Oonn.  U4;  Tappanr.  BloUdeU  5N.  H.  198;  Sirrine  v.  Briggs,  31  Mich.  443, 
Knerr  t.  Bjo^fiups  85  id.  ISO.  As  was  said  by  Cakpbill,  J.,  in  HaynesY.  KnawUtt 
9  Hidk  40r,  410 ;  **T1i0  partner  not  sued  cannot  on  any  principle  of  Justice  be  placed  in 
soy  wont  coodlUoii  by  a  creditor  of  his  partner  tiian  he  could  have  been  by  his  own  part- 
ner **  At  most  for  the  purposes  of  his  writ  the  oi&oer  only  tskes  the  debtor*s  place  and 
seises  an  Interest  that  can  only  be  measured  by  finsl  acount ;  VandOse  v.  Roaakam,  67 
Fenn.  St.  880.  And  the  action  of  replevin  could  not  be  defeated  on  the  ground  that  the 
partner  bringing  it  was  not  possessed  of  the  entire  ownership.  Each  partner  **has  an 
entire  as  well  as  a  joint  interest  in  the  whole  of  the  joint  property .  A  levy  then  to  affect 
tbe  interest  of  a  i>artner,  cannot  touch  a  specific  proportion  of  the  goods  nor  the  whole, 
becsose  others  have  property  in  every  part  as  well  as  the  whole,  coupled  with  a  right, 
vesting  in  oontnict,  to  use  them  for  the  purposes  for  which  the  partnersliip  was  instituted." 
DtiU  V.  Bogus, »  Penn.  St.  288, 283.  And  see  Atkins  v.  Saxtim,  77  N.  Y.  195.  In  the 
letter  esse  the  sheriff  levied  on  and  seised  the  entire  property  of  the  firm  as  the  sole  prop- 
erty of  the  debtor.  Held,  invalid.  The  court  however  conceded  that  "  the  sheriff  may 
tske  pnsBwInn  of  the  whole  property,  and  upon  a  sale  maj  deliver  it  to  the  purchaser, 
vbo  takas  it  subject  to  the  rights  of  the  co-partners  of  the  debtor,  and  the  creditor  of  the 
firm,  sad  subject  to  an  accounting  which  may  disclose  that  he  derived  no  beneficial  intei^ 
flit  from  his  purchase ;  all  that  he  can  ultimately  obtain  is  the  debtor's  share  of  such  sur- 
|iBi  as  maj  remain  after  payment  of  the  firm  debts  and  the  adjustment  of  the  accounts 
«f  the  partners  as  between  themselves.** 

la  Amdoll  v.  Johnrnm,  Bhode  Island  Supreme  Ooort,  June,  1881,  it  was  held  as  follows; 
Ae  interest  of  a  copartner  in  the  partnership  property  may  be  attached  by  an  individual 
creditor  of  sncfa  copartner.  In  such  a  case  the  sheriff  may  seise  a  chattel  and  deliver  it  to 
Um  pQwhaser  of  the  interest  attached,  who  becomes  a  tenant  in  common  of  such  chattel 
wfUi  the  other  partnen,  but  subject  to  the  partnership  debts  and  equities.  In  PhiXlip8  r 
Gook,  91  Wend.  888,  Oowm,  J.,  held  that  the  sheriff  might  seize  the  whole  of  the  particular 
aitide  and  sell  tbe  Interest  of  the  debtor  in  It,  and  deliver  it  to  the  purchaser,  who  thra 
became  a  tenant  in  oonunon  with  the  other  partner  and  took  subject  to  a  settlement  of  part- 
Mnhip  aceuonta  and  to  the  equitable  claims  of  the  creditors  of  the  iinn,  and  this  we 
thialL  isin  aooordanoe  with  the  other  dedsionson  the  subject.  See^  also,  opinion  of  NxL 
soa.  C.  J.,  in  BfrdeevsT.  Raw,  4  Hill  (N.  Y.),  1B8, 161,  and  as  to  the  disposal  of  the  puT' 
fbsss  money  and  the  remedy  of  the  other  partner,  see  Don&r  v.  Staniffer^  1  Penn.  198L 
AfchQ«Bh,if  the  officer  sens  the  whole,  it  will  be  as  to  the  co-tenant  a  oonverrion.  ladA 
t.Hai,4yt]M;  ITMtST.  Jlbiton« »  id.  15 ;  Bradley  v.  uimold,  16  id.  888;  IToObflrT. 
MHI,  II  PklL  m  I  IToddiB  T.  Gtoofe.  S  HiU  (N.  T.),  47 :  Ilrake  on  AttttOh^  S  »«& 
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^^Wo  miifboe-wstart  supplied  by  tbe  falling  rains  and  melting  snow  from  ft 
bQly  tegkm  or  higb  blofls,  by  tbe  nataral  formation  of  the  ground  is  forced 
to  seek  an  outlet  throngb  »  gorge  or  rayine,  and  by  its  flow  assumes  a  deii- 
nHe  and  natorat  channel  through  which  it  escapes  at  regular  seasons,  and 
sadi  has  always  been  the  case  within  the  memory  of  man,  one  adjacent  land- 
has  no  right  to  obstruct  such  flow,  to  the  damage  of  anothar. 
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But  there  moat  be  a  dutinct  channel,  the  bed  of  a  stream,  with  well  defined 
banks,  cut  through  the  tarf  and  into  the  soil  hy  the  flowing  of  the  water; 
presenting  on  a  casual  glance  to  eweij  eye  the  unmistakable  evidences  of  the 
frequent  action  of  running  water ;  and  not  a  mere  depression ;  and  sadi 
flow  must  be  necessary  to  prevent  the  flooding  of  a  considerable  traa  of 
land.    (See  note,  p.  24&) 

ACTION  for  the  obstruction  of  a  water-course.     The  opinion 
states  the  facts.    The  defendant  had  judgment  below. 

F.  W.  SturgeSy  for  plaintifEs  in  error. 

L.  J.  Orans  and  C.  K.  Welh,  for  defendants  in  error. 

Bbsweb,  J.  This  was  an  action  in  which  the  plaintiff  sooght 
to  recover  of  the  defendants  for  obstructing  a  water-course,  whereby 
his  cellar  was  flooded  and  property  destroyed.  The  pivotal  question 
is  as  to  the  existence  of  a  water-course,  or  any  thing  having  so 
far  the  attributes  of  a  water-course  as  to  forbid  interference  with  it 
by  the  owner  of  the  soil.  It  is  not  pretended  that  there  was  anj 
constant  stream,  any  general  flow  of  water.  Indeed,  it  is  perfectly 
plain  that  the  only  water  flowing  down  this  alleged  water-course 
was  the  temporary  accumulation  of  rainfalls.  It  was  simply  a  pas- 
sage  way  for  surface-water.  True,  there  was  some  testimony  tend- 
ing to  show  the  existence  of  a  couple  of  springs,  but  yery  clearly 
they  were  not  suflicient  to  cause  running  water,  or  start  eren « 
!;emporary  sti-eam.  On  the  other  hand,  it  is  equally  clear  that  the 
configuration  of  the  ground  is  such  that  the  surface-water,  falling 
upon  quite  a  track  of  land,  flows  ofF  through  this  passage-way.  01 
course,  in  time  of  heavy  rains  the  accumulation  forms  a  large 
stream  of  water,  for  according  to  some  testimony  the  tract  of  land 
whose  outflow  of  surface-water  is  along  this  way  amounts  to  from 
one  thousand  to  twelye  hundred  acres.  This  passage-way  runs 
through  the  city  of  Concordia.  Lots  are  laid  off  across  it,  and  the 
obstruction  complained  of  was  in  building  a  store  on  one  of  these 
lots  and  across  this  passage-way.  It  is  described  as  being  from 
three  to  flve  feet  in  depth,  and  from  thirty  to  fifty  feet  m  width. 
Across  it  at  one  time  bridges  were  built  by  the  city.  It  is  called  by 
yarious  witnesses  a  ravine,  a  draw,  a  depression.  Several  testified 
to  having  run  a  mowing  machine  up  its  bed.  Evidently  grass  was 
growing  throughout  most  of  its  extent.    There  was  no  general  cot 
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in  the  soil  by  the  frequent  flow  of  water.    It  was  not  a  ravine,  with 
sharp  and  distinct  banks. 

Now  the  ordinary  rule  concerning  sarface-water  is  settled  and 
familiar ;  the  lower  estate  owes  no  dnty  to  the  higher,  and  the 
owner  of  each  may  use  or  abandon  snrface-water  as  he  pleases. 
"  It  is  not  one  of  the  legal  rights  appertaining  to  laud,  that  the 
water  falling  upon  it  from  the  clouds  shall  be  discharged  over  land 
oontignous  to  it ;  and  this  is  the  law,  no  matter  what  the  conform, 
ation  of  the  face  of  the  country  may  be,  and  altogether  without  re- 
ference to  the  tact  that  in  the  natural  condition  of  things  the  sur- 
lace-watcr  would  escape  in  any  given  direction ;  the  consequence 
is  therefore  that  there  is  no  such  thing  known  to  the  law  as  a 
right  to  any  particular  flow  of  surface-water, /t^?'^  naiurcB.  The 
owner  of  land  may  at  his  pleasure  withhold  the  water  falling  on  his 
property  from  passing  on  to  that  of  his  neighbors,  and  in  the  same 
manner  may  prevent  the  water  falling  on  the  land  of  the  latter  from 
coming  upon  his  own.  In  a  word  neither  the  right  to  discharge 
nor  to  receive  surface-water  can  have  any  legal  existence  except 
from  a  grants  express  or  implied.  The  wisdom  of  this  doctrine  will 
be  apparent  to  all  minds  on  a  little  reflection.  If  the  right  to  run 
in  its  natural  channels  was  annexed  to  surface-water  as  a  legal  in- 
cident, the  difficulties  would  be  infinite  indeed.  Unless  the  land 
should  be  left  idle,  it  would  be  impossible  to  enforce  the  right  in 
its  rigor ;  for  it  is  obvious  every  house  that  is  built  and  every  furrow 
that  is  made  in  a  field,  is  a  disturbance  of  such  right  If  such  a  doc- 
trine prevailed,  every  acclivity  would  be  and  remain  a  water-shed, 
and  most  low  ground  become  reservoirs.  It  is  certain  that  any 
other  doctrine  but  that  which  the  law  has  adopted  would  be  alto- 
gether impracticable.  The  legal  pnnciple,  as  stated  above,  is  fully 
established  in  the  following  cases :  Oreairex  v.  Haywardy  8  Exch. 
291 ;  Rawstron  v.  Taylor,  11  id.  369 ;  Broadbent  v.  Bamsbotham, 
11  id.  602 ;  Dickimon  v.  Worcester,  7  Allen,  19 ;  Parks  v.  Neivbury* 
port,  10  Oray,  28  ;  Luther  v.  Wtnntsimmet  Co.,  9  Gush.  171 ;  Ashley 
▼.  Wolcott,  11  id.  192  ;  Shields  v.  Amdt,  3  Green,  Ch.  234.''  Bowlsly 
T.  Speer,  81  N.  J.  352. 

lliis  rule  is  both  just  and  wise.  It  gives  to  each  owner  the  f ull« 
est  dominion  over  his  own  land,  the  largest  liberty  of  improve- 
ment of  that  land  according  to  the  neoessities  of  his  business  and 
the  dictates  of  his  judgment.  It  enables  each  to  use  and  accumu- 
late all  the  water  falling  upon  his  own  land  — a  right  of  no  small 
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valuo  in  a  State  like  oars.  For  it  is  a  frequent  thing  for  farmers 
on  the  upland  prairies^  away  from  streams,  to  throw  up  a  little  vail 
of  earth  at  the  lower  side  of  their  farms,  and  thus  obtain  a  pool  of 
stock-water  supplied  entirely  from  the  fall  of  rain.  But  wise  or 
unwise,  it  has  become  a  settled  rule,  and  may  not  be  disturbed  save 
by  legislative  action.  Like  other  general  rules,  it  has  some  excep- 
tions, and  the  effort  was  to  bring  this  case  within  one  of  those  ex* 
ceptions — the  one  noticed  by  this  court  in  the  case  of  Pahnerw 
Waddelly  2'i  Kans.  352.  In  reference  to  this  exception  the  District 
Court  charged  as  follows: 

"  *  The  rule  that  the  owner  of  a  tract  of  land  may  obstruct  the 
flow  of  surface-water  across  his  land  appears  to  and  does  have  an  ex- 
ception,  which  is  where  surface-water,  having  no  definite  source,  is 
supplied  from  the  falling  rains  and  melting  snow  from  a  hilly  region 
or  high  bluffs,  and  owing  to  the  natural  formation  of  the  surface 
of  the  ground  is  forced  to  seek  an  outlet  through  a  gorge  or  ravine, 
and  by  its  flow  assumes  a  definite  or  natural  channel,  and  escapes 
through  such  channel  regularly  during  the  spring  months  of  every 
year  and  m  seasons  of  heavy  rains  ;  and  such  has  always  been  tlie 
case  so  far  as  the  memory  of  man  runs.''  The  language  justiead  is 
that  of  the  Supreme  Court  of  this  State,  and  you  are  instructed  that 
the  word  '  gorge,'  as  here  used,  means  a  defile  between  hills  or 
mountains — that  is  a  narrow  throat  or  outlet  from  a  region  of 
country.  If  therefore  a  man  owns  a  piece  of  land  upon  which  there 
is  a  goi*ge  as  thus  defined,  he  has  no  right  to  dam  it  up  so  as  to 
destroy  or  injure  the  region  of  country  to  which  saoh  gorge  is  an 
outlet  A  ravine  is  defined  by  Webster  to  be  a  deep  and  narrow 
hollow,  usually  worn  by  a  stream  or  torrent  of  water ;  a  gorge ;  « 
mountain  cleft.  The  language  which  I  have  heretofore  cited  to  yon 
from  the  opinion  of  the  Supreme  Court  as  creating  an  exception  to 
the  general  right  of  a  party  to  obstruct  the  natural  flow  of  snrbce- 
water,  must  be  taken  to  mean  that  where  the  outlet  to  the  surface- 
water  which  falls  on  a  considerable  region  of  country  is  over  a  tract 
of  land  owned  by  a  person,  and  such  water  has  worn  a  well-defioed 
channel  over  the  land  of  such  person,  and  such  land  lies  between 
hills,  so  that  there  is  no  other  natural  or  i^asonable  outlet  for  sneh 
surface-water,  then  the  person  owning  the  said  tract  may  not  dam 
up  such  channel  and  flow  the  water  back  on  lands  situated  above. 
But  if  a  channel  which  conducts  surface-water  only  runs  throngh  a 
level  tract  of  country,  where  there  is  room  for  such  surface-wnter 
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to  spread  oufc  and  flow  in  other  directions,  and  is  not  'forced/  in 
the  language  of  the  Supreme  Court,  to  seek  an  outlet  through  a 
goige  or  ravine,  then  under  such  circumstances  such  channel  may 
be  obstructed  hy  a  person  who  does  so  for  the  purpose  in  good  faith, 
of  the  better  enjoyment  of  his  own  land,  and  without  malicious 
motiyes,  and  he  would  not  under  such  circumstances  be  liable  for 
damages  which  might  be  occasioned  thereby. '^ 

Upon  this  instruction  rests  the  claim  of  error.  And  that  claim 
substantially  is,  that  by  the  explanations  and  definitions  attached 
to  the  language  of  this  court,  the  conditions  upon  which  the  excep- 
tion to  the  general  rule  depends  were  grossly  exaggerated,  and  in 
fact  the  exception  depriyed  of  any  practical  application  in  this  prai- 
rie State.  Counsel  says  that  there  are  no  mountains  in  Kansas,  and 
that  under  the  District  Court's  interpretation,  the  conditions  of 
the  exception  do  not  here  exist  The  ruling  of  the  District  Court 
was  correct.  The  explanation  of  the  language  of  this  court  was 
in  Tiew  of  the  facts  of  the  case  appropriate,  and  well  calculated 
to  present  to  the  jury  the  true  nature  and  condition  of  the  exception. 
We  shall  not  stop  to  criticise  every  sentence,  nor  do  we  assert 
that  some  expressions  might  not  mislead  in  some  cases.  But  the 
instruction  brings  out  clearly  the  distinction  which  in  this  case  was 
necessary  to  guide  to  a  correct  conclusion.  In  this  State,  outside 
of  a  few  level  bottoms  along  the  Kaw  and  other  streams,  the  general 
configuration  of  the  surface  is  rolling  prairie.  The  elevation  is 
not  high  and  the  depression  is  not  deep.  These  do  not  run  in  par- 
allel hues.  There  is  no  uniformity  in  elevation  or  depression .  There 
is  a  gradual  slope  in  one  direction  and  another.  From  this  very  uneven- 
nessand  irregularity,  it  often  happens  that  the  surface-water  from  a 
hrge  tract  tends  and  flows  toward  and  over  a  single  depression  into 
the  creeks  and  streams.  In  times  of  heavy  rains  a  large  body  of  water 
may  thus  flow.  But  this  of  itself  does  not  make  a  water-course. 
The  owner  of  land  in  this  depression  is  under  no  legal  obligations 
to  receive  this  flow  of  water,  and  may  fill  up  the  depression.  By  so 
doing,  the  flow  of  water  is  simply  spread  over  a  larger  surface,  or 
along  the  next  lower  depression.  There  is  no  large  accumulation 
of  stagnant  water;  no  body  of  tillable  land  is  turned  into  a  swamp 
and  rendered  unfit  for  agricultural  purposes.  The  water  is  not 
forced  to  take  this  outlet.  Deprived  of  this,  it  readily  fiows  off  in 
another.  On  the  other  hand,  it  sometimes  happens^  as  in  the  Prfl- 
^ner  v.  Waddett  case,  that  in  a  hilly  country  the  melting  snows  and 
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falling  rains  on  a  large  tract  form  an  accamalation  of  surface- 
water,  which  must  flow  through  some  defile  or  gorge  between  the 
hills;  or  if  that  be  closed,  must  remain  on  the  tract,  stagnant 
water,  rendering  yaluable  lauds  useless.  In  such  cases  there  ap- 
pears a  public  necessity  to  forbid  the  obstruction  of  such  channel 
And  if  the  defile  may  not  be  closed,  then  the  torrent  which  of  right 
comes  through  it  has  acquired  so  much  of  the  characteristics  of  « 
natural  stream  as  to  be  entitled  to  flow  undisturbed  through  any 
distinct  and  well-defined  channel  which  it  may  have  cut  through 
level  lands  to  the  river  or  lake.  Now  that  which  sustains  this 
lower  channel  is  not  the  fact  that  much  water  flows  in  it,  but  he- 
cause  of  the  impossibility  of  obstruction  or  dispersion  before  the 
stream  reaches  it  Suppose,  for  instance,  a  tract  of  a  thousand 
acres  nearly  level,  but  with  a  slight  incline  toward  one  comer.  Un- 
disturbed, quite  a  volume  of  water  in  a  heavy  rain  might  accamn- 
late  and  flow  toward  this  comer — a  much  larger  volume,  in  fact, 
than  any  which  would  accumulate  in  a  hilly  tract  of  only  five  hun- 
dred acres;  yet  in  the  one  case  it  would  not  be  just  to  call  the 
passage-way  across  the  comer  a  water-course,  for  dispersion  of  the 
water  is  easy  and  without  danger  of  destruction  of  any  considerable 
amount  of  land;  while  in  the  other,  as  dispersion  would  be  impoe- 
sible  and  the  accumulation  must  form  a  stream,  it  might  be  just  to 
hold  it  possessed  of  all  the  essential  attributes  of  a  water-conne. 
In  short,  the  only  exception  to  the  rule  concerning  surfaoe-wateris 
where  necessity  compels  it 

Now  in  the  case  at  bar  the  testimony  discloses  no  such  hilly 
country  as  accumulates  a  large  volume  of  water  and  necessarily 
discharges  it  in  a  single  stream  through  a  gorge  or  defile.  The 
general  slope  and  incline  doubtless  cause  a  large  flow  of  water  in 
times  of  heavy  rain  along  this  depression,  but  the  surface  on  either 
side  of  it  is  comparatively  leveL  If  it  be  filled  up,  the  flowing 
water  will  simply  spread  over  a  wider  surface.  Indeed,  it  would 
seem  that  since  the  flood  out  of  which  this  action  arose,  the  city 
has  partially,  if  not  wholly,  filled  up  this  depression,  and  turned  the 
flow  in  another  direction.  There  was  no  danger  of  flooding  any 
considerable  tract  of  land,  none  in  fact  except  perhaps  a  small  por- 
tion of  the  depression  just  above  the  obstraction.  No  body  A 
land  would  be  rendered  swampy,  or  unfit  for  tillage  or  other  uee^ 
No  interests  of  agriculture  demanded  that  this  passage-way  for 
surface-water  should  be  kept  open.     Indeed,  there  was  no  certointy 
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that  the  owners  of  nearly  all  the  lands  drained  hj  this  passage-way 
might  not  for  farm  purposes  appropriate^  and  without  much  diffl- 
cnlty  except  in  case  of  extraordinary  rains,  all  the  surface-water 
ftUing  on  their  respective  tracts. 

Again,  for  a  water-course  there  must  be  a  channel,  a  bed  to  the 
Btieam,  and  not  merely  low  land  or  a  depression  in  the  prairie  over 
which  water  flows.  It  matters  not  what  the  width  or  depth  may 
be,  a  water-course  implies  a  distinct  channel,  a  way  cut  and  kept 
open  by  running  water,  a  passage  whose  appearance,  different  from 
that  of  the  adjacent  land,  discloses  to  every  eye  on  a  mere  casual 
glance  the  bed  of  a  constant  or  frequent  stream.  SioeilY.  Cutis, 
50  K  H.  439;  a.  o.,  9  Am.  Eep.  276;  Ashley  v.  Wolcoit,  11  Cush. 
192;  ffoffi  y.  Oity  of  Hudson,  27  Wis.  664;  s.  c,  22  Am.  Eep.  714; 
Ang.  on  Water-Courses,  5th  ed.,  §  4;  Barnes  v.  Sairon,  10  Nev. 
21& 

''The  banks  of  a  river  are  those  elevations  of  land  which  confine 
the  waters,  when  they  rise  out  of  the  bed;  and  the  bed  is  that  soil 
ao  usually  covered  with  water  as  to  be  distinguishable  from  the 
banks  by  the  character  of  the  soil,  or  vegetation,  or  both,  produced 
by  the  common  presence  and  action  of  flowing  water.  But  neither 
the  line  of  ordinary  high-water  mark,  nor  of  ordinary  low-water 
mark,  nor  of  a  middle  stage  of  water,  can  be  assumed  as  the  line 
dividing  the  bed  from  the  banks.  The  line  is  to  be  found  by  ex- 
amining the  bed  and  the  banks,  and  ascertaining  where  the  presence 
and  action  of  water  are  so  common  and  usual,  and  so  long  continued 
in  all  ordinary  years,  as  to  mark  upon  the  soil  of  the  bed  a  char- 
acter distinct  from  that  of  the  banks  in  respect  to  vegetation  as 
well  as  in  respect  to  the  nature  of  the  soil  itself.  «  «  «  But 
in  all  cases  the  bed  of  a  river  is  a  natural  object,  and  is  to  be  sought 
for  not  merely  by  the  application  of  any  abstract  rules,  but  as  other 
natural  objects  are  sought  for  and  found,  by  the  distinctive  appear- 
ances they  present ;  the  banks  being  fast  land  on  which  vegetation 
sppropriate  to  such  land  in  the  particular  locality  grows,  wherever 
the  bank  is  not  too  steep  to  permit  such  growth,  and  the  bed  being 
soil  of  a  different  character  and  having  no  vegetation,  or  only  such 
as  exists  when  commonly  submerged  in  water.""'  Howard  y.  In^ 
gsrsoUy  13  How.  427. 

It  is  very  dear  from  the  evidence  that  this  depression  lacked 
these  essential  features  of  a  water-course.  Along  its  bottom  the 
grass  grew  as  elsewhere;  a  little  coarser  and  thicker,  perhaps,  but 
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with  that  as  the  only  difference.  Mowing  machines  were  mn  in  it 
The  turf  was  not  cut  through  and  a  distinct  channel  worn  in  the 
soil  by  the  running  water.  Doubtless  any  one  looking  at  it  in  con* 
nection  with  the  surrounding  laud,  and  noticing  its  lower  level, 
would  perceiye  that  it  was  a  passage-way  for  surface-water;,  bat 
one  examining  it  disconnected  from  its  surroundings  would  not 
instantaneously  perceive  that  it  was  a  water-course  —  that  it  was  a 
channel  cut  and  kept  open  by  frequent  flow  of  water. 

In  this  respect  therefore  as  in  that  previously  noticed,  this  passage- 
way lacked  the  distinctive  attributes  of  a  water-course.  We  have 
given  this  case  much  examination,  and  are  satisfied  that  the  verdict 
of  the  jury  is  correct ;  and  while  as  suggested,  every  expression  in 
the  instruction  of  the  court  may  not  be  strictly  correct,  yet  it  ao 
presented  to  the  jury  the  distinctions  between  a  mere  passage-waj 
for  surface-water  and  a  water-course,  that  they  could  not  have  been 
misled. 

We  see  therefore  no  error  which  justifies  a  reversal  of  the  judg- 
ment, and  it  will  be  affirmed. 

Judgment  affirmed. 
All  the  justices  concurring. 


Nora  BT  TBB  R^wngrm.—  In  BowUby  ▼.  Speer,  81  N.  J.  861,  the  defendant  was  theovMr 
of  land,  situate  on  a  hill-side,  below  which  were  the  premises  of  the  plaintiff.  Above  the 
defendant's  land  was  a  pond,  occasioned  and  fed  exclusively  bj  rain  water.  In  timM  o( 
rain  this  pond  ran  over,  and  with  other  surface-water  ran  down  and  escaped  tbraa^* 
hoUow  in  defendant's  land.  The  defendant  erected  a  stable  on  his  land  over  this  noDov, 
and  thereby  caused  a  portion  of  that  surface-water  to  run  on  the  land  of  the  plsiatiS. 
Hisld,  not  actionable.  WmeuiLKy,  G.  J.,  said,  in  addition  to  the  remarks  dted  in  the  pris- 
eipal  case:  "How  far  it  may  be  necessary  to  modify  this  general  propositioa  in  cssm  is 
whi<^  in  a  hiUy  reii;ion,  from  the  natural  formation  of  the  surface  of  the  ground,  bffe 
quantities  of  water,  in  times  of  excessive  rains,  or  finom  the  melting  of  heavy  snoiri,  tn 
forced  to  seek  a  channel  through  gorges  or  narrow  valleys,  will  probably  req[uire  conMenr 
tlon  when  the  facts  of  the  case  shall  present  the  question.  It  would  seem  that  nek 
anomalous  cases  might  reasonably  be  regarded  as  forming  exceptions  to  the  general  nda** 
**Nor  does  it  seem  to  me  that  there  was  any  significance  in  the  fftct  that  there  was  u 
i^lipreciable  channel  for  this  surface-water  over  the  land  of  the  defendant,  and  into  vUch 
it  naturally  run.  On  every  hillside  numbers  of  such  small  conduits  can  be  found,  but  it 
would  be  Ughly  unreasonable  to  attach  to  them  all  the  legal  qualities  of  water-connes.  I 
am  not  willing  to  adopt  a  doctrine  which  would  be  accompanied  by  so  much  mischieC.'* 

In  Barnes  v.  Sdbron,  10  Nev.  217,  it  is  said:  "It  appears  fkom  the  testimony  tbatOo^ 
rant  Creek  Is  partly  supplied  at  certain  seasons  of  the  year  from  springs  having  their  ri« 
and  flow  along  Its  banks  and  bed,  but  mostly  from  the  melting  snow  on  the  mountslDS- 
There  is  no  regularity  as  to  the  quantity  of  water,  for,  to  quote  the  language  of  several  oC 
the  witnesses,  *  no  two  seasons  are  alike,*  the  amount  of  water  flowing  being  depn^est 
upon  the  character  of  weather  during  the  preceding  winter.  After  a  cold  winter,  «lwi 
deep  snows  have  fallen,  the  water  flows  in  greater  quantity  and  for  a  longer  time  thia 
after  an  open  winter  with  but  little  snow ;  hence  the  amount  of  water  varies  in  Uie  sumiMr 
season  ~  according  to  statements  made  by  dlffereut  witnesses— from  nothing  to  Ave 
thousand  inches.    There  is  a  conflict  of  evidence  as  to  the  real  charaoler  of  this  stream; 
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Ihioonlllei,  hotrorer.  It  ptinelpaDy  ooollned  to  the  qaeatioii,  whether  the  water  therein 
'eooctmonaly  flowa*  Tbe  fiict  that  should  have  been  found  bj  the  court  below  wm 
whether  or  not  Ournml  Greek  was  a  natural  water-oourBO  and  surface  stream.  To  aacer- 
Irin  that  Caet  tl  vaa  not  necesMry  to  determine  whether  the  water  was  corUiintotuiy  flow 
^.  *  A  wator-ooune,*  says  Angell,  *  consists  of  bed,  banks  and  water;  yet  the  water 
aeed  aoi  flow  .oonttauially,  and  there  are  many  water-courses  which  are  sometimes  dry. 
There  Is,  bowevar,  a  disttaiction  to  be  taken  In  law  between  a  re^Iar  flowing  stream  of 
wstsr,  vhkh  at  certain  seasons  Is  dried  up,  and  those  occasional  bursts  of  water  which ,  in 
times  of  fkvahets  or  melting  of  ice  and  snow,  descend  from  the  hills  and  inundate  the 
eountiy.*  Angell  on  Water-courses,  |  4.  This  distinction  was  entirely  ignored  by  the 
eoort  below.  We  are  of  opinion  that  the  testimony  dearly  shows  that  Currant  Creek 
takMigB  to  tlia  first  class  referred  to  by  Angell;  that  It  is  a  'flowing  stream  of  water,  'a 
water  coune  as  dlstlnguJahed  from  water  flowing  through  hollows,  gulches  or  raTines  only 
in  timesoCiaIn  or  melting  snow.  The  finding,  *  that  the  same  is  supplied  at  certain  sea- 
sooB  of  tba  year  from  the  snows  on  the  mountains  aboTe  the  yalley,  and  from  springs 
bavtag  their  rise  and  flow  akmg  tbe  banks  and  bed  of  the  same,*  being  sustained  by  the 
«v1dBaoa»8lv«s  to  this  creek  the  character  of  a  natural  water-course,  in  so  far  as  finding 
onsisiBPolfed.  It  Is  well  aettled  that  In  order '  to  maintain  the  right  to  a  water<x>u8e  or 
trook,  ItmiHt  be  made  to  appear  that  the  water  usually  flows  in  a  certain  direction  and 
by  a  rsgolMr  qhaimel,  with  banks  or  sides.  It  need  not  be  shown  to  fUno  eontimioZly, 
*  *  *  and  It  may  at  ttaneabe  diy,  but  tt  must  haye  a  well-defined  and  substantial  ezist- 
Angell,  suprvk** 


Oravbs  y.  Bulklby. 

(!»  Kans.  M».) 
Surety — judgment  ayavMt  prineip($l --^  res  aeffudieata. 

Id  an  action  ander  a  statute  to  make  the  sureties  of  a  sheriff  parties  to  and 
bound  by  a  judgment  of  amercement  against  their  principal,  aach  judgment 
M  not  conclosiye  on  the  sureties,  but  only  prima  facie  evidence  of  liability. 
{ike  note,  p.  252.) 

i  OTION  to  bind  a  sherifPs  sareties  by  judgment  of  amercements 
nL  The  opinion  states  the  facts.  The  plaintiff  had  judgment 
below. 

(\  W.  Johnson y  for  plaintiffs  in  error. 

Baker  and  WiOiam  O,  ffook,  for  defendant  in  error. 


H0BIOK9  (7*  J-  [Omitting  immaterial  statements.]  On  October 
i,  1879,  this  action  was  commenced,  to  make  tbe  sureties  on 
Young's  official  bond,  who  lived  in  Brown  county,  parties  to  the 
judgment  or  order  of  amercement,  under  the  provisons  of  section  478 
of  the  Code.  The  condition  of  the  bond  was:  "  That  if  the  said  B.  J. 
.  Vol.  XXXYII— 32 
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Young  shall  well  and  faithfully  perform  and  execute  the  duties  of 
his  office  of  sheriff  of  said  county  during  his  continuance  in  ofBo» 
by  virtue  of  his  electiou^  without  fi*aud,  deceit  or  oppiessionj  and 
shall  pay  oyer  according  to  law  all  money  that  may  come  to  his 
hands  as  such  sheriff^  and  shall  deliver  to  his  successor  all  writs, 
books,  papers  and  other  things  pertaining  to  his  office  which  msj 
be  so  required  by  law,  then  the  obligation  shall  be  void :  otherwise, 
to  be  and  remain  in  full  force  and  effect."  On  January  12,  1880, 
the  sureties  filed  their  separate  answers,  alleging  various  matteift 
in  defense,  and  among  others,  'Hhat  without  fault  of  neglect  of 
Young,  the  execution  was  lost,  and  thereafter,  on  seeking  to  make 
a  return  upon  the  execution.  Young  could  not,  by  the  most  dili- 
gent inquiry,  find  the  writ;  that,  on  February  13,  1879,  he  gave 
notice  to  Mrs.  Bulkley  and  her  attorney  of  the  loss,  and  then  trans- 
mitted to  the  clerk  of  the  District  Court  of  Leavenworth  county  a 
statement  of  such  loss  and  the  proceeds  of  collections  under  the 
writ,  which  proceeds  were  applied  upon  the  judgment  and  costs ; 
that  the  proceedings  to  amerce  took  no  notice  of  such  partial  satis- 
faction of  the  judgment ;  nor  did  Young  receive  credit  therefor, 
but  was  amerced  for  the  full  amount  of  the  judgment  and  costs, 
and  interest  thereon,  and  ten  per  cent  penalty  thereunto  added." 

Upon  the  hearing  the  sureties  gave  in  evidence  the  written  state- 
ment of  Young  of  Februaiy  11,  1879,  on  file  with  the  clerk,  and 
the  acceptance  by  Mrs.  Bulkley  of  the  money,  less  the  costs,  tnu- 
mitted  with  the  statement.  Notwithstanding  this  proof,  the  court 
made  the  sureties  parties  to  theorderand  judgment  against  Young, 
and  adjudged  that  the  plaintiff  recover  of  them  the  sum  of  tl,267 
and  costs. 

[Omitting  minor  points.] 

Counsel  for  defendant  in  error  further  contend  that  the  order  or 
judgment  of  amercement  is  res  adfudieaia  as  to  the  soretiee,  and 
that  the  latter  are  not  permitted  to  set  up  as  a  defense  any  matter 
that  occurred  previous  to  the  entering  of  the  judgment  This  part 
of  the  case  has  given  us  serious  trouble.  There  is  great  conflict  of 
authority,  and  the  Ohio  cases  and  several  others  fully  sustain  the 
view  of  counsel.  In  this  connection  we  may  remark  however  tiiafc 
the  case  of  Webb  v.  Anspach,  3  Ohio  St  622,  to  which  we  are 
referred  as  decisive  upon  this  point,  went  off  upon  the  strained 
construction  of  the  Ohio  statute,  that  filing  a  motion  in  the  clerk's 
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office  in  Tacation  and  calling  it  np  in  conrt  is  not  the  making  of  a 
motion  in  open  court. 

To  oar  mind  the  better  opinion  however  is,  that  except  in  cases 
where,  upon  the  fair  constraction  of  the  contract,  the  surety  may  be 
held  to  hare  nndertaken  to  be  responsible  for  the  result  of  a  suit,^en- 
nedjf  v.  Bratfm,  21  Kans.  171,  or  when  he  is  made  privy  to  the  suit  by 
notice,  and  the  opportunity  is  given  him  to  defend  it,  a  judgment 
against  the  principal  is  not  conclusive  against  the  surety.  This  is 
especially  true  in  the  case  of  official  bonds,  where  the  sureties  under- 
take in  general  terms,  as  in  the  bond  set  forth  in  the  petition,  that 
the  principal  will  perform  his  official  duties,  pay  over  the  moneys 
that  may  oome  to  his  hands,  and  deliver  to  his  successor  the  writs^ 
books  and  papers  of  his  office.  They  do  not  agree  to  be  abso- 
lutely bound  by  any  order  or  judgment  against  them  for  official 
miacondact  or  neglect,  nor  to  pay  every  such  judgment  It  is  a 
general  principle  that  no  party  can  be  held  for  a  breach  of  his  own 
obligation  without  an  opportunity  to  be  heard  in  defense ;  and  in 
this  State  it  is  the  policy  of  the  law  to  allow  separate  answers,  aa 
well  as  separate  defenses.  We  think  there  is  nothing  in  the  bond 
executed  by  the  sureties  or  in  the  provisions  of  said  section  478,  that 
debars  the  plaintiffs  in  error  of  the  right  to  contest  with  the 
defendant  in  error  the  question  of  their  liability.  Counsel  seem  to 
concede  that  if  this  were  an  action  on  the  official  bond  of  the 
sheriff  the  sureties  might  make  the  defenses  which  Young  could 
have  made,  but  assert  that  as  this  is  only  a  proceeding  to  make  the 
sareties  parties  to  a  judgment,  nothing  previous  to  the  entering  of 
the  judgment  can  be  considered.  This  construction  overlooks  some 
of  the  provisions  of  section  478.  The  proceeding  is  there  denomi- 
nated  an  action,  to  be  commenced  and  prosecuted  as  other  cases. 
Therefore  if  we  assume  the  proceeding  was  properly  begun  in 
Leavenworth  county  against  the  sureties,  we  must  hold  that  such 
proceeding,  although  a  continuation  of  former  proceedings,  is,  in 
reality,  in  the  nature  of  an  action  as  to  the  sureties  sought  to  be 
charged^  and  that  such  judgment  previously  rendered  against  the 
principal  at  most  is  only  prima  facie  evidence  against  the  sureties 
to  the  bond. 

While  in  an  ordinary  action  upon  the  official  bond,  a  plaintiff 
would  recover  only  the  damages  actually  sustained,  by  seeking  his 
remedy  by  amercement  and  then  under  this  statute,  he  may  recover, 
if  he  recovers  at  all,  the  full  amount  of  his  debt,  with  the  addi- 
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tioDal  penalty,  but  we  do  not  think  it  was  intended  for  the  statate 
to  cut  oif  the  nsnal  defenses  of  sureties.  In  Crawford  ▼•  Wirriy  7 
Oa.  445,  it  was  held  that  a  rale  absolute  against  the  sheriff,  order- 
ing him  to  pay  over  money,  is  neither  an  extinguishment  of  hii 
official  security,  nor  a  bar  to  a  suit  against  his  sureties ;  and  that 
ill  a  suit  on  the  bond,  the  order  is  conclusive  against  the  officer,  b>it 
presumptive  evidence  only  against  the  sureties;  and  they  were 
allowed  to  prove  everything  ah  origine  which  would  have  protected 
the  officer  from  liability.  In  Shelby  v.  Governor,  2  Blackf.  289,  an 
action  of  debt  was  brought  on  a  sheriff's  bond  by  the  governor,  for 
the  use  of  an  execution  creditor  against  the  administrator  of  the 
sheriff's  surety.  The  gravamen  was,  the  sheriff's  failure  to  return 
the  execution.  The  declaration  averred,  inter  alia,  that  the  execa- 
tion  creditor  had  previously  obtained  a  judgment  against  the 
sheriff  for  the  same  neglect  of  duty  then  complained  of.  At  the 
trial  the  plaintiff  offered  in  evidence  the  previous  judgment  against 
the  sheriff.  The  Circuit  Court  refused  to  admit  the  evidence,  and 
the  decision  was  on  a  writ  of  error  approved  of.  In  Jyucas  v.  6o^ 
•ernor,  6  Ala.  (N.  S.)  826,  it  was  declared  that  a  recovery  in  an  action 
against  a  sheriff  for  a  false  return  was  no  evidence  to  fix  the 
liability  of  his  sureties,  when  they  were  sued  upon  his  official 
bond.  In  Whttehead  v.  Woolfolk,  3  La.  Ann.  43,  which  was  a  bind 
for  the  faithful  discharge  of  Conner's  duty  as  receiver,  it  was  held 
that  a  judgment  ascertaining  a  balance  against  him  as  receiver  wai 
not  conclusive  against  the  sureties.  In  Atkins  v.  Baity,  9  Yei]g. 
Ill,  a  judgment  by  confession  of  a  constable  or  upon  testimony  of 
witnesses  was  deemed  evidence  against  the  sureties  of  such  officer, 
but  not  conclusive  ;  and  the  sureties  were  adjudged  the  right  to 
prove  or  establish  such  facts  as  showed  that  the  principal  was  not 
liable.  See,  also,  Taylor  v.  Johnson,  17  Ga.  621 ;  State  v.  Martin, 
«OArk.  629;  Giltinan  y.  Strong,  64:  Penn,  St  242;  DeOreiffs, 
IFttooM,  30  K  J.  Eq.  435;  PicoY.  Webster,  14  Oal.  202;  Brandi 
on  Suretyship,  §g  1,  524,  525,  530. 

The  judgment  and  order  of  the  District  Court  will  be  reversed 
and  the  case  remanded. 

Reversed  and  remanded. 
All  the  justices  concurring. 

NoTB  BT  Tn  RxPOKRB.— To  the  same  effect.  SUfihent  ▼.  Shcifer,  48  Wis  M:i.c  fl 
Am.  Rep.  TW,  and  note,  80K.    See  also  Boone  OntnCir  t.  Jones,  ante. 

In  Fay  t.  EdmiMnn,  86  Kans.  4S0.  the  same  doctrine  was  held,  foUowin^  the  pfindpil 
-case,  and  It  was  held  that  the  judjfment  was   open  to  all  defenses      The  ooort  said : 
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*"  Since  this  caae  has  been  filed  in  this  court  we  have  decided  that  the  order  or  judgment 
In  ameraement  pleadings  against  the  sheriiris  only  prima /ocie,  and  not  oonolusive  evl- 
deooe  against  the  sureties.  Graves  v.  BuUdey,  ante^  p.  219.  That  case  was  pending 
before  us  for  some  months,  and  was  the  subject  of  special  examination  and  study.  That 
dediian  pracClcaUy  disposes  of  this  esse.  It  settles  the  main  question.  It  is  useless  to 
enter  upon  any  further  discussion  of  it,  yet  we  cannot  forbear  saying  that  the  oounsel  in 
this  case  have  filed  yerj  full  and  satisfactory  briefs  upon  the  subject— briete  which  would 
have  asslsled  us  materially  in  our  examination.  Oounsel  for  defendant  in  error  further 
uige  that— we  quote  from  their  brief— In  any  event,  judgments  of  amendment  are  prima 
facU  evidence  against  the  sureties,  and  such  prima  facie  evidence  can  only  be  rebutted  by 
showing  frand,  collusion,  or  mistake  in  the  rendition  of  the  judgment. 

**Wedo  not  80  underetand  the  rule.  The  order  or  judgment  is  prima /oeie  evidence  against 
the  SQieties,  and  If  nothing  further  is  offered,  the  plalntiif  is  entitled  to  a  judgment  sgainst 
them ;  bat  if  they  seek  to  make  a  defense,  that  defense  is  not  as  to  the  manner  in  which 
the  judgment  was  obtained,  but  as  to  the  truth  of  the  charge  upon  which  that  judgment 
was  based.  Conceding  that  there  was  no  fraud,  collusion,  or  mistake  in  the  judgment  as 
nndered,  still  it  does  not  follow  that  judgment  must  go  against  the  sureties.  The 
sbeillj^  honestly  endeavoring  to  make  a  defense,  may  have  omitted  some  material  fact, 
and  so  judgment  may  properly  be  rendered  against  him  upon  the  facts  as  presented ;  or 
he  may  unintentionally  but  negligently  have  omitted  to  make  the  proper  return  upon  the 
ptoccas  la  his  hands,  and  leave  to  amend  and  correct  his  return  may  be  refused,  and  so 
the  judgment  be  correctly  rendered  (the  question  of  amendment  of  return  was  one  of 
the  principal  questions  in  the  case  as  presented  in  20  Kans.,  8upra\  and  yet  upon  the  facts 
SI  tiMy  really  existed,  the  sheriff  may  not  have  been  guilty  of  any  wrong  or  chargeable 
with  any  amercement.  The  question  is  not  how  the  plaintiff  obtained  his  judgment 
agifaist  tiiesiiflflit,  but  aie  the  chaigesupon  which  that  judgment  was  based  really  true  J 
tSie  judgBwnt  Is  prima  facie  evidence  of  their  truth,  but  not  being  conclusive,  the  facta 
thesBselves  are  still  <qpen  to  Investigation.  Sothat  the  original  facts  are  open  tolnqoiiy 
te  this  sctloB.*' 


Habbisy.  Ltkk. 

(2ftKaas»S8L) 

Mofigagee  of  ehtUtelB  —  M2i—  warratUif. 

Ottftaleof  ehtttlels,  annoanoed  as  made  by  Tirtiie  of  a  morlgage, there  ig 
BO  faBpHed  wmrranty  of  title. 

ACTION  for  breach  of  implied  warranty  of  title  of  chattels  sold 
nnder  a  mortgage.    The  opinion  shows  the  ftots.    The  de- 
fendants had  judgment  below. 

Hadmeif  d  MeDondld,  for  plaintiff  in  enor. 

/.  S.  AJhrn,  for  defendant  in  error. 

Vausstotr,  J.     [Omitting  statement] 

The  plaintiff  in  error  states  in  his  brief  the  questions  to  be  con- 
lidered  by  this  court,  as  follows: 
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''  The  principal  question  presented  by  this  case  is,  whether  the 
rule  of  caveat  emptor  applies  to  a  mortgagee's  sale  of  personal  pro- 
perty; for  if  it  does,  the  ruling  of  the  District  Court  was  probably 
correct,  and  if  it  does  not,  then  said  ruling  was  plainly  erroneous- 
We  contend  that  the  rule  does  not  apply  to  such  sales ;  that  on  the 
contrary,  in  all  sales  of  mortgaged  personal  property  made  by  the 
mortgagee  thereof,  the  law  implies  a  twofold  warranty — first,  of 
title  to  the  property  sold  ;  and  second,  that  he,  the  mortgagee,  has 
complied  with  every  requirement  of  law  and  condition  of  the  mort- 
gage requisite  to  vest  in  him  the  right  to  sell  the  property  at  that 
time  and  place,  and  that  he  is  invested  with  such  right/' 

We  think  the  decision  of  the  court  below  upon  the  demurrer 
was  correct  The  doctrine  of  implied  warranty  of  title  in  the  sale 
of  chattels  is  thus  stated  by  Sir  Wm.  Blackstone:  **  A  purchaser 
of  goods  and  chattels  may  have  a  satisfaction  from  the  seller,  ifke 
sells  them  as  his  awn^  and  the  title  proves  deficient,  without  any 
express  warranty  for  that  purpose."  2  Bl.  Com.  451.  In  discasa- 
ing  the  same  point,  Mr.  Parsons  declares  the  following  principle*. 
*^  If  the  seller  is  in  possession,  but  the  possession  is  of  such  a  kind 
as  not  to  denote  or  imply  title  in  him,  there  would  be  no  warrant; 
of  title  in  £ngland,  and  we  are  confident  there  would  be  none  in 
this  country."    1  Pars,  Cent  575. 

At  the  time  of  the  sale,  Lynn  was  in  possession  of  the  property, 
but  his  possession  was  that  of  a  mortgagee,  and  he  publicly  pro- 
claimed, at  the  time  of  the  sale,  that  he  ofi!ered  it  for  sale  under  a 
chattel  mortgage,  and  as  the  mortgagee  thereof.  So  that  it  wai 
evident  that  he  was  not  selling  the  property  as  his  own ;  and  that 
his  possession  was  of  such  a  character  as  not  to  denote  or  imply 
title  in  him. 

Mr.  Schouler,  in  his  treatise  on  Personal  Property,  says:  **So, 
too,  the  sale  by  the  pledgee  or  mortgagee  of  a  chattel,  as  such,  pur- 
ports to  transfer  only  the  peculiar  title  of  a  pawn-broker,  pledgee 
or  mortgagee ;  and  the  circumstances  must  repel  any  inference 
that  a  warranty  of  title  as  owner  is  intended,  though  the  title  thus 
originating  may  havo  ripened  into  a  good  one ;  and  in  the  absence 
of  express  warranty  of  title,  or  fraudulent  conduct,  the  transaction 
will  be  taken  accordingly."    2  Schoul.  Pers.  Prop.  338. 

The  same  doctrine  is  also  announced  in  Skeppard  v.  Earle*,  ^ 
N.  Y.  Sup.  Ct,  13  Hun,  651,  in  the  following  language:  "Upon  Ji 
sale  of  property,  by  virtue  of  a  chattel  mortgage,  the  proceeding  it 
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notice  to  the  public  that  the  mortgagee  is  selling,  not  his  own  title 
to  the  property,  bnt  that  which  he  has  acquired  through  the  mort- 
gage, and  no  warranty  of  title  to  the  property  so  sold  is  to  be  im- 
plied against  the  mortgagee.'' 

le  the  case  of  Marley  y.  Attenborough,  3  Exch.  500,  it  is  decided 
that  **  there  is  no  implied  warranty  of  title  in  the  contract  of  sale 
of  a  personal  chattel;  and  in  the  absence  of  fraud,  a  vendor  is  not 
liable  for  a  defect  of  title,  unless  there  be  an  express  warranty,  or 
an  eqalralent  to  it,  by  declaration  or  conduct.''  '^  A  pawnbroker, 
who  sells  a  chattel  as  a  forfeited  pledge,  merely  undertakes  that 
the  fiuhject  of  the  sale  is  a  pledge,  and  irredeemable,  and  that  he 
is  not  cognizant  of  any  defect  of  title  to  it." 

[Omitting  other  questions.] 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
All  the  justioea  concurring. 


IV  THB  MaTTBB  of  BoBT. 

(86  Eana.  808.) 
Patent  and  chUd^^euBtody  of  child — diooree  in  another  SkOe. 

PUents  had  been  divoreed  bj  the  decree  of  a  Wisoonsin  ooart,  for  the  fault  of 
the  wife,  and  the  CQStodj  of  the  children  had  been  decreed  to  the  father.  The 
cihildran,  respectively  foar  and  five  years  old,  were  In  the  care  of  the 
mother,  living  with  her  parents  in  EAnsas,  the  latter  providing  well  for  them 
In  an  elegant  home.  The  mother's  condact  since  the  divorce  had  been  Irre- 
pToadiable.  The  father  was  a  travelling  saletiman,  generally  on  the  road, 
■and  having  no  home  to  offbr  the  children,  except  under  the  care  of  his 
mother  or  hired  servants.  On  the  petition  of  the  father  for  the  possession 
of  the  children,  held,  that  they  should  be  committed  to  the  custody  of  the 
maternal  grandmother,  upon  security  to  keep  them  in  the  jurisdiction  of  the 
eoart  and  produce  them  when  required,  with  leave  to  the  father  to  visit  them 
at  her  house,  or  take  them  away  at  any  time  for  a  day  within  the  oonnty, 
upon  security  to  return  them.* 

PETITION  for  habetu  carpus.    The  opinion  states  the  case. 

JCoKIm  V.  MeKim  02  R.  I  M2),  M  Am.  Rep.  004,  and  note,  OOS. 
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C.  F.  W.  Dtuehr,  for  petitioner. 

Lueien  Baker,  for  defendant 

Breweb,  J.  This  ie  a  proceeding  in  habeas  carpus,  bronght  bj 
Frank  B.  Bort,  the  father  of  Edith  M.  Bbrt  and  Fred.  Bort,  agamet 
Medora  E.  Bort,  the  mother,  for  possession  of  these  children.  At 
the  time  of  the  commencement  of  this  proceeding  the  children 
lacked  a  few  weeks  of  being,  respectively,  four  and  five  years  old. 
The  parents  were  divorced  by  a  decree  of  the  Circuit  Court  of  Sauk 
county,  Wisconsin,  on  January  26,  1881.  This  decree  awarded  the 
custody  of  the  children  to  the  father,  and  upon  this  degree  plaint- 
iff mainly  relies.  The  petition  in  said  action  was  filed  April  17, 
1880,  by  Mrs.  Bort.  At  that  time  both  parties  resided  within  the 
jurisdiction  of  said  court.  Defendant  filed  a  cross-petition  in  that 
action.  Soon  after  commencing  her  action,  Mrs.  Bort  took  her 
children  and  came  to  Leavenworth  to  live  with  her  parents,  whew 
she  has  ever  since  resided.  In  October,  1880,  she  dismissed  her 
suit  in  Sauk  county,  but  the  case  went  on  to  trial  upon  the  cfosb- 
petition,  and  upon  that  a  decree  was  entered  in  favor  of  defendant 
giving  him  a  divorce  for  the  fault  of  plaintiff,  and  also  the  custody 
of  the  children. 

The  petitioner  invokes  the  benefit  of  that  clause  of  the  Fedenl 
Constitution  which  provides  that  full  faith  and  credit  shall  be  given 
in  each  State  to  the  judicial  proceedings  of  every  other  State,  and 
insists  that  that  decree  concludes  the  question  as  to  the  rights  of  the 
respective  parents  at  its  date,  and  that  unless  some  subsequent  change 
in  the  relative  position  and  fitness  of  the  respective  parties  is  shoini, 
the  custody  must  be  given  to  the  father.  This  claim  seems  to  rest 
on  the  assumption  that  the  parents  have  some  property  rights  in 
the  possession  of  their  children,  and  is  very  justly  repudiated  by  the 
courts  of  Massachusetts.     2  Bish.  on  Mar.  and  Div.,  5  ed.,  204 

We  do  not  however  pro^wse  to  place  our  disposition  of  this  case 
upon  the  decision  of  any  such  question  as  that.  We  shall  concede, 
that  as  between  the  parents,  that  decision  is  a  finality,  and  still  we 
do  not  feel  warranted  in  sustaining  the  petition  of  the  plaintiff. 

We  understand  the  law  to  be,  when  the  custody  of  chidren  is  the 
question,  that  the  best  interests  of  the  children  is  the  paramonnt 
fact.  Rights  of  father  und  mother  sink  into  insignificance  before 
that.     Even  whon  fathor  and  mother  are  living  together,  a  court 
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his  the  power,  if  the  best  interests  of  the  child  require  it,  to  take 
it  away  from  both  parents  and  commit  the  custody  to  a  third  per- 
son. In  other  words,  a  Court  of  Chancery  stands  as  a  guardian  of  all 
children,  and  may  interfere  at  any  time  and  in  any  way  to  proteci 
and  advance  their  welfare  and  interests.  Now  in  a  divorce  suit  die 
court  is  limited  to  the  question:  Which  of  the  two  parents  is  the 
better  custodian  of  the  children  ?  The  decision  only  determines  the 
rights  of  the  parties  inter  sese.  But  in  this  proceeding  the  question 
is:  What  do  the  best  interests  of  the  children  require  ?  Shall  they 
be  given  to  either  party  ?  or  shall  the  court  place  the  custody  with 
some  other  person  ?  Now  the  petitioner  and  respondent,  or  plaint- 
iff and  defendant,  in  this  proceeding,  the  parents  of  these  children, 
late  husband  and  wife,  haye  filed  in  this  court  most  bitter  and  mal- 
ignant charges  against  each  other.  We  have  examined  the  testi- 
mony adduced  in  support  of  these  charges,  and  are  glad  to  know 
Uiat  neither  is  as  bad  as  the  other  would  have  us  believe.  It  is  sad  to 
see  two,  who  but  so  recently  were  joined  in  the  holiest  of  unions, 
and  who  pledged  to  each  other  a  love  and  faith  even  unto  death,  now 
searching  for  epithet  and  charge  to  blacken  each  other's  good  name, 
and  to  pass  down  to  their  little  ones  an  inheritance  of  dishonor. 
When  the  fury  of  present  anger  shall  have  spent  its  force,  and 
calmer  hoars  come,  justice  and  generosity,  we  can  but  believe,  will 
resume  their  sway,  and  bitterly  will  each  regret  the  useless  and  nn  • 
truthful  charges  against  the  other. 

But  the  question  for  our  decision  is,  what  do  the  best  interests 
of  the  children  require?  The  petitioner  is  a  travelling  salesman, 
away  from  home  a  large  part  of  his  time.  While  away,  the  children 
would  necessarily  have  to  be  under  the  care  of  his  mother — a 
woman  past  middle  age  —  or  such  hired  help  as  he  might  secure. 
On  the  other  hand,  Mrs.  Bort  is  now  living  with  her  parents,  Mr. 
and  Mrs.  D.  W.  Powers,  reputable  citizens  of  Leavenworth.  They 
have  an  elegant  home  a  few  miles  from  the  city,  and  have  expressed 
their  desire  to  have  the  care  and  custody  of  their  little  grandcliil- 
dien.  Besides  these,  an  unmarried  sister  and  a  brother  of  Mrs. 
Bort  oonstitnte  the  honsehold.  All  seem  to  have  the  warmest  affec- 
tion for  these  children.  We  see  no  reason  to  doubt  that  Mrs.  Bort 
is  a  loving  mother,  doYoted  and  faithful  to  her  little  ones.  Her 
oondnot  sinoe  she  left  her  husband,  and  since  the  divorce,  seems  to 
have  been  without  reproach.  Whatever  may  be  her  faults,  it  is 
evident  that  these  children  will  receive  only  the  kindest  rare  if  lei'l 
VouXXXVn— 33 
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in  their  present  home.  They  are  of  that  tender  age  when  they  need 
a  mother's  care.  No  stranger,  however  kind,  can  fill  her  place.  We 
may  not  ignore  these  universal  laws  of  our  nature,  and  they  compel 
ns  to  place  these  children  where  they  will  be  within  the  reach  of  a 
mother's  love  and  care.  At  the  same  time,  it  would  be  unjust  to 
have  the  minds  of  those  children  poisoned  against  their  father.  He 
is  industrious,  energetic,  a  good  salesman,  travelling  for  a  reputable 
house  in  Chicago,  a  house  which  appreciates  and  has  confidence  ia 
him.  He  has  a  father's  love  for  these  little  ones,  and  desires  their 
best  wel&re.  He  would  not  have  them  alienated  from  him,  and 
they  ought  not  to  be.  Without  discussing  the  situation  further, 
the  order  which  will  be  made  is  as  follows: 

The  children  will  be  committed  to  the  care  and  custody  of  Mrs. 
Powers,  their  grandmother,  upon  her  giving  a  bond  to  the  State  of 
Kansas  in  the  sum  of  three  thousand  dollars,  with  two  sufficient 
sureties,  to  be  approved  by  the  clerk  of  this  court,  conditioned  that 
she  will  keep  the  children  within  the  jurisdiction  of  this  court,  and 
will  produce  them  in  court  whenever  so  required. 

Whenever  the  father  desires  he  shall,  upon  giving  twenty-four 
hours'  notice  to  Mrs.  Powers,  be  permitted  to  visit  his  children  at  the 
house  of  Mrs.  Powers,  going  there  alone  to  be  with  them  there  alone ; 
he  must  be  received  without  insult  or  injury ;  he  will  also  be  permit- 
ted to  have  the  company  of  his  children  away  from  the  house  of  Mrs. 
Powers  at  any  place  within  the  county  of  Leavenworth  he  may  de- 
sire, to  take  them  out  riding  or  driving  within  the  limits  of  sach 
county,  providing  he  first  give  bond  to  the  State  of  Kansas  in  the 
sum  of  five  thousand  dollars,  with  two  sufficient  sureties,  to  be  ap- 
proved by  the  clerk  of  this  court,  conditioned  that  he  will  not  take 
or  permit  them  to  be  taken  outside  the  county  of  Leavenworth,  and 
that  he  will  return  them  to  the  house  of  Mrs.  Powers  during  the 
day-time  of  the  same  day  upon  which  they  were  taken  therefrom. 

Each  party  must  pay  the  cost  of  his  or  her  own  depositions.  The 
other  cost  will  be  taxed  against  the  petitioner.  The  case  will  be 
continued  in  this  court  for  such  fiirther  orders  and  disposition  as 
the  best  interests  of  the  children  shall  require. 

All  the  justices  concurring. 
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<9  Kmns.  SIO.)* 

Aid&nve  — gltoralig»  ofwriUmirutrumeiU — quuUon  09 1o  ithen  mad*, 

A  Mgotiable  note  offered  in  evidence,  bearing  on  its  face  an  apparent  material 
alteration,  is  admifleible,  and  tbe  qnestion  ae  to  the  time  of  alteration  ia  for 

the  Jury.    (See  note,  p,  260.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

JL  J.  Oraus,  for  plaintiff  in  error. 

Ouihrie  <£  Brown^  Palmer  d  Knappenberger^  and  Edwin  A .  Am* 
tin  for  defendants  in  error. 

HoBTOK,  C.  J.  [Omitting  a  minor  question.]  When  the  written 
instniment  was  presented  in  eyidence  It  appeared  from  the  face 
thereof  that  the  rate  of  interest  had  been  changed  either  from 
seTen  to  ten  or  from  ten  to  seven  per  cent,  and  the  administratrix 
objected  to  the  reception  of  the  writing  in  evidence  until  such 
apparent  alteration  had  been  explained.  The  court  overruled  the 
objection,  and  held  that  the  burden  of  proof  was  upon  the  defend- 
ant to  show  that  the  alteration  was  made  after  its  execution.  Counsel 
challenge  this  rule,  and  insist  that  the  weight  of  authority  is :  If 
on  the  production  of  a  written  instrument  it  appears  to  have  been 
altered,  it  is  incumbent  on  the  party  offering  it  in  evidence  to  ex- 
plain this  appearance.  This  is  a  vexed  question,  and  the  books  are 
fall  of  diverse  decisions.  Four  different  rules  are  generally  stated : 
First  That  an  alteration  apparent  on  the  face  of  the  writing  raises 
no  presumption  either  way,  but  the  question  is  for  the  jury ; 
second,  that  it  raises  a  presumption  against  the  writing,  and 
requires  therefore  some  explanation  to  render  it  admissible  ;  third, 
that  it  raises  such  a  presumption  when  it  is  suspicious,  otherwise 
not ;  fourth,  that  it  is  presumed,  in  the  absence  of  explanation,  to 
have  been  made  before  delivery,  and  therefore  requires  no  explana- 
tion in  the  first  instance. 

It  IS  impossible  to  fix  a  cast-iron  rnle  to  control  in  all  cases  :  but 
certainly  the  second  rule,  and  the  one  contended  for  by  plaintiff  in 
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error,  is  not  the  true  one.  Olearly,  in  ordinary  cases  the  alteratioe 
ought  not  to  raise  a  presumption  against  the  instrnmenty  because 
the  law  never  presumes  wrong.  The  question  as  to  time  of  the 
alteration  is,  in  the  last  instance,  one  for  the  jury.  It  is,  like  any 
other  fact  in  the  case,  to  be  settled  by  the  trier  or  triers  of  the  facte. 
Generally,  the  instrument  should  be  given  in  evidence,  and  in  i 
jury  case  should  go  to  the  jury,  upon  ordinary  proof  of  its  execntioii, 
leaving  the  parties  to  such  explanatory  evidence  of  the  alteratioD 
as  they  may  choose  to  ofFer.  If  there  is  neither  intrinsic  nor  ex- 
trinsic evidence  as  to  when  the  alteration  was  made,  it  is  to  be 
presumed,  if  any  presumption  is  said  to  exist,  that  the  alteration 
was  made  before,  or  at  the  time  of  the  execution  of  the  instrument 
Perhaps  there  might  be  cases  when  the  alteration  is  attended  with 
such  manifest  circumstances  of  suspicion  that  the  court  might 
refuse  to  allow  the  instrument  to  go  before  the  jury  until  some  ex- 
planation ;  but  this  case  is  not  of  that  character.  First  NaL  Bank 
V.  FrankliHy  20  Kans.  264;  Stmer  v.  EUUy  6  Ind.  161;  Parwmrt  v. 
Linsey,  63  lif  o.  63  ;  White  v.  Hass,  32  Ala.  430.  See,  also.  Hunt  v. 
Gray,  35  N.  J.  227  ;  8.  c,  10  Am.  Bep.  232 ;  Hayden  v.  Ooodnm, 
39  Conn.  164 :  Davts  v.  Jermey,  1  Mete.  221. 

Many  of  the  authorities  conflicting  with  these  views,  upon  ex- 
amination  will  be  found  to  have  been  based  upon  principles  applica- 
ble to  the  alteration  of  written  deeds  only,  and  seem  to  have  heen 
founded  upon  the  solemn  character  of  sealed  instruments  ae 
evidence.  As  the  deed  was  the  onlv  evidence  of  a  contract  under 
seal,  and  could  not  be  contradicted,  it  was  highly  important  that  it 
should  declare  the  true  intent  of  the  parties,  and  that  it  should 
speak  an  unvarying  and  unequivocal  language ;  therefore  it  was 
deemed  necessary  to  protect  it  from  every  possibility  of  alteration , 
hence  the  reason  of  many  of  the  decisions  holding  every  alteration 
as  raising  a  presumption  against  the  instrument.  Pigofs  case.  11 
Co.  27. 

[But  on  another  point] 

The  judgment  of  the  District  Court  must  be  reversed,  and  the 
case  remanded. 

Reversed  and  remanded. 

All  the  justices  concurring. 

Non  BT  TUB  Rbpobtbb.— Wharton  sayBOS^.*  f  <■»:  "If  there  Is  notfafiB«  soqpickmi 
on  the  fooe  of  the  Instnunent,  but  the  alteration  is  one  which  appears  to  aooord  with  tbt 
ol^ect  of  the  instrument,  then  we  should  say  that  the  burden  of  proving  bad  ****^  in  tiai 
respect  is  on  the  party  asserting  bad  faith . "    **  Where  hi  a  conferact  inter  ofoot  altvatlaM 
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fH*  lateriinwiHoM  appear,  about  wbksh  alteratlonB  or  intertineatlons  there  is  nothing  sue- 
pidouai  thfd  pnaumption  is  that  they  were  made  before  the  execution  of  the  instrumtfuitt 
aoi}  iMDoe  the  burden  of  proving  that  they  were  made  after  the  execution  of  the  instru- 
It  falls  on  the  party  ■asaillng  it.  The  question  of  spoliation  then  goes  to  the  lury  as  a 
of  fiu^  As  to  negotiable  paper,  it  has  been  said  that  the  law  makes  no  pre- 
wimption,  bat  leayes  the  question  of  prejudicial  alteration  to  be  determined  by  the  juiy 
on  sH  the  eridenoe  of  the  case,  though  when  such  alteration  is  apparent,  and  is  favorable 
10  the  pax^  oOecIng  the  note,  then  he  must  bear  the  burden  of  explanation  ** 

Qrasaleaf  says  (1  Ev.,  f  fitfi):  **If,  on  the  production  of  the  instrument,  it  appears  to 
hsve  been  altered.  It  is  incumbent  on  the  party  ofFering  It  in  evidence  to  explain  this  ap> 
pearsDoe.  Xvery  alteration  on  the  face  of  a  written  instrument  detracts  from  its  credit, 
sad  nndan  It  suspicious;  and  this  suspicion  the  party  claiming  under  It  Is  ordinarily  held 
bound  to  remove.** 

"Gcaefmlly  speaking,  if  nothing  appears  to  the  oontraiy,  the  alteration  will  be  pre- 
mined  to  be  oontemporaneons  with  the  execution  of  the  instrument.  But  If  any  ground 
of  ■unpldon  is  ai^Mtfent  iq»on  the  face  of  the  Instrument,  the  law  presumes  nothing,  but 
leaves  the  question  of  the  time  when  it  was  done,  as  well  as  that  of  the  person  by  wboat 
sad  the  iDtant  with  which  the  alteration  was  made,  as  matters  of  fact,  to  be  ultimately 
found  by  the  jury  upon  proofk  to  be  adduced  by  the  party  offering  the  iustroment  in  evi- 


As  to  negotiable  instruments,  Daniels  states  the  rule  («Neg.  Inst,  U 1417, 1418) :  "Where 
SB  alteration  Is  apparent  upon  the  face  of  the  instrument,*'  the  holder  ought  to  explain 
wby  be  took  It  branded  with  marks  of  suspicion,  and  "  the  very  fact  that  he  received  it  is 
presumpave  evidence  that  it  was  unaltered  at  the  time.  *'  ^*A  different  principle  applies 
10  deeds  and  other  written  contracts;  and  the  exception  is  made  in  respect  to  negotiable 
paper,  becanae  being  Intended  for  circulation,  the  greater  strictness  and  watchfulness  is 
aeoeasaiy  .**  This  exception  Is  recognized  by  Greenleaf  (1  Ev.,  1 664,  note),  citing  a  laige 
euBberof  cases. 

In  Oooeh  T.  Bryantt  1  Shepley,  886,  it  was  held  that  an  apparent  alteration  of  a  figure  in 
the  date  of  a  note  Is  not  evidence  that  the  alteration  was  made  after  execution  and  deUv- 
arr.  but  It  iaa  question  for  the  Jury.  The  court  said  the  oontraiy  doctrine  ■*■  would  be  to 
wrabHth  guHt  hy  a  rule  of  law,  where  there  would  be  at  least  an  equal  probability  of  in- 
aooenoe.**  Tlila  Is  followed,  Orabtme  t.  Clcwfc,  7  Shepley*  W,  and  Is  supported  by 
SonMn  t.  BkieiBioea,  8  Johns.  Gas.  ]jB6  (date  and  amount  altered);  President,  etc,  v.. 
900, 6  H.  J. S16  (name  of  one  of  two  payees  erased);  Sayrc  t.  Beynoids^  6  Id.  787  (date 
sIlBied) ;  Bofley  v.  2liyIor,  II  Omn.  681  (amount  reduced) ;  Admr^9  of  Beaman  ▼.  BumU, 
»  Ti  86  (date  altered);  Cochran  t.  NOtdur,  48  Ind.  460  (condition  detached);  F^trtu- 
VMlfc  V.  jSharp,  4  Sneed,  66  (Scroll  erased);  GiUctt  v.  Sweat,  6  HI.  476  (name  of  one  maker 
eat  off);  iXietev.  Jennys  1  Mete.  9il  (Shaw,  C.  J  ,  obiter).  The  question  is  learnedly 
esamined  in  Admr*»  of  Beaman  v.  iiussett,  90  Vt.  206,  and  the  court  say:  *' Amidst  the 
eooffict  of  authoritlea  in  this  country,  and  with  the  little  aid  that  can  be  derived  from  the 
modem  »"»g'««*»  cases,  I  should  be  disposed  to  fall  back  upon  the  ancient  conunon-law 
nile,  that  an  alteration  of  a  written  instrument,  if  nothing  appear  to  the  contrazy,  should 
be  presumed  to  have  been  made  at  the  time  of  the  execution.  I  think  this  rule  is  de- 
Daaded  by  the  actual  condition  of  the  business  transactions  of  this  country,  and  espe- 
cisQy  of  this  State,  where  a  great  portion  of  the  oontracte  made  are  drawn  by  the  parties 
to  tbem,  and  without  due  care  in  regard  to  interiineatlotts  and  alterations.  To  establish 
•o  Invariable  rule,  such  as  is  claimed  In  behalf  of  the  defendant,  that  the  party  produo* 
tar  the  patwr  should  In  all  eases  be  bound  to  explain  any  alteration  by  extrinsic  evidence^ 
woold.  I  appfebend,  do  Injustice  in  a  great  majority  of  the  Instanoesin  which  It  shoukl  be 
applied.  Sndiarulemightbetolerated  — might,  pertiaps,  be  beneficially  adopted -in  a 
ItfgMf  coMunewlal  oooitry  like  that  of  Great  Britain,  in  regard  to  negotiable  paper,  which 
liSeoeraQy  written  by  men  trafaied  to  clerical  accuracy,  and  is  upon  stamped  paper,  the 
very  cost  of  which  would  Induce  special  care  in  the  drawing  of  It;  but  I  am  persuaded  iu 
application  here  could  not  be  otherwise  than  Injurious.  It  Is  not  often  that  an  alteration 
eu  be  aoeonnled  for  by  extraneous  evidence;  and  to  hold  that  In  all  cases  such  evidenoe 
ttutbe  given,  wttbout  regard  to  any  suspicions  appearance  of  the  alteration,  would  in 
■say  t««»^iMMM  be  doing  such  manifest  Injustice  as  to  shock  the  common  sense  of  most  men.  '* 
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In  HumUnfftOH  ▼.  Ptneh,  8  Ohio  8t.  446,  ttia  held  that  the  erasure  ofthenanie  of  asantf 
oo  a  note  willhe  presamed  tohave  been  made  before  deUvery,  oraftenrud  by  agrwnienL 
**  The  nile  eetahllahed  by  the  greater  weight  of  authority,  both  in  Kngland  and  in  tha 
country,  appean  to  be  that  where  the  alteration  is  suspicious  and  benefldal  to  theboUer 
of  the  paper,  the  party  seeking  to  enforce  it  is  required  to  explain  it  before  he  csa  re- 
cover; bat  where  the  alteration  is  not  particularly  suspicious  and  benefldal  to  the  houfer, 
the  alteration  will  be  presumed  to  have  been  made  either  before  the  ezecotkm  of  the 
paper  or  by  the  consent  of  the  parties  '* 

In  Taylor  ▼•  Jlfoseley,  6  CAP.  :i78,  where  the  amount  was  altered  and  a  place  of  pay- 
ment was  inserted,  it  was  held  a  question  for  the  Jury,  but  *^  it  certcdnly  lay  on  the  plabiiiff 
to  account  for  the  susi>icious  form  and  obvious  alteration  of  the  note.  They  v«e  U» 
Judge  from  inspection  of  the  note.*'  The  same  doctrine  In  Whitjleld  v.  CoUinifWOod,2C 
A  K.  3S6,  where  the  date  was  altered.  So  where  "  without  defalcation  or  set-off*'  tm 
added,  DavU  v.  Carlisle,  6  Ala.  (N.  S.)  707.  So  where  the  payee's  name  being  "B.  C* 
was  by  mistake  written  ''  fi.  R.  C, "  and  the  '*  C'  was  erased,  CUc  v.  Htfte,  44  N.  H.S7. 
But  the  court  recognized  the  doctrine  of  HiU  v.  Bamea^  11  N.  H.  8»5  (where  the  dote  vit 
changed),  that  **  we  hold  the  presumption  to  be  that  an  alteration,  if  unexplained  bf  eri- 
dence,  or  by  circumstances,  or  the  appearance  of  the  paper  itself,  was  made  after  tii» 
execution  and  deliveiy  of  the  instrument,*'  adding,  "yet  the  whole  question  is  for  U» 
Jury;  not  only  the  fact  as  to  whether  there  has  been  any  alteration  at  aU,  where  thov  i« 
doubt  upon  that  point,  but  also  the  time  when  the  alteration  was  made."  So  in  Hunt  t. 
Qray,  85  N.  J.  227;  s.  c,  10  Am.  Bep.  282,  where  the  words  **or  discount  **  were  added  to 
' '  without  defalcation.''  So  in  Paramore  v.  UndacUt  68  Mo.  63,  where  the  words  **sfter 
maturity,"  in  the  interest  clause,  were  erased.  The  court  said,  referring  to  MaUhevn  t. 
Orxiter,  9  Mo.  606:  ''In  the  opinion  it  was  said,  that  the  law  presumes  honesty  of  iw- 
pose  and  of  action,  until  the  contrary  is  shown.  The  ancient  rule  of  evidence  was  there- 
fore to  presume  alterations  and  erasures  of  written  instruments  to  have  been  made  it 
the  time  of,  or  anterior  to,  their  execution;  and  the  weight  of  authority  was  deddedlj  in 
favor  of  the  ancient  rule.  Where  an  alteration  Or  erasure  appears  suspicious  on  its  faoe, 
as  if  the  ink  dilfer,  or  the  handwriting  be  that  of  the  holder  interested  in  the  altentioa.  it 
must  be  explained.  If  nothing  appears  to  the  contrary,  the  alteration  will  be  preaanwd 
to  be  contemporaneous  with  the  execution  of  the  instrument.  But  if  any  ground  of  sd>- 
pidon  is  apparent  upon  the  face  of  the  instrument,  the  law  presumes  nothing:  but  lesv^ 
the  question  of  the  time  when  tt  was  done,  as  well  as  the  person  by  whom,  and  the  int^r. 
est  with  which,  the  alteratiou  was  made,  as  matters  of  feet,  to  be  ultimately  found  by  the 
Jury,  upon  proofe  to  be  adduced  by  the  party  offering  the  instrument  in  evidence  1 
Greeul.  Ev.,  %  fi64.  The  appearance  of  any  thing  suspicious  on  the  face  of  the  instromffl* 
is  a  preliminary  matter,  to  be  determined  on  an  inspection  by  the  court.  Tbeeontt 
looked  at  the  writing  and  found  nothing  suspicious  in  the  character  of  the  alterstioD  or 
erasure;  and  under  these  circumstances  the  instruction  that  it  gave  was  in  confoniiitx 
with  the  long-established  law  of  this  State.'*  So  in  Hayden  v.  Goodnotc,  89  CoulIM, 
where  the  indorsee  erased  the  previous  indorsements,  the  court  held  the  question  one  of 
fact,  following  Bailey  v.  Taylor^  11  Conn.  641,  and  said:  "The  burden  of  proof  of  aonxmt 
ing  for  an  erasure  or  alteration  is  not  necessarily  on  the  party  producing  the  instni- 
ment.*' 

But  the  contraiy  is  held  in  HtOs  v.  Bamea,  11  N.  H.  806,  a  case  of  alterati<m  of  dace  m 
to  a  case  ot  absence  of  any  evidence,  either  on  the  face  or  outside  the  note,  bat  hoUiiij 
that  the  evidence  is  for  the  Jury ;  citing  Oooeh  v.  Bryant ,  1  Shop.  890.  This  was  a  case  ot 
alteration  of  date.  The  same,  Hefner  v.  IVenrich,  32  Penn.  St.  428;  Kennedy  v.  Bank,  if 
Id.  847 ;  Lfno  V.  Merrily  1  Finn.  340.  In  the  last  case  it  is  said;  '*If  a  note  has  bemalt^^ 
In  a  material  part,  it  is  inadmissible  in  evidence  for  any  available  purpose  whatever,  ad 
the  alteration  is  satisfactorily  explained."  The  same  doctrine  in  Knight  v.  O.iteat*.  8 
Ad.  A  Ell.  215;  atfrtrrd  v.  Parker,  2  M.  &  G.  909;  Bfs^iop  v.  Chanibre,  8  C.  &  P.  5S.  T*e« 
were  all  cases  of  altered  dates.  So  where  the  amount  was  increased,  Herman  v.  iXrAti^ 
9fm,  5  Bing.  188:  Tf  heat  v.  Arnold,  86  Oa.  480;  Warren  v.Layton,  4  Barring.  4M.  8o 
where  the  amount  was  decreased,  ChiBm  v.  IVN>mer,  27  Ark.  100.  So  where  **  second  of 
exchange  **  was  altered  to  " only  of  exchange,**  While  v.  Has^^  88  Ala.  480.    So  when  tks 
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of  pajment  was  eraaed,  FonUUne  t.  Cfunter,  81  Ala.  268;  or  added,  SimpBon  v. 
^lacMoHM*9Bair.  186.  So  where  the  name  of  a  promtaor  was  erased,  I>anlelT.i>af»<eI, 
Dud.  8M;  or  torn  off,  ElUrt  ▼.  MeCeUofid,  8  Bush,  677.  So  where  '*if  the  same  be  a 
Ken  on  the  land  bought,**  was  interlined,  McMidcen  v.  Beawhampt  2  La.  290l  So  where 
-"sftardne**  was  erased,  TrasttT.STispanl,  88  Ifloh.  106.  So  where  *' A  Oo/*  was  added, 
WQdyr,Armuty^  6  Cosh.  814.  So  where  the  time  of  payment  was  changed,  Bunnion  r 
Cnme,  4  Bladrf.  4B6.    So  where  *'I  **  was  changed  to  **  we,"  Humphreys  ▼.  GuOUno,  18  N. 

B«  Sol 

In  AvwMt  ▼.  OraU,  1  Pet.  Clrc.  864,  it  was  held,  that  an  apparent  erasure  in  a  deed  or 
nettled  aooonnt  is  presumed  to  have  been  made  after  execution  and  deliyery.  (But  this 
WW  reffereed,  6  Wheat.  fiOS.)  The  same  in  Morris  ▼.  Vanderiin^  1  Dall.  65;  Jach&jn  t. 
Oiiteme,  8  Wend.  566 ;  grantee's  name  on  an  erasure  (but  this  holds  it  a  question  of  fact); 
HerrUk  ▼.  ifa/fn,  88  id.  888  {obiter) ;  Barrinffton  y.  Bank  of  Washington,  14  S.  &  it.  406 
(CTMiire  of  name  of  one  of  several  obUgors) ;  Acker  v.  Ledyard,  8  Barb.  514  (**  in  advance** 
erand  fhnn  condition  for  payment  of  rent  in  a  lease) ;  Jordan  v.  SUwarU  88  Penn.  St. 
M4  C*or  any  other  person  whatsoever**  inserted  in  a  warranty  in  a  deed,  *'the  law  pre- 
sames  nothing,  bat  leaves  the  question  as  to  the  time  when  it  was  done  to  be  ultimately 
found  by  the  jury,  upon  proote  to  be  adduced  by  him  who  offers  it  in  evidence  *') ;  Piercey 
▼.  Plercey,  5  W.  Ya.  199  (a  seal  torn  off  a  bond) ;  Neweomb  v.  Pretbreyt  8  Mete.  406  (signa- 
toTB  of  grantor  erased) :  Porter  v.  Doby^  8  Rich.  Eq.  48  (sealed  note  with  seal  cut  out) ; 
WalLan  v.  Short,  10  ni.  S68  (**  thirty  dollars  worth  of  salable  cattle  shall  be  delivered 
above  Che  ftfty  [|60]  worth,**  interlined  in  an  agreement  for  fifty  dollars  worth  of  good 
cattle). 

On  the  ocho'  hand,  in  Wieku  v.  CatUfc,  5  Harr.  &  J.  56,  it  was  held  that  in  case  of  an 
efMDie  of  the  names  of  attesting  witnesses  in  a  deed,  *'  it  is  not  incumbent  on  the  party 
who  wishes  to  avoid  the  deed  by  its  erasure,  to  prove  that  the  alteration  was  made  after 
its  eieeutfon  and  delivery.**  But  this  was  on  the  ground  that  **  attesting  witnesses  are  not 
neoeaary  to  the  validity  of  a  deed.**  The  same  doctrine,  Van  Home  v .  DorrancCt  8  Dall. 
806  (description  of  premises  written  on  an  erasure) :  Boothby  v.  Stanley ,  84  Me.  515  (in  a 
ntnm  to  an  execution,  **  two  public  places  in  said  town  of  Leeds  **  changed  to  *'  the  said 
town  of  Leeds**) ;  Smith  v.  MeCtowan,  8  Barb.  404  (grantor's  name  written  over  an  era- 
sure) ;  Matthews  v.  CSooUer,  9  Mo.  705  (insertion  of  **  square  **  before  "  miles  "  in  an  agree- 
ment) ;  Horry  Di8t,  v.  Harriaonj  1 N.  A  McC.  554  (Interlineation  in  bond) ;  HoffdJtnQer  v. 
Shiitt,  16  S.  A  B.  44  (Inaertion  In  deed  .of  exception  diminishing  the  interest  conveyed ; 
Doe  V.  CSatoinorCt  16  Ad.  Jc  EIL  (U*  8.)  745  (immaterial  alterations  in  deed).  Here  Lord 
CAMruLL  said:  '*A  deed  cannot  be  altered  after  it  is  executed,  without  fraud  or  wrong; 
and  the  presomptlon  is  against  fraud  or  wrong.  A  testator  may  alter  his  will  without 
fraud  or  wrong  after  It  has  been  executed,  and  there  is  no  gn^und  for  any  presumption 
that  the  alteration  was  made  before  the  will  was  executed.**  So  in  PuUer  v.  Snow,  8  Dev, 
itt,  where  a  date  was  altered  so  that  It  would  deprive  the  grantee  of  a  year*s  interest.  So 
in  Stoner  v.  £&<«,  6  Ind.  168,  where  a  deed  of  a  patent  was  altered  by  striking  out  the 
names  of  certain  of  the  counties  in  which  the  right  to  sell  was  granted.  In  this  case  the 
coort  laid :  **  The  alteration  of  a  paper  is  a  question  offset  for  a  jury  to  try,  and  we  know  of 
no  nile,  founded  In  reason,  which  makes  the  eyes  of  the  court  any  better  than  those  of  the 
jury  upon  an  inspection  of  the  Instrument.  The  appearance  of  the  alteration,  when  com- 
paied  with  other  parts  of  the  instrument,  may  of  itself  be  sufficient  to  condemn  it,  and 
the  motive  for  the  change  may  be  deduced  from  its  nature,  and  the  effect  upon  the  party, 
as  being  for  or  against  his  interest.  The  motive  in  some  cases  may  be  apparent,  but  in 
ochen  tt  may  not.  In  general,  it  would  scarcely  be  supposed  that  a  party  having  custody 
of  a  deed  would  choose  to  injure  his  own  title  by  tampering  with  it;  but  he  might  have 
nch  Inducemeot.**  ^*  We  are  of  the  opinion  that  where  the  alteration  is  of  such  a  character 
as  to  deleat  entirely  the  operation  of  the  instrument,  for  any  purpose,  as  in  the  case  of 
the  erasure  of  the  signature  and  seal  to  a  deed  or  other  Instrument,  so  that  admitting  all 
to  be  true  that  appears  upon  the  instrument  when  produced,  it  will  be  void  in  law,  It 
•hoold  be  explained.  In  the  first  Instance,  before  it  should  be  permitted  to  go  to  the  jury . 
Is  other  cases,  the  instrument  should  be  permitted  to  be  given  in  evidence,  and  should  go 
to  the  jury  upon  the  ordinary  proof  of  its  execution,  although  an  alteration  may  appear 
In  it,  leartng  the  parties  to  such  explanatory  evidence  as  th^  may  choose  to  offer.    But 
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If  there  ia  neither  hitrinsic  nor  extrioaic  evidence  as  to  when  the  alteration  was  luade,  the 
presumption  of  law  is  that  it  was  nuule  before  or  at  the  execution  of  the  Instnimwit "  i>o 
in  LUUe  v.  Henuioii,  10  Wall.  81,  the  case  of  an  erasure  in  a  patent.    So  hi  mrrim  t 
BrtggSf  81  Mich.  445,  thecase  of  an  unsuspicious  alteration  of  a  chattel  mortcase.  Sola 
Munroe  ▼.  Eaatman,  id.  868%  where  the  number  of  a  section  in  the  description  in  a  deed 
was  written  over  an  erasure.    So  in  Bam90if^9  Jidminigtrators  v.  lfcCue,SlGratuM, 
where  a  date  in  a  recital  in  a  bond  had  been  altered,  the  court  hcdd  the  question  one  of 
fact,  whether  the  alteration  waa  material  or  not.    The  aame  doctrine  in  Xdoriniek  t 
V%tzmorri8„  89  Mo.  84,  where,  in  a  deed,  the  description  of  a  note,  to  secure  whidi  It  wm 
given,  was  changed  from  ''  ten  "  to  ''two."    So  in  MUliken  v.  Jfortin,  66  UL  18.  where 
part  of  a  deed  waa  in  a  different  hand  and  ink  f^om  the  reat.    So.in  NcUinnal  Bank  v. 
Franklin,  80  Kana.  864,  where  in  an  order  of  aale  dhrected  to  *'  C.  B.,  deputy  aheriit*'  the 
llrat  three  worda  had  been  eraaed.    The  court  held  thia  inunaterial,  and  obaerred,  dtin^ 
the  rule  as  laid  down  by  Oreeuleaf :  "And  the  fule  is  a  reasonable  one.    Nearly  evciT  one 
can  write,  and  written  instruments  are  as  abundant  as  the  leaves  of  the  forests.   Tliey  are 
prepared  by  all  sorts  of  persons  —  those  skilled  in  the  law,  and  those  not—and  cover  afl 
sorts  of  transactions.    Pending  negotiations,  the  original  draft  is  sul^ect  to  coostut 
changes,  and  is  as  often  signed  with  all  the  changes,  erasures  and  interlineatkma,  ai  it  if 
copied  for  execution.    The  hurry  of  business  will  not  wait  for  perfect  copies  withovt  en* 
sures  or  interlineations.    The  law  must  take  things  as  it  finds  them,  and  adjust  its  mks  to 
the  facts  of  every-day  life.    To  require  in  every  case  of  change,  proof  that  the  champ 
waa  made  before  execution,  before  the  Instrument  is  admissible  in  evidence,  would  tead 
to  prevent  rather  than  accomplish  justice.    It  will  be  borne  in  mind  that  the  more  import- 
ant the  transaction,  the  more  likelihood  of  parties  waiting  for  a  perfect  copy,  and  of  re- 
membering the  circumstances,  or  noting  the  fact  of  any  alteration,  while  the  less  impoti' 
ant  the  transaction  the  less  likelihood  of  waiting,  or  noting,  or  of  remembering.   Hence, 
evidence  would  be  more  accessible  in  the  former  than  in  the  latter  case,  and  at  the  atsie 
time  less  likely  to  be  needed.    So  that  the  presumption,  in  the  absence  of  suqiidoas  dr- 
cumstances,  that  the  change  was  Innocent,  and  made  before  execution,  runs  paralld  vlih 
the  actual  experiencea  of  business,  and  tends  to  uphold  those  transactions  which  stand  in 
most  need  of  such  help." 

In  Cox  V.  Palmer,  U.  S.  Circuit  Court,  Minnesota,  June,  1880,  HcCrary,  J.,  held,  thtt  it 
deciding  as  to  whether  an  interlineation  in  an  instrument  is  an  unauthorised  altenUioB  or 
not,  the  rule  is  that  if  the  interlineation  is  in  itself  suspicious,  as  if  it  appears  to  be  ooa- 
trary  to  the  probable  meaning  of  the  Instrument  as  it  stood  before  the  insertion  of  tfaelB- 
teriined  words  ;  or  if  it  is  in  a  handwriting  different  from  the  body  of  the  InstmmenL  or 
appears  to  have  been  written  with  different  ink — in  all  such  cases,  if  the  court  oonddn 
the  interlineation  suspicious  on  its  face,  the  presumption  wHl  be  that  it  was  an  unantbo^ 
iaed  alteration  after  execution.  On  the  other  hand,  if  the  interlineation  appean  ia  the 
same  handwriting  with  the  original  instrument,  and  bears  no  evidence  on  tU  face  of  har. 
Ing  been  made  subsequent  to  the  execution  of  the  Instrument,  and  espedaOy  if  It  <x4f 
makes  clear  what  was  the  evident  intention  of  the  parties,  the  law  will  presume  tint  8 
was  made  in  good  faith,  and  before  execution.  Stoner  v.  Ellis,  6  Ind.  168 ;  HuntitH/U^  ^' 
Ftnch,  8  Ohio  St.  445;  NkhoU  v.  Johnson,  10  Conn.  108;  Burfiham  t.  Ayer,  85  N.  RSa; 
Becman  v.  Russell,  80  Yt.  805. 

Where  the  alteration  is  not  apparent,  the  burden  is  on  the  party  allegteg  It  to  shov  tt. 
PuUen  V.  Hutchinson,  18  Shepl.  854 ;  Muekleroy  v.  Bethamy,  87  Tex.  651 ;  Bn/wn  t.  fM0>i 
88wan,  680;  Meikew.  St.  8av.  Inst.,  66 Ind.  866. 
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OrrT  OF  Emporia  y.  Sodbht. 

OBS  Kana.  688.) 
Municipal  corporation — right  to  draw  wUerfrom  private  dam. 

Ibe  pkintlff  had  erected  and  for  nineteen  years  maintained  and  operated 
ezpensiye  milla  on  the  bank  of  a  river,  the  power  being  f  arnished  by  a  dam 
at  the  Bame  time  bailt  across  the  river  by  him.  The  sapply  of  water  was  at 
some  seasons  insufficient  to  drive  the  mills.  The  defendant  city  then  erected 
water-works  for  its  municipal  purposes,  and  supplied  them  from  this  pond, 
bj  direct  draught  through  pipes  and  by  percolation  into  adjacent  wells 
without  condemnation  or  compensation.  Held,  that  the  city  should  bo 
enjoined.    {See  note,  p.  274.) 

INJUNCTION.     The  opinion  states  the  case.    The  plaintiff  had 
jodgment  below. 

L  JS,  Lamb&rif  Rom  Bums,  A.  A.  Hurd  and    W.  (7.  Campbell, 
for  plaintiffs  in  error. 

Scalt  di  Lynn  and  Almerin  Gilleti,  for  defendant  in  error. 

Brbwbb,  J.  This  case  presents  some  questions  which  are  new 
in  the  history  of  this  State,  and  upon  which,  indeed,  few  authori- 
ties can  be  found  anywhere.  The  facts  are  these  :  Soden  is  the 
owner  of  some  mills,  built  on  his  own  land,  on  the  banks  of  the 
Cottonwood  river.  These  mills  are  propelled  exclusively  by  water 
power.  To  secure  this  power  Soden  erected  and  maintains  a  dam, 
which  raises  the  water  some  seven  or  eight  feet,  and  makes  above 
the  dam  quite  a  pond.  The  mills  are  of  great  value,  having  cost 
many  thousands  of  dollars.  Soden's  title  to  this  water  power  is  clear 
and  fall.  He  has  used  and  maintained  it  for  nineteen  years.  He  owns 
the  land  upon  which  the  dam  is  built,  and  purchased  and  obtained 
a  conveyance  from  the  upper  riparian  owner  of  the  right  of  flowage. 
This  conveyance  was  excuted  and  recorded  in  1860.  In  188G,  the 
€ity  of  Emporia,  a  prosperous  city  of  5,000  inhabitants,  constructed 
a  system  of  water-works  for  the  purpose  of  supplying  its  citizens 
with  water,  and  purchased  a  tract  of  land  adjoining  and  above  the 
null  property  and  extending  to  the  center  of  the  hver.  On  this 
land,  and  from  seventy-five  to  a  hundred  feet  from  the  bank  of  the 
river,  it  dug  a  well  twentv-five  feet  in  "diameter  and  twenty-six 
Vol.  XXXVII  —  84 


266  KANSAS, 


Citj  of  Emporia  ▼.  Soden. 


feet  in  depth.  The  court  f onnd  that  this  well  drew  its  sapply  of 
water  from  the  plaintiff's  mill  pond.  Into  the  well  it  sank  one 
pipe,  and  another  it  ran.  into  the  mill  pond.  The  latter  however 
it  intended  to  nse  only  in  case  of  fire,  depending  on  the  former  for 
the  ordinary  snpply  of  the  city.  Soden  duly  warned  the  city  not 
to  attempt,  directly  or  indirectly  to  take  water  from  his  mill  pond. 
No  condemnation  of  the  water,  and  no  arrangement  with  Soden^ 
were  ever  made.  Whereupon  Soden  brought  this  action,  and 
obtained  an  injunction  in  the  District  Court  restraining  the  citj 
from  taking  water  from  the  pond  or  well.  To  reverse  such  judg* 
ment,  this  proceeding  in  error  has  been  brought. 

[Omitting  minor  questions.] 

For  the  present,  and  to  determine  the  legal  rights  of  the  parties^ 
we  shall  assume  that  in  case  of  fire  the  water  will  be  taken  directlj 
from  the  mill  pond  by  means  of  the  pipe  running  into  it,  and  thtt 
generally  the  supply  of  water  in  the  pond  will  be  reduced  by  means 
of  the  indirect  abstraction  through  the  well,  and  the  subsequent 
transmissions  through  the  streets  of  Emporia  for  the  accommoda- 
tion of  its  citizens.  Has  the  plaintiff  any  remedy  for  this  direct  and 
indirect  abstraction  of  water,  and  consequent  diminution  in  amount 
of  power  ?  The  amount  of  water  now  used  by  the  city  and  its  pres- 
ent effect  upon  the  plaintiff's  business  do  not  determine  the  qnes- 
tion  of  right  or  remedy.  The  continuance  of  the  water- works,  as  well 
as  the  growth  of  the  city,  will  increase  the  demand;  and  if  the  pres- 
ent abstraction  can  be  sustained,  there  is  no  legal  principle  upon 
which  the  future  and  larger  abstraction  can  be  restrained.  Now, 
that  the  flow  of  water  in  the  natural  channel  of  a  surface  stream  i» 
a  property  right  of  the  riparian  owner,  is  unquestioned  and  familiar 
law.  Shamleffer  v.  Jtitt  Co.,  18  Kans.  24.  If  any  individual  should, 
hy  digging  a  new  channel  a  few  hundred  feet  above  Soden's  dam, 
attempt  to  divert  the  flow  of  the  stream,  beyond  doubt  he  would 
be  restrained.  And  this  restraint  would  be  granted,  not  because 
of  the  mere  fact  of  digging  a  channel,  but  because  thereby  the 
natural  flow  of  the  stream  was  prevented  ;  not  because  of  the  man- 
ner, but  because  of  the  fact  of  the  diversion.  The  restraint  would 
be  granted  as  readily  if  the  abstraction  was  by  pipes  and  pumps, 
as  if  by  channel  and  a  change  of  current.  The  principle  is  this: 
That  whatever  of  benefit,  whether  of  power  or  otherwise,  comes 
from  the  flow  of  water  in  the  channel  of  a  natural  stream,  is  a  mat- 
ter of  property  and  belongs  to  the  riparian  owner,  and  is  protected 
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in  law  juBt  as  fully  as  the  land  which  he  owns.  It  cannot  be  taken 
for  private  nse  except  by  his  consent,  and  for  pablic  use  only  upon 
due  compensation. 

With  these  general  and  conceded  principles,  let  us  now  inquire 
as  to  the  validity  of  the  grounds  upon  which  the  action  of  the  city 
is  sought  to  be  justified.  The  fact  is  obvious,  that  by  means  of  the 
pipe  running  into  the  pond,  there  will  be  in  case  of  fire  a  direct 
abstraction  of  water,  and  the  fact  is  found  that  by  means  of  the  well 
there  is  an  indirect  abstraction.  The  fiow  of  water  is  as  heretofore 
stated  thus  interfered  with  and  the  power  diminished.  It  is  in  evi- 
dence that  while  at  certain  seasons  of  the  year  the  water  supply  is 
more  than  enough  for  all  of  plaintifTs  present  uses,  and  that  during 
such  seasons  the  consumption  of  water  in  the  city  would  work  no 
present  injury,  yet  at  other  seasons  the  supply  is  insufficient,  and 
some  or  aU  of  his  mills  are  compelled  to  stop  running.  Hence  natn- 
lally  any  abstraction  of  the  water  would  tend  to  increase  the  time 
dnring  which  his  mills  must  be  idle,  and  therefore  work  present 
and  positive  injury —  an  injury  increasing  with  the  increasing  con- 
sumption by  the  city.  Further,  if  plaintiff  is  entitled  to  this  water 
power  at  all,  he  is  entitled  to  all  of  it,  and  may  increase  the  numbei* 
of  mills,  or  amount  of  machinery  propelled  by  it,  until  his  uses  shall 
wholly  exhaust  it.  So  that  matters  of  amount  really  fade  out  of 
sight,  and  the  question  is  one  of  right  and  title. 

The  city  defends  its  action  upon  three  grounds.  First,  as  to  the 
pipe  running  into  the  pond  and  the  water  thus  taken  therefrom, 
that  such  use  is  intended  in  cases  of  fire  only,  and  that  then  "  aalus 
paptdi  suprema  lex  "  controls.  As  in  case  of  fire,  the  general  safety 
justifies  the  destruction  of  one  building,  to  prevent  the  spread  of 
fire  and  the  ruin  of  all,  so  such  emergency  will  justify  the 
appropriation  of  even  the  entire  fiow  of  any  river.  We  do  not 
doubt  that  emergencies  may  arise  which  justify  the  most  extreme 
measures,  and  that  in  such  emergencies  the  individual  must  suffer 
for  the  needs  and  protection  of  the  public.  But  it  is  not  every 
fire  that  creates  such  an  emergency.  An  isolated  building  on  fire 
endangers  little  or  nothing.  Tet  to  save  somebody's  bam,  whose 
bnming  endangers  no  other  building,  the  city  proposes  to  take 
from  plaintiff  some  portion  of  the  power  necessary  for  the  running 
of  his  mills.  Is  this  not  very  like  robbing  Peter  to  pay  Paul  ? 
May  the  city  take  one  man's  property  to  prevent  another  man's  loss? 
Doubtless  the  public  owes  to  the  individual  the  duty  of  reasonable 


268  KANSAS, 


Gitj  of  Emporia  ▼.  Soden. 


effort  to  prevent  destnictioii  by  fire,  bat  such  duty  does  not  compel 
premeditated  and  uncompensated  appropriation  of  private  property. 
The  pubhc  may  justify  the  destruction  of  one  building  by  powder, 
to  save  many  buildings  from  destruction  by  fire ;  but  the  possibility 
of  such  an  emergency  will  not  authorize  the  public  to  take  possefl- 
sion  of  every  individual's  cellar  and  turn  it  into  a  powder  magaziDe, 
so  as  to  be  ready  for  the  emergency. 

A  second  matter  of  defense  is  this  :  While' the  undiminished  flow 
of  the  stream  is  conceded  to  be  the  right  of  every  riparian  owner, 
yet  this  right  has  always  been  limited  to  this  extent,  that  each 
riparian  owner  may,  without  subjecting  himself  to  liability  to  any 
lower  riparian  owner,  use  of  the  water  whatever  is  needed  for  his 
own  domestic  purposes  and  the  watering  of  his  stock.  The  city 
is  a  ripahan  owner,  and  whether  it  uses  little  or  much,  it  is  simply 
taking  for  domestic  purposes.  Each  individual  citizen  of  Empom 
may  buy  land  oi^  the  banks  of  the  river  and  then  take  for  domestic 
uses  whatever  amount  of  water  he  needs.  What  the  individaal 
separately  may  do,  the  city  representing  all  the  individuals,  has 
done.  Does  the  manner  in  which  the  result  was  accomplished 
make  any  difference  to  the  right  ? 

This  argument  is  plausible,  but  not  sound.  A  city  cannot  he 
considered  a  riparian  owner  within  the  scope  of  the  exception 
named.  The  amount  of  water  which  an  individual  living  on  the 
banks  of  a  stream  will  use  for  domestic  purposes,  is  comparatively 
trifling.  Such  use  may  be  tolerated  upon  the  principle  de  tninmis 
non  curat  lex.  It  is  a  use  which  must  always  be  anticipated,  and 
may  reasonably  be  considered  as  one  of  the  benefits  of  the  owner- 
ship of  the  banks  of  a  natural  stream.  Every  one  proposing  to 
utilize  the  power  of  running  water  should  reasonably  expect  that 
the  stream  is  chargeable  with  such  a  slight  burden.  It  is  only  a 
fair  equalization  of  rights.  But  the  taking  of  water  for  the  snpply 
of  a  populous  and  gro  wing  city,  stands  upon  an  entirely  different 
basis.  No  man  can  foresee  this;  and  if  it  were  tolerated,  no  one 
would  dare  to  expend  money  in  utilizing  this  power  for  fear  of  its 
being  soon  taken  from  him  without  compensation,  and  with  total 
loss  to  his  investment.  The  city,  as  a  corporation,  may  own  laud 
on  the  banks,  and  thus  m  one  sense  be  a  riparian  owner.  But  this 
does  not  make  each  citizen  a  riparian  owner.  And  the  corporation 
18  not  taking  the  water  for  its  own  domestic  purposes  ;  it  is  not  an 
individual;  it  has  no  natural  wants  ;  it  is  not  taken  for  its  own 
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lUBy  bot  to  supply  a  mnltitude  of  indiyiduals ;  it  takes  to  sell. 
Again,  the  statute  under  which  the  city  is  acting  (Gomp.  Laws 
1879,  p.  997,  §  1),  authorizes  the  taking  of  water  *'  for  the  purpose 
of  supplying  the  inhabitants  of  such  cities  with  water  for  domestic 
use,  the  extinguishment  of  fires,  and  for  manufacturing  and  other 
purposes.^  It  would  be  strange  if  the  city  could  destroy  plaintifPs 
water  power  without  compensation,  and  then  sell  it  to  other  manu- 
facturers, and  thus  build  up  rival  establishments.  This  same  ques- 
tion was  before  the  Supreme  Court  of  Alabama,  and  in  a  well- 
oonsidered  case  the  same  conclusion  was  reached.  We  quote  from 
the  opmion  in  that  case  : 

^  It  is  insisted  however  that  the  fact  that  the  city  of  Mobile 
owned  land  on  the  creek,  upon  the  point  where  the  mill  of  the 
defendant  in  error  was  located,  gave  to  that  corporation  the  right 
to  the  use  of  the  water  in  sufScient  quantities  to  supply  the  domes- 
tic purposes  of  its  inhabitants.  That  a  riparian  proprietor  has  the 
right  to  oonsume  eyen  the  whole  of  the  water  of  a  stream,  if 
ahBolutely  necessary  for  the  wants  of  himself  and  family,  has 
reoeiyed  the  sanction  of  judicial  decision.  Evans  y.  Merriweaihery 
3  Scam.  496 ;  Arnold  y.  Foot,  12  Wend.  330.  But  if  this  doctrine 
be  correct,  it  can  have  no  application  in  the  present  instance, 
because  it  rests  upon  reasons  which  are  wholly  inapplicable  to  cor 
porations,  which  are  artificial  bodies,  and  can  have  no  natural  wants. 
There  are  however  other  considerations  which  would  forbid  the 
extension  of  this  rule  to  the  case  before  us.  The  city  of  Mobile  is 
not  located  upon  the  creek  ;  it  is  from  three  to  five  miles  distant. 
To  hold  that  a  municipal  corporation  can,  from  the  mere  fact  of 
owning  land  upon  a  water-course,  acquire  the  right  to  divert  the 
water  in  sufficient  quantities  to  supply  the  domestic  wants  of  its 
inhabitants,  residing  at  a  distance  of  from  three  to  five  miles,  to 
the  injury  of  other  proprietors,  would  be  unreasonable  in  itself  and 
unjust  to  those  who  have  an  equal  right  to  participate  in  the 
benefits  of  the  stream."  Stein  y.  Burden,  24  Ala.  130.  See  also 
Garwood  y.  N.  T.  C.  &  H.  R.  B.  Co.,  83  K  Y.  400  ;  8.  c,  23  Alb. 
L.  J.  215. 

A  final  matter,  applicable  solely  to  the  well,  and  the  most  serious 
ind  diflScnlt  question  in  the  case,  is,  that  as  the  water  enters  only 
hy  percolation  through  the  soil,  the  law  will  permit  no  inquiry  into 
the  sources  of  supply,  or  the  effect  of  such  percolation  upon  the 
quantity  of  water  in  any  other  tract  of  land.     It  is  doubtless  true^ 
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sa  a  general  proposition,  that  the  law  takes  no  oognizanoe  of  perco- 
lating water.*  The  impossibility  of  proving  with  reasonable  cer- 
tainty the  sources  of  supply,  is  a  strong  if  not  the  principal  reason 
therefor.  But  upon  whatever  founded,  the  doctrine  may  be  cod- 
sidered  settled.  Chief  Justice  Chapman,  in  delivering  the  opinion 
<of  the  court  in  the  case  of  Wihan  v.  liew  Bedford^  108  Mass.  265 ; 
s.  c,  11  Am.  Bep.  352,  says:  '^Tbe  percolating  water  belongs  to 
the  owner  of  the  land  as  much  as  the  land  itself,  or  the  rocks  and 
atones  in  it ;  therefore  he  may  dig  a  well,  and  make  it  very  laige, 
and  draw  up  the  water  by  machinery  or  otherwise,  in  such  quanti- 
ties as  to  supply  aqueducts  for  a  large  neighborhood .  He  may 
thus  take  the  water  which  would  otherwise  pass  by  natural  percola- 
tion into  his  neighbor's  land,  and  draw  off  the  water  which  maj 
eome  by  natural  percolation  from  his  neighbor's  land."  See  also 
the  following  cases :  Acion  v.  Blundelly  12  M.  &  W.  352;  Okaimm 
V.  Richards,  7  H.  L.  Cas.  349 ;  Wheatley  v.  Baugh,  25  Penn.  St 
528  ;  Ellis  v.  Dufiean,  21  Barb.  230 ;  Grsenleaf  v.  FranciSy  18 
Pick.  117  ;  Brown  v.  Ulius,  27  Conn.  84 ;  Ghtue  v.  SibfersUme,  62 
Me.  175 ;  s.  0.,  16  Am.  Bep.  419  ;  Ohatfidd  v.  Wilson,  28  Vt  49; 
Frazier  v.  Brown,  12  Ohio  St.  294 ;  Boaih  v.  Driscott,  20  Conn. 
^33.  Does  this  case  furnish  an  exception  to  or  limitation  upon 
this  doctrine  ? 

It  is  also  a  general  proposition,  that  a  man  may  not  do  indiiectlj 
what  he  may  not  do  directly.  Unquestionably,  a  party  may  not  run 
pipes  into  plaintiff's  mill-pond,  or  dig  a  channel  to  it  and  thus  di- 
vert the  water.  May  he  accomplish  the  same  result  by  digging  a 
well  upon  the  very  banks,  and  so  near  thereto  that  the  water  ooies 
out  from  the  pond  into  the  well,  and  be  beyond  the  reach  of  the 
law  so  long  as  he  keeps  a  wall  of  earth  between  the  well  and  the 
pond?  If  this  were  recognized  as  law,  protection  to  the  owners  of 
water  power  would  rest  on  slender  foundations.  Often  the  banks 
of  a  stream  are  composed  of  very  porous  soil;  or  it  may  be  there 
is,  as  in  this  case,  a  bed  of  gravel  through  which  the  water  rani 
as  through  a  sieve.  Is  the  owner  of  the  pond,  then,  at  the  mercy 
of  any  one  who,  avoiding  the  more  direct  and  public  method  of 
pipe  or  channel,  resorts  to  the  equally  effective  means  of  adjacent 
wells  .^  And  if  a  well  on  the  very  bank  would  be  restrained,  may 
the  same  result  be  accomplished  by  digging  one  a  few  feet  off?   It 

would  seem  as  though  but  one  answer  conld  in  justice  be  given  — 

-  ' ^ 

•  See  PhapM  T.  NowUn,  TS.  N  Y.  39;  s.  c,  SS  Am.  Bep.  98,  and  note,  101. 
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that  the  owner  of  an  established  power  is  entitled  to  protection 
-iigainst  any  subtraction  therefrom,  whether  sought  to  be  accom- 
plished by  direct  or  indirect  methods.  Wo  are  aware  that  the 
farther  the  well  is  removed  from  the  bank  of  the  stream,  the  more 
difficult  and  uncertain  the  evidence  of  the  abstraction  of  the  water; 
but  when  the  fact  of  the  abstraction  is  proved,  it  would  seem  that  re- 
lief must  necessarily  follow.  It  is  a  matter  of  common  knowledge 
that  water,  passing  through  but  a  narrow  passage  and  finding  at 
the  end  an  outlet,  soon  increases  by  its  flow  the  size  of  the  passage; 
and  thus,  that  which  at  first  was  but  a  mere  trickle,  becomes  in 
time  a  sizable  stream,  and  the  abstraction  which  at  first  was  limited, 
«ooQ  increases,  until  it  may  eventuate  in  a  general  exhaustion.  Of 
ix^uFBe,  the  mere  proximity  of  the  well  to  the  stream  does  not  prove 
the  abstraction  —  there  may  be  other  and  subterranean  sources  of 
supply,  and  he  who  alleges  the  abstraction  has  the  burden  of  proof; 
and  if  he  fails  to  establish  the  fact,  he  fails  to  show  a  right  to  relief, 
and  if  he  asks  compensation  for  the  abstraction,  he  can  recover 
only  for  the  amount  which  he  is  able  to  prove.  Here  the  fact  is 
foandj  and  upon  that  finding  plaintiff  is  entitled  to  relief. 

Authorities,  as  was  stated  in  the  outset  of  this  opinion,  are  few; 
bat  those  most  directly  in  point  sustain  the  views  we  have  expressed. 
The  case  of  Dickinson  v.  Canal  Co.,  7  Exch.  280,  was  decided  in  1852. 
Iq  this  case  it  appeared  that  defendant  had  dug  a  well,  out  of  which 
it  pamped  water  to  supply  its  canal.  The  effect  of  this  was  to  in- 
tercept water  which  theretofore  percolated  through  the  ground  into 
tiie  river  Bulborne,  and  also  to  abstract  from  said  river  a  portion 
of  the  water  which  had  already  entered  into  and  become  a  part  of 
the  stream.  The  plaintiffs,  the  owners  of  certain  mills  propelled 
by  the  water  power  of  said  river,  brought  their  action,  and  it  was 
held  maintainable  on  both  grounds.  In  1859,  the  case  of  Chase* 
more  v.  Richards  was  decided  in  the  House  of  Lords.  7  H.  of  L. 
Cag.  348.  This  case  overrules  Dickinson  v.  Canal  Co,,  so  far  as  re- 
spects the  interception  of  water  percolating  toward  and  into  the 
stream,  but  leaves  unquestioned  the  other  ground,  that  of  the  ab- 
stracrion  of  water  from  a  natural  stream.  The  facts  were  these  : 
Plaintiff  was  the  owner  of  a  mill  propelled  by  the  water  power  of 
the  river  Wandle.  The  defendant,  for  the  purpose  of  supplying 
the  town  of  Oroydon  with  water,  dug  a  large  well  on  ground  be* 
longing  to  the  town,  and  about  a  quarter  of  a  mile  from  the  river. 
Out  of  this  from  500,000  to  600,000  gallons  were  daily  pumped. 
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The  effect  of  this  was  to  intercept  nndergrouiid  water  in  the  vicin- 
ity of  the  welly  which  theretofore  had  percolated  through  the  soil 
toward  and  into  the  river  Wandle,  and  thus  diminished  the  supply 
of  water  and  amount  of  power  in  the  river.  It  was  held  that  the 
action  could  not  be  maintained.  The  opinions  announced  in  that 
case  (and  five  are  reported)  are  interesting  and  instructive.  All 
concurred  in  the  judgment^  though  Lord  Wsnslbydalb  evidently 
did  so  with  reluctance.  All  rest  uponi  the  general  thought  that 
there  is  so  much  uncertainty  as  to  the  direction  and  flow  of  under- 
ground water  which  has  not  assumed  the  form  of  a  distinct,  defi- 
nite subterranean  stream,  that  to  attempt  to  apply  the  settled  law 
as  to  surface  streams  would  cause  great  confusion,  and  tend  to 
prevent  drainage  and  improvement  of  lands.  There  is  in  some  of 
the  opinions  a  distinct  concession  that  no  natural,  definite  stream, 
surface  or  subterranean,  can  be  interfered  with.  The  chancellor 
Lord  Ohblmsford,  says  :  '^  I  agree  with  the  observation  of  Lord 
Chancellor  Baron  Pollock,  in  Dickinson  v.  Grand  Junction  Canal 
Oo^  '  that  if  the  course  of  a  subterranean  stream  were  well  known, 
as  is  the  case  with  many  which  sink  underground,  pursue  for  a 
short  space  a  subterraneous  course,  and  then  emerge  again,  it  nerer 
could  be  contended  that  the  owner  of  the  soil  under  which  the 
stream  flowed  could  not  nuiintain  an  action  for  the  diversion  of  it, 
if  it  took  place  under  such  circumstances  as  would  have  enabled 
him  to  recover  had  the  stream  been  wholly  above  ground."  And 
certainly  nowhere  in  the  case  is  any  attempt  made  to  deny  proteo* 
tion  to  any  established  and  definite  natural  stream  against  the  ab- 
straction, direct,  or  indirect,  of  its  waters.  In  the  subsequent  cam 
of  Cfrand  Junction  Canal  Co.  v.  Shegar,  reported  in  6  Gh.  Ap. 
Cases,  487»  it  appeared  that  a  local  board  of  health  had  by  its  drains 
drawn  off  a  subterranean  spring,  and  also  water  from  a  running 
stream.  In  sustaining  an  injunction.  Lord  Hathbrly  said:  ''I 
do  not  think  Chasemore  v.  Richards  has  decided  more  than  thifl» 
that  you  have  a  right  to  all  the  water  which  you  can  draw  from  the 
different  sources  which  may  percolate  underground ;  but  that  has  no 
bearing  at  all  on  what  you  may  do  with  regard  to  water  which  is 
in  a  defined  channel,  and  which  you  are  not  to  touch.  If  you  can- 
not get  at  the  underground  water  without  touching  the  water  in  a 
defined  surface  channel,  I  think  you  cannot  get  at  it  at  all.  Yon 
are  not,  by  your  operations,  or  by  any  act  of  yours,  to  diminish  the 
water  which  runs  in  the  defined  channel,  because  that  is  not  only 
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for  joaraelf,  bat  for  your  neighbors  also^  who  can  have  a  clear  right 
to  nae  it  and  have  it  come  to  them  unimpaired  in  quality  and  nn- 
diminished  in  qnantity/' 

The  three  cases  of  Bailey  v.  WoburUy  126  Mass.  416;  JEtna  Mills 
T.  Watthamy  id.  422,  and  ^tna  Mills  y.  Brookline,  127  id.  69, 
are  instmctiye.  In  each  of  these  cases  the  town  had  constructed 
a  water  gallery  near  the  banks  of  the  riyer.  In  the  first  case  it  ap- 
peared that  connection  between  the  gallery  and  the  river  was  made 
by  pipes  and  conduits ;  in  the  second,  the  water  passed  into  the 
galleiy  through  an  artificial  embankment,  while  in  the  third,  it 
simply  passed  in  by  percolation  through  the  natural  soil.  In  each 
case  this  was  adjudged  a  taking  of  the  water  of  the  river,  for  which 
damages  could  be  recovered  under  the  statute.  In  the  last  case  the 
court  notices  the  distinction  between  appropriating  by  well  or 
otherwise  that  which  is  merely  underground  and  percolating  water, 
aDd  diverting  from  a  natural  stream  by  means  of  an  adjacent  well, 
and  clearly  intimates  that  the  last  cannot  be  permitted. 

In  the  case  of  Village  of  Delhi  y.  Youmans,  45  N.  Y.  362;  s.  c,  6 
Am.  Bepb  100,  the  defendant  dug  a  well  on  his  own  land,  whereby 
water  was  drawn  away  from  plaintiff's  land.  Pbckhah,  J.,  for  the 
court  says:  ''If  the  action  of  the  defendant  took  the  water  away 
from  the  springs  after  it  had  reached  there,  after  it  had  become 
part  of  an  open  running  stream,  then  this  action  would  lie." 

In  Pizley  y.  Clarhy  35  N.  Y.  520,  a  different  question  was  pre- 
aented,  but  one  which  shows  that  the  percolation  of  water  may  be 
the  subject  of  judicial  inquiry,  notwithstanding  the  difiSculties  in 
the  matter  of  proof.  In  that  case  the  defendant  built  a  dam  across 
astream,  which  raised  the  water  so  that  it  percolated  through  the 
natural  bank  and  saturated  an  adjacent  field,  and  it  was  held  that 
he  was  liable  for  the  damages.  See  also  Rawstron  v.  Taylor y  33 
Bng.  L.  &  Eq.  428  ;  BroadberU  y.  Rafnsbotham,  34  id.  553  ;  Ooddard 
OQ  Eaaem.  248  ;  Waahb.  on  Basem,  449  ;  Dexier  v.  Providence  Ague* 
dud  Ch.,  1  Story,  387 ;  Col  Sttver  Mining  Co.  y.  Virginia  it  Gold 
Em  Water  Co.,  1  Sawy.  470 ;  Basseii  y.  Salisbury  Manfg.  Co,,  43  N 
E  569 ;  Wheailey  v.  Bangh,  25  Penn.  St.  528 ;  Whetstone  y.  Bowser^ 
29  id.  59. 

Onr  conclusion  then  is,  that  the  judgment  of  the  District  Court 
was  correct,  and  must  be  sustained.  Before  the  city  can  destroyer 
dimiuish  the  water  power  of  Mr.  Soden,  it  must  make  compen- 
sation. We  think  the  statute  under  which  the  city  was  pro* 
VaL.XXXVn— 86 
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ceding  broad  enough  to  inclade  the  coudemnatioQ  of  water; so 

that,  if  the  parties  cannot  agree,  proceedings  may  be  had  for  cod- 

demnation,  and  in  such  proceedings  plaintiff  can  recover  compeD- 

sation  for  such  injuries  as  he  is  able  to  prove. 

The  judgment  will  be  aflbmed. 

Judgment  affirmsi 

All  the  justices  concurring. 

NoTB  BY  THE  BspoBTBR.— Ih  QoTWOod  T.  N0W  Fofft  Central^  etc^  Batkroad  Ompamt, 
68  N.  Y.  400,  a  railroad  company,  a  riparian  owner,  dlTorted  tlie  water  of  a  creek 
for  its  uae  in  furnishing  water  to  its  locomotives  so  as  to  perceptibly  reduce  the  valaiDe 
of  water  flowing  therein  and  to  materially  reduce  the  grinding  power  of  the  miD  of 
plAintJfT,  a  riparian  owner  below  the  railroad  company,  and  inconsequonoe  tberaof  1» 
sustained  damage  to  a  substantial  amount.  Hekk  that  plaintiff  was  entitled  to  an  Injano- 
tion  restraining  the  railroad  company  **  from  diverting  the  water  to  the  injury  of  plaiotiff." 
The  cases  of  EOictt  v.  FUchburg  H.  Co.,  10  Gush.  19UKaH  of  Sandwich  v.  GreatN.ILC^ 
L.  R.,  10  Ch.  D .  707,  distinguished .  In  such  a  case  preventive  relief  is  proper,  i  Stay  Eq. 
Jur.,  S827;  0€Mrdnor  v.  Newburgh^  2  Johns.  C!h.  182;  7  Am.  Dec.  686;  Swintoti  WaUr'Wurtt 
Co.  V.  W.  A B.  Canal  Go.,  L.  R  ,  7  Eng.  &  Ir.  Ap.  Gas.  097  ;  CkimpbeU  v.  8eaimaM,U:^' 
T.  568;  S.  c,  20  Ahl  Rep.  667.  Bach  riparian  owner  has  the  useof  the  water  ad  looaniHm 
€t  portandum  for  domestic  purposes  and  his  cattle,  though  some  portion  be  exhaosted,  and 
this  without  regard  to  the  effect  upon  the  lower  owner.  He  may  use  for  iirigataoa  or 
manufacturing,  but  this  privilege  is  connected  with  the  land  through  which  the  stream 
runs,  ^nd  cannot  be  exercised  if  thereby  the  lawful  use  of  the  water  by  a  lower  proprietor 
ishiterfered  with  to  his  Injury.  Miner  v.  GUnumr,  12  Moore  P.  C.  166;  Ti/Urv.  WQki»- 
Sfin,  4  Mason,  897.  The  railroad  company  did  not  merely  use  the  water,  returning  it  to  Oe 
stream,  but  diverted  it  from  the  land.  The  fact  that  plaintiff  as  weU  as  the  railroad  oou- 
pany  used  the  water  for  artificial  purposes  would  not  affect  plaintiff's  rights  Tbe  coae 
presents  no  exception  to  the  rule  that  a  riparian  proprietor  has  no  right  to  divert  any  part 
of  the  water  of  the  stream  into  a  course  different  from  that  in  which  ithasbeenaocnstoaied 
to  flow,  for  any  purpose  to  the  prejudice  of  any  other  ripcurian  proprietor.  This  ia  tka 
doctrine  of  the  civil  and  the  common  law  (3  Kent  Com.  686),  and  it  ■tands  upoo  tte 
fimiliar  maxim  tie  titsfv  tuo  ut  turn  olitonufii  Zcsdot. 


Burhans  y.  Hutohbsok. 

(26Kan8.  625.) 

Mortgage  —  onigntMnt  —  subaegtieiU  payment  to  mortgagee  —  netiee. 

A  bona  fide  indorsee  of  a  negotiable  note,  and  assignee  of  a  real  mortgage  exs- 
cated  as  secarity  therefor,  is  not  prejudiced  by  a  conTeyanoe  of  part  of  tlie 
mortgaged  premises,  thereafter  made  withoat  his  knowledge  or  consent  hf 
the  mortgagor  to  the  mortgagee ;  althoagh  the  assignment  is  not  recorded  or 
notice  of  it  given  to  the  mortgagors,  and  a  statate  provides  that  the  recording 
of  the  assignment  of  a  mortgage  shall  not  be  deemed  notice  to  the  bmh^ 
gagor,  so  as  to  invalidate  payments  to  the  mortgagee 
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ACTION  on  notes  secured  by  a  real  mortgage  executed  by 
Hutoheson  to  Brandon,  and  assigned  before  maturity  for 
ralue  to  Burhans.  Defense,  that  some  of  the  mortgaged  land  had 
snbsequentlj  been  conveyed  by  Hutcheson  to  Brandon  in  payment 
of  the  notes  and  satisfaction  of  the  mortgage,  Burhans  having  no 
knowledge  or  notice  of  the  assignment.  The  defendant  had  judg- 
ment below. 

B.  J.  Horton,  for  plaintiff  in  error. 

A  0.  Thacher  and  John  Hutchings^  for  defendant  in  error. 

HoBTOK,  0.  J.  [After  stating  the  case.]  The  principal  ques- 
tion therefore  in  the  case  is,  whether  the  conveyance  of  the  seventy 
acres  of  land  by  Hutcheson  to  Brandon  on  March  9,  1875,  was  a 
payment  of  the  notes  and  a  valid  satisfaction  of  the  mortgage,  no 
actual  notice  having  been  brought  home  to  the  former  of  the 
assignment  before  maturity  of  the  notes  and  mortgage  to  plaintiff. 
The  court  below  seems  to  have  held  the  conveyance  a  full  payment 
and  satis^tion  of  the  mortgage.  From  the  conclusions  of  law 
stated,  the  court  must  have  decided  that  where  a  negotiable  note  is 
secured  by  mortgage  on  real  estate,  and  both  are  assigned  by 
indorsement  thereon  before  maturity  to  a  bona  fide  purchaser,  the 
mortgage  is  taken  subject  to  all  payments  made  by  the  mortgagor 
to  the  mortgagee  at  any  time  before  actual  notice  to  the  mortgagor 
of  such  assignment  Counsel  for  defendants  claim  this  to  be  the 
law,  and  have  cited  many  respectable  authorities  in  support  thereof. 
We  think  the  doctrine  thus  announced  not  sustained  by  reason  or 
sound  policy,  and  if  adopted  it  would  be  an  unfortunate  obstacle  to 
oommercial  transactions  so  common  in  this  State  as  the  sale  and 
transfer  of  negotiable  paper  secured  by  real-estate  mortgages,  and 
that  such  a  doctrine  is  not  in  accord  with  the  previous  decisions  of 
this  court  controlling  the  principles  of  law  applicable  to  negotiable 
paper  secured  by  such  mortgages.  In  this  State,  the  common-law 
attributes  of  mortgages  have  been  by  statute  wholly  set  aside,  and 
the  ancient  theories  concerning  such  mortgages  demolished.  The 
mortgage  is  a  mere  security,  creating  a  lien  upon  the  property,  but 
vesting  no  title.  The  debt  secured  by  the  mortgage  is  the  principal 
thing,  and  the  mortgage  the  mere  incident  following  the  debt 
wherever  it  goes,  and  deriving  its  character  from  the  instrument 
which  evidences  the  debt     Here,   the   negotiable  notes  are  the 
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priucipal  evidence  of  the  debt,  and  the  mortgage  is  merely  aocilbuj; 
the  mortgage  follows  the  notes;  whoever  owns  the  notes,  owds 
the  mortgage.  Chick  v.  WiU$ts,  2  Eans.  385 ;  Swenson  v.  Plow 
Co.y  14  id.  387.  In  the  late  case  of  Carpenter  v.  Limgan^  IC 
Wall.  271,  Mr.  Justice  Swayne,  speaking  for  the  court,  says  : 

"  The  note  and  mortgage  are  inseparable.  The  former  b 
essential,  the  latter  is  an  incident  An  assignment  of  the  note 
carries  the  mortgage  with  it,  while  the  assignment  of  the  latter 
alone  is  a  nullity.  ♦  ♦  ♦  AH  the  authorities  agree  that  the  debt 
IS  the  principal  thing,  and  the  mortgage  an  accessory.  Equity 
puts  the  principal  and  accessory  upon  a  footing  of  equality,  aod 
gives  to  the  assignee  of  the  evidence  of  the  debt  the  same  right  in 
regard  to  both.  There  is  no  departure  from  any  principle  of  lav 
or  equity  in  reaching  this  conclusion.  There  is  no  analogy  between 
this  case  and  one  where  a  chose  in  action  standing  alone  is  sought 
to  be  enforced.  The  fallacy  which  lies  in  overlooking  this  distinc- 
tion has  misled  many  able  minds,  and  is  the  source  of  all  the  confu- 
sion that  exists.  The  mortgage  can  have  no  separate  existence. 
When  the  note  is  paid,  the  mortgage  expires.  It  cannot  snrrire 
for  a  moment  the  debt  which  the  note  represents.  This  dependent 
and  incidental  relation  is  the  controlling  consideration,  and  takes 
the  case  out  of  the  rule  applied  to  choses  in  action  where  no  socb 
relation  of  dependence  exists.'' 

Counsel  for  defendants  say,  that  conceding  the  correctneas  of  the 
general  doctrine  laid  down  in  Carpenter  v.  Congan,  supra,  yet,  the 
adoption  of  §  3,  ch.  68,  Gomp.  Laws  of  1879,  has  placed  a  legisla- 
tive restriction  upon  the  negotiability  of  all  mortgages  execated 
smce  its  adoption,  and  that  this  statute  throws  upon  the  assignee 
of  negotiable  paper  secured  by  real-estate  mortgages,  the  burden  of 
personal  notification  to  the  maker  of  the  mortgage  of  the  change 
of  ownership,  if  he  would  cut  off  future  payments  to  the  mortgagee. 

Our  attention  is  called  to  Johnson  r.  Carpenter ^  7  Minn.  176,  and 
to  Van  Keuren  v.  Corkins,  66  N.  Y.  77,  interpreting  a  statute  hke 
ours.  In  Johnson  v.  Carpenter^  the  mortgage  is  treated  as  a  chose 
in  action  standing  alone.  In  Van  Keuren  v.  Corkins,  the  sun  vtf 
upon  a  bond  and  mortgage,  and  it  does  not  appear  that  tlie  bond 
was  negotiuble.  However,  Johnson  v.  Carpenter,  and  the  other  an- 
thon  ties  referred  to  in  the  same  direction,  are  not  satisf actor?  to 
US,  or  rather  they  are  not  in  harmony  with  the  law  of  mortgageBin 
this  State.    Section  3  speaks  of  the  recording  of  the  assignment  of 
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tlie  uiortgugCy  aud  does  tiOo  by  iU  terms  refer  to  uegoiiuble  pupcr, 
and  it  tf(  cms  to  us  a  strained  iuterpretation  to  bold  its  provisions 
applicubli'y  where  a  debt  is  evidenced  by  a  negotiable  note,  secuivd 
by  mortgsige  apou  real  estate,  when  such  mortgage  is  merely  an- 
cillary thereto,  and  follows  the  note  wherever  it  goes,  deii''ig  its 
character  from  such  instrument.  A  better  interpretation,  and  one 
clearly  more  in  accord  with  the  law  of  mortgages  in  this  State, 
is  that  such  section  has  reference  only  to  a  mortgage  standing  alone, 
or  one  securing  debts  and  notes  of  a  non-negotiable  character. 
Under  this  interpretation,  section  3  of  the  statute  is  not  nuga- 
tory, but  has  ample  room  for  operation.  As  Bi*andon  hud  parted 
with  all  his  interest  in  the  notes  and  mortgage  before  accepting  the 
conyeyance  from  Hutcheson  and  wife,  and  had  no  interest  therein 
at  the  time,  such  conveyance  did  not  extinguish  the  mortgage  held 
by  plaintiff;  nor  was  it  necessary  for  the  plaintiff  to  record  an  as- 
signment of  the  mortgage  to  protect  himself  from  the  payment  to 
the  mortgagee.  The  notes  and  mortgage  went  together,  and  tlie 
mortgagor,  haymg  made  the  conveyance  and  payment  without  a 
snrrender  of  the  notes  or  the  mortgage,  did  so  at  his  peril. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
case  remanded  with  directions  to  enter  judgment  for  plaintiff  for 
the  amount  duo  him  upon  the  notes,  and  for  a  foreclosure  of  his 
mortgage,  in  accordance  with  the  views  herein  expressed. 

Judgment  reversed. 
All  the  justices  concurring. 


Whitaker  v.  Hawley. 

(SSKans.  674.) 

Landlord  and  tenarU  —  lease  of  really  and  personaUy  —  deetruetum  ofper9tmaU$ 

by  fire  —  ineurance  for  landlord. 

Where  real  and  personal  property  are  leased  by  a  single  instrument  for  an 
amoant  in  gross,  and  the  personalty  is  a  substantial  part  of  the  property 
leased,  its  dt*8tructton  without  the  fault  of  the  lessee,  by  fire  or  otherwise, 
entitles  (he  lessee  to  uu  apportionmeut  of  the  rent ;  aud  where  the  leaRS 
binds  the  lessee  to  insure  the  personalty  in  a  specified  amount  for  the  benefit 
of  the  lessor,  and  he  fulfills  this  covenant,  the  lessee  is  relieved  by  destruc- 
tion of  All  tae  leased  property  hj  fire  from  the  subsequent  payment  of  any 
rent,  although  he  ham  oorenanted  to  keep  the  premiseB  in  repair.  {8u  no<«. 
p.  888.) 
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ACTION  for  rent  od  a  written  lease  of  premises  consisting  of  a 
beef  and  pork  packing  house,  with  engines,  boilers,  machineij^ 
scales  and  fixtures,  elevator  machinery,  steam  tanks,  railroad  switch 
and  scales,  wagon  scales,  for  two  years,  at  t275  a  month  ;  the  lessee 
to  insure  the  machinery  and  attachments  for  the  benefit  of  the 
lessor,  at  their  insurable  yalue ;  to  keep  the  premises  in  good  repair, 
and  to  surrender  them  In  the  like  condition  as  when  taken,  resson- 
able  use  and  wear  and  damages  by  the  elements  excepted.  All  the 
leased  property  was  subsequently  during  the  term  substantiallj 
destroyed  by  fire,  without  the  fault  of  the  lessee.  The  opinion 
states  other  facts.    The  defendant  had  judgment  below. 

Luei$n  Saher,  for  plaintiff  in  error. 

StiOings  dk  SiittingSf  for  defendants  in  error. 

Brkwxs,  J.  [After  stating  the  facts,  and  considering  at  cod« 
siderable  length  whether  the  common-law  liability  of  a  lessee  of 
real  estate  to  pay  rent  for  a  term  of  years,  m  spite  of  the  destruction 
of  the  buildings  by  fire  without  his  fault,  prevails  in  Kansas,  and 
doubting  that  it  so  prevails.*]  But  passing  to  the  second  question, 
we  think  the  law  is,  that  where  real  and  personal  property  an 
leased  by  a  single  instrument,  for  an  amount  in  gross,  and  the 
personalty  is  a  substantial  part  of  the  property  leased,  its  destruction 
without  the  fault  of  the  lessee,  by  fire  or  otherwise,  entitles  the 
latter  to  an  apportionment  of  the  rent  The  authorities  are  not 
uniform  upon  this  question.  In  the  case  of  Bussman  v.  Gander, 
72  Penn.  St  285,  a  lot  and  building  with  counters,  shelving  and 
other  fixtures  were  leased  for  a  sum  in  gross.  The  building  and 
fixtures  having  been  destroyed  by  fire,  an  apportionment  of  the  rent 
was  sought,  but  denied.  Shabswood,  J.,  speaking  for  a  majont; 
of  the  court,  said  :  **  In  the  case  of  a  lease  of  chattels  with  a 
house,  where  the  chattels  are  all  destroyed,  without  fault  of  the 
tenant,  the  better  opinion  seems  to  be  that  it  affords  no  ground  of 
defense  pro  tanio,"  But  the  authorities  cited  do  not  bear  him  ont 
m  this  opinion.  Among  others,  he  cites  Tavemer^a  case,  1  Dyer, 
56,  but  that  supports  the  right  of  apportionment  as  follows : 

Trinity  Term,  35  Hen .  8  ;  Richards  Is  Tavemm^B  case,  1  Dyer, 

*  Bee  QooQan  w.  Parker  (9  8.  C  S66).  16  Am.  Rep.  606 ;  CoweU  t.  LumUif  |»  CteLlHI 
#  Am.  Sep  480. 


JANUARY  TERM,  1881.  279 

Whitaker  v.  Hawley. 

56.    A  man  makes  a  lease  for  years,  of  land  and  of  a  stock  of  sheep, 
rendering  certain  rent,  and  all  the  sheep  died.     It  was  asked  upon 
the  indenture  of  Richards  Le  Tavemer  whether  this  rent  might  be 
apportioned  ?     And  some  were  of  opinion   that  it  should   not, 
although  it  is  the  act  of  Ood,  and  no  default  in  the  lessee  or  lessor; 
as  if  the  aea  gain  upon  part  of  the  land  leased,  or  part  is  burned 
with  wild  fire,  which  is  the  act  of  God,  the  rent  is  not  apportiou- 
able,but  the  entire  rent  shall  issue  out  of  the  remainder.  Otherwise 
is  it  if  part  be  recovered  or  evicted  by  an  elder  title  —  then  it  is 
apportionable.     And  of  this  opinion  were  Bromeley,  Pobtman, 
HAJtESy  Seigeonts ;  Luke,  J.;  Brooke,  and  several  of  the  Temple. 
ButlfARYTKB,  Brown,  JJ.;  Townshend,  Griffith,  and  Foster, 
0  eonira;  but  all  thought  it  was  good  equity  and  reason  to  appor- 
tion the  rent     And  afterward  this  case  was  argued  in  the  readings 
by  More,  in   the  following  Lent,  and  it   seemed  to  him,  and  to 
Brookb,  Hadley,  Fortescub  and  Brown,  JJ.,  that  the  rent 
should  be  apportioned,  because  there  is  no  default  in  the  lessee. 
See,  also,  Womack  v.  McQtiarry,  28  Ind.  103. 
Indeed,  there  would  seem  to  be  no  just  ground  for  denying 
apportionment,  even  though  the  common-law  doctrine  in  respect 
to  leases  of  real  estate  be  conceded.     Mingling  real  and  personal 
property  in  a  single  lease  ought  not  lo  prevent  the  accepted  rules 
concerning  the  hiring  of  each  to  be  applied,  whenever  application 
is  possible.    So  that  if  plaintiff  ought  to  recover  for  the  rent  of  the 
building,  tho  rental  named  in  the  lease  should  be  reduced  by  the 
proportionate  value  of  the  rental  of  the  machinery  and  other  per- 
sonal property. 

With  reference  to  the  last  proposition,  it  will  be  borne  in  mind 
that  the  obligation  to  pay  rent  after  the  destruction  by  fire  was 
always  rested  upon  the  piu*t  of  the  contract  therefor.  It  was  never 
doubted  but  that  by  contract  this  obligation  might  be  limited  or 
removed.  The  parties  might  stipulate  for  rebuilding  by  either, 
for  the  absolute  termination  of  the  lease,  or  any  other  change  in 
their  respective  obligations  and  rights.  Here  the  contingency  of 
fire  was  foreseen  and  provision  made  therefor.  And  whether  that 
provision  was  ample  or  not,  is  no  more  a  matter  of  present  inquiry 
than  whether  the  rental  stipulated  for  was  excessive  or  insuf&cient. 
The  contract  was,  that  the  tenant  should  keep  the  personal  prop^ 
erty  insured  at  its  insurable  value  in  some  responsible  company  for 
the  benefit  of  the  landlord.  Thus  in  case  of  firo  the  landlord  would 
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receive  pay  for  his  property  destroyed.  Bent  is  compensation  fur 
the  use,  and  implies  the  continued  existence  of  the  property  to  be 
used.  Here  this  compensation  was  named  in  the  fore  part  of  ttie 
lease  as  '  ^  1275  per  month  as  ren  t  for  the  use  of  the  premises  and  prop- 
erty above  described .''  Beyond  this  compensation  was  the  stipola- 
tion  for  insurance.  By  the  lease,  then,  as  a  whole,  the  tenant  wu 
to  pay  rent  for  the  use  of  the  property ;  and  in  addition,  purchase 
a  guaranty  to  the  landlord  that  in  case  such  use  should  fail  by 
reason  of  fire,  he  should  receive  the  value  of  the  property  destroyed. 
When  the  latter  comes  into  force,  is  it  not  plain  that  the  former 
ceases  ?  Was  not  the  one  intended  as  a  substitute  for  the  other  ? 
Suppose,  instead  of  contracting  to  procure  insurance,  the  tenant 
had  contracted  to  himself  insure  the  property,  so  that  in  case  of 
destruction  by  fire  he  was  bound  to  pay  the  value  ;  would  it  for  a 
moment  be  doubted  that  the  rent  ceased  when  the  obligation  to 
pay  the  value  arose  P  Apply  such  a  contract  to  the  case  at  bar; 
could  it  be  held  that  a  party  contracted,  that  in  case  of  destruction 
by  fire  the  day  after  he  had  taken  possession,  he  would  pay  to 
the  landlord  the  value  of  the  property  leased,  and  also  pay  $275  a 
month  rent  for  its  use  for  the  ensuing  two  years  ?  Before  a  con- 
tract could  be  so  interpreted,  it  must  appear,  not  merely  that  the 
language  will  justify  such  an  interpretation,  but  also  that  it  neces- 
sarily excludes  every  other  construction.  Paying  value  is  equirar 
lent  to  purchase,  and  who  would  think  if  the  right  to  purchase  at 
a  stipulated  sum  was  inserted  in  the  lease,  that  rent  could  be 
enforced  after  such  purchase  P  If  the  contract  to  pay  value  to 
insure  is  so  manifestly  inconsistent  with  the  obligation  to  pay  rent 
that  the  latter  gives  way  when  the  former  becomes  operative,  the 
same  principle  applies  when  the  contract  is  to  furnish  insurance. 
While  the  contrast  is  not  so  glaring,  it  is  still  obvious  that  the 
insurance  is  to  take  the  place  of  the  rent.  The  insurance  is  a  pro- 
vision to  compensate  the  landlord  when  the  rent  fails,  and  not  a 
provision  to  double  the  rent. 

Counsel  refers  us  to  cases  in  which  it  was  held  that  the  fact  that 
the  landlord  had  collected  insurance  on  the  building  did  not  affect 
the  tenant's  liability  on  his  contract  to  pay  rent ;  but  that  is  not 
the  question  here.  It  is  not  what  either  party  may  do  volaotarilf 
and  for  his  own  benefit  without  aflfecting  the  contract  liability  of 
the  other,  but  how  far  does  one  stipulation  in  a  contract  modify 
and  limit  another  P    It  might  be  conceded  that  the  landlord  could 
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place  any  insoranoe  on  his  property,  and  in  case  of  fire  collect  it 
€Ten  to  the  fall  yalne  of  the  building,  or  that  the  tenant  con  Id  vol- 
nntarilj  place  a  like  insarance  for  his  own  oi  his  landlord's  benefit, 
and  that  such  separate,  Toluntary  act  of  either  in  no  manner 
affected  the  contract  obligations  of  either  to  the  other,  and  still 
sach  concession  wonld  throw  no  light  on  the  question  as  to  the 
scope  and  intent  of  a  single  contract  which  couples  an  express 
promise  to  pay  rent  with  an  equally  express  promise  to  insure  or  to 
furnish  insurance.  Force  can  be  given,  it  is  true,  to  each  promise 
to  the  full  extent ;  the  tenant  can  pay  rent  to  the  end  of  the  term 
whether  the  building  burn  or  not,  and  he  can  furnish  the  insurance, 
and  if  the  building  bum,  the  landlord  may  receive  the  value,  and  so 
each  promise  in  the  letter  can  be  complied  with.  But  the  question  is, 
did  the  parties  by  this  contract  intend  any  such  result  ?  Did  they 
contemplate  this  double  burden  on  the  one  party  and  double  bless- 
ing to  the  other?  We  think  not,  but  rather  that  in  harmony  with 
jostice  and  equity  they  intended  that  rent  should  be  paid  while  use 
▼as  possible,  and  that  when  use  failed  through  fire  the  landlord 
should  receive  the  yalue  in  insurance  in  lieu  of  rent. 

But  it  is  said  that  the  insurance  contracted  for  was  simply  on  the 
personalty;  that  such  insurance,  even  if  it  abates  the  rent,  abates  it 
only  on  the  personalty,  and  that  if  defendants  wish  any  abatement 
thev  must  show  the  relative  rental  values  of  the  real  and  personal 
property.  This  is  a  misconception.  The  rent  was  in  gross  for  the 
real  and  the  personal  property.  The  contract  concerning  insurance 
was  a  single  provision;  it  shows  that  the  parties  contemplated  the 
possibility  of  fire,  and  made  their  stipulations  accordingly;  and 
whether  that  provision  was  for  insurance  in  a  definite  amount  on 
all  the  property,  or  the  full  value  of  either  the  real  or  the  personal, 
is  immaterial;  it  Is  the  contract  provision  for  the  possibility  of  tire. 
Doubtless  the  landlord  was  willing  to  pay  for  the  insurance  on  the 
bailding.  if  in  addition  to  rent  for  the  use  of  his  pro()erty  he  could 
jilso  obtain  payment  of  the  insurance  on  the  machinery,  etc. 

The  case  of  Bricker  v.  Brickery  11  Ohio  St.  240,  illustrates  this 
proposition.  In  that  case,  which  was  an  action  on  the  covenants 
:n  a  deed,  the  deed  contained  a  covenant  of  general  warranty  and 
one  against  incumbrances.  This  latter  was  a  special  one,  and  ex- 
cloded  the  incumbrance,  which  was  afterward  enforced  against  the 
land.  This  exclusion  was  not  direct^,  and  by  naming  the  excluded 
tncambrance,  but  by  implication  and  from  naming  a  certain  class 
Vol.  XXXVII— 36 
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of  incumbrances  against  which  the  grantor  covenanted.  Yet  the 
court  held  that  the  ooTenant  of  general  warranty,  which  alooe 
would  have  covered  this  incumbrance,  was  limited  by  the  oovenaat 
against  incumbrances,  and  as  that  excluded  this  particular  incam- 
brance,  it  was  outside  both  the  covenants.  Several  authorities  are 
cited  in  the  opinion  in  which  general  covenants  and  promises  hare 
been  limited  and  qualified  by  special  ones  in  the  same  instrument 
and  this  without  any  express  declaration  of  limitation.  The  mere 
presence  of  the  special  promise  is  adjudged  a  declaration  of  the 
limitation.  So  in  this  case,  the  general  contract  to  pay  rent  is  lim- 
ited by  the  special  provision  concerning  insurance. 

Again,  it  is  to  be  noticed  that  this  lease  is  specially  of  the  build- 
ing and  machinery.  Its  language  is  not  that  a  certain  tract  of 
ground  with  the  buildings  thereon  is  leased,  but  that  a  certain 
building  and  some  named  personal  property  are  leased,  together 
with  the  ground  upon  which  they  are  situated.  This  shows  that 
the  thought  of  the  parties  was  on  the  hiring  of  that  property  which 
was  liable  to  destruction,  and  not  to  the  mere  place  upon  which  it 
rested,  a  very  different  thought  from  that  which  underlies  the  hir- 
ing of  a  farm,  where  the  use  of  the  ground  as  such  is  the  matter  of 
consideration. 

But  it  may  be  said  that  this  gives  undue  force  to  the  insurance 
clause,  because  the  property  might  be  only  partially  destroyed  bj 
fire:  and  what  then?  May  the  lessee  throw  up  the  entire  lease,  or 
is  it  binding  upon  him,  subject  to  an  abatement  of  the  rent?  It 
will  be  time  enough  to  decide  that  question  when  it  arises.  For  the 
present,  all  we  decide  is,  that  the  interpolation  of  such  a  stipalation 
concerning  insurance  does  away  with  the  strict  rule  of  the  common 
law,  even  if  it  has  any  force  in  this  State  and  that  where  there  is  a 
total  destruction  by  fire,  and  the  entire  beneficial  use  is  lost  to  the 
lessee,  be  may  rescind  the  lease  and  be  relieved  from  his  promise  to 
pay  rent.  Of  course,  other  considerations  may  apply  where  the 
soil  itself  has  a  beneficial  use,  or  there  is  only  a  partial  deetmction. 
Those  cases  will  be  considered  when  they  arise. 

Upon  the  record  as  it  stands  before  us,  we  think  the  decision  o( 
the  District  Court  is  correct^  and  it  must  be  afSrmed. 

JudgmetU  ajfitmd^ 
All  the  justices  concurring. 
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NonsriBBBspOBBB.— 1.  A»to  the  appartUmment.  In  Wamack  ▼.  MeQuarry.if^ 
Ind.  lOB,  tlMre  was  a  lease  of  a  saw-mill  and  one  room  in  an  adjoining  factory.  Both  be- 
ing dettrojed  by  iire.  It  was  lield  that  the  tenant  was  dischazged  fk\)m  rent  for  the  room , 
bat  not  for  tbe  saw-mill.  The  court  said :  **  This  exception  applies  only  to  cases  where  the 
dendie  li  of  part  of  an  entire  building,  an  a  cellar  or  upper  room;  and  it  is  founded  upon 
the  idea  that  In  such  cases  it  is  not  the  intention  of  the  lease  to  grant  any  interest  in  the 
Isad,  nve  for  the  single  purpose  of  the  enjoyment  of  the  apartment  devised,  and  when 
that  enjoyment  becomes  impossible  by  the  destruction  of  the  building,  there  remains 
nothing  upon  which  the  demise  can  operate."  This  is  the  doctrine  of  Wintcn  y.  ComMi^ 
5  (Hiio,  477;  a  lease  of  a  store-room  and  cellar.  Here  the  court  asked:  **  Can  the  lessees  of 
eeOars,  holding  by  such  leases  as  this,  coTer  themselyes  in  their  cellars  and  prevent  the 
•ntiy  of  their  landlords  to  reconstruct  their  houses?  Can  the  lessees  of  basement  stories 
of  pablie  bulldiags,  with  leases  sach  as  this,  when  the  edifices  are  destroyed  by  fire,  roof 
the  bsnment  stoiy,  and  prevent  the  agents  of  the  public  from  entering  to  reconstruct  the 
edifloef  **  This  case  was  followed  in  Kerr  v.  Merchants*  Exchange  Co,,,  8  Edw.  816,  a  lease 
of  a  room  In  the  merchants*  exchange.  The  same  was  held  in  Graves  v.  Berdan^  26  N.  T. 
4M,  a  lease  of  upper  rooms,  two  Judges  dissenting,  and  in  SbockweU  v.  HunUr,,  11  Mete. 
4tf,  alease  of  a  cellar,  citing  the  Kerr  and  WinJUm  cases. 

The  esses  of  leases  of  real  and  personal  property  are  very  rare.  In  Bussmon  v.  Qaneter^ 
9  Pena.  St.  866,  it  is  said,  cMUr:  "  Even  In  the  case  of  a  lease  of  chattels  with  a  house, 
vliera  the  chatt>elB  are  all  destroyed  without  any  fault  of  the  tenant,  the  better  opinion 
weBs  to  be  that  it  affords  no  ground  for  defense  pro  tnnto,'*'*  In  Fay  v.  HbRoran,  85  Barb. 
85.  ttisssid:  "  Rent  cannot  be  reserved  out  of  chattels  personal.  If  such  chattels  are 
demised  with  land,  at  an  entire  rent,  the  rent  issues  out  of  the  land  only.'*  So,  in  respect 
to  a  similar  lease,  it  Is  held  in  Jtmee  v.  SmiOi^  14  Ohio,  606,  that  the  rent  cannot  be  appor- 
tk»ed  between  lessor  and  assignee;  but  this  was  where  the  assignment  did  not  mention 
Ibe  personaltj.  **  If  the  plaintiff  recover,  it  is  because  the  rent  reserved  is  in  respect  to 
ths  Isod,  and  not  Increased  by  the  personalty."  To  the  same  effect  are  SuUlffe  v.  Atwood^ 
ISOhioa.  185;  ForeioeQ  v.i>fefceruon,  6B.  &  C.  251. 

On  this  point  the  court  in  the  principal  case  dte  Le  Taoemer'e  case,  1  Dyer,  15, where  the 
fetae  being  of  sheep  and  land,  and  the  sheep  died,  the  rent  was  apportioned,  and  con- 
elude:  "Indeed,  there  would  seem  to  be  no  Just  reason  for  denying  apportionment,  even 
though  the  oommon4aw  doctrine  In  respect  to  leases  of  real  estate  be  conceded.  Mingling 
nal  sod  personal  property  in  a  single  lease  ought  not  to  prevent  the  accepted  rules  con- 
cerning the  hiring  of  each  to  be  applied  whenever  application  is  possible. " 

1  ^  to  the  ineumnee.  In  Leeds  v.  Cheetham,  1  Sim.  146,  where  the  tenant  had  oov- 
esaated  to  repair.  It  was  held  that  a  tenant  has  no  equity  to  compel  his  landlord  to 
•pply  insnranoe  moneys  received  by  him  on  the  destruction  of  the  demised  buildings, 
tn  lehniidlng,  or  to  restrain  the  collection  of  rent  until  the  same  are  so  applied.  The 
court  sild:  **The  plaintiff  might  have  provided  in  the  lease  for  a  suspension  of  the 
not  in  the  case  of  accident  by  fire  ;  but  not  havmg  done  so,  a  court  of  equity  cannot 
■nppfy  that  provision  which  he  has  omitted  to  make  for  himself.**  The  court  laid  stress 
CO  the  fsct  that  the  landlord's  Insurance  was  designed  to  protect  him  against  his  cov. 
cnsat  fai  the  lease  to  rebuild  certain  portions  In  case  of  fire,  and  although  there  was  a 
■irplus,  **upon  what  principle  can  it  be  that  the  plaintifTs  situation  is  to  be  changed 
^  that  precaution  on  the  part  of  the  defendant,  with  which  the  plaintiff  had  nothing 
whatever  to  dof 

This  decision  was  followed  in  Lofft  v.  Dennie,  1  El.  &  El.  474,  an  action  for  use  and 
occnpstion.  Lord  GAMPsaLL,  C.  J.,  said  :  "I  cannot  see  why  the  fact  of  the  landlord 
^yia^  received  tiie  insurance  mcmey  entitles  the  tenant  to  be  relieved  from  his  liability 
for  rent  any  more  than  if  the  landlord  had  won  that  amount  in  a  lotteiy ;  there  is  no 
privity  in  either  case  between  the  defendant  and  the  party  from  whom  the  money 
comes.'* 

These  two  cases  are  cited  with  approval  arouendo.  In  Sheets  v.  SeHdon,  7  Wall.  416, 
iM. 

The  same  doctrine  was  declared  in  Bussmanv.  Oanstert  72  Penn.  St.  286,  where  iha 
lease  taduded  ** counters,  shelving,  and  other  fixtures.**  So  in  Magaw  v.  Lambert,  S 
Pena.  St.  444,  It  was  thus  held,  the  court  saying:    "It  was  not  the  rent  whtch  was 
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Insured,  but  the  premises  out  of  which  it  issued  ;  and  the  tenant  oonld  not  taj  tint 
the  company  had  paid  it  for  him." 

In  Kingsbury  v.  WestfaU,  61 N.  Y  8M,  the  same  doctrine  was  extended  to  the  kmtb't 
surety.  The  court  said :  ''The  plaintiff  wss  under  no  obligation  to  the  lessees  of  At 
premises,  or  the  defendant,  to  procure  an  insurance  on  the  buildings  against  loa  bf 
.ftne.  It  was  an  act  of  prudence  on  his  part  to  appropriate  from  his  own  means,  daived 
from  that  property  or  other  sources,  as  should  be  neoessaiy  to  saye  himself  tnm  the 
ultimate  loss  of  his  buildings  by  that  cause.  I  haTe  not  been  able  to  discover  any  dtlin, 
legal  or  equitable,  in  favor  of  the  lessees  or  the  defendant  upon  that  fUnd,  or  toj 
part  of  it,  to  indemnify  them  against  loss.  It  was  not  procured  by  the  mesns  or  far 
the  benefit  of  either  of  them ;  and  notvrlthstanding  it  was  thought  by  the  chanocOor, 
in  Brown  ▼.  Q^iUer,  Amb.  881,  that  the  fact  that  the  landlord  reoeiyed  the  iosonsee 
money  for  the  house  which  was  burned,  and  did  not  rebuild  it,  rsised  an  equity  in 
fayor  of  the  tenant ;  the  suit  was  settled,  no  judgment  was  rendered  in  It,  or  principk 
settled  Justifying  its  being  regarded  as  authority.  If  the  plaintiff  had  the  dsy  before 
the  fire  sold  the  premises  for  their  full  yalue,  resenrliig  to  himself  the  rent  to  sccme, 
nnd  in  that  way,  instead  of  by  insurance,  escaped  loss,  it  deariy  would  be  no  groond 
for  rfiminiahing  the  rent  reserved  for  the  residue  of  the  term.  No  good  reason  csa  be 
assigned  why  an  abatement  or  the  rent  should  not  be  allowed  as  well  in  the  one  c«e 
4w  In  the  other. "  In  this  esse  there  was  no  covenant  to  keep  in  repair. 
,  In  Salmon  v.  Matthevx,  8  M.  &  W.  8S7,  it  was  thonglift  that  the  rent  might  be  appor- 
tioned, but  the  case  was  more  strongly  put  on  another  ground.  In  i^etomoay.  Atuir- 
t/>r^  5  B.  ft  P.  234,  it  was  held  chat  the  rent  was  distrainable.  So  in  MiekU  v.  MUtK 
^1  Penn.  St  90.  But  in  Newton  v.  TTOaon,  8  Hen.  &  M.  470,  rent  from  chatteb,  ptnel 
of  the  demise,  was  held  apportlonable.  (In  this  case  the  lease  was  of  land  and  s  mil 
and  a  black  slave  miller.)  The  court  referring  to  Qilbert^s  doubt  of  the  apportloosldity 
In  case  of  a  lease  of  land  and  sheep  (Rents,  187).  regard  the  question  in  the  UsU  ci 
possibility  of  computation  only.  They  say :  **  If  the  tenant  had  been  evicted  of  ite 
200  acres  of  land  adjoining  the  mill,  but  not  of  the  mill  Itself,  or  vice  vtna,  tbe  leai 
should  have  been  apportioned  according  to  the  real  value  of  that  which  remains  tn  Ui 
hands.  Why  might  not  the  Jury,  upon  similar  principles,  have  apportioned  the  Ion 
which  the  tenant  sustained  by  tbe  departure  of  the  miller  ?  '*  etc . 

The  Albany  Law  Journal^  reviewing  the  principal  case  (84  Alb  L.  Jour.  aSB,)  uj*'- 
*'  In  regard  to  the  obvious  objection  that  the  Insurance  was  only  on  the  pewonalty.tin 
court  say :  *  The  contract  concerning  insurance  was  a  slnfl^  provision  ;  It  sIiowb  U^ 
the  parties  contemplated  the  possibility  of  fire,  and  made  their  stipnlatknis  aooordingtr; 
and  whether  that  insurance  was  for  a  definite  amoimt  on  aU  the  property,  or  the  foii 
value  of  either  the  real  or  the  personal.  Is  Immaterial ;  It  Is  the  oontract  provWoB  ftr 
the  possibility  of  fire.*  The  defect  In  this  reasoning  Is  this :  It  Is  the  land  that  ii  tm^ 
and  the  land  cannot  be  insured,  and  remains  to  the  tenant  after  the  lire,  and  be  Mf 
use  It  as  he  plesses.  The  doctrine  of  apportionment  we  assent  to :  the  othar  ii  bon 
4loobtAil.'* 


Ihtoxicatikg  Liquor  Oasbs. 

(S5  Kans.  TSl.) 
OonsUtutionai  law  —  exci$e — statutory  comtruction, 

A  statute  prohibited  tbe  sale  of  intoxicating  liquora,  save  by  lioenfled  drs# 
gists  for  certain  excepted  purposes.    Held,  oonstitational. 

A  statute  defines  intoxicating  liquors  as  "  all  liquors  and  mixtures,  bj  wha^ 
ever  name  called,  that  will  produce  intoxication."  SM,  not  to  embnoe  ta^^ 
cines  and  toilet  articles,  not  ordinarily  used  as  beverages,  such  as  tinctnn*nf 
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gontian,  bay  mm,  and  essence  of  lemon,  although  containing  alcohol. 
Whether  it  embraces  '*  McLean's  Strengthening  Cordial  and  Blood  Pnri« 
fier***  a  mixture  of  whiskey,  syrup  of  tulu  and  syrup  of  wild  cherry,  and 
*'  Sherman's  Prickly  Ash  Bitters/'  is  a  question  of  fact. 

INFORMATIONS  for  illegally  selling  intoxioating  liquors.     The 
opinion  states  the  facts. 

TT.  A.  Johnston,  attorney-general,  and  A,  H.  Vance,  county  at- 
torney for  Shawnee  connty,  for  the  State. 

W.  C.  Webb  and  Oewge  R.  Peck,  for  defendants. 

Brewer,  J.  These  cases  present  for  our  consideration  some 
inquiries  concerning  the  prohibitory  law  of  last  winter.  Laws  1881, 
cL  128.  These  inquiries  relate  to  that  portion  of  the  statute  which 
attempts  to  regulate  the  sale  of  intoxicating  liquors  for  medical, 
scientific  and  mechanical  purposes.  Nothing  is  said  as  to  that  por- 
tion which  prohibits  the  manufacture  or  sale  of  such  liquors  for 
nse  as  a  beverage.  That,  for  the  purposes  of  these  cases,  is  con- 
ceded to  be  constitutional  and  valid.  And  in  reference  to  that 
which  regulates,  two  distinct  classes  of  inquiry  are  presented:  one 
IS  as  to  the  validity  of  this  portion  of  the  law  taken  as  a  whole,  and 
the  other  is  as  to  its  scope  and  extent,  if  it  be  adjudged  valid.  For 
a  proper  understanding  of  these  questions,  a  brief  reference  to  the 
statute  is  essential  Section  1  of  the  statute  prohibits  the  sale  of 
intoxicating  liquors,  with  a  proviso  that  they  may  be  sold  for  the 
excepted  purposes  as  provided  in  the  act  Then  section  2  provides 
that  no  one  shall  sell  for  the  excepted  purposes  '*  without  first  having 
procured  a  druggist's  permit  therefor  from  the  Probate  judge.'' 

Upon  this  arises  the  first  matter  for  our  consideration.  It  is  in- 
sisted that  the  jurisdiction  of  the  Probate  Court  is  defined  by  the 
Constitution  (Oonst.,  art  3,  §  8,)  and  cannot  be  increased  by  legis- 
lative action,  expreseio  unius,  exclueio  aUeriue;  that  while  in  sec- 
tion 2  of  the  act  the  Probate  judge  is  named,  the  statute  as  a  whole 
shows  that  the  power  was  conferred  upon  the  Probate  Court  as  a 
ooart;  that  it  is  not  within  the  constitutional  prescnption  as  to  the 
powers  of  such  court;  and  as  a  conclusion  therefrom,  that  the 
ooart  having  no  power  to  issue  a  permit  any  permit  issued  would 
be  worthless,  and  a  provision  or  scheme  resting  upon  such  a  permit 
must  fall  with  it    It  may  be  conceded  that  if  the  permit  is  worth- 
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less,  this  entire  portion  of  the  statute  also  fails,  and  the  sale  for  the 
i^xcepted  purposes  is  without  limitation  or  restriotion.  That  sach 
permit  has  no  legal  force  was  the  opinion  of  the  learned  judge  of 
the  first  judicial  district,  from  whose  decision  four  of  the  cases  be- 
fore us  are  brought 

We  cannot  yield  our  assent  to  this  view.  We  concede  the  force 
of  the  argument  in  its  favor;  and  if  the  question  were  a  new  one  in 
this  oourty  entirely  unembarassed  by  prior  adjudications,  it  would 
require  careful  consideration,  and  might  possibly  be  differently  de- 
termined. But  we  feel  ourselves  concluded  by  past  decisions,  de- 
cisions running  back  to  the  early  history  of  this  court,  some  of  them 
made  before  any  of  the  present  justices  were  memliers  thereof.  No 
matter  of  absolute  right  or  personal  liberty,  but  one  of  technical 
limitation  only,  is  involved  in  those  decisions,  and  hence  ihej 
should  not  be  lightly  departed  from.  Staie  v.  Bostoorth,  13  Vt  413. 
In  this  case  the  court  well  says:  ^'No  questions  arise  more  fre- 
quently in  this  country  than  those  which  involve  the  construction 
of  the  Oonstitution  and  the  powers  of  the  different  branches  of  the 
government,  and  in  many  of  theso  there  is  no  doubt  an  honest  dif- 
ference of  opinion.  Where,  then,  is  the  security  of  individual  or 
corporate  rights  if  these  questions  are  to  be  considered  as  always 
open;  if  no  acquiescence,  even  though  sanctioned  by  a  judicial  de- 
cree, is  to  be  considered  as  settling  them  ?  '^  We  may  remark  that 
while  the  jurisdiction  of  the  Probate  Court  is  defined  by  the  Consti- 
tution, there  is  in  that  instrument  no  prohibition  on  the  jndges 
holding  other  ofiBces  of  trust  and  profit,  as  there  is  in  referenceto  the 
District  judges  and  justices  of  this  court  Art.  3,  §  13.  Hence  he 
may  hold  other  offices  whose  duties  are  not  inconsistent  with  those 
of  the  Probate  Court,  and  the  legislature  may  cast  upon  the  person 
holding  the  office  of  Probate  judge  other  duties  and  cares  than 
those  of  the  court  over  which  he  presides,  even  if  it  may  not  en* 
large  the  jurisdiction  of  the  Probate  Court.  This  thought  unde^ 
lies  tlie  past  rulings  in  this  court,  the  past  legislation  of  the  State; 
and  to  disturb  them  now  would  unsettle  many  proceedings  and 
titles.  In  the  case  of  In  re  Johnson,  12  Kans.  102,  Justice  Vale5- 
TiXE,  speaking  for  the  court,  notices  the  various  legislation  oon« 
cerning  the  many  offices  and  duties  cast  upon  the  Probate  jndge, 
and  repetition  here  would  be  useless.  It  may  be  conceded  that  it 
would  bo  more  logical  and  less  objectionable  to  say  that  the  legisla- 
ture may  create  an  office  with  specified  duties  and  then  make  the 
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person  holding  the  position  of  Probate  jadge  the  incumbent  of  such 
office,  dum  to  hold  that  certain  duties  may  be  cast  directly  upon  the 
person  holding  the  office  of  Probate  judge.  But  substance  is  above 
form.  That  which  may  properly  be  done  in  one  way  ought  to  be 
upheld,  if  possible,  though  done  in  another  way;  and  an  act  of  the 
legislature  should  be  sustained  whenever  by  any  reasonable  con- 
struction the  act  can  be  brought  within  the  scope  of  the  legislative 
power.  If  in  this  case  the  legislature  had  created  the  office  of  com- 
missioner of  licenses,  and  provided  that  the  Probate  judge  should 
^  officio  be  such  commissioner,  there  could  be  little  doubt  of  the 
constitutionality  of  such  an  act.  Substantially  the  same  thing  is 
accomplished  by  casting  upon  him  the  duties  named  in  this  act. 
And  having  in  view  the  duty  of  upholding  an  act  of  the  legislature 
wherever  possible,  the  past  decisions  of  this  court,  the  general  recog- 
nition by  all  departments  of  the  government — executive,  legislative 
and  judicial — of  the  correctness  of  such  exposition  of  constitu- 
tional limitations,  and  the  substance  rather  than  the  form  of  this 
proceeding,  we  think  the  casting  of  this  duty  respecting  permits 
upon  the  person  holding  the  office  of  Probate  judge  must  be  ad- 
judged within  the  power  of  the  legislature.  Clearly  the  act  gives 
the  power  to  the  Probate  judge  rather  than  the  I^obate  Coui-t. 
Only  incidentally  is  the  court  mentioned,  and  such  incidental  men- 
tion ought  not  to  overrule  the  force  of  the  express  naming  of  the 
judge  in  granting  the  power,  sustained  as  it  is  by  the  frequent  ref- 
erences to  him  all  through  the  act. 

We  pass  then  to  the  second  objection,  and  that  is,  that  this  por- 
tion of  the  statute  must  be  pronounced  unconstitutional  and  void 
because  it  is  class  legislation ;  because  it  restricts  the  privilege  of 
dealing  in  liquor  to  one  class,  the  druggists,  and  thus  debars  many 
from  engaging  in  a  business  which  is  profitable,  and  by  some  de- 
sired. This  objection  is  not  very  strenuously  urged,  and  cannot  be 
sustained.  It  will  not  be  doubted  that  the  police  power  of  the 
State  is  broad  enough  and  strong  enough  to  uphold  any  reasonable 
restrictions  and  limitations  on  the  keeping,  use  or  sale  of  any  sub- 
stance whose  keeping,  use  or  sale  involves  danger  to  the  general 
public.  The  storage  of  powder  or  explosive  and  highly  inflamma- 
ble oils  may  be  forbidden  within  city  limits.  The  legislature  may 
require  railroads  to  fence  their  tracks,  dangerous  machinery  to  be 
everywhere  inclosed,  poisons  to  be  labelled  when  sold,  the  practice 
of  any  profession  requiring  skill  and  knowledge  to  be  confined  to 
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those  who  haye  passed  a  certain  examination  or  pursued  a  prescribed 
coarse  of  study.  By  virtue  of  the  same  power,  it  may  commit  tht 
sale  of  liquor  to  any  particular  class  of  persons  which  by  reason  of 
its  special  training  and  habits  it  may  deem  peculiarly  fit  for  such 
duty.  In  the  case  In  re  Ruth,  32  Iowa,  253,  the  court  says:  '^It 
has  been  found  that  the  health  and  lives  of  the  people  demand  that 
a  few  licensed  persons  be  empowered  to  sell  these  liquors  for  lawful 
purposes,  and  that  all  others  be  forbidden  to  deal  in  them.  Of 
those  who  are  authorized,  the  law  requires  satisfactory  proof  of 
good  moral  character.  In  this  respect,  it  differs  not  from  all  lioen» 
laws  which  bestow  privileges  upon  fit  and  proper  persons  making 
application  therefor.  These  laws  have  always  been  sustained."  Here 
the  sale  of  liquor  being  allowed  for  medical  purposes,  druggists  who 
deal  in  medicines  are  properly  named  as  a  suitable  class  to  whom  to 
intrust  such  sale.  The  law  does  not  attempt  to  prescribe  who  ma; 
and  who  may  not  become  druggists.  That  question  each  indiTidaal 
settles  for  himself.  It  simply  says  that  only  druggists  shall  sell 
liquor.  It  is  like  a  law  which  should  forbid  any  but  licensed  en- 
gineers  from  running  the  engine  of  a  passenger  train,  any  bat 
licensed  attorneys  from  appearing  for  clients  in  a  court  of  record,  any 
but  medical  graduates  from  engaging  in  the  practice  of  medicine.  No^ 
law  of  this  kind  interferes  with  individual  liberty  in  its  true  seoBe. 
Such  laws  protect  the  public  only  in  matters  involving  risk  and 
danger  from  the  acts  of  unfit  and  improper  persons.  They  caiinoi 
be  adjudged  class  legislation  in  any  objectionable  and  unoonstitQ' 
tional  sense  of  the  term. 

We  pass  now  to  the  second  branch  of  these  caseSy  the  inquiry  a» 
to  the  scope  and  extent  of  the  statute.  What  liquors,  using  that 
term  in  its  broadest  sense,  are  included  f  The  first  section  prohib- 
its the  manufacture  or  sale  of  any  spirituous,  malt,  vinous,  fe^ 
mented,  or  other  intoxicating  liquors.  Now  this  language  is  broad 
and  comprehensive.  **  Other  intoxicating  liquors ''  extends  the 
scope  so  as  to  include  every  liquor  which  comes  within  the  general 
definition  of  intoxicating  liquor.  And  yet,  if  this  section  stood 
alone,  there  would  be  little  doubt  as  to  its  meaning.  It  would  in- 
clude only  such  liquors  as  are  used  as  a  beverage.  No  one  would 
think  of  extending  it  to  cologne,  extract  of  lemon,  or  any  of  tho8& 
many  preparations  which,  although  they  contain  alcohol,  the  in- 
toxicating factor  in  all  drinks,  are  never  used  as  beverages.  Bnt 
section  10  ousts  the  doubt  upon  the  statute.    It  reads:  "  All  liquors 
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mentioned  in  section  one  of  this  act,  and  all  other  liquors  or  mix- 
tares  thereof,  by  whatever  name  called,  that  will  produce  intozicii* 
tion,  shall  be  considered  and  held  to  be  intoxicating  liquors  within 
the  meaning  of  this  act.''  This  section,  whose  language  is  nnfor- 
tanatelj  chosen,  is  the  one  which  has  provoked  this  litigation,  and 
has  tended  to  create  so  much  prejudice  against  the  statnte;  for  its 
letter  reaches  to  preparations  which  no  man  can  believe  were  within 
the  intent  of  the  legislature,  and  any  interference  with  whose  sale, 
if  within  the  power  of  the  legislature,  would  be  folt  by  every  one  to 
be  nnneoessary  and  unreasonable.  Alcohol  is  the  intoxicating  prin- 
ciple, the  basis  of  all  intoxicating  drinks.  Whatever  contains 
alcohol,  will,  if  a  sufficient  quantity  be  taken,  produce  intoxication. 
Hence,  whatever  liquor  contains  alcohol  is  within  the  statute.  So 
reads  its  letter.  But  when  wc  come  to  inquire  as  to  the  liquois 
which  contain  alcohol,  we  find  a  lengthy  list  of  fluids  which  are 
never  nsed  as  beverages.  Cologne,  extract  of  lemon,  bay  mm, 
paregoric,  tincture  of  gentian  and  many  other  medicinal  prepara- 
tions contain  alcohol,  and  all  will  produce  intoxication.  They  are 
seldom  used  as  a  beverage,  and  yet  they  may  be.  Intoxication 
produced  by  drinking  bay  rum  has  been  known.  Yet  few  will 
drink  it  Its  nses  are  for  the  toilet  But  three  of  the  cases  before 
us  are  proseontions  for  the  sale  of  bay  mm,  essence  of  lemon  and 
tmctore  of  gentian,  respectively.  These  preparations  contain 
alcohol,  and  will  each,  it  is  charged,  produce  intoxication.  If  the 
statute  indndes  such  articles,  many  of  them  are  absolutely  and 
wholly  shut  out  from  sale.  The  excepted  purposes  in  the  statute 
are  ''medical,  scientific  and  mechanical/'  But  toilet  and  culinary 
purposes  are  strictly  included  within  no  one  of  the  three.  The  lady 
who  desires  cologne  for  her  toilet  purposes  cannot  get  a  physician's 
prescription  therefor,  nor  file  an  affidavit  that  she  wants  it  for 
scientifio  or  mechanical  purposes,  and  yet  only  in  these  ways  does 
the  act  provide  for  sales.  Did  the  legislature  intend  interference 
with  such  articles  ?  And  if  not,  what  is  the  projier  construction 
to  be  given  to  the  language  in  said  section  10  P  We  have  had 
oocasion  to  notice  heretofore  the  cardinal  canon  of  construction, 
which  is  that  the  intent  when  ascertained  governs,  and  to  that  all 
mere  roles  of  interpretation  are  subordinate.  State  v.  Bancroft^ 
22  Kana.  205.  The  letter  does  not  always  express  the  intent  ''A 
thing  which  is  within  the  intention  of  the  makers  of  a  statute,  is 
tt  much  within  the  statute  as  if  it  were  within  the  letter;  and  a 
Vol.  XXXVII— 37 
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thing  which  is  within  the  letter  of  the  statute  is  not  within  the 
statute  unless  it  be  within  the  intention  of  the  makers  ;  and  such 
construction  ought  to  be  put  upon  it  as  does  not  suffer  it  to  be 
eluded."  ffolmea  y.  Carlejf,  31  N.  Y.  290  ;  Bac.  Abr.,  stat  1,  §§  5 
and  lOy  and  authorities  cited.  Thefamiliarillustration  is  that  when 
it  was  enacted  **  that  whoerer  drew  blood  in  the  streets  should  be 
punished  with  the  utmost  severity,"  it  was  held  not  to  indude  s 
surgeon  who  opened  the  vein  of  a  person  having  a  fit  in  the  street 
Plowden  thus  quaintly  expresses  the  same  thought  in  his  Com- 
mentary,  upon  the  case  of  Eyston  v.  Studdy  2  Plow.  465.  ^  It  is  not 
the  words  of  the  law,  but  the  internal  sense  of  it,  that  makes  the 
law,  and  our  law  (like  all  others)  consists  of  two  parts,  viz.,  of  bodj 
and  soul ;  the  letter  of  the  law  is  the  body  of  the  law,  and  the  sense 
and  reason  of  the  law  are  the  soul  of  the  law,  quia  ratio  legi$  ed 
anima  legis.  And  the  law  may  be  resembled  to  a  nut,  which  has  a 
shell  and  a  kernel  within  ;  the  letter  of  the  law  represents  the  shell 
and  the  sense  of  it  the  kernel ;  and  as  you  will  be  no  better  for  the 
nut  if  you  make  use  only  of  the  shell,  so  you  wiU  receive  no  benefit 
from  the  law  if  you  rely  upon  the  letter,  and  as  the  fruit  and  profit 
of  the  nut  lie  in  the  kernel,  and  not  in  the  shell,  so  the  fruit  and 
profit  of  the  law  consist  in  the  sense  more  than  in  the  letter.  And 
it  often  happens,  that  when  you  know  the  letter,  you  know  not  the 
sense,  for  sometimes  the  sense  is  more  confined  and  contracted 
than  the  letter,  and  sometimes  it  is  more  large  and  extensive." 
Doubtless  the  letter  is  first  to  be  considered  in  order  to  determine 
the  intent  of  the  legislature,  for  the  courts  may  not  readaUv 
simply  as  they  wish  it  should  read.  But  other  matters  may  also  be 
oonsidered,  and  among  them  the  evils  sought  to  be  remedied.  It 
was  resolved  by  the  Barons  of  the  Exchequer  in  HeydofC^  case,  3 
Bep.  7,  as  follows  : 

**  For  the  sure  and  true  interpretation  of  all  statutes  in  general, 
be  they  penal  or  beneficial,  restrictive  or  enlarging  of  the  common 
law,  four  things  are  to  be  discerned  and  considered  :  First,  Wbst 
was  the  oommon  law  before  the  making  of  the  act  ?  Second,  Wh«t 
was  the  mischief  and  defect  against  which  the  common  law  did  not 
provide  f  Third,  What  remedy  the  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  Commonwealth  ?  And  foarth, 
The  true  reason  of  the  remedy/' 

Now  what  was  the  evil  sought  to  be  remedied  by  this  statute,  vA 
the  oonstitutional  amendment  of  which  it  was  an  outgrowth  ?  It 
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was  the  use  of  intoxioating  liqaors  as  a  beverage.  As  counsel  for 
defendants  aptly  and  forcibly  express  it,  '*  the  movement  of  which 
the  amendment  and  the  statute  were  the  expression  and  the  result, 
was  not  a  ci-usade  against  cologne  and  the  extract  of  lemon."  And 
in  this  connection  we  quote  from  the  careful  opinion  prepared  by 
the  learned  judge  of  the  third  judicial  district  upon  some  of  the 
cases  now  before  us  : 

"  The  history  of  the  movement  which  resulted  in  the  adoption 
of  the  'prohibition  amendment/  and  the  enactment  of  the  law 
now  under  consideration,  and  the  object  to  be  thereby  secured,  are 
loo  well  known  to  give  rise  to  any  dispute.  Those  who  voted  for 
the  amendment  were  not  voting  to  prevent  the  use  of  articles  com- 
mon to  toilet  purposes  or  culinary  use.  It  was  no  attacK  upon  bay 
mm,  camphor,  or  tincture  of  lemon  ;  it  was  intended  to  strike  at 
such  liquors  and  mixtures  only  as  were  in  ordinary  and  known  use 
as  intoxicating  beverages,  or  which,  in  the  failure  to  obtain  such 
beverages,  it  could  reasonably  and  fairly  be  believed  would  be  used 
as  substitutes.  It  seems  that  this  intent  and  object  of  the  law  must 
be  taken  into  consideration  as  an  important  element  in  its  con- 
struction; and  that  while  some  particular  preparation  or  'patent 
medicine '  might  possibly  in  a  few  cases,  with  a  few  exceptional  con- 
stitutions, produce  effects  similar  to  intoxication  —  at  an  enormous 
risk  of  health  or  life,  perhaps — the  real  question  and  test  to  which 
each  'liquor'  or  'mixture'  is  to  be  submitted,  is  about  this  :  'Is 
there  reasonable  danger  that  this  will  be  used  as  —  or  as  an  equiva* 
knt  substitute  for — an  intoxicating  beverage  ?'  The  law  should 
receive  a  reasonable  construction — equally  removed  on  the  one  hand 
from  a  fanatical  coloring,  and  on  the  other  from  a  tendency  to 
fritter  it  away." 

With  these  general  considerations,  we  pass  to  a  decision  of  the  par- 
ticular questions  presented.  It  cannot  be  doubted  but  that  section 
10  is  broad  and  sweeping  enough  to  bring  within  the  statute  every 
liquid  which,  by  reason  of  the  presence  of  alcohol,  will  produce  in- 
toxication, and  this  irrespective  of  the  amount  of  alcohol  contained, 
or  the  presence  of  other  ingredients  of  such  a  character  as  to  pre- 
vent  [any  use  of  the  liquid  as  a  beverage.  But  such  was  not  the 
intent  of  the  legislature  in  the  act,  and  such  therefore  cannot  be 
adjudged  to  be  its  true  import.  And  speaking  for  himself  alone, 
the  writer  of  this  opinion  does  not  hesitate  to  say  that  such  a  con- 
struction, if  imperatively  demanded  by  the  language  used,  would 
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carry  the  statate  beyond  the  power  of  the  legislature.  I  do  not 
think  the  legislature  can  prohibit  the  sale  or  use  of  any  article 
whose  sale  or  use  inTolres  no  danger  to  the  general  public.  Tha 
habits,  the  occupation,  the  food,  the  drink,  the  life  of  the  indirid- 
nal,  are  matters  of  his  own  choice  and  determination,  and  can  be 
abridged  or  changed  by  the  majority  speaking  through  the  legislA^ 
ture  only  when  the  public  safety,  the  public  health,  or  the  pnblie 
protection  requires  it.  I  do  not  think  the  legislature  has  the  power 
to  prohibit  the  raising  or  sale  of  corn,  though  out  of  it  whisky  msj 
be  obtained.  No  more  do  I  believe  that  the  legislature  has  the 
power  to  prohibit  the  sale  of  cologne,  though  alcohol  be  in  it  The 
constitut^nal  guaranty  of  '*  life,  liberty,  and  the  pursuit  of  hap* 
piness,"  is  not  limited  by  the  temporary  caprice  of  a  present  mi* 
jority,  and  can  be  limited  only  by  the  absolute  necessities  of  the 
public. 

But  the  legislature  never  intendeded  such  a  sweeping  prohibitioiL 
The  use  of  intoxicating  liquors  as  a  beverage  was  the  evil,  and  the 
statute  must  be  read  in  the  light  thereof.    It  intended  to  pat  i 
stop  to  such  use,  and  limit  the  use  to  the  necessities  of  medicine. 
Now  the    cases  before  us  group  themselves  into  three  dassea; 
and  the  same  division  is  far  reaching  and  of  general  application. 
The  first  embraces  what  are  generally  and  popularly  known  as  intox- 
icating liquors,  unmixed  with  any  other  substances.     Thus  iu  one 
case  the  sale  of  brandy  is  charged.    The  second  includes  articlee 
equally  well-known  standard  articles,  and  which,  while  containing 
alcohol,  are  never  classed  as  intoxicating  beverages.    Their  neee 
are  culinary,  medical,  or  for  the  toilet.    They  are  named  in  the 
United  States  dispensatory  and  other  similar  standard  authoritiee ; 
The  formulad  for  their  preparation  are  there  given  ;  their  uses  and 
character  are  as  well  recognized  and  known  by  their  names  as  those 
of  a  horse,  a  spade,  or  an  arithmetic.     The  possibility  of  a  diffe^ 
ent  and  occasional  use  does  not  change  their  recognized  and  estab- 
lished character.    A  particular  spade  may  be  fixed  up  for  a  parlor 
ornament,  but  the  spade  does  not  belong  there.    So,  essence  of 
lemon  may  contain  enough  alcohol  to  produce  intoxication,  more 
alcohol   proportionately  than  many  kinds  of  wine  or  beer.    It  ii 
possible  that  a  man  may  get  drunk  upon  it,  but  it  is  no  intoxicat- 
ing  liquor.     Bay  rum,  cologne,  paregoric,  tinctures  generally,  aD 
contain  alcohol,  but  in  no  fair  or  reasonable  sense  are  they  intox* 
icating  liquors  or  mixtures  thereof.     The  third  class  embraces  com* 
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pouads,  preparafcious,  in  which  the  alcoholic  stimulant  is  present^ 
which  are  Dot  of  established  name  and  character,  which  are  not 
found  in  the  United  States  dispensatory,  or  other  like  standard  aa- 
thoritiesy  and  which  may  be  purely  medicinal  in  their  purpose 
and  effect,  or  mere  substitutes  for  the  usual  intoxicating  beverages. 
If  not  intoxicating  liquors  they  may  be  **  mixtures  thereof"  within 
the  scope  of  the  statute*  Here  belong  many  of  the  patent  medi- 
cine,  the  bitters,  cordials,  and  tonics  of  the  day.  Here  also  are 
such  compounds  as  that  charged  in  one  of  the  informations  before 
as,  a  compound  of  whisky,  tolu,  and  wild  cherry. 

Now  in  reference  to  these  several  classes,  we  think  these  rules 
Diay  be  laid  down  :  The  first  class  is  within  and  the  second  with- 
out the  statute,  and  the  court  as  matter  of  law  may  so  declare.  It 
is  unnecessary,  in  charging  the  sale  of  whisky,  or  brandy,  etc.^  to 
allege  that  it  will  produce  intoxication  ;  nor  will  it  bring  the  sale 
of  essence  of  lemon  within  the  statute  to  allege  that  such  essence 
will  prodnce  intoxication.  The  courts  will  take  judicial  notice  of 
the  uses  and  character  of  these  articles.  You  need  not  prove  what 
bread  is,  or  for  what  purposes  it  is  used.  No  more  need  you  in 
respect  to  whisky  or  gin  on  the  one  hand,  or  cologne,  or  bay  rum, 
on  the  other.  They  are  all  articles  of  establised  name  and  char- 
acter«  In  reference  to  the  third  class,  the  question  is  one  of  fact, 
and  most  be  referred  to  a  jury.  If  the  compound  or  preparation 
be  such  that  the  distinctive  character  and  effect  of  intoxicating 
Gquor  are  gone,  that  its  use  as  an  intoxicating  beverage  is  practi- 
cally impossible  by  reason  of  the  other  ingredients,  it  is  not  within 
the  statute.  The  mere  presence  of  alcohol  does  not  necessarily 
bring  the  article  within  the  prohibition.  The  influence  of  the 
ftlcohol  may  be  counteracted  by  the  other  elements,  and  the  com- 
pound be  strictly  and  fairly  only  a  medicine.  On  the  other  hand, 
if  the  intoxicating  liquor  remain  as  a  distinctive  force  in  the  com- 
pound, and  such  compound  is  reasonably  liable  to  be  used  as  an 
intoxicating  beverage,  it  is  within  the  statute,  and  this  though  it 
eontain  many  other  ingredients  and  ingredients  of  an  independent 
and  beneficial  force  in  counteracting  disease  or  strengthening  the 
nstem.  Intoxicating  liquors,  or  mixtures  thereof  :  this,  reason- 
tblv  construed,  means  liquors  which  will  intoxicate  and  which  are 
eommonly  used  as  beverages  for  such  purposes,  and  also  any  mix- 
tures of  such  liquors  as,  retaining  their  intoxicating  qualities,  it 
may  fairly  be  presumed  may  be  used  as  a  beverage  and  become  a 
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Bubstitate  for  the  oidinary  int4>zicating  drinks.  Whether  any  pa^ 
ticalar  compound  or  preparation  of  this  class  is  then  within  or 
without  the  statute,  is  a  question  of  fact,  to  be  established  by  the 
testimony  and  determined  by  a  jury.  The  courts  may  not  say  as » 
matter  of  law  that  the  presence  of  a  certain  per  cent  of  alcohol 
brings  the  compound  within  the  prohibition,  or  that  any  pardea* 
lar  ingredient  does  or  does  not  destroy  the  intoxicating  influenoeof 
the  alcohol,  or  prevent  it  from  ever  becoming  an  intoxicating  beT- 
erage.  Of  course  the  larger  the  i)er  cent  of  alcohol  and  the  more 
potent  the  other  ingredients,  the  more  probably  does  it  fall  within 
or  without  the  statute ;  but  in  each  case  the  question  is  one  offsets 
and  to  be  settled  as  other  questions  of  fact.  Staie  v.  Lafftir^  S8 
Iowa,  426 ;  RusseU  v.  Sloan,  33  Vt.  659 ;  CommanweaUh  v.  BamsdA 
Sup.  Gt  Mass.,  23  Alb.  Law  Jour.  414. 

Entertaining  these  views  of  the  true  meaning  and  constroctioo 
of  this  statute,  the  several  cases  before  us  must  be  disposed  of  ai 
follows:  In  2278,  2279  and  2281,  in  which  cases  the  defendant  wii 
charged  with  selling  bay  rum,  tincture  of  gentian,  and  essence  of 
lemon,  respectively,  the  judgment  of  the  District  Court  sustaioiog 
the  motion  to  quash  the  informations  will  be  sustained.  In  2280, 
2295  and  2296,  in  which  the  charge  was  selling  McLean's  cordial, 
a  preparation  of  whisky,  tolu  and  wild  cherry,  and  prickly-ash  bit* 
ters,  respectively,  the  ruling  quashing  the  informations  will  be  re- 
versed, and  the  cases  remanded  for  trial.  In  2293  and  2294,  in 
which  the  defendants  were  convicted  of  selling  brandy  and  alcohol, 
respectively,  the  judgments  will  be  affirmed. 

In  these  cases  we  have,  at  the  request  of  counsel,  not  stopped  to 
consider  any  mere  technical  or  formal  question,  but  have  given  oar 
entire  attention  to  the  more  important  matters  of  the  ^iditj  of 
this  portion  of  the  statute  as  a  whole,  and  its  general  scope  and  ex- 
tent. Matters  of  form  and  detail  will  be  disposed  of  as  they  shiO 
from  time  to  time  bo  presented  in  subsequent  cases. 

All  the  justices  concurring. 
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LOOKETT.    McLbAIT. 

(1»  MMi.  88J 

mmdUnarU — bwOding  occupied  by  dUUmd  UMmmiU  —  drntin  ^  IomI* 
Ufrd  in  rcipeet  to  common  ttairwa^. 

AlAodloid  letttng  rooms  in  the  same  building  to  different  tenants,  the  building 
kaving  a  eommon  stsirwaj,  is  bound  to  keep  the  stairway  in  reasonable  re- 
pair,  and  the  tenants  are  not  to  be  oonclusively  deemed  negligent  in  using 
It  after  leaning  that  it  has  become  dangerous. 

AOnON  for  personal  injuries.    The  opinion  states  the  faots. 
The  plaintiff  had  judgment  below. 

A.  IL  Brown  Jt  E.  A.  Alger,  for  defendant. 

Jl  J2.  Murphy^  for  plaintiff. 

Colt,  J.  The  plaintiff's  husband  hired  and  oocnpied  one  of 
seTeral  tenements  in  the  defendant's  building.  The  jury,  nnder 
the  instructions  given,  have  found  that  she  was  injured,  without 
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£auic  OQ  her  part,  while  using  a  defective  stairway  appareatlj  11 
teuded  to  furnish  access  to  the  roof  of  a  shed  used  in  common  b} 
the  other  tenants  for  drying  clothes.  They  must  have  found  abo, 
that  no  other  mode  of  access  had  been  pointed  out  to  the  plaintiff; 
that  no  caution  had  been  given  as  to  the  use  of  these  steps;  and  that 
there  was  nothing  in  their  appearance  which  would  indicate  to  a 
pi'udent  person  that  they  were  unsafe.  The  instructions  given  were 
sufficiently  favorable  to  the  defendaut.  They  made  him  respon- 
sible only  for  such  parts  of  his  house  as  remained  under  his  own 
general  control  and  management 

There  is  no  implied  warranty  in  the  letting  of  a  house  that  it  is 
safe  and  fit  for  habitation.  A  lease  does  not  imply  any  particnlsr 
state  of  the  property  let,  or  that  it  shall  continue  fit  for  the  par- 
poses  for  which  it  is  let ;  unless  otherwise  stipulated,  the  tenant 
takes  the  premises  as  they  are,  and  must  pay  the  rent  for  the  term. 
But  this  rule  applies  only  to  premises  which,  by  the  terms  of  the 
lease,  have  passed  out  of  the  control  of  the  landlord  into  the  ex- 
clusive possession  of  the  tenant  Where  a  portion  of  a  building  is 
let,  and  the  tenant  has  rights  of  passageway  over  staircases  and 
entries  in  common  with  the  landlord  and  the  other  tenants,  then 
is  no  such  leasing  as  will  exonerate  the  landlord  from  all  respon- 
sibility for  the  safe  condition  of  that  portion  of  which  he  still  re- 
tains control,  and  which  he  is  bound  to  keep  in  repair ;  as  to  sach 
portion,  he  still  retains  the  responsibilities  of  a  general  owner  to 
all  persons,  including  the  tenants  of  his  building.  LeavM  v. 
Fletcher,  10  Allen,  119;  Foster  v.  Peyser y  9  Cush.  242  ;  Readnm 
V.  Conwat/y  126  Mass.  374  ;  Milford  v.  ffolbrooky  9  Allen,  17. 

The  case  shows  that  the  plaintiff  had  a  simple  right  of  aooess  to 
the  shed  over  this  staircase,  as  incident  to  her  occupation  of  the 
premises  leased  to  her.  The  duty  of  the  defendant,  having  still  the 
possession  and  control  of  the  same,  was  to  protect  her  from  injaiy 
in  that  right  by  the  use  of  reasonable  care  on  his  part  The  stair* 
way  was  apparently  intended  to  furnish  a  passageway  for  her  nse ; 
and  the  defendant  is  responsible  for  injuries  received  by  one  ente^ 
mg  upon  the  same  by  his  invitation  or  procurement,  expr38s  or  im- 
plied. Sweeney  v.  Old  Colony  Railroad,  10  Allen,  368;  SUiotr 
Pray,  id.  378. 

The  fact  if  proved,  that  the  plaintiff  had  previous  knowledge 
that  the  stairs  were  in  a  dangerous  condition,  would  not  be  conclu- 
sive evidence  that  the  plaintiff  was  not  in  the  exercise  of  daecare» 
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WhiUakvr  v.  West  Boylstm,  97  Mass.  273  ;  Beed  v.  Northfield^  13 
Pick.  94;  23  Am.  Dec  662. 

The  leqnests  for  instraotions,  in  the  form  presented,  were  prop- 
yl j  lefnsed. 

Exertions  overrvML 


HiHOKUET  T.  XJirioir  Paoifio  Bailboad  Oompakt. 

a»]€aai.fiB.) 

Nef^enu-^paifmeiU  ofttaUn  coupon, 

Th0  promisor  of  an  intersst  coupon,  numbered,  payable  to  bearer,  and  one  of 
a  laige  number  outstanding  overdue,  haying  received  notice  that  it  iiad  been 
ftolen,  and  paying  it  to  the  person  presenting  it,  without  inquiry,  is  liable 
to  the  true  owner,  although  he  had  received  no  offer  of  indemnity,  had  been 
in  the  habit  of  paying  such  coupons  as  if  current,  and  gave  notice  to  the 
true  owner  of  the  name  of  the  person  receiving  payment. 

ACTION  to  recover  amount  of  stolen  coupon.    The  opinion 
states  the  point 

/.  61  Orai/y  Jr^  iS  W.  0.  Loving  (J.  C.  Bopes  with  them),  for 
plaintiff. 

S.  BariUUf  for  defendant. 

liOBDy  J.  There  is  no  doubt  that  the  coupons,  of  which  copies 
are  given  in  .iie  agreed  statement  of  facts,  were  properly  declared 
on  as  promissory  notes  payable  to  bearer.  Spooner  v.  Holmes,  102 
Matt.  503, 507.  It  is  well  settled  in  this  Commonwealth,  that  when 
inch  a  negotiable  promissory  note  is  stolen  from  the  holder  before 
It  is  due,  the  amount  of  it  may  be  recovered  from  the  maker  in  an 
action  at  law,  on  filing  a  sufficient  bond  for  his  indemnification. 
FalesY.  BueeeUy  IC  Pick.  315.  The  plaintiff  is  therefore  entitled 
to  recover  the  amount  of  the  coupon  declared  on  in  the  first  count 
of  bis  declaration,  on  filing  before  judgment  a  sufficient  bond  of 
indemnity.  The  condition  of  such  bond  should  be  of  such  tenor 
S8  to  save  harmless  the  defendant  against  all  lawful  claims  by  any 
other  person  on  account  of  the  coupon  in  question,  and  against  all 
ooets  and  expenses  by  reason  of  such  claims* 
Vol.  XXXVII— 88 
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The  question  which  we  are  called  apon  by  the  second  coant  to 
decide  is  whether,  when  a  negotiable  promissory  note  payable  ta 
bearer  has  been  lost  or  stolen  without  the  fault  or  neglect  of  the 
owner,  and  is  presented  for  payment  When  long  overdue,  the  party 
liable  to  pay  it  is  bound  by  previous  notice  of  the  loss  to  inqnire 
into  the  title  of  the  d$  facto  holder  before  payment 

It  has  been  argued  for  the  defense  that  the  duty  of  the  promisor 
in  case  of  the  loss  of  a  coupon  is  a  gratuitous  duty,  analogous  to  the 
liability  of  a  gratuitous  bailee.  We  cannot  take  such  a  view  of  this 
duty.  It  is  true,  as  the  counsel  for  the  defendant  maintains,  thit 
the  liability  does  not  arise  from  the  contract,  but  from  the  law  ont- 
side  of  the  contract ;  but  whatever  that  liability  may  be,  it  is  put 
of  the  law  which  governs  the  issue  and  circulation  of  negotiable 
instruments,  to  which  the  maker  of  such  instrument  subjects  him* 
self  by  the  very  act  of  making,  and  from  which  he  derives  the  ad- 
vantage which  the  negotiability  of  his  promise  affords  him. 

It  IS  conceded  that  the  text-books  declare  generally  that  liability 
ensues  from  the  payment  of  a  lost  negotiable  instrument  after 
notice  of  loss,  and  that  no  such  payment  will  operate  as  a  discharge 
against  the  loser,  unless  the  party  presenting  the  instrument  for 
payment  is  required  before  payment  to  establish  a  clear  title  thereta 
Chit  Bills  (11th  ed.),  188,  278,  279;  Bayley  on  Bills  (2d  Am.  ed.), 
112, 113;  Byles  on  Bills  (Idth  ed.),  223,  224,  379;  2  Dan.Neg. 
Inst  (2d  ed.),  g  1230 ;  Edw.  on  Bills  and  Notes,  538 ;  2  PUrs.  on 
Notes  and  Bills  (2d  ed.),  81,  212,  213. 

It  is  alleged  for  the  defense,  as  a  circumstance  calculated  great!; 
to  weaken  the  force  of  this  concensus  of  text-writers,  that  no  ctf» 
has  been  found  in  which  recovery  has  actually  been  had,  or  eves 
sought,  based  upon  such  a  liability.  But  it  must  be  remembered, 
that  upon  a  principle  of  law  so  important  as  this,  the  absence  d 
decisions  may  be  because  of  the  long  and  unquestioning  acquiesoenofr 
in  the  rule  ;  and  certainly  it  is  more  reasonable  thus  to  oonstmeit 
than  to  attribute  it  to  any  doubtfulness  or  uncertainty  as  to  the 
rule  itself.  Such  doubt  or  uncertainty  would  almost  neoesaaiil} 
lead  to  a  judicial  decision.  It  has  unquestionably  been  the  practice 
of  the  Bank  of  England  for  more  than  a  century  to  regard  notioeft 
of  the  loss  of  their  notes,  and  to  delay  payment  for  the  purpose  of 
making  inquiry  into  the  title  of  the  de  facto  holder.  See  Sohmifm 
v.  Bank  of  England,  13  East,  136,  note;  De  la  Chaumett$  v.  Bank 
of  England,  2  B.  &  Ad.  386  ;  Raphael  v.  Bank  of  England,  17  C 
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B.  161.  In  Solomons  v.  Bank  of  Englandy  the  oonnsel  for  the 
plaintiff  did  not  even  contend  that  the  maker  of  ordinary  negotia- 
ble paper  was  not  bound  by  notice  of  loss,  but  endeavored  to  estab- 
lish a  distinction  (which  was  not  upheld)  in  favor  of  bank-bills, 
saying,  ''  If  once  the  bank  were  permitted  to  withhold  payment 
npon  the  same  grounds  as  would  warrant  it  in  the  case  of  bills  of 
exchange,  the  confidence  of  foreigners  would  be  very  much  shaken, 
and  the  circulation  of  these  notes  greatly  diminished." 

In  MiUer  v.  RacSy  1  Burr.  452,  Lord  Mansfield  makes  the  dis- 
tinction  between  **  securities  or  documents  for  debts  "  and  bank- 
notes, that  the  latter,  by  commercial  and  business  use,  had  become 
currency  or  money,  universally  regarded  as  such,  in  England  and  in 
other  countries,  and  so  were  distinguishable  from  all  other  evidences 
of  debt  Without  defining  accurately  the  rights  of  owners  of  com- 
modities, or  of  choses  in  action,  or  of  negotiable  securities  other 
than  bank-notes,  his  decision  is  based  upon  the  ground  that  bank- 
notes are  money,  and  yet  he  holds,  that  even  regarding  them  as 
money,  ^'  It  may  be  both  reasonable  and  customary  to  stay  the  pay- 
ment till  inquiry  can  be  made  whether  the  bearer  of  the  note  came 
by  it  fairly  nor  not^'* 

In  Wh^ier  v.  Ouildy  20  Pick,  545,  Chief  Justice  Shaw  reviews 
the  authorities  on  the  subject  of  transfer  and  payment  of  lost  nego- 
tiable instruments,  and  says:  '^  Most  of  the  same  principles  and  rea- 
sons apply  alike  to  transfers  and  to  payments.  We  think  the  rules 
deducible  from  the  cases  are  these:  where  a  party  takes  a  bill  trans- 
ferable by  delivery,  not  overdue  nor  otherwise  apparently  dishonored, 
for  valuable  consideration,  in  the  usual  course  of  business,  and 
without  notice,  actual  or  constructive,  that  the  holder  came  by  it 
unlawfully  or  without  title  and  has  no  just  right  to  collect  and 
receive  it,  the  party  taking  it  shall  hold  it  as  a  valid  security,  not* 
withstanding  that  it  has  been  lost  by  the  true  owner,  or  stolen 
from  him,  or  taken  by  the  holder  as  a  mere  agent  to  keep,  or  for 
other  special  purpose,  without  any  authority  to  collect  or  transfer 
it ;  otherwise  he  shall  not  be  deemed  to  have  a  good  title  to  hold 
and  enforce  payment  of  it,  or  to  withhold  the  bill  itself  or  the  pro* 
ceeds  of  it  from  the  party  justly  entitled.  Bleaden  v.  CharleSf 
7  Bing.  246.  The  same  rule  applies  to  payments  ;  if  a  bill  be  paid 
at  maturity,  in  full,  by  the  acceptor,  or  other  party  liable,  to  a  per- 
son having  a  legal  title  in  himself  by  indorsement,  and  having  the 
custody  and  possession  of  the  bill  ready  to  surrender,  and  the  party 
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jmying  has  no  notice  of  any  defect  of  title  or  authority  to  receive, 
the  payment  will  be  good."  There  is  here  the  strongest  implication 
of  the  rale,  that  if  the  party  paying  has  notice  of  any  defect  of 
title  or  authority  to  receive,  the  payment  will  not  be  good,  a  mle 
which  is  in  accordance  with  other  decisions  of  this  court 

It  becomes  then  of  great  importance  to  determine  what  notice 
13  sufficient  to  charge  the  parity  liable  to  pay  with  a  duty  of  in- 
quiry into  the  title  of  the  de  facto  holder.     It  is  clear  that  such 
notice  need  not  be  accompanied  by  an  offer  of  indemnity,  since 
the  filing  of  a  bond  of  indemnity  merely  takes  the  place  of  the 
filing  in  court  of  the  note  or  other  security,  and  such  filing,  as 
was  very  clearly  stated  by  chief  Justice  Shaw  in  FaUs  t.  Russell, 
ubi  supra^  is  not  a  condition  precedent  of  the  right  to  recorcr,  bnt 
simply  an  acquittance  to  be  made  on  obtaining  judgment  As  to 
the  time  of  the  notice,  there  can  be  no  question,  that  if  at  the  Teij 
moment  of  payment  the  payer  were  reminded  that  the  note  which 
he  was  about  to  pay  had  been  lost  or  stolen,  it  would  be  his  dntj 
to  delay  payment  till  the  de  facto  holder  had  established  a  title 
to  the  instrument.     The  question  before  us  is  whether  notice  pre- 
viously given  of  the  loss  of  a  negotiable  instrument  distinguishable 
by  number  or  other  ear-mark  is  sufficient  to  fix  upon  the  party 
liable  to  pay  a  duty  of  inquiry,  and  of  refusal  to  pay  to  a  holder  who 
cannot  substantiate  his  title.  We  think  that  such  previous  nodoc  is 
sufficient    Whether  it  is  sufficient  to  fix  such  duty  of  inquiry  upon 
a  mere  transferee  it  is  not  necessary  for  us  to  inquire,  because 
the  pfu*ty  liable  to  pay  a  negotiable  instrument  bears  a  relation 
and  owes  duties  to  the  holder  and  loser  different  from  those  of  the 
transferee,  though  it  has  certainly  never  been  decided  in  this  Com- 
monwealth that  such  previous  notice  is  insufficient  to  fix  a  duty  of 
inquiry  even  upon  a  mere  transferee,  and  the  doctrine  laid  down 
in  Fales  v.  Russell,  tends  strongly  the  other  way.    For  a  party 
engaged  in  mercantile  pursuits  to  keep  a  list  of  notes  signed  bj 
himself  which  he  has  been   notified   have  been  lost  or  stolen  is 
neither  impracticable  nor  burdensome,  and  is  no  more  a  hardship 
than  any  other  precaution  which   the  law  merchant  imposes  upon 
those  who  make  use  of  the  benefits  of  negotiable  paper,  for  the 
discouragement  of  fraud  and  the  protection  of  the  public.   And  the 
fact  that  an  individual  or  a  corporation  does  business  on  a  very 
large  scale  is  far  from  being  a  reason  why  such  individual  or  co^ 
poration  should  be  allowed  to  disregard  any  of  the  obligations  laid 
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upon  those  who  issne  only  small  amounts  of  negotiable  paper. 
Ordinarily  opportunities  for  fraud  upon  the  public  will  increase 
with  the  increase  of  the  business  of  a  great  corporation,  and  it  is 
the  duty  of  such  a  corporation  to  provide  proportionally  greater 
means  of  guarding  against  such  fraud.  If  it  be  necessary  to  engage 
special  derks^  or  to  deyote  extra  time  to  applying  the  precautions 
imposed  by  the  law  merchant,  it  is  no  hardship,  but  only  the  natu- 
ral and  reasonable  increase  of  a  duty  proportionate  to  the  magni- 
tude of  the  obligations  of  such  a  corporation.  The  statement  of 
the  treasurer  of  the  defendant  and  of  the  secretary  of  the  Union 
Trust  Company  has  not  shown  that  it  was  either  impracticable 
or  unreasonably  difficult  to  provide  for  acting  upon  notice  of  lost 
or  stolen  securities ;  for  any  other  purx)08e  these  statements  are 
wholly  incompetent,  as  is  the  circular  of  the  United  States  treasury 
department^  offered  by  the  defendant. 

There  is  another  circumstance  in  this  case  which  tends  to  fix 
more  clearly  upon  the  defendant  the  duty  of  inquiry,  and  that  is 
that  the  coupon  was  long  overdue.  The  maker  of  a  coupon  can- 
not be  exempt  from  the  liabilities  which  attacb  to  all  negotiable 
instruments  when  overdue.  It  is  an  elementary  principle  of 
commercial  law  that  negotiable  paper  overdue  carries  with  it,  on 
its  very  buce,  notice  of  defective  title  sufficient  to  put  the  trans* 
feree  on  inquiry.  OoUi  t.  Eddy,  1  Mass.  1 ;  Termilye  v.  Adams 
£3j9re$$  Co.,  21  Wall.  138.  Although  the  application  of  the 
simple  rule  to  payment  would  be  practically  of  rare  occurrence, 
since  notice  of  the  loss  or  stealing  would  be  given  in  almost  every 
case,  there  is  no  reason  why  a  distinction  should  be  made  in  this 
respect  between  transfer  and  payment,  and  no  such  distinction  is 
eonsistent  with  the  language  of  Chief  Justice  Shaw  in  Wheeler  v. 
Ouildj  before  dted.  After  maturity,  a  coupon,  like  any  other 
negotiable  security,  loses  the  protection  of  the  law  merchant,  and 
becomes  a  mere  chose  in  action.  There  is  no  presumption  of  law 
that  the  party  presenting  such  a  chose  in  action  to  the  party  liable 
to  pay  is  the  true  holder.  The  fact  that  the  defendant  has  deemed 
it  convenient  to  conduct  its  business  without  regard  to  the  applica' 
tion  of  the  law  in  this  respect,  does  not  free  it  from  responsibility 
As  was  remarked  by  Mr.  Justice  Miller  in  Vermxlye  t.  Adams 
Express  Co.,  ubi  supra,  speaking  of  a  usage  to  deal  in  government 
fiecarities  when  overdue  as  if  they  wore  still  cnrrent,  '''Bankers, 
brokers,  and  others  cannot^  9f  vm^  attempted  in  this  case,  establish 
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by  proof  a  usage  or  castom  in  dealing  in  auch  paper^  which,  in  their 
own  interest,  contravenes  the  established  commercial  law.  If  thej 
have  been  in  the  habit  of  disregarding  that  law,  this  does  not  re- 
lieve them  from  the  consequences,  nor  establish  a  different  law." 

The  fact  that  the  defendant  notified  the  plaintiff,  before  this 
suit  was  brought,  of  the  name  of  the  person  to  whom  and  of  the 
date  at  which  this  coupon  was  paid,  does  not  affect  the  plaintiffs 
right  to  recover  in  this  action.  The  only  payment  which  can  be  a 
discharge  to  the  party  paying  is  a  payment  to  a  bona  fide  holder, 
whose  title  was  acquired  before  maturity,  for  value,  and  without 
notice.  It  may  often  happen  that  upon  inquiry  the  title  of  the 
defacio  holder  will  appear  so  plainly  that  the  party  paying  will  take 
very  little  risk  m  making  the  payment ;  but  the  payment  of  a  loet 
negotiable  instrument,  after  notice,  overdue,  and  without  inqnirj, 
is  a  payment  wholly  at  the  payer's  own  risk. 

We  think  therefore  that  judgment  should  be  entered  for  the 
plaintiff  on  both  counts  of  his  declaration,  upon  his  filing,  as  to  the 
first  count,  a  sufficient  bond  of  indemnity. 

Judgment  for  the  plaintiff  ac€9rdi(ii^ 


TxLBort  T.  Natiokal  Bank  of  tss  OoxxomrBALfS. 

(u»i[Ms.er.) 


KegeUMe  inairwment'^inmi^llkient  preMtUmerU^recowery  of  smmmi  pM  m 

Sy  indon&r. 

If  a  promlflfloiy  note  spedfiea  no  place  of  ^juMmtkt,  preMntmaat  at  tb» 
maker's  fonner  place  of  basineas,  without  h^iaiiy  for  his  reaidanoe,  wih 
not  hind  the  indorser;  and  the  note  twin^  Jisnonored,  if  the  IndoiwrpftTi 
it  to  the  holder,  he  may  recover  the  amount  m  paid  on  BubaeqaenUy  leaniig 
the  invalidity  of  the  presentment. 

ACTION  for  money  had  and  received  on  a  promissory  note.   The 
opinion  shows  the  facts.    The  plaintiffs  had  judgment  below. 

J.  B.  Bullard,  for  plaintiffs. 

O.  H.  Drew,  for  defendant 

SoTTLE,  J.     When  the  note  matured,  ojd  maker  oconnied  a  houi 
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in  EaLunazoo.  He  had  no  place  of  business,  and  the  note  did  not 
specifj  any  place  of  payment.  It  was  payable  therefore  at  hia 
house.  It  was  not  presented  there  for  payment,  nor  to  the  maker 
elsewhere.  The  presentment  at  the  place  in  Kalamazoo  which  had 
formerly  been  occupied  as  a  place  of  business  by  the  maker,  with- 
out any  inquiry  as  to  his  place  of  residence*,  was  not  a  good  pre- 
sentment, and  did  not  show  such  diligent  search  for  the  maker,  and 
failure  to  find  him,  as  would  excuse  a  want  of  presentment  of  the 
note  and  demand  of  payment  Garland  v.  Salem  Bant,  9  Mass. 
408 ;  OranUe  Bank  v.  Ayers,  16  Pick.  392 ;  Porter  v.  Judson,  1 
Oray,  175.  The  note  therefore  was  not  dishonored,  and  the  plaint- 
ifis  were  discharged  from  all  liability  as  indorsers.  They  paid  it 
nnder  the  supposition  that  it  had  been  dishonored,  and  that  their 
hability  bad  been  fixed.  They  had  received  notice  that  it  had  been 
dishonored,  signed  by  the  notary,  and  forwarded  to  them  by  the 
defendant  bank.  They  had  the  right  to  rely  on  this  notice,  thus 
forwarded,  as  true,  and  the  payment  made  by  them  in  conse- 
quence was  a  payment  made  under  a  mistake  of  fact  on  their  part, 
and  they  are  entitled  to  recover  the  amount  paid  in  this  action. 
OarJand  v.  Salem  Bank,  ubi  supra. 

Interest  on  the  amount  paid  by  the  plaintiffs  is  recoverable  only 
•8  damages  for  the  wrongful  detention  of  the  money  by  the 
defendant.  Nothing  in  the  facts  agreed  shows  that  the  plaintifEs 
made  any  demand  for  the  money  before  bringing  suit  Under 
these  cironmstances,  interest  should  be  computed  from  the  date  of 
the  wnt  only.     Ordway  v.  Oolcord,  14  Allen,  59. 

Judgmeni  for  ike  platniiffs  accordingly. 


ICabsaohubkeib  Obiobral  Hospital  t.  Faibbakk& 

(ueicaM.ie.> 

Owii'iiul  —  «9r«if,  Sy  one  for  hoard  of  another,  mergee  the  latter^i  implied. 

'Whan  an  tauane  person  is  received  into  an  asjlom,  on  the  application  of 
otlien  and  on  an  ezprees  contract  hj  ihiid  peraona  to  paj  for  his  board  and 
expenaae,  no  action  can  be  maintained  against  Urn  bj  the  asjlum  therefor. 

i  OTION  for  board.    The  opinion  shows  the  faota 
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D.  B.  Ware,  for  plaintiff. 
6.  D.  Nojf08,  for  guardian. 

SouLB,  J.  It  appeared  at  the  trial  in  the  Superior  Gourt  that 
when  the  defendant,  an  insane  person,  was  received  by  the  plaintiff 
as  an  inmate  of  its  asylum^  she  took  no  active  part  in  the  proceed- 
ings. She  was  admitted  on  the  certificate  of  two  physicians  that 
she  was  insane,  to  which  was  appended  an  application  for  her 
admission  signed  by  the  keeper  of  the  hotel  at  which  she  was 
boarding,  together  with  an  agreement  signed  by  one  Towne  and 
one  Wright,  that  they  would  pay  her  board  as  long  as  she  remained 
there,  and  all  expenses  incurred  in  clothing  her  and  in  providing 
things  proper  for  her  health  and  comfort,  and  would  remove  her 
when  discharged.  To  these  instruments  was  added  the  order  of 
the  visiting  committee  of  the  plaintiff  for  her  admission  to  the  asy- 
lum as  a  patient  These  documents  taken  together  constitute  the 
contract  under  which  the  plaintiff  furnished  what  it  did  furnish 
for  the  benefit  of  the  defendant  It  was  not  her  contract  with  the 
plaintiff,  but  the  contract  of  Towne  and  Wright,  binding  on  them 
so  long  as  the  defendant  remained  at  the  asylum.  There  was  no 
question  open  as  to  whether  their  undertaking  was  an  original  one 
or  a  collateral  promise.  The  terms  of  it  admit  of  but  one  constrac- 
tion.  It  was  an  absolute  agreement,  in  consideration  of  the  admis- 
sion of  the  defendant  as  a  patient 

The  evidence  did  not  justify  any  inference  that  the  defendant 
became  liable  to  the  plaintiff  for  her  board  and  support  The 
plaintiff  having  received  her  under  the  express  contract  with  Towne 
and  Wright  to  pay  the  plaintiff,  there  was  no  implied  contract  on 
her  part  to  pay  any  thing.  There  is  no  room  for  an  implied  con- 
tract where  an  express  contract  exists.  Met  Cont  6  ;  Whitings. 
Sullivany  7  Mass.  107.  If  A.  contract  with  B.  to  furnish  board  at 
his  expense  to  fifty  men  in  his  employ,  and  B.  furnishes  it,  there  is 
no  implied  contract  on  the  part  of  the  boarders  to  pay  each  for  his 
own  board.  And  this,  not  because  they  are  employed  by  A,  bnt 
because  the  board  was  furnished  on  A.'s  promise  to  pay  for  it  In 
the  numerous  cases  in  which  the  question  has  arisen  to  whom  was 
credit  given,  no  express  contract  in  writing,  absolute  in  its  terms, 
existed,  and  in  the  absence  of  such  express  contract  the  eflbrt  was 
to  ascertain,  from  the  facts  surrounding  the  transaction,  to  whom 
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credit  was  given,  as  an  element  in  determining  with  whom  the  con- 
tract was  made,  or  whether  the  undertaking  was  original  or  collate 
eraL  Of  this  character  are  these  cases  cited  by  the  plaintiff:  Cahitt 
T.  Bigebm,  18  Pick.  369 ;  Swi/i  v.  Pierce,  13  Allen,  136 ;  Walker 
T.  Moare^  125  Mass.  352. 

Under  the  pleadings  it  was  competent  for  the  guardian  of  the 
defendant  to  show  the  contract  which  led  to  the  admission  of  the 
defendant  to  the  asylum;  and  when  that  contract  was  established 
it  made  a  complete  answer  to  the  plaintiffs  claim.  The  judge  who 
tried  the  case  in  the  Superior  Court  erred  therefore  in  refusing  to 
rale  that  on  the  evidence  the  action  could  not  be  maintained,  and 

there  moat  be  a  new  trial 

Ordered  aeeordinglg 


UnojT  IJitfnTUTioy  fob  Sayings  r.  Orrr  of  Bosiojr. 

la  SB  aetkm  upon  a  oontraet  to  pay  a  snm  of  monsj  at  a  oertain  time  with 
intemt  at  a  specified  rate,  the  creditor  k  entitled  to  recover  Interest  at  tlial 
nte,  not  merelj  ontil  the  agreed  time  for  payment  of  the  principal,  bat 
antil  it  is  actually  paid  or  his  daim  for  principal  and  interest  Is  Jadidally 
determined.* 


B 


ILL  to  enforce  lien  on  money  due  for  land  damages.     The 
opinion  states  the  point    The  plaintiff  had  judgment  bdow« 


/•  A.  MaxweUf  for  plaintiff. 
/.  P.  TreadwM,  for  defendant 

OiUT,  0.  J.  This  is  a  bill  in  equity  bj  a  mortgagee  of  land 
taken  bj  the  city  for  the  public  use,  and  the  equity  of  redeeming 
which  from  the  plaintiff's  mortgages  is  owned  by  the  defendant 
Famsworth,  to  enforce  a  lien  upon  the  money  due  from  the  city 
for  damages  for  such  taking.  By  the  terms  of  these  mortgages, 
the  amounts  of  the  mortgage  debts  were  to  be  paid  in  five  years, 

•See  rontra^  Bume$  r.  Andenon  (08  Ind.  aoS),  84  Am.  Bep.  8S0^  and  note,  288. 
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which  had  elapsed  some  time  before  the  filing  of  the  biU,  ''  with 
interest  semi-annoallj  at  the  rate  of  seven  and  a  half  per  centum 
per  annum ; "  and  the  question  is,  at  what  rate  the  interest  is  to  be 
computed  for  the  time  since  the  principal  sums  became  due. 

By  the  Statute  of  1867,  chap.  56,  g  1,  the  legal  rate  of  interest  m 
this  Common  wealth  is  six  per  cent  a  year,  when  there  is  no  agree- 
ment for  a  different  rate  ;  and  by  section  2,  it  is  lawful  to  contract 
for  any  rate  of  interest,  ^'provided,  however,  that  no  greater  rate  of 
interest  than  six  per  centum  per  annum  shall  be  recovered  in  any 
action,  except  when  the  agreement  to  pay  such  greater  rate  of  in* 
terest  is  in  writing." 

When  a  written  agreement  is  made,  as  authorized  by  the  statute, 
to  pay  a  greater  rate  of  interest  yearly  than  six  per  cent,  the  intea- 
tion  of  the  contract  and  the  effect  of  the  statute  appear  to  us  to  be 
that  the  creditor  shall  receive  the  stipulated  rate  of  interest  so  long 
as  the  debtor  has  the  use  of  the  principal ;  and  that,  in  an  action 
upon  the  contract,  the  creditor  shall  recover  interest  at  that  rate, 
not  merely  until  the  time  when  the  principal  is  agreed  to  be  paid 
to  him,  but  until  it.is  actually  paid,  or  his  claim  for  principal  and 
interest  judicially  established. 

In  Brannon  v.  ffurseU,  112  Mass.  63,  it  was  accordingly  held, 
in  an  action  upon  a  promissory  note  payable  in  four  months,  ''with 
interest  at  ten  per  cent,"  that  interest  was  to  be  computed  at  that 
rate,  not  merely  to  the  maturity  of  the  note,  but  to  the  time  of  the 
verdict ;  and  upon  reconsideration  of  the  authorities  there  referred 
to,  and  examination  of  the  numerous  decisions  cited  at  the  arga- 
ment  of  the  present  case,  we  see  no  reason  to  overrule  or  qualify 
the  point  adjudged,  although  the  statement  in  the  opinion  that 
''the  plaintiff  recovers  interest,  both  before  and  after  the  note 
matures,  by  virtue  of  the  contract,  as  an  incident  or  part  of  the 
debt,"  might  well  be  modified  so  as  to  say  that  the  interest  after 
the  breach  of  the  contract,  though  not  strictly  recoverable  as  part 
of  the  debt,  but  rather  as  damages,  is  ordinarily  to  be  measured, 
according  to  the  intention  manifested  by  the  contract,  by  the 
standard  thereby  established. 

In  Price  v.  OrecU  Western  Railway^  16  M.  &  W.  244^  248,  Baron 
Pabke  said  that  the  reason  why,  under  a  mortgage  deed  whorebj 
interest  is  payable  up  to  a  certain  day,  interest  beyond  that  day 
might  be  recovered  as  damages,  was  "because  the  deed  shows  the 
intention  of  the  parties  that  it  should  be  a  debt  bearing  interest;" 
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and  added,  '*  The  jary  give  it  as  damages  for  the  detention  of  the 
debt    It  is  not  recoverable  as  interest  on  the  contract  itself 

In  Morgan  y.  Jones,  8  Ezch.  620,  the  owners  of  a  yessel  mort- 
gaged it  as  seoarity  for  a  debt,  with  a  proriso  for  redemption  on 
payment  of  the  principal  and  interest  at  the  rate  of  ten  per  cent  in 
six  months,  bnt  without  any  provision  for  payment  of  interest  after 
that  time.  The  principal  not  being  paid  then,  it  was  held  by  Chief 
BaroD  Pollock  and  Barons  Pabkb,  Platt  and  Mabtik  that  the 
mortgagee  was  entitled  to  interest  at  the  same  rate  until  payment ; 
and  Baron  Pabkb  said :  "  It  was  a  sale  of  a  chattel,  redeemable  on 
a  certain  day  ;  then,  if  the  mortgagors  do  not  avail  themselves  of 
that  provision,  the  same  rate  of  interest  continues  payable.  It  is 
exacdy  like  a  mortgage  of  real  estate,  where  the  mortgagee  becomes 
the  legal  owner/' 

So  in  Keener.  Keene,  13  C.  B.  (N.  S.)  44,  an  action  by  an  indorsee 
against  the  drawer  of  a  bill  of  exchange  for  £200,  payable  in  twelve 
months,  with  interest  at  the  rate  of  ten  per  cent  per  annum,  waa 
referred  to  a  master,  who  allowed  ten  per  cent  interest  after,  as 
well  as  before,  the  maturity  of  the  bilL  The  defendant  moved  to 
recommit  the  case  to  the  master ;  and  argued  that  there  was  no 
implied  contract  on  the  part  of  the  drawer,  upon  the  acceptor's  de» 
bult,  to  pay  more  than  the  ordinary  interest  of  five  per  cent ;  that 
the  acceptor  could  only  be  liable  to  interest  at  five  per  cent  after 
maturity  of  the  bill ;  and  that  the  bill  was  in  effect  a  bill  for  £220. 
But  the  court  overruled  the  motion.  Mr.  Justice  WiLLBssaid: 
''Until  the  maturity  of  the  bill,  the  interest  is  a  debt ;  after  its 
maturity,  the  interest  is  given  as  damages  at  the  discretion  of  the 
Juiy.  Here  a  jury  might  adopt  as  the  measure  of  damages  the  rate 
of  interest  which  the  parties  theinselves  had  fixed ;  and  the  master 
is  substituted  for  a  jury."  Chief  Justice  Cockbubn  said:  ''I  see 
no  ground  for  referring  this  case  back  to  the  master,  as  prayed.  He 
haa^  as  he  well  might,  given  in  the  shape  of  damages  the  rate  of 
mterest  the  parties  themselves  had  contracted  for.  I  think  he  has 
done  quite  right"  Mr.  Justice  CBOWDBBsaid:  ''I  am  of  the  same 
opinion.  The  master  would,  I  think,  have  acted  very  unreasonably 
if  he  had  not  assessed  the  damages  by  the  rate  which  the  parties 
had  stipulated  as  to  the  value  of  the  money."  And  Mr.  Justice 
Williams  concurred. 

In  Cook  V.  Fowler,  L.  R,  7  H.  L.  27,  a  debtor,  on  May  2, 1864, 
gave  a  warrant  of  attorney  to  a  creditor  **  to  secure  the  payment  of 
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the  sum  of  £1,330,  with  interest  thereon  at  and  after  the  rate  of  £5 
per  cent  per  month,  on  the  2d  of  Jane  next,  judgment  to  be  entered 
np  forthwith ;  and  in  case  of  default  in  payment  of  the  said  sam 
of  £1,330  and  interest  thereon  on  the  day  aforesaid,  execution  or 
executions  and  other  processes  may  then  issue  for  the  said  sum  of 
£1,330  with  interest,  together  with  costs  of  entering  up  judgment, 
etc.,  etc.,  and  all  other  incidental  expenses  whatever."  The  debtor 
died  before  the  2d  of  June,  and  no  judgment  was  entered  up.  The 
creditor,  who  also  held  mortgages  on  lands  of  his  debtor,  concealed 
his  warrant  of  attorney  for  three  years,  and  then  set  it  up  in  an- 
swer to  a  bill  of  the  executors  against  him  for  an  account,  and 
more  than  a  year  later  first  claimed  to  be  allowed  interest  for  the 
whole  time  at  the  rate  of  sixty  per  cent  a  year.  It  was  held  by  the 
House  of  Lords,  affirming  a  decree  of  Vice  Chancellor  Stuart, 
that  he  was  entitled  after  the  2d  of  June,  1864,  to  ordinary  interest 
only ;  and  this  upon  two  grounds :  1st  That  the  warrant  of  attor- 
ney and  the  defeasance  did  not  create  a  contract,  but  only  an  ao- 
thority  to  enter  up  judgment  on  June  2,  1864,  and  a  stipnIatioD 
that  execution  might  then  issue.  2d.  The  extraordinary  and  ex- 
cessive rate  of  interest,  and  the  conduct  of  the  creditor. 

Although  Lord  Chelmsford  (apparently  overlooking  the  caaes 
of  Morgan  v.  Jones,  and  Keene  v.  Keene,  above  cited)  said,  ^  There 
is  no  authority  that  I  can  find  to  support  the  argument  of  the 
counsel  for  the  appellant,  that  when  a  security  for  money  payable 
at  a  certain  day  stipulates  for  the  allowance  of  a  certain  rate  of 
interest  up  to  the  day  fixed  for  payment,  interest  at  the  same  rate 
is  implied  to  be  payable  afterward ; ''  L.  R,  7  H.  L.  35 ;  Lord 
Ohancellor  Cairks  and  Lord  Selborxtb  were  clearly  of  a  different 
opinion.  The  lord  chancellor  said,  that  according  to  the  weD- 
known  principle,  which  had  been  referred  to  in  many  cases,  ''anj 
claim,  in  the  nature  of  a  claim  for  interest  after  the  day  np  to 
which  interest  was  stipulated  for,  would  be  a  claim  rea11y«  not  for 
a  stipulated  sum  and  interest,  but  for  damages,  and  then  it  would 
be  for  the  tribunal  before  which  that  claim  was  asserted  to  con- 
aider  the  position  of  the  claimant,  and  the  sum  which  pro{)erlj, 
and  under  all  the  circumstances,  should  be  awarded  for  dami^ 
Mo  doubt,  prima  facie,  the  rate  of  interest  stipulated  for  up  to  the 
time  certain  might  be  taken,  and  generally  would  be  taken,  as  the 
measure  of  interest ;  but  that  would  not  be  conclusive.  It  would 
be  for  the  tribunal  to  look  at  all  the  circumstances  of  the  case,  and 
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to  decide  what  was  the  proper  sum  to  be  awarded  by  way  of  dam- 
ages." pp.  32,  33.  And  Lord  Sblbobnb  said  :  ^' AlUiough  in  cases 
of  this  class  interest  for  the  delay  of  payment  past  diem  ought  to 
be  giyen,  it  is  on  the  principle,  not  of  implied  contract,  but  of  dam- 
ages for  a  breach  of  contract  The  rate  of  interest  to  which  the 
parties  haTO  agreed  daring  the  term  of  their  contract  may  well  be 
adopted  in  an  ordinary  case  of  this  kind  by  a  coart  or  jury,  as  a 
proper  measare  of  damages  for  the  subseqaent  delay  ;  but  that  is 
because  ordinarily  a  reasonable  and  usual  rate  of  interest,  which 
it  may  be  presumed  would  have  been  the  same  whatever  might  be 
the  duration  of  the  loan,  has  been  agreed  to."  pp.  37,  38. 

It  a  later  case.  Lord  Justice  Amphlett  considered  it  to  be  clearly 
established  by  the  previous  decisions  that  in  the  case  of  a  mercan- 
tile security  it  is  to  be  supposed  that  the  parties  intended  interest 
to  mn  on  at  the  old  rate  if  the  money  was  not  paid  at  the  date : 
and  so,  in  the  redemption  of  mortgages,  although  the  day  for  pay- 
ment has  passed  and  there  is  no  provision  with  the  creditor  for 
payment  of  interest  after  that  day,  the  court  will  assume  that  inter- 
est is  payable  after  the  day  at  the  same  rate  as  before ;  and  that 
although  what  has  to  be  paid  may  technically  be  called  damages, 
they  are  damages  of  a  peculiar  kind,  for  it  would  not  be  left  to  a 
JQiy  to  regulate  the  amount ;  but  the  jury  would  be  directed,  as  a 
matter  of  law,  to  find  damages  of  the  same  amount  as  the  interest 
which  would  have  been  payable  if  the  promise  had  extended  over 
the  period.     Oordilh  v.  Wegudin,  5  Gh.  D.  287,  303. 

lo  the  very  recent  case  of  In  re  Roberts^  14  Gh.  Div.  39,  where  by 
a  mortgage  deed,  reciting  an  agreement  for  a  loan  of  £5,000  at  the 
rate  of  ten  per  cent  per  annum,  the  mortgagor  covenanted  to  pay 
in  six  months  the  sum  of  £250,  being  half  a  year's  interest  on  the 
£5,000,  and  in  twelve  months  the  sum  of  £250,  being  a  further  half- 
year's  interest  and  also  the  principal  sum  of  £5,000,  making  together 
£5,250,  and  made  no  covenant  for  the  payment  of  interest  in  the 
event  of  the  principal  remaining  unpaid  after  the  day  named  for 
its  repayment,  but  actually  paid  interest  at  the  rate  of  ten  per  cent 
for  three  years  afterward,  and  then  died ;  and  after  a  decree  for 
administration  of  his  estate,  the  mortgagee  proved  as  a  creditor  for 
principal  and  interest ;  it  was  indeed  held  by  Sir  George  Jessbl, 
M.  R.,and  Lords  Justices  Bbvtt  and  Gotton,  that  he  was  entitled, 
in  such  a  suit,  to  interest  at  the  rate  of  five  per  cent  only.  But  no 
decision  upon  the  point  appears  to  have  been  brought  to  the  notice 
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of  the  court,  except  Cook  t.  Fowler^  above  cited ;  and  the  caae  wai 
decided  upon  the  assumption  that  there  was  no  precedent  for  giv- 
ing more  than  the  ordinary  rate  of  interest  by  way  of  damages. 
Under  the  circumstances,  the  case  cannot  be  considered,  by  i 
court  not  bound  by  it  as  authority,  to  outweigh  the  decisions  of 
Chief  Baron  Pollock  and  Baron  Pabke,  of  Chief  Justice  Goci- 
BUBiir  and  Mr.  Justice  Willes,  and  their  associates,  and  the  opin- 
ions of  Lord  Oaibns  and  Lord  SsLBORiirB,  abore  quoted.  It  may 
also  be  obseired  that  the  Master  of  the  Bolls  said  (without  giving 
any  reason  why  the  agreement  of  the  parties  should  be  allowed  i 
greater  effect  by  way  of  protection  of  the  party  who  had  broken 
his  contract,  than  for  the  benefit  of  the  party  who  by  such  breach 
had  been  deprived  of  the  use  of  his  money)  that  if  the  rate  of 
interest  named  by  the  parties  were  below  the  ordinary  rate,  it  would 
be  the  proper  measure  of  damages ;  and  that  Lord  Justice  Gorroi 
took  the  precaution  to  remark  that  the  court  was  not  deciding 
what  rate  of  interest  should  be  allowed  in  a  suit  for  redemption. 

Before  the  decision  in  Brannon  y.  ffurseU,  the  rale  there  declared 
had  been  established  in  Indiana,  California,  Texas,  New  Jersey,  II&- 
nois,  Wisconsin,  Iowa,  Nevada  and  Tennessee.  Kilgore  v.  Powers^  5 
Blackf .  22 ;  Kohler  v.  Smith,  2  CaL  597 ;  Ouy  t.  FranUin,  5  id.  116; 
Corcoran  T.  Dolly  32  id.  82;  Hopkins  v.  Crittenden,  10  Tex.  189;  WUton 
V.  Marsh,  2  Beas.  289 ;  Phinney  v.  Baldwin,  16  HL  108;  Etngrei. 
McDaniel,  28 id.  201 ;  Heartt  t.  Rhodes,  66  id.  351 ;  Spencer"^. Max- 
field,  16  Wis.  541 ;  Pruyn  v.  Mihoaukie,  18  id.  367  ;  Handy.  Am- 
strong,  18  Iowa,  324 ;  Thompson  t.  Picket,  20  id.  490 ;  McLane  t. 
Ahrams,  2  Nev.  199  ;  Overtonr.  Bolton,  9  Heisk.  762  ;  s.  c,  24  Am. 
Bep.  367.  It  has  since  been  affirmed  by  decisions  of  the  highest 
courts  of  Ohio,  Michigan  and  Virginia.  Monnett  y.  Sturges,  25 
Ohio  St.  384 ;  Marietta  Iron  Works  v.  Lottimer,  id.  621 ;  WamBir  t. 
Juif,  38  Mich.  662 ;  Ceca  v.  Hicks,  29  Oratt.  1 ;  s.  0.,  26  Am.  Bep. 
391.  And  it  has  been  acted  on  by  Judge  Lowell  in  the  Gircnit 
Court  of  the  United  States  for  this  district ;  Burgess  t.  Southiridgt 
Savings  Bank,  2  Fed.  Bep.  500. 

In  Connecticut,  the  law  seems  formerly  to  haye  been  considered 
as  settled  in  accordance  with  these  decisions ;  and  although  som 
recent  dicta  haye  a  tendency  to  explain  away  the  grounds  assigned 
in  the  earlier  judgments,  there  is  no  adjudication  to  the  oontmrj. 
Beckwith  y.  Hartford,  Providence  di  Fishkitt  Railroad,  29  Conn. 
268  ;  Adams  y.  Way,  33  id.  419 ;  Hubbard  y.  Oattahan,  42  id.  oH 
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537;  8.  G.,  19  Am.  Bep.  564;  Suffield  BccUsiastical  Society  v. 
Loomis^  4St  Conn.  570,  575;  Seymour  v.  Continental  Ins.  Co.,  44  id. 
300 :  s.  c,  26  Am.  Bep.  469. 

The  earlier  decisions  in  New  York  support  the  same  mle,  both 
M  to  mortgages  and  as  to  ordinary  debts.  Miller  t.  Burroughs^  4 
Johns.  Ch.  436  ;  Van  Beuren  t.  Van  Qaasbechy  4  GoW.  406.  But 
in  the  light  of  later  cases  the  question  may  perhaps  be  considered  an 
open  one  in  that  State.  See  Bell  t.  Mayor  of  New  York,  10  Pai. 
49 ;  Hamilton  v.  Van  Rensselaer,  43  N.  Y.  244 ;  Bitter  t.  Phillips, 
53  id.  586.  It  may  be  doubted  however  whether  the  cases  of 
Maeomber  y.  Dunham,  8  Wend.  550^  and  United  States  Bankw 
Chafin,  9  id.  471,  sometimes  referred  to  in  discussions  of  the  sub- 
ject, are  really  applicable.  In  one  of  them,  the  decision  was  that 
a  corporation,  authorized  by  its  charter  to  charge  interest  for  a  full 
month  on  loans  for  more  than  fifteen  days  and  less  than  a  month, 
could  not  demand  interest  at  the  same  rate  during  subsequent 
months  while  such  a  loan  remained  unpaid.  In  the  other,  the  only 
point  decided  was,  that  a  bank,  limited  by  statute  to  six  per  cent 
interest  on  all  discounts,  was  not  thereby  prevented  from  recovering 
the  1^^  rate  of  seven  per  cent  as  damages  after  breach  of  the  con- 
tiact  by  thA  other  party.  Each  case  turned,  not  upon  the  terms  of 
a  oontracty  Sut  upon  the  effect  of  a  peculiar  statute,  the  scope  of 
which  was  elearly  defined  and  limited.  And  in  neither  of  them 
IS  there  any  intimation  of  an  intention  to  overrule  the  decision  of 
Chancellor  Kbnt  in  Miller  v.  Burroughs,  or  that  of  Chief  Justice 
Say  AGS  and  Justices  Sutherland  and  Woodworth  in  Van  Beuren 
r.  Van  Oaasieek.  The  case  of  Kitchen  v.  Mobile  Bank,  14  Ala 
133,  is  like  United  States  Bank  v.  Chapin. 

In  Ashueht  RaQroad  v.  EUiot,  57  N.  H.  397,  437,  439,  cited  for 
the  defendant  Fams worth,  the  point  decided  was,  that  upon  bonds 
bearing  interest  at  the  rate  of  six  per  cent  annually  payable  half- 
yearly,  interest,  after  maturity,  and  payment  of  all  the  coupons, 
ihould  be  computed  in  equity  at  the  rate  of  six  per  cent,  without 
mnnal  or  other  rests ;  in  short,  that  compound  interest  should  not 
be  aUowed  in  a  suit  on  the  principal  debt.  That  decision,  in  effect 
Dvermling  Peiree  v.  Rowe,  1  N,  H.  179,  accords  with  the  general 
eorrent  of  authority,  in  equity  as  well  as  at  law.  Ferry  v.  Ferry ^ 
%  Gush.  92;  Connecticut  v.  Jackson,  1  Johns.  Ch.  13  ;  7  Am.  Dec. 
471 ;  Van  Sensekooten  v.  Lawson,  6  id.  313  ;  10  Am.  Dec .  333 ; 
Mowry  t.  Bishop,  6  Pai.  98 ;  Sparks  v.  Oarrigues,  1  Binn.  152,  165; 
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Siokeljf  y.  ThimpsM,  84  Penik  St.  310 ;  Doe  y.  Warren,  7  Oxoenl 
48 ;  Parkhurst  y.  Cwnminge,  56  Me.  156.  It  does  not  affect  tiie 
questioii  before  us* 

The  leading  cases  in  support  of  the  defendant's  yiew  are  LuimA 
y.  ffunizinger,  5  W.  &  S.  51,  and  Brewster  y.  Wakefield,  22  How.  118. 

In  Ludwick  y.  ffunizinger,  it  was  held  bj  the  Supreme  (Jonrt  of 
Pennsylyania,  that  on  a  bond  for  the  payment  of  money  in  twentj- 
one  mouths,  with  three  per  cent  interest  from  date,  the  obligM 
was  entitled  to  recoyer  three  per  cent  interest  until  the  time  fixed 
for  payment,  and  six  per  cent  afterward. 

In  Brewster  y.  Wakefield,  it  was  held  by  the  Supreme  Goort 
of  the  United  States  (reyersing  the  judgment  of*  the  Supreme 
Gourt  of  the  Territory  of  Minnesota  in  1  Minn.  352),  that  upon  i 
mortgage  to  secure  notes  which  respectiyely  stipulated  for  the 
payment  of  interest  at  the  yearly  rates  of  twenty-four  and  twenty- 
five  per  cent^  where  the  rate  fixed  by  statute,  in  the  absence  of 
express  agreement,  was  seyen  per  cent,  interest  at  the  rate  of  seven 
per  cent  only  could  be  recoyered  after  the  maturity  of  the  notes. 
Chief  Justice  Taney,  in  deliyering  judgment,  said  :  '^  The  contract 
being  entirely  silent  as  to  interest  if  the  notes  should  not  be 
punctually  paid,  the  creditor  is  entitled  to  interest  after  that  time 
by  operation  of  law,  and  not  by  any  provision  in  the  contract 
And,  in  this  view  of  the  subject,  we  think  the  Territorial  oonrti 
committed  an  error  in  allowing;  after  the  notes  fell  due,  a  higher 
rate  of  interest  than  that  established  by  law  where  there  was  no 
contract  to  regulate  it"  He  then  referred  to  the  cases  of  Maoon^ 
her  y.  Dunham,  United  States  Bank  y.  C^ptn,  Ludwick  y.  Hunl- 
winger,  above  stated,  and  added :  **  Nor  is  there  any  thing  in  the 
character  of  this  contract  that  should  induce  the  court,  by  supposed 
intendment  of  the  parties  or  doubtful  inferences,  to  extend  the 
stipulation  for  interest  beyond  the  time  specified  in  the  written 
contract.  The  law  of  Minnesota  has  fixed  seyen  per  cent  per 
annum  as  a  reasonable  and  fair  compensation  for  the  use  of  money; 
and  where  a  party  desires  to  exact  from  the  necessities  of  a  bo^ 
rower  more  than  three  times  as  much  as  the  legislature  deemi 
reasonable  and  just,  he  must  take  care  that  the  contract  is  so 
written,  in  plain  and  unambiguous  terms  ;  for  with  such  a  claiiB) 
he  must  stand  upon  his  bond." 

The  same  rule  appears  to  haye  been  followed  by  the  Sapreins 
Court  in  a  case  from  the  Territory  of  Utah.    Bumkisel  y.  Firms 
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22  WalL  170.  And  it  has  since  been  adopted  as  a  general  rale  by 
the  courts  of  Kansas,  Minnesota,  South  Carolina,  Rhode  Island, 
Kentucky,  Arkansas  and  Maine.  Robinson  v.  Kinney,  2  Kans. 
184;  Iduh  Y.  Lambert,  15  Minn.  416 ;  s.  c,  2  Am.  Rep.  142 ;  Jfora- 
land  y.  Lawrence,  23  Minn.  84  ;  Langeton  v.  South  Carolina  RaiU 
road,  2  Sa  Car.  (N.  S.)  248 ;  Fearce  \.  Hennessy,  10  R.  I.  223 ; 
Rilling  y.  Thompson,  12  Bosh,  310 ;  Newton  v.  Kennerly,  31  ArL 
626 ;  Duran  y.  Ayer,  67  Me.  145 ;  Eaton  ▼.  BoissonnauU,  67  id. 
540;  s.  c,  24  Am.  Rep.  52. 

Bat  the  later  judgments  of  the  Supreme  Court  exhibit  a  difFer- 
ence  of  opinion  as  to  the  general  rule,  though  not  of  adjudication 
in  the  particular  cases  before  the  court. 

In  Cromwell  v.  County  of  Sac,  96  IT.  S.  51,  which  arose  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Iowa  upon 
a  bond  given  in  Iowa  and  stipulating  for  the  payment  of  ten  per 
cent  interest,  Mr.  Justice  Fibld,  delivering  the  judgment  of  the 
Snpreme  Court,  treated  the  decision  in  Brewster  y.  Wakefield  as 
based  upon  the  exorbitant  rate  of  the  interest,  and  after  refer- 
ring to  Brannon  y.  Hursell  and  many  of  the  other  American  cases 
above  cited,  said,  ''  The  preponderance  of  opinion  is  in  favor  of 
the  doctrine,  that  the  stipulated  rate  of  interest  attends  the  con- 
tract until  it  is  merged  in  the  judgment."  And  it  was  held,  re- 
Tersing  in  this  respect  the  judgment  of  the  Circuit  Court,  that  the 
construction  given  by  the  Supreme  Court  of  Iowa  to  the  statute 
of  that  State  was  conclusive,  and  that  interest  must  be  computed 
at  the  rate  expressed  in  the  contract  to  the  time  of  judgment. 

On  the  other  hand,  in  the  case  of  Holden  v.  Trust  Co^  100  IT.  S. 
72,  which  arose  in  the  District  of  Columbia  under  a  statute  like 
oars  except  in  not  allowing  the  parties  to  stipulate  for  interest  at  a 
greater  rate  than  ten  per  cent,  it  was  held,  upon  a  bill  in  equity, 
that  on  a  note  made  payable  in  four  years,  with  mterest  at  the  rate 
of  ten  per  cent  payable  semi-annually,  and  secured  by  a  conveyance 
of  real  estate  in  trust.  Interest  from  the  maturity  of  the  note  should 
be  computed  at  the  ordinary  rate  of  six  percent  only  ;  and  Mr. 
Justice  SWAYKB,  in  delivering  judgment,  said  :  ''The  rule  hereto- 
fore  applied  by  this  court,  under  the  circumstances  of  this  case, 
has  been  to  give  the  contract  rate  up  to  the  maturity  of  the  con- 
tract, and  thereafter  the  rate  prescribed  for  cases  where  the  parties 
themselves  have  fixed  no  rate.  Brewster  v.  Wakefield^  22  How 
118 ;  Burnhisel  v.  Firman,  22  Wall.  170.  Where  a  different  rule 
Vol.  XXXVII  —  40 
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has  been  established^  it  goverDS,  of  coarse,  in  that  locality.  The 
question  is  always  one  of  local  law.  This  sabject  was  fully  exam- 
ined in  the  reoent  case  in  this  court  of  Cramwett  v.  OautUy  of  Sacy 
94  U.  S.  851.  [The  reference  intended  is  evidently  96  XJ.  S.  51, 
above  cited.]  We  need  not  go  over  the  ground  again.  Here  the 
agreement  of  the  parties  extends  no  further  than  to  the  time  fixed 
for  the  payment  of  the  principal.  As  to  every  thing  beyond  that,  it 
is  silent  If  payment  be  not  made  when  the  money  becomes  due, 
there  is  a  breach  of  the  contract,  and  the  creditor  is  entitled  to 
damages.  Where  none  has  been  agreed  upon,  the  law  fixes  the 
amount  according  to  the  standard  applied  in  all  such  cases.  It  is 
the  legal  rate  of  interest  where  the  parties  have  agreed  upon  none. 
If  the  parties  meant  that  the  contract  rate  should  continue,  it 
would  have  been  easy  to  say  so.  In  the  absence  of  a  stipulation, 
such  an  intendment  cannot  be  inferred. '^ 

The  law  upon  this  subject,  as  declared  by  the  Supreme  Gooitof 
the  United  States,  would  appear  to  be,  that  in  the  District  of  Coinm- 
bia  or  in  a  Territory  of  the  United  States,  the  rate  of  interest  agreed 
by  the  parties  in  the  usual  form  is  recoverable  to  the  stipulated 
time  of  payment  only,  and  the  statute  rate  of  interest  afterwitrd; 
but  that  cases  arising  in  any  State  must  be  governed  by  the  local 
law  as  expounded  by  its  courts. 

Two  observations  may  be  made  on  the  judgments  which  are  op- 
posed to  the  decision  in  Brantwn  v.  JBiiraelL  1st.  They  admit 
that  the  intent  of  the  parties,  if  expressed  with  sufficient  cleamea 
in  their  contract,  will  govern  the  rate  of  interest  to  the  time  of 
judgment  Brewster  v.  Wakefield  and  HoJden  v.  Trust  Oo^  above 
cited;  Pearce  v.  Hennessyy  10  R  I.  227;  Capen  v.  Orowell,  66  Me. 
282 ;  Paine  v.  Caswell,  68  id.  80 ;  s.  c. ,  28  Am.  Rep.  21 ;  Ora)  ▼. 
Briscoe,  6  Bush,  687 ;  Young  v.  Thoinpson,  2  Eans.  83.  2d.  They 
assume  in  opposition  to  the  leading  English  cases,  that  if  interest 
after  the  maturity  of  the  contract  is  to  be  recovered,  not  as  inter- 
est, but  as  damages,  it  must  necessarily  be  estimated  at  the  ordintfj 
rate. 

The  question  being,  as  is  clearly  recognized  m  the  two  most  re- 
cent judgments  of  the  Supreme  Court  of  the  United  States,  one  of 
local  law,  in  deciding  which  this  court  is  not  bound  by  the  opinion 
of  any  other  tribunal,  we  are  constrained,  with  great  respect  for 
those  who  take  a  different  view  of  the  subject,  to  say  that  the  rale 
established  in  this  Commonwealth  by  the  adjudication  in  Brannn 
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T.  HurseU  appears  to  us  to  best  accord  with  the  purpose  of  the 
legislataie^  with  the  apparent  intention  of  the  parties,  with  the 
usage  and  understanding  of  men  of  business,  with  the  weight  of 
l^al  reasoning  and  authority,  and  with  the  principles  of  equity 
that  govem  the  enforcement  and  redemption  of  mortgages. 

In  the  case  before  us,  each  of  the  mortgages  to  the  plaintifF,  duly 
recorded,  and  subject  to  which  the  defendant  Famsworth  took  his 
title,  makes  the  payment  by  the  mortgagors  of  the  principal  debt 
in  fiye  years^  ''with  interest  semi-annually  at  the  rate  of  seven  and 
a  half  per  cent  per  annum,''  a  condition  upon  which  the  mortgage, 
and  ''one  note  of  even  date  herewith"  whereby  the  mortgagors 
'*  promise  to  pay  the  said  corporation  or  order  the  said  sum  and 
interest  at  the  times  aforesaid,"  shall  be  void.  Each  of  the  notes 
thus  referred  to  does  in  the  most  explicit  terms  require  interest  to 
'*  be  paid  semi-annually  at  the  rate  of  seven  and  a  half  per  centum 
per  annum  during  said  term,  and  for  such  further  time  as  said 
principal  sum  or  any  part  thereof  shall  remain  unpaid ; "  and  the 
deecriptiou  of  the  debt  and  interest  in  the  mortgage  might  be  held 
sofBcient  to  give  any  one  taking  the  land  subject  to  the  mortgage 
SQch  mformation  that  he  could  not  redeem  the  land  without  pay* 
ing  interest  according  to  the  stipulation  in  the  notes,  even  if  by 
that  stipulation  such  interest  was  to  be  computed  for  a  longer 
period  than  would  appear  upon  the  £em%  of  the  mortgage  taken  by 
itseU.  Ittchards  v.  Holmes^  18  How.  143 ;  Ackens  v.  WinstOHy  7  0. 
E.  Oreen,  444.  But  we  do  not  decide  that  point,  because  we  are 
of  opinion,  on  the  grounds  already  stated,  that  the  legal  efFect  of 
the  provision  of  the  mortgage  is  the  same  as  that  of  the  fuller  lan- 
guage of  the  note. 

The  stipulated  rate  is  only  one-fifth  of  one  per  cent  a  year  higher 
than  the  interest  payable  upon  some  notes  of  the  United  States,  and 
there  is  no  pretense  that  it  is  unconscionable  or  unreasonable.  The 
claim  upon  the  money  received  by  Farnsworth  from  the  city  is  no 
lesB  than  it  would  have  been  against  the  land  for  which  that  money 
IS  a  substitute.  Famsworth  v.  Boston,  126  Mass.  1.  As  he  might 
at  any  time  have  stopped  the  running  of  the  interest  after  the  ma- 
turity of  the  notes  by  performing  his  obligation  and  paying  the 
mortgage  debt,  neither  the  lapse  of  time  nor  the  other  circum- 
stances of  the  case  afford  any  reason  why  the  plaintiff  should  not 
recover  interest  at  the  stipulated  rate  to  the  time  of  the  decree. 

Decree  affirmed. 
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DiOKABOK  v.  Williams. 

Mcftgage  —  asnimptitm  —  merger. 

A  mortgagor  conveyed  the  mortgaged  premisee,  the  grantee  aaniming  At 
mortgage.  The  grantee  afterward  oonyeyed  the  premiaea  to  the  mortgtgMb 
the  deed  reciting  that  the  oonyeyanoe  was  aabject  to  the  mortgage.  &H 
that  the  mortgage  waa  merged,  and  there  ooald  be  no  recoveiy  on  the  BMXt- 
gagenote. 

ACTION  on  promissory  note.    The  opinion  states  the  facts.  Hm 
plaintiff  had  judgment  below. 

J7.  iV.  Shepard,  tor  plaintiff. 

cT*.  A,  Maxwelly  for  defendant. 

AMBSy  J.  It  appears  from  the  report  that  the  note  in  snit^vbidi 
was  for  fdyOOO,  was  given  by  the  defendant  to  the  plaintiff,  and  wai 
secured  by  a  mortgage  upon  certain  premises  in  Henchman  street 
in  Boston.  The  note  and  the  mortgage  were  of  the  same  date,  and 
there  is  no  intimation  of  any  other  mortgage  on  the  property. 
Some  years  afterward,  and  before  the  note  became  due,  the  defend- 
ant conveyed  the  property  to  John  and  Bridget  Wills,  subject  to 
the  mortgage,  it  being  recited  in  the  deed  that  the  grantees  assamed 
and  agreed  to  pay  the  mortgage.  The  effect  of  this  tmnsactioD 
was  to  impose  upon  the  grantees,  by  their  acceptance  of  such  a 
deed,  a  duty  to  make  that  payment,  upon  which  the  law  woald 
imply  a  promise  to  do  so.  Pike  ▼.  Browtiy  7  Gush.  133 ;  Bramm 
V.  DowsBy  12  id.  227 ;  Jeweit  v.  Draper ^  6  Allen,  434.  Subse- 
quently, and  after  the  maturity  of  the  note,  these  grantees,  in 
consideration  of  $3,500,  conyeyed  the  mortgaged  property  to  the 
plaintiff  subject  to  the  mortgage  of  (3,000,  "  which  mortgap 
forms  part  of  the  above  consideration."  In  other  words,  the 
plaintiff  repurchased  the  property,  or  took  it  back,  and  part  of  the 
price  of  this  repurchase  was  the  debt  or  claim  which  she  at  the 
time  held  against  the  same  property.  The  plaintiff  accepted  a  deed, 
which  on  its  face  imported  that  the  amount  due  to  her  uponthii 
note,  which  John  and  Bridget  Wills  had  become  liable  to  pay, 
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reckoned  aad  included  in  the  consideration  tor  that  very  deed. 
This  mode  of  dealing  operated  as  a  payment  of  the  mortgage  debt, 
by  a  party  legally  bound  to  pay  it,  to  a  party  entitled  to  receive  it 
Upon  these  facts,  the  same  person  who  held  the  mortgage  has 
become  the  holder  of  the  equity  of  redemption,  and  there  being  no 
intervening  incumbrance  or  outstanding  interest  in  any  other  per- 
son, the  mortgage  is  merged  and  the  debt  extinguished.  2  Washb. 
Seal  Plop.  (4th  ed. )  193,  and  cases  thei-e  cited. 

Verdici  set  aside,  and  new  trial  ordermL 
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Luwranee^^paifmerU  of  premium  hg  Mrd  p&nen. 

Where  paTineiit  U  made  a  amdition  precedent,  the  first  payment  of  a  life  lik 
maiiee  premiam  by  a  third  person,  withoat  the  knowledge  of  the  l» 
sued, although  with  his  mon^,  is  of  no  effiwt.    (69$  noU,p.  920,) 

AOnON  on  life  insarance  policy.    The  opinion  states  the  fMti. 
The  plaintiff  had  judgment  below. 

0.  WeOB,  for  defendant 
0.  M.  Steams,  for  plaintifL 

Vovr,  J.  It  is  expressly  provided  in  the  policy  of  life  insnranoe 
upon  which  this  action  is  brought,  that  it  ''shall  not  take  effect 
antil  the  advance  premium  hereon  shall  have  been  paid  during  the 
hfe-time  of  the  person  whose  life  is  hereby  insured." 

It  ai^ared  at  the  trial,  that  in  February,  Henry  L.  Fairfield, 
the  plidntifPa  intestate,  made  application  for  insurance  in  the  de* 
fendant  company;  and  that  in  the  early  part  of  May  following,  the 
pohcy  in  suit  was  left  at  Fairfield's  place  of  business,  by  an  agent 
of  the  company,  who  by  letter  requested  payment  of  the  premium 
"if  the  policy  was  correct  and  satisfactory."  This  request  was  to* 
peated  by  letter  dated  May  21,  addressed  to  Fairfield,  who  was  then 
at  home,  having  arrived  there  in  ill  health  un  tbo  18th  of  the  same 
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month.  He  died  of  this  illness  on  May  27.  The  letter  of  the  2l8t 
was  opened  by  his  sister,  who,  without  commnnication  with  or  di- 
rection from  him,  caused  the  advance  premium  to  be  paid  to  the 
company,  by  a  check  signed  by  a  member  of  the  firm  in  which 
Fairfield  was  a  partner.  Fairfield  died  without  knowledge  of  this 
payment. 

Upon  this  state  of  facts,  it  is  plain  that  no  contract  of  insurance 
existed  between  the  parties  at  the  time  of  the  death  of  the  plaintiff's 
intestate.  The  possession  of  the  policy,  without  a  waiver,  on  the 
part  of  the  company,  of  the  condition  upon  the  i)erformance  of 
which  it  was  to  take  effect,  does  not,  on  the  facts  disclosed,  show  a 
delivery  of  it  in  completion  of  the  contract,  or  furnish  any  evidence 
that  the  minds  of  the  parties  had  met.  It  is  not  enough  that  the 
form  of  the  policy  had  been  approved,  for  it  was  still  optional  with 
Fairfield  whether  he  would  by  payment  make  it  a  binding  contract. 
If  he  declined  or  neglected  to  pay,  the  company  would  have  do 
claim  for  the  premium  against  him,  or  against  his  estate,  because 
the  risk  never  attached.  A  payment  by  a  stranger,  made  withoat 
the  knowledge  or  consent  of  the  assured,  though  made  with  his 
money,  would  not  bind  him  or  the  company;  and  the  money,  so 
wrongfully  appropriated,  could  be  recovered  back  by  him  or  by  his 
administrator.  Hoyt  v.  Mutual  Benefit  Ins.  Co.y  98  Mass.  539;  Mar- 
key  V.  Muttu^l  Benefit  Ins.  Co,,  103  id.  78 ;  Badger  v.  American  iw. 
Co.y  103  id.  244 ;  s.  c,  4  Am.  Bep.  547 ;  Thayer  v.  Middlesex  Ins. 
Co.y  10  Pick.  326 ;  Piedmont  £  Arlington  Ins.  Co.  v.  Ewing,  92  U. 
S.  377. 

After  the  death  of  Fairfield,  the  administrator  of  his  estate,  and 
the  widow,  to  whom  the  policy  was  made  payable,  joined  in  the 
proofs  of  loss,  and  the  administator,  for  the  benefit  of  the  widow, 
brought  this  action  against  the  company.  But  these  proceedings 
do  not  amount  to  such  ratification  of  the  unauthorized  payment  bj 
the  sister  as  will  give  validity  to  the  policy.  The  difficulty  is,  that 
there  was  no  contract  .existing  at  the  time  of  the  death  to  be  rati- 
fied. The  payment  of  the  premium  was  not  the  payment  by  another 
of  a  debt  due  from  the  intestate,  which  the  administrator,  withoat 
affecting  the  rights  of  the  company,  would  have  power  to  ratifj; 
and  to  say  that  the  administrator  may  now  do  it,  so  as  to  bind  the 
company,  would  be  to  say  that  a  policy  of  life  insurance  may  be 
made  to  take  effect  as  a  contract  by  an  act  of  ratification  by  the 
administrator  aftei  the  death  of  the  person  whose  life  is  thereby  in* 
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cured;  or  as  was  said  by  Mr.  Justice  Milleb  in  Piedmont  £  Arling- 
ion  Ins.  Co.  ▼.  Bwing,  above  cited,  ''to  affirm  that  one  party  to  a  nego- 
tiation can  delay  his  consent  to  the  terms  of  the  contract  until  the 
changes  of  fortune  enable  him  to  reap  all  the  benefits,  and  throw 
all  the  losses  on  the  other  side,  and  then,  for  the  first  time,  do  what 
was  necessary  on  his  part  to  make  the  contract  obligatory." 

It  is  laid  down,  in  general  rules  governing  the  relation  of  princi- 
pal and  agent,  that  no  authorized  act  of  the  latter  can  be  made 
valid  by  subsequent  ratification  to  the  prejudice  of  third  persona 
without  their  consent;  and  that  no  ratification  is  valid  unless  the 
principal  at  the  time  of  ratifying  the  act  has  power  to  confer  the 
authority  for  such  act  Siurievant  v.  Robinson,  18  Pick.  175;  Bird 
V.  Browny  4  Exch.  786 ;  McOracken  v.  San  Francisco,  16  Gal.  591, 
^24;  Story  on  Agency,  §§  245,  246. 

It  is  contended  that  there  is  some  authority  for  the  proposition, 
that  the  payment  of  a  renewal  premium  by  a  stranger  to  the  con- 
tract, after  it  becomes  due,  will  be  sufficient  to  prevent  the  lapsing 
of  a  policy  on  the  life  of  one  who  dies  after  it  becomes  due  and  be- 
fore it  is  paid,  although  the  policy  contains  the  usual  condition 
requiring  its  payment  in  order  to  continue  the  contract  in  force. 
But  the  case  of  HoweU  v.  Knickerbocker  Ins.  Co,,  44  N.  Y.  276, 
s.  a,  4  Am.  Bep.  675,  cited  by  the  plaintifF,  was  decided  expressly 
on  the  ground  that  there  had  been  a  waiver  by  the  company  of  a 
prompt  payment  of  the  annual  premium,  so  that  the  contract  of 
insurance  was  in  force  at  the  time  of  the  death.  See  also  Pritchard 
V.  Merchants  £  Tradesmen's  Assurance  Society,  8  0.  B.  (N.  S.)  622. 
Whatever  may  be  the  law  as  applicable  to  the  payments  of  annual 
premiums  under  a  policy  which  has  once  attached,  we  are  of  opin- 
ion that  the  contract  cannot  be  originally  created  without  the  con- 
sent of  the  assured. 

Under  the  law  of  marine  insurance,  as  laid  down  in  the  cases 
cited  by  the  plaintifF,  it  is  said  that  when  a  vessel  is  insured  by  a 
pui-owner  for  the  other  part-owners,  without  their  previous  author- 
ity, the  latter  may  ratify  the  act,  after  knowledge  of  the  loss.  But 
that  is  because  in  those  cases  a  valid  contract  of  insurance  is  at 
once  created  by  the  part-owner  by  payment  of  the  premium,  or  by 
s  promise  to  pay  upon  which  the  policy  is  issued. 

The  judge  at  the  trial  refused  to  rule  as  requested  by  the  defend- 
ant, that  the  payment  of  the  premium  by  the  sister.  Miss  Whiting, 
wonid  not  be  a  payment  by  Fairfield  which  would  make  the  defend* 
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ant  liable  on  the  policy;  and  for  this  refusal  the  entry  must  be, 
exceptions  sustained. 

Exceptmis  nuiaiMed, 

Nora  BT  THB  BKPOKnu-^Bomewhat  rwwnihHng  this  oaae  Is  QiddinoB  ▼.  JAftln^ 
once  Co^  108  U.  S.  106.  The  hMid^iote  teas  follows :  '*  lite  form  of  policy  of  an  insmiioe 
company  contains  a  provision  that  the  policy  *  shall  not  take  effect  and  became  bindiog 
on  the  company  till  the  premium  be  actually  paid,  during  the  lifo-time  of  the  penoB  whow 
life  is  assured.'  The  plaintiff  applied  to  the  company  for  an  insurance.  The  ooaiftDj, 
after  consideration,  made  out  the  policy  and  sent  it  to  their  local  agents  three  weeks  aficr 
the  date  of  the  plaintlff^s  application.  One  week  after  his  application  the  plaintiff  vw 
taken  sick,  and  a  month  after  the  application  he  died.  The  policy  was  not  called  for  dsw 
Ing  his  life,  but  two  months  after  his  death  his  personal  representatives  tendered  the  p^ 
mium  to  the  local  agents,  and  on  their  refusal  to  deliver  the  policy,  brought  suit :   flM- 

1 .  That  the  contract  of  insurance  had  not  been  consunmiated,  the  minds  of  the  oontneltal 
parties  not  having  met,  and  the  payment  of  the  premium  being  a  condition  pieoedait 

2.  That  his  personal  representatives  could  not  act  for  him  to  complete  such  a  oootnot  \if 
a  tender,  etc.  8.  That  equity  could  give  no  relief,  the  payment  of  the  pramiom  Wngt 
condition  precedent,  and  not  having  been  performed." 

The  court  said  :  "It  was  competent  for  the  company  to  pause  as  long  as  thej  mf^ 
deem  proper,  and  finally  to  accept  or  reject  the  applioation,  as  they  might  chooea  to  da 
If  they  elected  to  contract  they  had  the  right  to  prescribe  the  terms,  and  It  vm 
for  the  other  party  to  assent  or  reject  them.  His  unbroken  silence,  as  would  biie 
been  such  silence  by  the  company  after  receiving  the  application,  was  necessarily  negalka 
Neither  party  In  such  case  would  have  been  bound  in  anywise  to  the  other,  becanse  then 
would  have  bem  wanting  the  mutual  assent  of  the  minds  of  the  parties,  whidi  b  vital  ii 
all  cases  to  the  creation  of  a  contract  obligation.  What  was  done,  without  something  t^ 
ther,  could  have  no  more  weight  or  efficacy,  In  the  view  of  the  law,  than  an  unezpreMA 
thought  or  any  other  unexecuted  intention. 

''  The  company  prepared  the  draft  of  a  contract  which  they  were  wilUng  to  exeeetA. 
Among  its  stipulations  was  one  that  assurers  should  not  be  bound  hy  the  InstraBeol 
until  the  premium  was  paid.  In  the  life-time  of  the  assured,  and  the  policy  was  comta^ 
signed  by  the  authorised  agent  of  the  company.  TUs  was  a  condition  precedent  to  Ike 
liability  of  the  appellees.  It  vras  necessary  to  their  safety.  There  was  noChlnf  Ik  It 
unconscionable  or  oppressive,  and  the  company  had  a  dear  legal  right  to  make  IL 

*'  Where  there  Is  a  condition  subsequent,  and  it  is  broken,  relief  may  be  given  npoi 
equitable  terms;  but  where  it  Is  precedent,  and  neither  fulfilled  nor  waived,  no  right  ortitk 
vests,  and  equity  can  do  nothing  for  the  party  in  default.    Daoit  v.  Oroif,  16  WaU.  ftt. 

*'  Here  there  was  clearly  no  performance  by  the  applicant,  and  it  Is  equally  dear  dit 
hence  there  was  no  contract  or  obligation  whatsoever  on  the  part  of  the  company. 

**It  was  the  bnsinesB  of  the  applicant,  if  after  sending  forward  his  applicatioB,  heeoS' 
tinued  to  desire  a  poUqy,  to  keep  up  the  proper  communication  with  Dean  A  Ttjn^t^ 
during  his  life^bne  to  avail  himself  of  the  offer  which  the  company  had  made,  t^ 
proposition  of  the  company  expired  with  his  life.  After  his  death  his  legal  rapreseotatini 
could  not  act  vicariously  for  him.  To  allow  them  to  enforce  such  a  dalm  would  be  oo» 
traiy  to  the  plainest  prindples  of  both  law  and  equity.  If  authorities  in  so  plain  a  caae 
are  needed,  it  is  sufficient  to  refer  to  Ins,  Co,  ▼.  Young^s  jidminitHiralort  S8  WaU.  M 
and  PCedmOfit  Life  Ina,  Co,  v.  Ewing^  flS  U.  S.,  880. 

What  the  consequence  would  have  been  If,  after  the  applicant  was  airkken  with  kk 
mortal  disease,  the  premium  had  been  paid  and  the  poUcy  dehvered,  the  compaay  MliC 
Ignorant  of  his  changed  conditionals  a  point  whicn  we  do  not  find  tt  nnnsasaiy  to 
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Cl»  Maas.  248.) 

Adoption — eomUjf, 

A  diUd  hftving  been  legally  adopted  and  thus  entitled  to  Inherit  real  errtale 
in  another  State,  having  with  its  adopting  father  become  resident  in  Ifaesa. 
dmaetta.  where  similar  laws  of  adoption  prevail,  may  inherit  real  estate 
in  Ifaasachnsetts,  althoogh  the  wife  has  given  no  formal  consent  to  the 
adoption,  as  reqoired  in  the  latter  State.  {See  note,  p.  848.) 


W 


BIT  of  entry  for  land.     The  opinion  states  the  point    The 
defendant  had  judgment  below. 


i\r.  A,  Leonard  di  O.  Wetts,  for  the  demandant 
«71  Jf.  Ro9Sy  pro  se. 

Gbay,  G.  J.  This  case  presents  for  adjndication  the  question 
which  it  was  attempted  to  raise  in  Ross  t.  Ross,  123  Mass.  212, 
namely,  whether  a  child  adopted,  with  the  sanction  of  a  judicial 
decree,  and  with  the  consent  of  his  father,  by  another  person,  in 
a  State  where  the  parties  at  the  time  have  their  domicile,  under 
statutes  substantiaUy  similar  to  our  own,  and  which,  like  ours,  give 
a  child  so  adopted  the  same  rights  of  succession  and  inheritance  as 
legitimate  offspring  in  the  estate  of  the  person  adopting  him,  is 
entitled,  after  the  adopting  parent  and  the  adopted  child  have 
removed  their  domicile  into  this  Oommon  wealth,  to  inherit  the  real 
estate  of  such  parent  in  this  Commonwealth  upon  his  djring  here 
intestate. 

The  question  how  far  a  child,  adopted  according  to  law  in  the 
State  of  the  domicile,  can  inherit  lands  in  another  State,  was  men- 
tioned by  Lord  Brougham  in  Doe  v.  Varditty  7  01.  &  Fin.  895,  898, 
and  bv  Chief  Justice  Lowrie  in  Smith  v.  Dervy  34  Penn.  St 
126, 128 ;  but  so  far  as  we  are  informed,  has  never  been  adjudged. 
It  most  therefore  be  determined  upon  a  consideration  of  general 
principles  of  jurisprudence,  and  of  the  judicial  application  of  those 
principles  in  analogous  cases. 

As  a  general  rule,  when  no  rights  of  creditors  intervene,  the 
Buooession  and  disposition  of  personal  property  are  regulated  by 
the  law  of  the  owner's  domicile.    It  is  often  said,  as  in  Gutter  v.. 
Vol.  XXXVII- -41 
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Davenport,  1  Pick.  81,  86,  cited  by  the  tenant,  to  be  a  seitled  prin- 
ciple, that  '^  the  title  to  and  the  disposition  of  real  estate  most  be 
exclusively  regulated  by  the  law  of  the  place  in  which  it  is  sita- 
ated/'  Bat  so  general  a  statement,  withont  explanation,  is  liable 
to  mislead.  The  question  in  that  case  was  of  the  validity  of  an 
assignment  of  a  mortgage  of  real  estate ;  and  there  is  no  doabt 
that  by  our  law  the  validity,  as  well  as  the  form,  of  any  instrament 
of  transfer  of  real  estate,  whether  a  deed  or  a  will,  is  to  be  deter- 
mined by  the  lex  rei  sitm;  Ooddard  v.  Sawyer,  9  Allen,  78 ;  Sedg- 
wick V.  Laflin,  10  id.  430,  433  ;  United  States  v.  Crosby,  7  Cr.  115 ; 
Clark  V.  Graham,  6  Wheat.  677  ;  Kerr  v.  Moon,  9  id.  665 ;  Jfeftr- 
mick  V.  Sullivant,  10  id.  192. 

It  is  a  general  principle,  that  the  status  or  condition  of  a  penon, 
the  relation  in  which  he  stands  to  another  person,  and  by  which  he 
is  qualified  or  made  capable  to  take  certain  rights  in  that  others 
property,  is  fixed  by  the  law  of  the  domicile ;  and  that  this  etatoi 
and  capacity  are  to  be  recognized  and  upheld  in  every  other  State, 
so  far  as  they  are  not  inconsistent  with  its  own  laws  and  policy. 
Subject  to  this  limitation,  upon  the  death  of  any  man,  the  status 
of  those  who  claim  succession  or  inheritance  in  his  estate  is  to  be 
ascertained  by  the  law  under  which  that  status  was  acquired ;  hiB 
personal  property  is  indeed  to  be  distributed  according  to  the  lav 
of  his  domicile  at  the  time  of  his  death,  and  his  real  estate  descendfl 
according  to  the  law  of  the  place  in  which  it  is  situated ;  bat  in 
either  case,  it  is  according  to  those  provisions  of  that  law  which 
regulate  the  succession  or  the  inheritance  of  persons  having  sach  i 
status. 

The  capacity  or  qualification  to  inherit  or  succeed  to  propertj, 
which  is  an  incident  of  the  status  or  condition,  requiring  no  action 
to  give  it  efFect,  is  to  be  distinguished  from  the  capacity  or  compe- 
tency to  enter  into  contracts  that  confer  rights  upon  othen.  A 
capacity  to  take  and  have  differs  from  a  capacity  to  do  and  contract; 
in  short,  a  capacity  of  holding  from  a  capacity  to  act  Generallj 
speaking,  the  validity  of  a  personal  contract,  even  as  regards  the 
capacity  of  the  party  to  make  it,  as  in  the  case  of  a  married  woman 
or  an  infant,  is  to  be  determined  by  the  law  of  the  State  in  which 
it  is  made.  MiUiken  v.  PrcUtj  VZh  Mass.  374,  and  authorities  cited; 
8.  c,  28  Am.  Rep.  241 ;  Polydore  v.  Prince,  1  Ware,  402,  408-413 ; 
Bellv.  Packard,  69  Me.  105  ;  s.  c,  31  Am.  Rep.  251 ;  Bond  v.  Oum- 
mings,  70  Me.  125  ;   Wright  v.  Remington,  12  Vroom,  48 ;  s.  c,  W 


SEPTEMBER  TERM,  1880.  323 


Boas  ▼.  Boes. 


Am.  !Bep.  180 ;  Sir  William  Scott  in  Dalrymple  v.  DalrympUy  2 
Hagg.  Consist.  54,  61 ;  Lord  Brougham  in  Warrender  v.  Warren^ 
der,  2  Gl.  ft  Fin.  488,  544  ;  &  c,  9  Bligh  N.  R.  89, 120 ;  2  Sh.  ft 
MacL  154,  214 ;  Simonin  v.  Mallacy  2  Sw.  ft  Tr.  67,  77  ;  Sotto- 
fnayer  v.  De  Barros,  5  P.  D.  94,  100.  And  the  validity  of  any 
transfer  of  real  estate  by  act  of  the  owner,  whether  inter  vivos  or 
by  will,  is  to  be  determined,  even  as  regards  the  capacity  of  the 
grantor  or  testator,  by  the  law  of  the  State  in  which  the  land  is 
situated.  Story  Confl.,  §§431,  474.  Bnt  the  status  or  condi- 
tion of  any  person,  with  the  inherent  capacity  of  succession  or 
inheritance,  is  to  be  ascertained  by  the  law  of  the  domicile  which 
creates  the  status,  at  least  when  the  status  is  one  which  may  exist 
under  the  laws  of  the  State  in  which  it  is  called  in  question,  and 
when  there  is  nothing  in  those  laws  to  prohibit  giving  full  efFect 
to  the  status  and  capacity  acquired  in  the  State  of  the  domicile. 

A  person,  for  instance,  who  has  the  status  of  child  of  another 
person  in  the  country  of  his  domicile,  has  the  same  status  here,  and 
as  such  takes  such  share  of  the  father's  personal  property  as  the 
law  of  the  domicile  gives  him,  and  such  share  of  his  real  estate  here 
as  a  child  takes  by  the  laws  of  tl^s  Oommon  wealth,  unless  excluded 
by  some  positive  rule  of  our  law.  Inheritance  is  governed  by  the 
^ex  ret  siim;  but  legitimacy  is  to  be  ascertained  by  the  Ux  domicilii. 
If  a  man  domiciled  in  England  has  two  legitimate  sons  there,  and 
dies  intestate,  owning  land  in  this  Commonwealth,  both  sons  have 
the  status  of  legitimate  children  here ;  but  by  virtue  of  our  statute 
of  descents,  the  land  descends  to  them  equally,  and  not  to  the  eldest 
€on  alone,  as  by  the  law  of  England. 

If  a  marriage  (in  the  proper  sense  of  the  term,  not  including 
Mormon  or  other  polygamous  marriages ;  Hyde  v.  Hydty  L.  R,  1  P. 
k  D.  130)  is  celebrated  in  one  State,  according  to  the  form  pre- 
scribed by  its  laws,  between  persons  domiciled  there,  and  competent 
to  intermarry,  it  is  universally  admitted  that  the  woman  must  be 
recognized  everywhere  as  the  lawful  wife  of  the  man,  and  entitled 
a8  such  upon  his  death  to  such  dower  in  his  lands  as  the  law  of  the 
State  in  which  they  are  situated  allows  to  a  widow ;  although  it  is 
this  law,  and  not  the  law  of  the  domicile,  which  fixes  the  proportion 
that  she  shall  take.  Ilderton  v.  Ilderton,  2  H.  Bl.  146;  Doe  v.  Var* 
dm,  2  CI.  &  Kin.  571,  575,  576 ;  8.  a,  9  Bligh  N.  R  32,  47,  48 ; 
Poiier  V.  Tiieomb,  22  Me.  300 ;  Lamar  v.  Scolt,  3  Strobh.  562 ;  Jon$$ 
V.  Qeroci.  6  Jones  Eq.  190;  Story  Confl.,  §§  159,  454. 
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Oar  law  goes  beyond  this  in  recoguizing  the  validity  of  foreign 
marriages^  and  holds,  that  the  relation  of  husband  and  wife  being 
a  status  based  upon  the  contract  of  the  parties,  and  recognised  bj 
all  Ohristian  nations,  the  validity  of  that  contract,  if  not  polyga- 
mous, nor  incestuous  according  to  the  general  opinion  of  Christen- 
dom, is  governed,  even  as  regards  the  competency  of  the  contract- 
ing parties,  by  the  law  of  the  place  of  contract;  that  this  sfcatos, 
once  legally  established,  should  be  recognized  everywhere  as  fully 
as  if  created  by  the  law  of  the  domicile;  and  therefore  that  any  snch 
marriage,  valid  by  the  law  of  the  place  where  it  is  contracted,  is, 
even  if  contracted  between  persons  domiciled  in  this  Oommon wealth 
and  incompetent  to  marry  here  under  our  laws  (except  so  far  u 
the  legislature  has  clearly  enacted  that  such  marriages  out  of  the 
Commonwealth  shall  be  deemed  void  here),  valid  here  to  ail  intenti 
and  effects,  civil  or  criminal,  including  the  settlement  of  the  wife 
and  children,  her  right  of  dower  and  their  legitimacy  and  capacity 
to  inherit  the  father's  real  estate.  Parsons,  C.  J.,  in  OreenwoodJ* 
Ourtis,  6  Mass.  358,  377--379 ;  4  Am.  Dec.  145  ;  Medway  v.  Needkam, 
16  id.  157  ;  West  Uambridge  v.  Lexington,  1  Pick.  506 ;  11  Am.  Dec. 
231 ;  Putnam  v.  Putnam^  8  id.  433 ;  Commonwealth  v.  Lane^  113 
Mass.  458 ;  s.  c,  18  Am.  Bep.  509 ;  Buttock  v.  Bullock,  122  Hses. 
3;  Mittiken  v.  Pratt,  125  id.  380,  381;  8.  c,  5>8  Am.  Bep.  241. 

As  to  foreign  divorces,  it  is  well  settled  in  this  Commonwealth, 
that  a  decree  of  divorce  rendered  in  another  State,  in  which  the 
legal  domicile  of  the  parties  is  at  the  time,  and  according  to  its 
laws,  even  for  a  cause  which  is  not  a  ground  of  divorce  by  onr  hws, 
and  although  their  marriage  took  place  while  they  were  domiciled 
in  this  Commonwealth,  is  valid  here,  and  conclusive  in  a  suit  con- 
cerning the  nusband's  interest  or  the  wife's  dower  in  lands  in  this 
Commonwealth.  Barber  v.  Root,  10  Mass.  260 ;  Clarh  v.  Clark,  8 
Cush.  385  ;  Hood  v.  Hood,  11  Allen,  196  ;  Hood  v.  Hood,  110  Mass. 
463;  Burlen  v.  Shannon,  115  id.  438;  SetoaU  v.  Sewall,  122  id.  156; 
s.  c,  23  Am.  Rep.  299.  The  provision  of  the  existing  statutes, 
affirming  the  validity  of  foreign  divorces  made  no  change  in  the 
law,  but  in  the  words  of  the  commissioners  upon  whose  advice  it 
was  firstenacted,  "is  founded  on  the  rule  established  by  thecoroity 
of  all  civilized  nations ;  and  is  proposed  merely  that  no  donbt 
8bould  arise  on  a  question  so  interesting  and  important  as  this  may 
sometimes  be. "  R.  S.,  ch.  76,  §  40,  and  note  of  commissioners:  Gen. 
Sts.,  ch.  107,  §  55.     The  leading  case  of  Barber  v.  Root,  above  dted 
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anise  and  was  determined  before  the  enactment  of  this  provision. 
And  in  England^  since  the  establishment  of  a  court  vested  with 
power  to  grant  divorces  from  the  bond  of  matrimony,  the  tendency 
of  the  judges  is  to  recognize  the  validity  of  a  foreign  divorce  be- 
tween English  persons  married  in  England,  but  domiciled  in  good 
faith  at  the  time  of  the  divorce  in  the  foreign  State,  at  least  for  a 
cause  which  would  be  a  cause  of  divorce  in  England.  See  Dicey  on 
Domicile,  234r-237,  363-356;  ffarvey  v.  Farnie,  5  P.  D.  153. 

Another  class  of  cases  requires  more  particular  examination. 
By  the  rule  of  the  common  law,  which  is  the  law  of  England  to 
this  day,  and  formerly  prevailed  throughout  the  United  States,  a 
child  not  bom  in  lawful  matrimony  is  not  deemed  the  child  of  his 
father,  although  the  parents  subsequently  intermarry,  but  is  indelibly 
a  bastard.  By  the  rule  of  the  civil  law,  on  the  other  hand,  which 
has  been  adopted  in  Scotland,  as  well  as  in  France,  Germany,  and 
other  parts  of  Europe,  and  more  recently  in  many  States  of  the 
Union,  such  a  child  may  become  legitimate  upon  the  subsequent 
marriage  of  his  parents. 

The  leading  case  in  Great  Britain  on  this  subject  is  Shedden  y. 
Patrick,  briefly  reported  in  Morison's  Diet  Dec.  Forei^,  Appx.  I* 
Xo.  6,  and  more  fully  in  6  Paton,  194,  which  was  decided  by  the 
House  of  Lords,  on  appeal  from  the  Scotch  Court  of  Session,  in 
1808,  and  in  which  a  Scotchman,  owning  land  in  Scotland,  became 
domiciled  m  New  York,  and  there  cohabited  with  an  American 
woman,  had  a  son  by  her,  and  afterward  married  her,  and  died 
there ;  and  the  son  was  held  not  entitled  to  inherit  his  land  in 
Scotland.  Two  questions  were  argued :  First.  Whether  the 
plaintiff,  being  by  the  law  of  the  country  where  he  was  bom,  and 
where  his  parents  were  domiciled  at  the  time  of  his  birth  and  of 
their  subsequent  marriage,  a  bastard  and  not  made  legitimate  by 
such  marriage,  could  inherit  as  a  legitimate  son  in  Scotland,  the 
law  of  which  allows  legitimation  by  subsequent  matrimony.  Second. 
Whether,  being  a  bastard,  and  therefore  nuHius  filiua  at  the  time 
of  his  birth  in  America,  he  was  an  alien  and  therefore  incapable 
of  inheriting  land  in  Great  Britain ;  the  act  of  parliament  of  4 
Geo.  II,  ch.  21,  making  only  those  children,  bom  out  of  the 
ligeance  of  the  British  crown,  natural-bom  subjects,  whose  fathers 
were  such  subjects  ''at  the  time  of  the  birth  of  such  children  re- 
spectively." The  Court  of  Session  decided  the  case  upon  the  first 
ground.     In  the  House  of  Lords,  after  full  argument  of  both  ques- 
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tiooA  b;  Fletcher  and  Brougham  for  the  appellant  and  by  Bomillj 
and  Nolan  for  the  respondent.  Lord  Chancellor  Eldon,  speaking 
for  himself  and  Lord  Redesdale,  said  that  ''as  it  was  not  usoil 
to  state  any  reasons  for  affirming  the  judgment  of  the  court  below, 
he  should  merely  observe  that  the  decision  in  this  case  would  not 
be  a  precedent  for  any  other  which  was  not  precisely  the  same  in 
all  its  circumstances,''  and  thereupon  moved  that  the  judgment  of 
the  Court  of  Session  should  be  affirmed,  which  was  accordioglj 
ordered.  On  a  suit  brought  forty  years  afterward  by  the  same 
plaintiff  against  the  same  defendant  to  set  aside  that  judgment  for 
fraud  in  procuring  it,  the  House  of  Lords  in  1854,  without  di^ 
cussing  the  first  point  except  so  far  as  it  bore  upon  the  questioo 
whether  there  had  been  any  fraudulent  suppression  of  facts  relating 
to  the  father's  domicile,  held  that  the  plaintiff  was  an  alien  at  the 
time  of  his  birth,  and  could  not  be  afterward  naturalized  except  by 
act  of  Parliament     Shedden  v.  Fatrich,  1  Macq.  535. 

But  the  remark  of  Lord  Eldok,  above  quoted,  in  moving  judg- 
ment in  the  original  case,  and  the  statements  made  in  subseqaent 
cases  by  him,  by  Lord  Bedesdale,  who  concurred  in  that  jndg- 
ment,  and  by  Lord  Brougham,  who  was  of  counsel  in  that  case, 
clearly  show  that  the  judgment  in  the  House  of  Lords,  as  well  ai 
in  the  Court  of  Session,  went  upon  the  ground  that  the  child  vas 
illegitimate  because  the  law  of  the  foreign  country,  in  which  the 
father  was  domiciled  at  the  time  of  the  birth  of  the  child  and  of 
the  subsequent  marriage  of  the  parents,  did  not  allow  legitimation 
by  subsequent  matrimony.  Lord  Eldon's  judgment  in  the  Strath- 
more  Peerage  case,  4  Wils.  &  Sh.  Appx.  89-91,  95 ;  s.  <;.,  6  Paton, 
645,  656,  657,  662.  Lord  Bkdesdale's  judgment  in  s.  c,  4  Wik 
&  Sh.  Appx.  93,  94,  and  6  Paton,  660,  661;  expounded  by  Lord 
Lyndhurst,  in  the  presence  and  with  the  concurrence  of  Lonl 
Eldon,  in  Rose  v.  Boss,  4  Wils.  &  Sh.  289,  295-297,  299;  s.  ^  , 
nam,  Mu7iro  v.  Saunders,  (>  Bligh  N.  R.  468,  472-475,  478.  L  r  i 
Bbougham  in  Doe  v.  Vardill,  2  CI.  &  Fin.  571,  587,  592,595,  6iK»; 
8.  c.  9  Bligh  N.  II.  3^,  75,  80,  83  ;  in  Munro  v.  Munro,  7  CI.  4 
Fin.  842,  885 ;  s.  c,  1  Bobinson,  H.  L.  492,  615  ;  and  in  Skedden  t. 
Patrick,  1  Macq.  022. 

That  decision  is  wholly  inconsistent  with  the  theory  that  upon 
general  principles,  independently  of  any  positive  rule  of  law,  the 
question  whether  a  person  claiming  an  inheritance  m  real  estate 
is  the  lawful  child  of  the  last  owner  is  to  be  determined  by  the 
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fas  rei  sUa;  for  if  that  law  had  been  applicable  to  that  qaestion, 
the  plaintiff  mast  have  been  held  to  be  the  legitimate  heir ;  and 
it  was  only  by  trying  that  question  by  the  law  of  the  domicile  of 
his  father  that  he  was  held  to  be  illegitimate.  The  decision 
reodyes  additional  interest  and  weight  from  the  fact  that  the  case 
for  the  appellant  (which  is  printed  in  1  Macq.  539-552)  was  drawn 
up  by  Mr.  Brougham,  then  a  member  of  the  Scotch  bar,  and  con- 
tained a  Tery  able  statement  of  reasons  why  the  far  rei  sita  should 
goTem. 

In  later  cases  in  the  House  of  Lords,  like  questions  have  been 
determined  by  the  application  of  the  same  test  of  the  law  of  the 
domicile.  In  the  case  of  the  Straihmore  Peerage^  above  cited,  which 
was  what  is  commonly  called  a  Scotch  peerage,  having  been  such 
a  peerage  before  the  union  of  the  two  kingdoms,  the  last  peer  was 
domiciled  in  England,  had  an  illegitimate  son  there  by  an  English- 
woman, and  married  her  in  England ;  and  it  was  held  that  by  force 
of  the  law  of  England  the  son  did  not  inherit  the  peerage.  So  in 
Ro9e  V.  Ross,  above  cited,  where  a  Scotchman  by  birth  became 
domiciled  in  England,  and  had  a  son  there  by  an  Englishwoman, 
and  afterward  went  to  Scotland  with  the  mother  and  son,  and 
married  her  there,  retaining  his  domicile  in  England,  and  then 
returned  with  them  to  England  and  died  there,  it  was  held  that 
the  son  conld  not  inherit  the  lands  of  the  father  in  Scotland, 
because  the  domicile  of  the  father,  at  the  time  of  the  birth  of  the 
child  and  of  the  subsequent  marriage,  was  in  England.  On  the 
other  hand,  where  a  Scotchman,  domiciled  in  Scotland,  has  an 
illegitimate  son  bom  in  England,  and  afterward  marries  the  mother, 
either  in  England,  whether  in  the  Scotch  or  in  the  English  form, 
or  in  Scotland,  the  son  inherits  the  father's  land  in  Scotland, 
because  the  father's  domicile  being  throughout  in  Scotland,  the 
place  of  the  birth  or  marriage  is  immaterial.  Dalhmsie  v.  McDouall^ 
7  CL  4  Pin.  817 ;  8.  c,  1  Rob.  H.  L.  475  ;  Munro  v.  Munro,  7  CI. 
&  Fin.  842  ;  s.  c,  1  Rob.  H.  L.  492  ;  Aikman  v.  Aikman,  3  Macq. 
854 ;  Udnjf  v.  Udnff,  L.  R,  1.  H.  L.  Sc.  441. 

In  the  well  known  case  of  Doe  dent,  Biriwhisile  v.  Vardill,  it  was 
indeed  held  by  the  Court  of  King's  Bench  in  the  first  instance,  and 
by  the  House  of  Lords  on  writ  of  error,  after  two  arguments,  at 
each  of  which  the  judges  attended  and  delivered  an  opinion,  that 
a  person  born  in  Scotland,  and  there  legitimate  by  reason  of  the 
tnbsequent  marriage  of  his  parents  in  Scotland,  they  having  had 
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their  domicile  there  at  the  time  of  the  birth  and  of  the  marringe, 
could  not  inherit  land  in  England.  5.  B.  &  G.  438 ',  8  D.  &  R  185; 
2  CI.  &  Pin.  671 ;  9  Bligh  N.  R  3^;  7  01.  &  Pin.  896  ;  6  Bing.  N. 
C.  885  ;  1  Scott  N.  R  828 ;  West  H.  L.  500. 

One  cnrious  circumstance  connected  with  that  case  is,  that  under 
the  English  usage  which  allows  counsel  in  a  cause,  if  raised  to  the 
bench  during  its  progress,  to  sit  as  judges  in  it>  Ohief  Jastice  Tin- 
DALy  whohad  argued  the  case  for  the  plaintiff  in  the  King's  Bench, 
gave  the  opinion  of  the  judges  in  the  House  of  Lords  in  accordance 
with  which  judgment  was  finally  rendered  for  the  defendant ;  and 
Lord  Brougham,  who  had  taken  part  as  counsel  for  the  defendant 
in  the  first  argument  in  the  House  of  Lords,  was  most  reluctant, 
for  reasons  which  he  stated  with  characteristic  fulness  and  power, 
to  concur  in  that  judgment  6  B.  &  0.  440  ;  2  BL  &  Pin.  582-598; 
7  id.  924,  940-967. 

But  that  case,  as  clearly  appears  by  the  opinions  of  Ohief  Justice 
Abbott  and  his  associates  in  the  King's  Bench,  as  well  as  by  that 
of  the  judges,  delivered  by  Chief  Justice  Tinual,  and  those  of 
Lord  Brougham  and  Lord  Oottenham,  after  the  rehearing  in  the 
House  of  Lords,  was  decided  upon  the  ground,  that  admitting  that 
the  plaintiff  must  be  deemed  the  legitimate  son  of  his  father,  yet 
by  what  is  commonly  called  the  Statute  of  Merton,  20  Hen.  III., 
ch.  9,  the  parliament  of  England,  a  time  when  the  English  Grown 
had  possessions  on  the  Oontinen  t  in  which  legitimation  by  subsequent 
matrimony  prevailed,  had,  although  urged  by  the  bishops  to  adopt 
the  rule  of  the  civil  and  canon  law,  by  which  children  born  before 
the  marriage  of  their  parents  are  equally  legitimate  as  to  the  sac- 
cession  of  inheritance  with  those  born  after  marriage,  positivelj 
refused  to  change  the  law  of  England  as  theretofore  used  and 
approved.  The  ratio  decidendi  is  most  clearly  brought  out  by  Mr. 
Justice  Littledale  and  by  Chief  Justice  Tikdal. 

Mr.  Justice  Littledale  said:  ^'One  general  rule  applicable  to 
every  course  of  descent  is,  that  the  heir  must  be  born  in  lawfol 
matrimony.  That  was  settled  by  the  Statute  of  Merton,  and  we 
cannot  allow  the  comity  of  nations  to  prevail  against  it  The 
very  rule  that  a  personal  status  accompanies  a  man  everywhere 
is  admitted  to  have  this  qualification,  that  it  does  not  militate 
against  the  law  of  the  country  where  the  consequences  of  that 
status  arc  sought  to  be  enforced.  Here  it  would  militate  against 
our  statute  law  to  give  effect  to  that  status  of  legitimacy  acqaiied 


SEPTEMBER  TERM,  1880.  329 


HU08    V.    KOBB. 


by  the  lessor  of  the  plaintiff  in  Scotland.  He  cannot  therefore 
be  received  as  Jegitimate  heir  to  land  in  England."     5  B.  &  C.  455. 

Upon  the  first  aigament  in  the  Honse  of  Lords,  Chief  Baron 
ALSZANDEBy  adopting  the  sentiment  and  the  laugaage  of  Sir  WiL- 
UAM  Scott  in  DalrympU  v.  Dalrymph,  2  Hagg.  Consist.  58,  59, 
^' varied  only  so  far  as  to  apply  to  a  question  of  legitimacy  what 
was  said  of  a  question  respecting  the  validity  of  a  marriage/'  said, 
in  the  name  of  all  the  judges  who  attended  at  that  argument, 
"  The  cause  being  entertained  in  an  English  court  must  be  adjudi- 
cated according  to  the  principles  of  English  law  applicable  to  such 
a  case;  but  the  only  principle  applicable  to  such  a  case  by  the  law 
of  England  is,  that  the  status  or  condition  of  the  claimant  must 
be  tried  by  reference  to  the  law  of  the  country  wherQ  the  status 
originated ;  having  furnished  this  principle,  the  law  of  England 
withdraws  altogether,  and  leaves  the  question  of  status  in  the  case 
put  to  the  law  of  Scotland.''  The  learned  chief  baron  added, 
"  The  comity  between  nations  is  conclusive  to  give  to  the  claimant 
the  character  of  the  eldest  legitimate  son  of  his  father,  and  to  give 
him  all  the  rights  which  are  necessarily  consequent  upon  that 
character."  2  CI.  &  Fin.  573-575.  The  grounds  upon  which,  not- 
withstanding this,  he  undertook,  without  alluding  to  the  Statute 
of  Merton  and  the  practice  under  it,  to  maintain,  that  by  the  rules 
of  inheritance  and  descent  which  the  law  of  England  had  impressed 
upon  all  land  in  England,  the  plaintiff  could  not  recover,  were  so 
unsatisfactory  to  the  Lords,  that  Lord  Brougham,  at  that  stage  of 
the  case,  declared  that  he  entertained  a  very  strong  opinion  that 
the  case  was  wrongly  decided  in  the  court  below,  and  Lord  Lynd- 
HUBST  and  Lord  Dekkak  concurred  in  his  motion  that  the  case 
should  be  reargued.     2  CI.  &  Fin.  598-600. 

In  delivering  the  opinion  of  the  judges  after  the  second  argu- 
meut  Chief  Justice  Tindal  said  :  '*  The  grounds  and  foundation 
upon  which  our  opinion  rests  are  briefly  these,  that  we  hold  it 
to  be  a  rule  or  maxim  of  the  law  of  England  with  respect  to  the 
descent  of  land  in  England  from  father  to  son,  that  the  son  must 
be  born  after  actual  marriage  between  his  father  and  mother  ;  that 
this  is  a  rule  juris  positiviy  as  are  all  the  laws  which  regulate  suc- 
cession to  real  property,  this  particular  rule  having  been  framed 
for  the  direct  purpose  of  excluding,  in  the  descent  of  land  in  Eng- 
land, the  application  of  the  rule  of  the  civil  and  canon  law,  by 
▼hich  the  subsequent  marriage  between  the  father  and  mother  was 
Vol-.  XXXV 11-42 
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held  to  make  the  son  bom  before  marriage  legitimate  ;  and  that 
this  rale  of  descenty  being  a  rale  of  positive  law  annexed  to  the 
land  itself,  cannot  be  allowed  to  be  broken  in  npon  or  distarbed  by 
the  law  of  the  coantry  where  the  claimant  was  bom,  and  which 
may  be  allowed  to  goyem  his  pelrsonal  statns  as  to  legitimacy, 
upon  the  supposed  ground  of  the  comity  of  nations."  7  CL  & 
Pin.  926. 

The  chief  justice  then  proceeded  to  make  an  elaborate  state- 
ment of  the  provisions  of  the  Statute  of  Merton,  and  of  the  dr- 
cumstances  under  which  it  was  passed,  particularly  dwelling  upon 
the  facts  that  at  the  time  of  its  passage,  Normandy,  Aquitaine  and 
Anjou  were  under  the  allegiance  of  the  king  of  England,  and 
those  bom  in  those  dominions  were  natural-born  subjects  and  could 
inherit  land  m  England,  and  that  many  of  the  peers  who  attended 
appeared  to  have  been  of  foreign  lineage  if  not  of  foreign  birth, 
and  were,  at  all  events,  well  acquainted  with  the  rule  of  law  which 
was  then  so  strongly  contested,  '*yet  notwithstanding  the  rale  of 
the  civil  and  canon  law  prevailed  in  Normandy,  Aquitaine  and 
Anjou,  by  which  the  subsequent  marriage  makes  the  anienaiu* 
legitimate  for  all  purposes  and  to  all  intents  ;  and  notwithstanding 
the  precise  question  then  under  discussion  was  whether  this  rule 
should  govern  the  descent  of  land  locally  situate  in  England,  or 
whether  the  old  law  and  custom  of  England  should  still  continne 
as  to  such  land,  under  which  the  anienatus  was  incapable  to  take 
land  by  descent ;  there  is  not  the  slightest  allusion  to  any  exception 
in  the  rule  itself  as  to  those  born  in  the  foreign  dominions  of  the 
Grown,  but  the  language  of  the  rule  is,  in  its  terms,  general  and 
universal  as  to  the  succession  to  land  in  England."  And  he  forti- 
fied his  position  that  no  such  exception  was  intended,  by  refemng 
to  the  forms  of  writs  before  and  after  the  passage  of  the  statute, 
and  to  Olanville,  Bracton  and  other  early  authorities.  7  CL  &  Fin. 
926-933. 

It  was  upon  the  ''very  great  new  light"  thus  thrown  upon  the 
question,  and  the ''very  important  additions "  thus  made  to  the 
former  arguments,  that  Lord  Brougham,  though  not  wholly  con- 
vinced, waived  his  objections  to  judgment  for  the  defendant  T  CI. 
&  Fin.  939,  943-946,  956.  And  Lord  Cotiexham,  the  only  other 
law  lord  present,  in  moving  that  judgment,  said,  "  1  am  extremely 
satisfied  with  the  ground  upon  which  the  judges  put  it,  because 
thev  put  the  question  on  a  ground  which  avoids  the  difficulty  that 
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seems  to  sarroand  the  task  of  interfering  with  those  general  prin- 
ciples pecnliar  to  the  law  of  England,  principles  that  at  first  sight 
seem  to  be  somewhat  at  variance  with  the  decisions  to  which  the 
conrts  have  oome.^  7  CI.  Jk  Fin.  957.  And  see  Lord  Brougham^ 
Lord  CttAirwoBTH,  and  Lord  Wenslbydale,  in  Fenton  y.  Liv- 
ingstone, 3  Hacq.  497,  532,  544,  550. 

*  In  the  case  of  Dan^s  Estate,  4  Drewry,  194,  Vice-Chanoellor 
KiKDEBSLEY  declared  that  the  general  principle  was  that  'Hhe 
legitimacy  or  illegitimacy  of  any  individual  is  to  be  determined  by 
the  law  of  that  country  which  is  the  country  of  his  origin  ;  if  he 
is  legitimate  in  his  own  country,  then  all  other  countries,  at  least 
all  Christian  countries,  recognize  him  as  legitimate  everywhere  \** 
and  that  the  ground  of  the  decision  in  Doe  v.  Vardill  was,  that 
admitting  the  personal  status  of  legitimacy,  the  law  of  England 
attached  to  land  certain  rules  of  inheritance  which  could  not 
be  departed  from.  And  he  therefore  held,  that  assuming  that  a 
son  born  in  Scotland  before  the  marriage  of  his  parents  domiciled 
there,  and  there  legitimate  in  consequence  of  their  subsequent  mar- 
riage, was  legitimate  all  over  the  world,  at  any  rate  in  England,  yet 
as  he  could  not  inherit  land  in  England  from  his  father  or  from  any 
other  person,  so  no  other  person  could  succeed  to  him  by  inherit- 
ance except  his  own  issue. 

So  in  iS%at9  v.  Oould,  L.  R,  3  H.  L.  55,  70,  Lord  Orakwobth, 
said  of  Z>O0v.  Vardill:  ''The  opinions  of  the  judges  in  that  case, 
and  of  the  noble  lords  who  spoke  in  the  House,  left  untouched  the 
question  of  legitimacy,  except  so  far  as  it  was  connected  with  suo« 
cession  to  real  estate.  I  think  they  inclined  to  the  opinion  that 
for  purposes  other  than  succession  to  real  estate,  for  purposes  unaf- 
fected by  the  Statute  of  Merton  the  law  of  the  domicile  would  decide 
the  question  of  status.  No  such  decision  was  come  to,  for  no  ques* 
tion  arose  except  in  relation  to  heirship  to  real  estate.  But  tho 
opinions  given  in  the  case  seem  to  me  to  show  a  strong  bias 
toward  the  doctrine  that  the  question  of  status  must,  for  all  pur- 
poses unaffected  by  the  feudal  law,  as  adopted  and  acted  on  m  this 
country,  be  decided  by  the  law  of  the  domicile.'' 

In  Skottawe  v.  Young,  L.  B.,  11  Eq.  47%,  the  proceeds  of  lands  in 
England  were  devised  by  a  British  subject  domiciled  in  France, 
m  tmst  to  sell  and  to  pay  the  proceeds  to  his  daughters  born  of  a 
Frenchwoman  before  marriage,  but  afterward  legitimated  accord- 
ing to  the   law  of  France ;  and  it  was  held  by  Vice  Ohanoellor 
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Stl  AKTy  in  accordance  with  a  previous  die  tain  of  Lord  Chancellor 
CuANWOBTH,  in  Wallace  v.  Atiorney- General,  L.  R.,  1  Ch.  1,  8, 
that  the  daughters  were  not  '' strangers  in  blood/'  within  the 
meaning  of  the  English  legacy  duty  act  The  vice  chancellor 
observed  that  in  Doe  v.  Vardill  the  claimant  was  admitted  to 
have  in  England  the  status  of  the  eldest  legitimate  son  of  his 
father^  and  failed  in  his  suit  only  because  he  could  not  prove  that 
he  was  heir  according  to  the  law  of  England  in  whicii  the  land 
was ;  that  this  will  was  that  of  a  domiciled  Frenchman,  and  his 
status  and  that  of  his  children  must  be  their  status  according  to 
the  law  of  France,  which  according  to  Doe  v.  Vardill  constituted 
their  English  status ;  and  that  'Hhe  status  of  these  ladies  being 
that  of  daughters  legitimated  according  to  the  law  of  France  by  a 
declaration  of  the  father,  it  is  impossible  to  hold  that  they  are  for 
any  purpose  strangers  in  blood,  on  the  mere  ground  that  if  they 
had  been  English,  and  their  father  domiciled  in  England,  they 
would  have  been  illegitimate." 

It  may  require  grave  consideration,  when  the  question  shall  arise, 
whether  the  legitimacy  of  a  child,  depending  upon  marriage  of  its 
parents  or  other  act  of  acknowledgment  after  its  birth,  should  not 
be  determined  by  the  law  of  the  domicile  at  the  time  of  the  act 
which  effects  the  legitimation,  rather  than  by  the  law  of  the  domi- 
cile at  the  time  of  the  birth,  or  even  of  the  marriage,  when  some 
other  acknowledgment  is  necessary.  See  Sir  Samuel  Bomillt'8 
argument  in  Shedden  v.  Patrick,  5  Paton,  205;  printed  more  at 
length  in  1  Macq.  55C-558 ;  Lord  Brougham  in  Munro  v.  Munro, 
7  CI.  &  Fin.  882;  s.  c,  1  Rob.  H.  L.  612;  Lord  St.  Leokards 
in  Shedden  v.  Patrick,  1  Macq.  641 ;  Stevenson  v.  SuUivant^  5 
Wheat.  207,  259;  2  Toullier  Droit  Civil  (5th  ed,),  217 ;  Savigny'a 
Private  International  Law,  §  380 ;  (Guthrie's  ed.)  250  and  note, 
2C0. 

These  authorities  do  not  appear  to  have  been  considered  in  those 
English  cases,  in  which,  under  a  bequest  in  an  English  will  to ''the 
children"  of  an  Englishman,  who  afterward  became  domiciled  in  a 
foreign  country,  and  there  remarried  the  mother  of  his  illegitimate 
cliildren  born  there,  whereby  they  became  legitimate  by  the  law  of 
that  country,  Vice-Chancellor  Wood  (afterward  Lord  Hathbblet) 
and  Vice-Chancellor  Stuart  were  of  opinion  that  those  children 
born  before  the  change  of  domicile  could  not  take,  and  differed  npoo 
the  question  whether  those  bom  after  the  change  could  take,  Vice- 
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Chanoellor  Stuabt  holding  that  they  could,  and  Vioe-Chaocellor 
Wood  holding  that  they  could  not  WrigMa  Trusty  2  E.  &  J.  596; 
8.  c.,25  L.  J.  fN.  S.)  Ch.  621;  2  Jur.  (N.  S.)  466;  Goodman  v. 
Goodman,  3  Gift.  643;  Boyea  y.  BeddU,  1  Hem.  &  Mil.  798;  Lord 
Hatherlbt  in  Udny  v.  Udny,  L.  R.,  1  H.  L.  Sc.  441, 447;  see  also 
KiuDBBSLBY,  V.  C,  in  Wilson'  Trusts,  L.  R.,  1  Eq.  247,  264-266; 
Lord  Ghslmsford  in  8.  c,  nom.  Shaw  v.  Gould,  L.  R,  3  H.  L.  56, 
80.  But  those  opinions  proceeded  upon  the  construction  of  wills 
of  persons  domiciled  in  England;  and  Vice- Chancellor  Wood  ap- 
pears to  have  admitted  that  if  the  father  had  never  been  domiciled 
in  England  the  rule  would  hare  been  different  Wrighfs  Trust,  25 
L.  J.  (N.  S.)  Oh.  632;  8.  c,  2  Jur.  (N.  S.)  citing  Ash/ord  v.  ?W. 
tin,  before  Pabkeb,  Y.  C,  reported  only  in  LoyelFs  Monthly  Digest, 
1852,  p.  389;   Udny  v.  Udny,  L.  R.,  1  H.  L.  Sc  448. 

The  dictum  of  Yice-Ghanoellor  Wood  in  Boyes  v.  Bedals,  1  Hem. 
&  Mil.  805,  and  the  decision  of  Sir  Geobgb  Jessbl,  M.  R.,  in  the 
case  of  Goodman's  Trusts,  14  Ch.  D.  619,  that  the  word  <'  children '' 
in  the  English  statute  of  distributions  means  only  children  accord- 
ing to  the  law  of  England,  and  that  therefore  children  bom  in  a 
foreign  country,  and  legitimated  by  the  law  of  that  country  upon 
the  subsequent  marriage  of  their  parents  there,  could  not  take  by 
representation  under  that  statute  as  children  of  their  father, 
although  he  was  domiciled  in  that  country  at  the  time  of  their 
birth  and  of  the  subsequent  marriage,  can  hardly,  as  it  seems  to  us, 
be  reconciled  with  the  general  current  of  judicial  opinion  in  Eng« 
land,  as  shown  by  the  cases  already  referred  to. 

The  most  accomplished  commentators  on  the  subject,  English 
and  American,  are  agreed  that  the  decision  in  Doe  v.  Vardill,  which 
has  had  so  great  an  influence  with  English  judges,  does  not  rest 
upon  general  principles  of  jurisprudence,  but  upon  historical,  polit- 
ical and  constitutional  reasons  peculiar  to  England.  Westlake's 
Private  International  Law  (ed.  1858),  §§  90-93 ;  (ed.  1880)  intro. 
9,§§  53, 168  ;  4  Phillimore's  International  Law  (2d  ed.)  §  538,  note; 
Dicey  on  Domicile,  182, 188, 191,  pref.  iv;  2  Kent  Com.  117,  note  a, 
209, note  a;  4  id.  413, note  d;  Story  Confl.,  §§  87, 87a  and  note,  93 
t,93  m;  Rbdfield,  in  Story  Confl., §  93  ?(;and  note;  Whart.  Confl., 
§  24*2.  Upon  questions  of  comity  of  States,  considerations  derived 
from  the  feudal  law,  from  an  act  of  parliament  of  the  time  of 
Ilenry  III  and  from  the  Constitution  and  policy  of  the  English 
goTemment,  have  no  weight  in  Massachusetts  at  the  present  day* 
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Almost  fifty  years  ago  the  legislature  of  this  Gommonwealth  en- 
acted that  children  bom  before  the  marriage  of  their  parents  and 
acknowledged  by  their  father  afterward,  and  legitimate  children 
of  the  same  parents,  should  inherit  from  each  other  as  if  all  had 
been  born  in  lawful  wedlock;  bat  did  not  make  such  illegitimate  chil- 
dren capable  of  inheriting  from  their  father.  Stat.  1832,  ch.  147. 
Whether  this  was  accidental  or  designed,  the  commissioners  on  the 
revision  of  the  statutes  in  1835  reported  to  the  legislature  that  they 
had  no  means  to  conjecture,  not  knowing  the  reasons  on  which  the 
statute  itself  was  founded,  'Hhe  whole  of  it  being  an  innovation 
upon  the  law  as  immemorially  practiced  and  transmitted  to  us  bj 
our  ancestors; ''  and  therefore  proposed  a  section  making  no  change 
in  this  respect,  but  only  expressing  what  they  supposed  to  have 
been  the  intention  of  the  framersof  that  statute;  ^'leaving  it  to  the 
wisdom  of  the  legislature,  if  they  should  think  fit  to  continue  thi« 
law  in  force,  to  modify  it  in  such  manner  as  shall  be  thought  pro- 
per." Report  of  Commissioners  on  Revised  Statutes,  ch.  61,  §4  and 
note.  The  legislature  solved  the  doubt  of  the  learned  commissioners 
by  making  the  statute  more  comprehensive,  and  enacting  it  in  this 
form:  *'  When,  after  the  birth  of  an  illegitimate  child,  his  parents 
shall  intermarry,  and  his  father  shall,  after  the  marriage,  acknowl- 
edge him  as  his  child,  such  child  shall  be  considered  as  legitimate  to 
all  intents  and  purposes,  except  that  he  shall  not  be  allowed  to 
claim,  as  representing  either  of  his  parents,  any  part  of  the  estate 
of  any  of  their  kindred,  either  lineal  or  collatenil."  R  S.,  ch. 
61,  §4. 

In  Loring  v.  ITiamdike,  5  Allen,  257,  a  testator  domiciled  in  this 
Commonwealth,  by  a  will  admitted  to  Probate  before  the  Revised 
Statutes  were  passed,  bequeathed  a  sum  in  trust  to  pay  the  inoome 
to  his  son  for  life,  and  the  principal  at  his  death  '^  to  his  lawful 
heirs."  After  the  Revised  Statutes  took  effect,  the  son,  whose 
domicile  also  was  and  continued  to  be  in  this  Commonwealth,  had 
two  illegitimate  children  in  Germany  by  a  Oerman  woman,  and 
afterward  married  her  there  in  a  form  authorized  by  the  law  of 
the  place,  and  there  acknowledged  them  as  his  children.  This 
court  held  that  by  the  R.  S.,  ch.  61,  §  4,  such  children  must  be 
deemed  legitimate  for  all  purposes,  except  of  taking  by  inheritance, 
as  representing  one  of  the  parents,  any  part  of  the  estate  of  the 
kindred,  lineal  or  collateral,  of  such  parent;  and  that  the  children 
took  dii-ectly  under  the  will  of  their  grandfather,  and  not  as  the 
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repreflentatiyes  of  their  father,  and  were  therefore  not  within  the 
exception  of  the  statnte,  bat  were  entitled  to  the  benefit  of  the  be- 
qnest 

Still  greater  changes  in  the  rules  of  the  law  of  England  as  to 
the  descent  of  real  estate  have  been  made  by  subsequent  legislation 
in  this  Commonwealth.  Aliens,  whether  residing  here  or  abroad, 
may  take,  hold,  conyey  and  transmit  real  estate.  Stat.  1852,  ch.  29* 
Gen.  StaL,  chap.  90,  §  38.  Lumb  y.  Jenhinsy  100  Mass.  527.  And 
if  the  parents  of  an  illegitimate  child  marry,  and  the  father  acknowl- 
edges him  as  his  child,  the  child  is  to  be  deemed  legitimate  for  all 
purposes  whatsoeyer,  whether  of  inheritance  or  settlement  or  oth- 
erwise. Stat  1853,  ch.  253 ;  Oen.  Sts.,  ch.  91,  §  4.  Mbnsan  y. 
Palmer,  8  Allen,  551.  The  statutes  of  adoption  will  be  referred 
to  hereafter. 

In  Smith  y.  Kelly,  23  Miss.  167,  it  was  held  that  the  status  or 
condition  of  a  person  as  to  legitimacy  must  be  determined  by 
reference  to  the  law  of  the  country  where  such  a  status  or  condi- 
tion bad  its  origin,  and  that  the  status  so  ascertained  adhered  to 
him  eyery where  ;  and  therefore  that  where,  at  the  time  of  the  birth 
of  an  ill^timate  child  and  of  the  subsequent  marriage  of  its 
parents,  they  were  domiciled  in  South  Carolina,  in  which  such 
marriage  did  not  make  the  child  legitimate,  and  afterward  re- 
moyed  with  the  child  to  Mississippi,  by  the  law  of  which  State 
subsequent  marriage  of  the  parents  and  acknowledgment  of  the 
child  by  tbe  father  would  legitimatize  it,  and  the  child  was  always 
recognized  by  the  father  as  his  child,  yet  the  child,  haying  had  the 
status  of  illegitimacy  in  South  Carolina,  retained  that  status  in 
Mississippi,  and  could  not  inherit  or  succeed  to  either  real  ofi«per- 
sonal  property  in  Mississippi.  That  decision  is  a  strong  applica- 
tion of  the  law  of  the  domicile  of  origin,  and  perhaps  did  not  giye 
sufficient  effect  to  the  father's  recognition  of  the  child  in  Missis- 
sippi after  they  had  established  their  domicile  in  that  State. 

In  Scott  y.  Key,  11  La.  Ann.  232,  while  a  father  and  his  illegiti- 
mate son,  whose  mother  he  neyer  married,  were  domiciled  in  the 
Territory  of  Arkansas,  the  legislature  of  that  Territory  passed  a 
special  statute  enacting  that  the  son  should  be  made  his  father's 
legal  heir  and  representatiye  in  as  complete  a  manner  as  though  he 
had  been  such  from  his  birth,  and  should  be  as  capable  of  inherit- 
ing his  father's  estate  in  a  full  and  complete  manner,  as  if  his 
father  had  been  married  to  his  mother  at  the  time  of  his  birth, 
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and  'should  be  known   and  called  by  liis  father  s  name ;  and  the 
father  and  son  afterwards  removed  to  Louisiana.     The  majority  of 
the  court  held  that  the  heritable  quality  of  legitimacy,  which  the 
son  had  received  from  the  legislature  of  the  State  of  his  residence, 
accompanied  him  when  he  changed  his  domicile^  and  that  he  wbs 
entitled  to  inherit  his  father's  immovable  property  in  Louisiaiia, 
to  the  exclusion  of  the  father's  brothers  and  sisters.    Ohief  Justice 
Merrick  dissented,  but  only  upon  the  ground  that  to  allow  such 
an  act  to  have  an  extraterritorial  effect  would  be  to  allow  another 
State  to  provide  a  new  class  of  heirs  for  immovables  and  successiuna 
in  Louisiana ;  and  that  in  order  that  personal  statutes  should  be 
enforced  in  another  country,  there  must  be  something  in  common 
between  the  jurisprudence  of  the  two  countries ;  and  speaking  of 
the  conflicting  rules  of  the  civil  law  and  the  common  law  in  regard 
to  legitimation  by  subsequent  matrimony,  said,  '^  The  doctrine  of 
the  civil  law  ought  to  be  enforced,  doubtless,  in  those  cases  where 
our  own  statute  recognizes  a  mode  of  legitimation  by  acknowledg- 
ment by  notarial  act  and  subsequent  marriage,  although  the  form 
in  which  it  has  been  done  in  another  State  differs  from  our  own." 
11  La.  Ann.  239.    And  see  4  Phillimore,  §  542 ;  Savigny  (Guth- 
rie's ed.),  258,  260,  264  and  note. 

In  Bar7ium  v.  Barnum,  42  Md.  251,  on  the  other  hand,  it  was 
held,  in  the  opinion  of  the  majority  of  the  court,  that  a  spedsl 
statute  of  the  legislature  of  Arkansas,  enacting  that  one  person  be 
constituted  the  heir  of  another,  both  of  whom  had  a  domicile  there, 
making  no  reference  to  any  marriage,  and  not  even  depending  on 
-the  one  being  the  child  of  the  other,  could  have  no  extraterritorial 
operation  whatever.  See  pp.  305,  307, 325.  But  the  point  decided 
was,  that  the  former  was  not  an  ''heir"  of  the  latter,  within  the 
meaning  of  the  will  of  the  latter's  father,  who,  nine  years  before 
the  passage  of  the  Arkansas  statute,  died  domiciled  in  Maryland, 
the  law  of  which  does  not  appear  to  have  permitted  the  creation  of 
an  heir  in  that  manner. 

The  eases  on  this  topic  in  other  States,  so  far  as  they  have  come 
to  our  notice,  afford  little  assistance.  The  decision  in  Smith  v.  Derr, 
34  Penn.  St  126,  that  a  child  born  out  of  wedlock,  and  legitimated 
by  the  law  of  another  State  where  the  father  and  child  were  dom- 
iciled, could  not  inherit  land  in  Pennsylvania  in  1855,  was,  as  the 
court  said,  covered  by  the  principle  decided  in  Doe  t.  VardiU,  for 
the  Statute  of  Merton  was  then  in  force  in  Pennsylvania,  although 
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nnoe  repealed  there.  See  Beporfc  of  the  Jadges,  3  Binn.  595,  600; 
Pard.  Dig.  (10th  ed.),  1004.  The  decision  in  Harvey  v.  Pall,  32 
Ind.  98,  allowing  a  bastard  child  of  parents  who  at  the  time  of  its 
birth  and  of  their  subsequent  intermarriage,  and  until  their  death, 
had  their  domicile  in  Pennsylvania,  to  inherit  land  in  Indiana 
under  a  statute  of  Indiana  enacting  that  ''  if  any  man  shall  marry 
a  woman  who  has,  previous  to  the  marriage,  borne  an  illegitimate 
child,  and  after  marriage  shall  acknowledge  such  child  as  his  own, 
such  child  shall  be  deemed  legitimate  to  all  intents  and  purposes," 
was  put  exclusively  upon  the  meaning  attributed  by  the  court  to 
that  statute,  without  regard  to  general  principles  or  cases  decided 
elsewhere ;  and  upon  any  other  ground  would  be  inconsistent  with 
the  decision  in  the  leading  case  of  Shedden  v.  Patrick,  before  cited. 
In  Lingen  v.  Linffm,  45  Ala.  410,  in  which  it  was  held  that  a  child, 
bom  in  France  of  parents  who  never  intermarried,  and  there  ac- 
knowledged by  his  father  according  to  the  forms  of  the  French  law, 
"^nd  so  made  legitimate  by  that  law,  could  not  take  a  share  in  the 
father's  estate  in  Alabama,  the  father's  domicile  was  always  in  Ala- 
bama, and  the  child  had  not  been  legitimated  in  any  manner  allowed 
by  the  laws  of  that  State. 

The  legal  adoption  by  one  person  of  the  offspring  of  another^ 
giving  him  the  status  of  a  child  and  heir  of  the  parent  by  adoption, 
was  unknown  to  the  law  of  England  or  of  Scotland,  but  was 
recognized  by  the  Roman  law,  and  exists  in  many  countries  on  the 
continent  of  Europe  which  derive  their  jurisprudence  from  that 
law.  Ca  Lit  7  b,  287  b.;  4  Phillim.,  §  531 ;  Mack.  R.  L.  120-124 ; 
Whart  Confl.,  §  251.  It  was  long  ago  introduced,  from  the  law  of 
France  or  of  Spain,  into  Louisiana  and  Texas,  and  more  recently, 
at  various  times  and  by  different  statutes,  throughout  New  England* 
and  in  New  York,  New  Jersey,  Pennsylvania,  and  a  large  propor- 
tion of  the  other  States  of  the  Union.  Fuselier  v.  Masse,  4  La> 
423 ;  Vidal  v.  Cammagire,  18  La.  Ann.  516  ;  Teal  v.  i^vier,  26  Tex. 
516;  Hiss.  St  1846;  Hutch.  Miss.  Code,  501;  Alabama  Code  of  1852, 
§  2011 ;  N.  T.  St  1878,  ch.  830  ;  N.  J.  Rev.  Sts.  of  1877,  §  1845 ; 
Penn.  St  1856,  ch.  456 ;  Purd.  Dig.  61 ;  1  Southern  Law  Rev.  (N. 
S.)  70,  79  and  note,  citing  statutes  of  other  States.  One  of  the 
first,  if  not  the  very  first,  of  the  States  whose  jurisprudence  is  based 
exclusively  on  the  common  law,  to  introduce  it,  was  Massachusetts. 

By  the  Statute  of  ;L851,  ch.  324,  upon  the  petition  of  any  in- 
habitant of  this  Commonwealth,  and  of  his  wife,   if  he  was  a 
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married  man,  for  leave  to  adopt  a  child  not  his  own  by  birth,  with 
the  consent  in  writing  of  its  parents,  or  the  survivor  of  them,  or 
if  neither  should  be  living,  of  the  child's  legal  gnardian,  next  of 
kin  or  next  friend,  and  the  consent  of  the  child  also  if  of  the  age 
of  fourteen  years  or  upwards,  the  judge  of  probate  of  the  county 
in  which  the  petitioner  resided,  upon  being  satisfied  that  the 
petitioner,  or  in  case  of  husband  and  wife,  the  petitioners,  were 
of  sufficient  ability  to  bring  up  the  child  and  furnish  it  with  suit- 
able nurture  and  education,  and  that  it  was  fit  and  proper  that  sach 
adoption  should  take  effect,  was  authorized  to  decree  that  the  child 
should  be  deemed  and  taken  to  be,  to  all  legal  intents  and  purposes, 
the  child  of  the  petitioner  or  petitioners  ;  and  the  child  so  adopted 
was  thereafter  to  be  deemed,  for  the  purposes  of  inheritance  aod 
succession  by  such  child,  custody  of  his  person,  duty  of  obedience 
to  such  parents  or  parent  by  adoption,  and  all  other  legal  conse- 
quences and  incidents  of  the  natural  relation  of  parents  and  chil- 
dren, the  same  as  if  he  had  been  born  of  such  parents  or  parent  hy 
adoption  in  lawful  wedlock,  saving  only  that  he  should  not  be  caps- 
ble  of  taking  property  expressly  limited  to  the  heirs  of  the  body  of 
the  petitioner  or  petitioners.  Stat  1851,  ch.  324,  §§  1-^.  And  by 
the  statute  of  1854,  ch.  24,  the  petitioner  was  authorized  to  hare 
the  name  of  the  child  changed  at  the  same  time.  These  providons 
were  substantially  re-enacted  in  1860,  and  again  in  1871,  with  a  fur- 
ther exception  that  the  adopted  child  should  not  be  capable  of  tak- 
ing property  from  the  lineal  or  collateral  kindred  of  such  parents 
by  the  right  of  representation.  Gkn.  Stat,  ch.  110,  §§  1-8,  13; 
Stat  1871,  ch.  310. 

The  statute  of  Pennsylvania  of  1855,  which  is  made  part  of  the 
case  stated,  and  under  which  the  demandant  was  adopted  by  the 
intestate  in  1871,  while  both  were  domiciled  in  that  State,  oone- 
sponds  to  these  statutes  of  this  Common  wealth  in  most  respects. 
Like  them  it  permits  any  inhabitant  of  the  State  to  petition  for 
leave  to  adopt  a  child ;  it  requires  the  petition  to  be  presented  to  a 
court  in  the  county  where  the  petitioner  resides ;  it  requires  the 
consent  of  the  parents  or  surviving  parent  of  the  child;  it  author- 
izes the  court,  upon  being  satisfied  that  it  is  fit  and  proper  that 
such  adoption  should  take  effect,  to  decree  that  the  child  shall 
assume  the  name,  and  have  all  the  rights  and  duties  of  a  child  and 
heir,  of  the  adopting  parent ;  and  it  makes  the  reoordof  that  decree 
evidence  of  that  fact 
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The  statute  of  Pennsylvania  difFers  from  our  own  only  in  not 
requiring  the  consent  of  the  petitioner's  wife,  and  of  the  child  if 
more  than  fourteen  years  of  age ;  in  omitting  the  words  *^  as  if  born 
in  lawful  wedlock  "  in  defining  the  efFect  of  the  adoption ;  in  also 
omitting  any  exception  to  the  adopted  child's  capacity  of  inheriting 
from  the  adopting  parent ;  and  in  expressly  providing  that  if  the 
adopting  parent  has  other  children,  the  adopted  child  shall  share 
the  inheritance  with  them  in  case  of  intestacy,  and  he  and  they 
shall  inherit  throngh  each  other  as  if  all  had  been  lawful  children 
of  the  same  parent 

In  OommonweaUh  v.  Nancrede,  32  Penn.  St.  389,  it  was  held  that 
a  child  adopted  under  the  act  of  1855,  and  to  whom  the  adopting 
father  had  devised  and  bequeathed  all  his  estate,  was  not  exempt 
from  the  collateral  inheritance  tax  under  an  earlier  statute  of  that 
State ;  and  Chief  Justice  Lowrib  said:  ^^It  is  property  devised  or 
descending  to  children  or  lineal  descendants  that  is  exempt  from 
the  tax.  If  the  heirs  or  devisees  are  so  in  fact,  they  are  exempt ; 
all  others  are  subject  to  the  tax.  Giving  an  adopted  son  a  right  to 
inherit  does  not  make  him  a  son  in  fact.  And  he  is  so  regarded 
in  law,  only  to  give  the  right  to  inherit,  and  not  to  change  the  col- 
lateral inheritance  tax  law.  As  against  that  law,  he  has  no  higher 
merit  than  collateral  blood  relations  of  the  deceased,  and  is  not  at 
all  to  be  regarded  as  a  son  in  fact.''  The  scope  and  meaning  of  that 
decision  appear  more  clear  by  referring  to  the  terms  of  the  earlier 
statute,  which  imposed  such  a  tax  on  all  estates  passing  from  any 
person  dying  seized  thereof,  either  testate  or  intestate,  to  any  per- 
son other  than  the  ^'father,  mother,  husband,  wife,  children  and 
lineal  descendants  born  in  lawful  wedlock."  Pard.  Dig.  214,215. 
The  whole  effect  of  the  decision  therefore  was,  that  a  child  adopted 
under  the  act  of  1855  was  not  exempt  from  the  tax,  because  he  was 
not  a  ''child  bom  in  lawful  wedlock,"  or  in  the  words  of  the  chief 
justice,  not ''  a  son  in  fact." 

In  Schafer  v.  Enm^  54  Penn.  St.  304»  a  testator  who  died  before 
the  passage  of  the  adoption  act  of  1855,  devised  property  in  trust 
for  the  sole  and  separate  use  of  his  daughter  for  life,  and  on  her 
death  to  be  conveyed  to  her  children  and  the  heirs  of  her  children 
forever,  and  made  a  residuary  devise  to  his  own  children,  by  name 
mfee;  the  daughter  afterward  adopted  three  children  under  the 
act  of  1855,  and  died  leaving  no  other  children  ;  and  it  was  held 
that  the  estate  devised  went  to  the  children  of  the  testator,  nnd  not 
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to  the  adopted  children  of  the  daughter.  Mr.  Justice  Stkong,  io 
delivering  judgment,  referred  to  GommonweaUh  v.  Naiicrede^  abore 
cited,  and  said:  '^  Adopted  children  are  not  children  of  the  person 
by  whom  they  have  been  adopted,  and  the  act  of  assembly  docs  not 
attempt  the  impossibility  of  making  them  such/'  '^  The  nght  tu 
inherit  from  the  adopting  parent  is  made  complete,  but  the  identitj 
of  tiie  child  is  not  changed.  One  adopted  has  the  rights  of  a  child 
without  being  a  child."  And  he  added  that  the  testator's  ova 
children  had  a  vested  interest  under  his  will,  when  the  act  of  1855 
was  passed,  which  it  was  not  in  the  power  of  the  legislature  to  take 
away. 

We  are  not  required,  and  are  hardly  authorized,  for  the  purposes 
of  the  present  case,  to  consider  whether  the  first  of  these  decisions 
can  be  reconciled  in  principle  with  that  of  Vice-ChanceUor  Stuart 
in  Skotiowe  y.  Young y  L.  B.,  11  Eq.  474,  above  lef erred  to,  or  the 
second  with  those  of  this  court  in  Sewall  v.  Roberts,  115  Mass.  262, 
and  Loring  v.  Thontdike,  5  Allen  257.  We  assume  them  to  esUb- 
lish  conclusively  that  by  the  law  of  Pennsylvania  a  child  adopted 
by  a  man  under  the  act  of  1855,  not  being  a  child  born  to  him  in 
wedlock,  is  not  his  child,  within  the  terms  of  the  collateral  inher- 
itance tax  act  of  that  State,  nor  within  the  meaning  of  the  will  of 
a  third  person,  domiciled  in  that  State,  who  died  before  adoption 
had  any  legal  existence  there. 

But  the  opinion  in  each  of  those  cases  clearly  recognizes,  what 
is  indeed  expressly  enacted  in  the  statute,  that  as  between  the 
adopted  child  and  the  adopting  father,  the  child  has  aH  the  rightj 
and  duties  of  a  child,  and  the  capacity  to  inherit  as  such.  Ac- 
cording to  one  of  the  most  learned  and  thoughtful  writers  on  jar- 
isprudence  of  our  time,  it  is  the  rights,  duties,  and  capacities, 
arising  from  the  event  which  creates  a  particular  status,  that  con- 
stitute the  status  itself  and  afford  the  best  definition  of  it,  2 
Austin  on  Junsprudence  (3d  ed.)  700,  709-712,  974.  By  the  la» 
of  Pennsylvania,  therefore,  as  enacted  by  its  legislature  and 
expounded  by  its  highest  judicial  tribunal,  the  demandant,  as  b^ 
tween  him  and  his  adopting  father,  has  in  all  respects  the  legai 
status  of  a  child. 

The  law  of  the  domicile  of  the  parties  is  generally  the  rule  which 
governs  the  creation  of  the  status  of  a  child  by  adoption.  FMer 
V.  Watermany  124  Mass.  592  ;  4  Phillimore,  §  531 ;  Whart  Coul, 
§•^51.     The   status  of  the  demandant,  as  adopted   child  of  the 
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iDteetate,  in  the  State  in  which  both  were  domiciled  at  the  time  of 
the  adoption,  was  acquired  in  substantially  the  same  manner,  and 
was  precisely  the  same  so  far  as  concerned  his  relation  to,  and  his 
capacity  to  inherit  the  estate  of,  the  adopting  father,  as  that  which 
he  might  haxe  acqoired  in  this  Commonwealth,  had  the  parties 
been  then  domiciled  here.  In  this  respect,  there  is  no  conflict  be* 
tween  the  laws  of  the  two  Commonwealths.  The  difference  between 
them  in  regard  to  the  consent  of  the  wife  of  the  adopting  father^ 
and  to  the  inheritance  of  estates  limited  to  heirs  of  the  body,  or 
inheritance  from  the  kindred,  or  through  the  children,  of  such 
father,  is  not  material  to  this  case,  in  which  the  only  question  is 
whether  the  adopted  child  or  a  brother  of  the  adopting  father  has 
the  better  title  to  land  in  the  absolute  ownerahip  of  such  father  at 
the  time  of  his  death.  Whatever  effect  the  want  of  formal  con- 
sent, on  the  part  of  the  wife  of  the  intestate,  to  the  adoption  of  the 
demandant,  might  have,  if  she  were  claiming  any  interest  in  her. 
husband's  estate,  it  can  have  no  bearing  upon  this  controversy  be- 
tween the  adopted  child  and  a  collateral  heir. 

The  tenant  in  his  argument  laid  much  stress  on  the  words  of  the 
statute  of  descents  and  of  the  statutes  ot  adoption  of  this  Common- 
wealth. 

The  statute  of  descents  which  was  in  force  at  the  time  of  the 
death  of  the  intestate  in  1873  enacts  that  when  a  person  dies  intes- 
tate, seized  of  any  real  estate,  it  shall  descend,  subject  to  his  debts, 
and  saving  rights  of  homestead,  ^^  in  the  manner  following : 
First.  In  equal  shares  to  his  children,  and  to  the  issue  of  any  de- 
ceased child  by  right  of  representation  ;  and  if  there  is  no  child  of 
the  intestate  living  at  his  death,  then  to  all  his  other  lineal  de- 
scendants," etc.  '^  Second.  If  he  leaves  no  issue,  then  to  his 
father.  Third.  If  he  leaves  no  issue  nor  father,  then  in  equal 
shares  to  his  mother,  brothers,  and  sisters,"  etc.  '^  Eighth.  If  the 
intestate  leaves  a  widow  and  no  kindred,  his  estate  shall  descend 
to  his  widow ;  and  if  the  intestate  is  a  married  woman  and  leaves 
no  kindred,  her  estate  shall  descend  to  her  husband.  Ninth.  If 
the  intestate  leaves  no  kindred,  and  no  widow  or  husband,  his  or  her 
estate  shall  escheat  to  the  Commonwealth.*'  Gren.  Sts.,  ch.  91,  §  1. 
See  also  Stat  1876,  ch.  <220. 

But  this  section  must  be  understood  as  merely  laying  down  gen- 
eral rules  of  inheritance,  and  not  as  completely  and  accurately 
defining  how  the  status  is  to  be  created  which  gives  the  capacity  to 
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inherit  It  does  not  undertake  to  prescribe  who  shall  be  oouBid- 
ered  a  child,  or  a  widow^  or  a  husband,  or  what  is  necessary  to 
constitute  the  legal  relation  of  husband  and  wife,  or  of  parent  and 
child.  Those  requisites  must  be  sought  elsewhere.  The  words 
**  children  "  and  **  child/'  for  instance,  in  the  first  clause,  **  issae^" 
in  the  phrase  **  if  he  leaves  no  issue/'  in  subsequent  clauses,  and 
'^  kindred,"  in  the  last  two  clauses  of  this  section,  clearly  include  a 
child  made  legitimate  by  the  marriage  of  its  parents  and  acknowl- 
edgment by  fi&ther  after  its  birth  under  section  4  of  the  same 
chapter,  or  a  child  adopted  under  the  provisions  of  chapter  110  of 
the  General  Statutes,  or  chapter  310  of  the  Statutes  of  1871. 

These  statutes,  after  providing  how  a  child  may  be  adopted  in 
this  Commonwealth  with  the  sanction  of  a  decree  of  the  Probate 
Court  in  the  county  in  which  the  adopting  parent  resides  (or  under 
the  Statute  of  1871,  in  the  county  where  the  child  resides,  if  the 
adopting  parent  is  not  an  inhabitant  of  this  Commonwealth),  enact 
that  a  child  ''  so  adopted  "  shall  be  deemed,  for  the  purpose  of  in- 
heritance, and  other  legal  consequences  of  the  natural  relation  of 
parent  and  child,  to  be  the  child  of  the  parent  by  adoption.    Stat 
1861, ch.  324,  g  6 ;  Oen.  Sts.  ch.  100,  §  7 ;  Stat  1871,  oh.  310,  §8.  It 
is  argued  that  the  words  ^  so  adopted  "  imply  that  the  children 
otherwise  adopted  are  incapable  of  inheriting  lands  in  this  Com- 
mon  wealth.    But  it  appears  to  us  that  these  words,  in  the  connec- 
tion in  which  they  stand,  warrant  no  such  implication ;  and  that 
the  legislature,  throughout  these  statutes,  had  solely  in  view  adop- 
tion by  or  of  inhabitants  of  this  Commonwealth,  and  did  not  in- 
tend either  to  regulate  the  manner,  or  to  define  the  effects  of 
adoption  by  and  of  inhabitants  of  other  States  according  to  the  law 
of  their  domicile. 

We  are  not  aware  of  any  case,  in  England  or  America,  in  which 
a  change  of  status  in  the  country  of  the  domicile,  with  the  formali- 
ties prescribed  by  its  laws,  has  not  been  allowed  full  effect,  as  to 
the  capacity  thereby  created  of  succeeding  to  and  inheriting  prop- 
erty, real  as  well  as  personal,  in  any  other  country,  the  laws  of  whidi 
allow  a  like  change  of  status  in  a  like  manner  with  a  like  effect 
under  like  circumstances. 

We  are  therefore  of  (pinion  that  the  legal  status  of  child  of  the 

•  intestate,  once  acquired  by  the  demandant  under  a  statute  and  by 

a  judicial  decree  of  the  State  of  Pennsylvania,  while  the  parties 

were  domiciled  there,  continued  after  their  removal  into  this  Oom- 
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moQwealih,  and  that  by  virtae  thereof  the  demandant  is  entitled 

to  maintain  this  action. 

It  18  worthy  of  mention  (although  it  cannot  of  coarse  aflPect  the 

rights  of  inheritance  which  had  absolutely  vested  on  the  death  of 

the  intestate ;  IHrrell  v.  Bacorij  3  Fed.  Rep.  62)  that  by  a  recent 

statute  of  this  Commonwealth  "  any  inhabitant  of  any  other  State, 

adopted  as  a  child  in  accordance  with  the  laws  thereof,  shall,  upon 

proof  of  such  fact,  be  entitled  in  this  Commonwealth  to  the  same 

rights,  as  regards  succession  of  property,  as  he  would  have  enjoyed 

in  the  State  where  such  act  of  adoption  was  executed,  except  in  so 

far  as  they  conflict  with  the  provisions  of  this  act."    Stat.  1876, 

eh.  S18,  §  11. 

Judgment  for  the  demandant. 


5on  BT  TBI  BspoBiBL— This  case  is  distlDguished  In  Keeoan  ▼.  Geradhty,  Ullnois  Sti- 
praoi»  Ooait»  Not.  ]881«  where  It  is  held  that  the  adoption  law  of  Wlaoonsin  will  not  be 
nooKBiaed  in  nUnoto  ao  as  to  enable  the  child  to  inherit  fh>m  the  lineal  or  collated 
o(  the  adopting  parents. 


HoLDBV  v.  FrrcHBURo  Railroad  Oompakt. 

(1»  Maes.  »&) 

Moiier  and  terwnU — negligence  —  dangerous  stru/eture, 

A  nllwaj  company  Is  liable  for  an  injary  sastained  by  one  of  ita  brakemoD, 
by  the  fall  of  a  derrick  erected  by  its  employeee  at  the  side  of  its  tracks,  in 
SQch  a  position  as  to  be  liable  to  cave  away  with  the  bank,  and  negligently 
wfleied  80  to  remain.* 

ACTION  by  employee  for  personal  injuries  by  fall  of  derriok. 
Facts  in  last  two  paragraphs  of  opinion. 

P.  P.  Omdding,  for  plaintififl 

0.  A.  Ibrrejf  {T.  K.  Ware  with  him),  for  defendant 

Obat,  0.  J.  It  is  well  settled  in  this  Commonwealth,  and  in 
Great  Britain,  that  the  rale  of  law,  that  a  servant  cannot  maintain 
u  action  againet  his  master  for  an  injary  caused  by  the  fault  or 
neghgenoe  of  a  fellow-servant,  is  not  confined  to  the  case  of  two 
servants  working  in  company,  or  having  opportunity  to  control  oi 
iDflnence  the  conduct  of  ea6h  other,  but  extends  to  every  case  in 


l^nmeeOeot,  OMedOoand  lawk  BaOroaa  Go.  v.  BuimU  (91  la  806;,  as  Am.  Bep.  M. 
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which  the  two,  deriving  their  authority  and  their  compensation 
from  the  same  Bource,  are  engaged  in  the  same  business,  though  in 
different  departments  of  duty.  Farwell  v.  Boston  <£  Worcealer 
Railroad,  4  Mete.  49;  Bartonshill  Coal  Co.  v.  Raid,  3  Macq.  266; 
Morgan  v.  Vale  of  Xeath  Railway,  5  B.  &  S.  570,  736,  and  L.  R,  1 
Q.  B.  149;  WiUon  v.  Merry,  L.  B.,  1  H.  L.  So.  326. 

In  Farwell  v.  Boston  £  Worcester  Railroad,  which  has  long  been 
considered,  both  in  this  country  and  in  England,  the  leading  case 
npon  the  subject,  Chief  Justice  Shaw,  in  deliyering  the  jadgment 
of  the  court,  said :  '^  The  general  rule,  resulting  from  considen- 
tions  as  well  of  justice  as  of  policy,  is  that  he  who  engages  in  the 
employment  of  another  for  the  performance  of  specified  duties  and 
services  for  compensation,  takes  upon  himself  the  natural  and  or- 
dinary risks  and  perils  incident  to  the  performance  of  such  ser- 
vices, and  in  legal   presumption,   the  compensation   is    adjusted 
accordingly.     And  we  are  not  aware  of  any  principle  which  should 
except  the  perils  arising  from  the  carelessness  and  negligence  of 
those  who  are    in  the    same    employment      These    are    perils 
which  the  servant  is  as  likely  to  know,  and  against  which  he  can 
as  effectually  guard  as  the  master.     They  are  perils  incident  to  the 
service,  and  which  can  be  as  distinctly  foreseen  and  provided  for  in 
the  rate  of  compensation  as  any  others."    4  Mete  57.    *'  The  mas- 
ter, in  the  case  supposed,  is  not  exempt  from  liability  because  the 
servant  has  better  means  of  providing  for  his  safety  when  he  ii 
employed  in  immediate  connection  with  those  from  whose  negli- 
gence he  might  suffer;  but  because  the  implied  contract  of  the  mas- 
ter does  not  extend  to  indemnify  the  servant  against  the  negligence 
of  any  one  but  himself;  and  he  is  not  liable  in  tort,  as  for  the  neg- 
ligence of  his  servant,  because  the  person  suffering  does  not  stand 
toward  him  in  the  relation  of  a  stranger,  but  is  one  whose  rights 
are  regulated  by  contract,  express  or  implied.    The  exemption  of 
the  master  therefore  from  liability  for  the  negligence  of  a  fellow- 
servant  does  not  depend  exclusively  upon  the  consideration  that  the 
servant  has  better  means  to  provide  for  his  own  safety,  but  npon 
other  grounds.     Hence  the  separation  of  the  employment  into  dif- 
ferent departments  cannot  create  that  liability,  when  it  does  not 
arise  from  express  or  implied  contract,  or  from  a  responsibilitf 
created  by  law  to  third  persons  and  strangers  for  the  negligence  of 
a  servant."    4  Meta  60,  61. 

In  that  case,  the  business  of  a  railroad  corporation  within  the 
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meaning  of  the  rule,  was  defined  to  be  ''to  coustract  and  maintain 
a  raUroad,  and  to  employ  their  trains  of  cars  to  carry  persons  and 
merchandise  for  hire"  (4  Mete.  55) ;  and  it  was  held,  that  a  rail- 
road corporation  was  not  liable  to  the  driver  of  the  locomotive  en- 
gine of  a  passenger  train  for  an  injury  sustained  in  consequence  of 
the  negligence  of  a  switchman  in  the  management  of  a  switch. 
Upon  the  same  principle,  it  has  been  held  by  this  court,  that  an 
apprentice  acting  as  fireman  of  a  locomotive  engine  is  a  fellow-ser- 
vant with  those  employed  to  construct  switches  on  the  tracks  of 
the  railroad  {King  v.  Boston  A  Worcester  Bailroad,  9  Gush.  112); 
that  a  laborer  employed  to  repair  the  road-bed,  or  a  carpenter  em- 
ployed to  repair  bridges  and  fences  and  to  do  like  work  on  the  line 
of  the  railroad,  is  a  fellow-servant  with  those  in  charge  of  the  train 
by  which  he  was  being  carried  to  his  place  of  labor  {Oilshannon  v. 
Stony  Brook  BaUroady  10  Gush.  228;  Seaver  v.  Boston  <£  Maine 
Bailroad,  14  Gray,  466);  and  that  a  carpenter  employed  in  the  re- 
pair shop,  and  being  so  carried,  is  a  fellow-servant  with  a  flagman 
or  switchman.  Oilman  v.  Eastern  Bailroad,  10  Allen,  233,  and  13 
id.  433.  The  rule  has  been  steadfastly  upheld  by  the  English 
courts  under  similar  circumstances.  Hutchinson  v.  York,  Nefvcas- 
tie  dt  Berwick  Bailway,  5  Exch.  343;  Walter  v.  Southeastern  Bail- 
way,  2  H.  &  0.  102 ;  Morgan  v.  Vale  of  Neath  Bailway,  above  cited; 
Tunney  v.  Midland  Bailway,  L.  B.,  1  G.  P.  291.  See,  also, 
LoveU  V.  HoweU,  10.  P.  D.  161 ;  Charles  v.  Taylor,  3  id.  492.  And 
it  makes  no  difFerence  that  the  servant  whose  negligence  causes  the 
injury  is  a  submanager  or  foreman,  of  higher  grade  or  greater  au- 
thority than  the  plaintiff.  Albro  v.  Agawam  Canal,  6  Gush.  75 ; 
Zeigler  v.  Day,  123  Mass.  15:^;  Walker  v.  Boston  £  Maifie  Bail- 
rood,  128  id.  8;  Oallaglier  v.  Piper,  16  G.  B.  (N.  S.)  669;  Feltham 
V.  England,  L.  R ,  2  Q.  B.  33 ;  Wilson  v.  Merry,  above  cited  ; 
ffoweOs  V.  Landore  Steel  Co..  L.  B.,  10  Q.  B.  62. 

Nothing  was  decided  in  Ford  v.  Fitchburg  Bailroad,  110  Mass. 
240,  8.  a,  14  Am.  Rep.  598,  inconsistent  with  this  view.  The 
meaning  of  the  statement  on  page  260,  ^' The  agents  who  are 
chaiged  with  the  duty  of  supplying  safe  machinery  are  not,  in  the 
true  sense  of  the  rule  relied  on,  to  be  regarded  as  fellow -servants 
of  those  who  are  engaged  in  operating  it,"  is  explained  by  the  sen- 
tence that  immediately  follows,  **  They  are  charged  with  the  mas- 
ter's duty  to  his  servant.*'  The  decision  in  that  case  was,  that  if  a 
railroad  corporation,  acting  by  its  proper  officers  and  agents,  did 
Vol.  XXXVII— 44 
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not  Qse  due  cure  in  keeping  a  locomotive  engine  in  repair,  the 
driver  of  the  engine  might  maintain  an  action  against  the  corpora 
tion  for  personal  injuries  caused  by  the  defective  condition  of  tbe 
engine;  and  that  there  was  no  error  in  a  refusal  to  instmct  the  ]ai7 
that  the  corporation  was  not  liable^  unless  the  plaintifF  proved  that 
the  president,  directors  or  superintendent  either  personally  knew, 
or  by  the  exercise  of  reasonable  care  in  the  performance  of  their 
duties  might  have  known,  that  the  engine  was  defective,  or  that 
the  persons  employed  to  have  the  charge  of  it  and  keep  it  in  repair 
were  incompetent;  because,  as  was  said  in  the  opinion,  ''the ques- 
tion was  not  whether  the  officers  named  knew,  or  might  have 
known,  of  the  defect,  or  of  the  incompetency  of  those  who  had 
charge  of  the  repairs,  but  whether  the  corporation  in  any  part  of 
its  organization,  by  any  of  its  agents,  or  for  want  of  agents,  failed 
to  exercise  due  care  to  prevent  injury  to  the  plain tifF  from  defects 
in  the  instrument  furnished  for  his  use."    110  Mass.  261. 

If  a  master  uses  reasonable  care  in  employing  suitable  servaDti, 
in  supplying  and  keeping  in  repair  suitable  structures  and  engines, 
and  in  giving  proper  directions  and  taking  due  precautions  as  to 
their  use,  he  is  not  responsible  to  one  servant  for  the  negligence  of 
another  in  the  management  and  use  of  such  structures  and  engines 
in  carrying  on  the  master's  work.  The  decisions  of  this  court  fnr- 
nish  illustrations  of  this  application  of  the  rule  under  a  great  variety 
of  circumstances.  Albro  v.  Agawam  Canal,  Above  cited;  Durgini. 
Munson,  9  Allen,  396;  Duffy  v.  Upim,  113  Mass.  544;  AtnOaf. 
Nashy  117  id.  318;  Hodghins  v.  Eastern  Railroad,  119  id-  419; 
O'Connor  v.  Roberts,  120  id.  227;  Kelley  v.  Norcross,  121  id.  5085 
Harkins  v.  Standard  Sugar  Refinery,  122  id.  400;  Zeigler  v.  Day, 
123  id.  152;  Colton  v.  Richards,  123  id.  484;  Smithy.  LoweUManuf, 
Co,,  124  id.  114;  Morse  v.  Glendon  Co.,  125  id.  282;  Kelley  v.  5o»- 
ton  Lead  Co.,  128  id.  456.  See  also  Tarrant  v.  Webb,  18  C.  B.  797; 
Hall  V.  Johnson,  3  H.  &  G.  589;   Wilson  v.  Merry,  above  cited. 

The  reasons  and  the  limits  of  the  rule,  so  applied,  are  dearlj 
brought  out  in  the  judgments  delivered  in  the  House  of  Lords  in 
Wilson  V.  Merry.  In  that  case,  the  defendants,  who  were  coal  and 
iron  masters,  had  used  due  care  in  selecting  the  submanager  of  a 
coal  pit,  and  had  furnished  him  with  all  necessary  implements  and 
resources  for  working  the  pit,  and  there  was  no  defect  in  the  gen- 
eral system  of  ventilation;  the  submanager,  in  order  to  open  a 
seam  of  coal,  built  a  scaffold  which  obstructed  the  circulation  of  air 
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beneath,  and  caused  an  accumulation  of  fire-damp,  which  exploded 
and  injured  a  workman  in  the  mine;  and  for  this  injury  the  action 
was  brought. 

Lord  Ohancellor  Cairns  stated  the  reason  of  the  general  rule 
Bubstantially  in  the  same  way  as  Chief  Justice  Shaw  had  done  in  4 
Mete.  60,  aboYe  cited,  and  said:  ''The  master  is  not, and  cannot  be, 
liable  to  his  servant,  unless  there  be  negligence  on  the  part  of  the 
master  in  that  which  he,  the  master,  has  contracted  or  undertaken 
with  his  servant  to  do.  The  master  has  not  contracted  or  under- 
taken to  execute  in  person  the  work  connected  with  his  business.'' 
''But  what  the  master  is,  in  my  opinion,  bound  to  his  servant  to 
do,  in  the  event  of  his  not  personally  superintending  and  directing 
the  work,  is  to  select  proper  and  competent  persons  to  do  so,  and  to 
furnish  them  with  adequate  materials  and  resources  for  the  work. 
When  he  has  done  this,  he  has,  in  my  opinion,  done  all  that  he  is 
bound  to  da  And  if  the  persons  so  selected  are  guilty  of  negli- 
gence, this  is  not  the  negligence  of  the  master."  L.  B^  1  H.  L.  Sc. 
332. 

Lord  Cbanwobth  said:  "In  order  e£Fectually  to  carry  on  the 

work,  it  was  necessary  that  a  scaffolding  should  be  fixed  under  the 
superintendence  of  an  underground  manager,  and  when  so  fixed  it 
was  necessary  that  workmen  should  be  employed  at  it  in  excavating 
the  mine  under  similar  superintendence."  "  If,  indeed  the  owners 
had  failed  to  take  reasonable  care  in  causing  the  scaflbld  to  be 
erected,  the  case  would  have  been  different,  but  of  this  there  is  no 
evidence.  It  certainly  was  not  incumbent  on  them  personally  to 
fix  the  scaffold.  They  discharged  their  duty  when  they  procured 
the  services  of  a  competent  underground  manager."  L.  B.,  1  H.  L. 
Sc  334,  335. 

Lord  Ohelhsfobd  pointed  out  the  distinction  between  that 
"  system  of  ventilation  and  putting  the  mine  into  a  safe  and  proper 
condition  for  working,"  which  "it  was  the  duty  of  the  master 
for  whose  benefit  the  work  is  being  carried  on  to  provide,"  and  the 
system  of  what  might  be  called  "  local  ventilation,"  which  it  became 
necessary  to  arrange  in  the  course  of  working  the  pit,  and  which 
must  be  considered  as  part  of  the  mining  operations ;  and  observed 
that  even  if  the  accident  happened  in  consequence  of  the  scaffold 
in  the  particular  seam  having,  under  the  sub-manager's  orders,  been 
60  constructed  as  to  obstruct  the  necessarv  ventilation,  it  would 
hare  been  the  result  of  negligence  in  the  coui*se  of  working  the 
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mine,  and  one  of  the  risks  inoident  to  the  employment  L.  &,  1 
H.  L.  So.  836,  337. 

Lord  CoLONSAT  said  :  ^'  I  think  that  there  are  duties  incambent 
on  masters  with  reference  to  the  safety  of  laborers  in  mines  and 
factories,  on  the  fulfillment  of  ^hich  the  laborers  are  entitled  to 
rely,  and  for  the  failure  in  which  the  master  may  be  responsible.  A 
total  neglect  to  provide  any  system  of  ventilation  for  the  mine  maj 
be  of  that  character.  Culpable  negligence  in  supervision,  if  the 
master  takes  the  supervision  on  himself ;  —  or  where  he  devol?es  it 
on  othera,  the  heedless  selection  of  unskilful  or  incompetent  per- 
sons for  duty, — or  the  failure  to  provide,  or  supply  the  mesosof 
providing,  proper  machinery  or  materials ;  —  may  furnish  groDods 
of  liability ;  and  there  may  be  other  duties,  varying  according  to 
the  nature  of  the  employment^  wherein,  if  the  masters  fails,  he  maj 
be  responsible.''  But  he  was  of  opinion  that  the  direction  of  the 
judge  under  which  a  verdict  had  been  returned  against  the  defend- 
ants was  objectionable,  because  it  apparently  dealt  with  the  all^ 
defect  in  the  scafFold  as  if  it  was  a  defect  in  the  general  arrangement 
or  system  of  ventilation  of  the  pit,  for  which  in  certain  views  the 
defendants  might  be  regarded  as  liable ;  whereas  it  was  a  defectin 
the  construction  of  a  temporary  structure  erected  by  order  of  the 
sub-manager  for  certain  working  operations,  whereby  the  free  action 
of  a  good  system  of  ventilation  was  temporarily  interfered  with, 
which  raised  a  totally  different  question  for  the  consideration  of 
the  jury  in  reference  to  the  liability  of  the  defendants  for  the  fanlt 
of  the  sub-manager ;  and  this  was  one  of  the  grounds  on  which  a 
new  trial  was  ordered.     L.  B.,  1  H.  L.  Sc.  344-346. 

In  Far  well  v.  Boston  di  Worcester  Railroad,  Ghief  Justice  Shaw 
said:  '^  We  are  far  from  undertaking  to  say  that  there  are  no  im- 
plied warranties  and  undertakings  arising  out  of  the  relation  of 
master  and  servant  Whether  lor  instance,  the  employer  woald  be 
responsible  to  an  engineer  for  a  loss  arising  from  a  defective  or  ill- 
constructed  steam-engine*  Whether  this  would  depend  upon  an  im- 
plied warranty  of  its  goodness  and  sufficiency,  or  upon  the  fact  of 
willful  misconduct  or  gross  negligence  on  the  part  of  the  employer, 
if  a  natural  person,  or  of  the  superintendent  or  immediate  rep^ 
sentative  and  managing  agent,  in  case  of  an  incorporated  compao/ 
—  are  questions  on  which  we  give  no  opinion."    4  Mete.  62. 

fiy  subsequent  decisions  it  has  been  settled  that  the  master, 
whether  a  natural  person  or  a  corporation,  is  bound   to  use  rrason- 
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able  care  in  selecting  his  servants,  and  in  keeping  the  engines  with 
which^  and  the  buildings,  places  and  structures  in,  upon  or  over 
which,  his  business  is  carried  on,  in  a  fit  and  safe  condition,  and  is 
liable  to  any  of  his  serrants  for  injuries  suffered  by  them  by  reason 
of  his  negligence  in  this  respect.  Cayzer  v.  Taylor y  10  Gray,  274  ; 
Snow  T.  ffousatonic  Railroctdy  8  Allen,  441 ;  (Hlman  v.  Eastern 
Railroad,  above  cited ;  Coombs  v.  New  Bedford  Cordage  Co,,  102 
Mass.  572;  8.  c,  3  Am.  Bep.  506;  Huddlestony,  Lowell  JUachine 
Shop,  106  Mass.  282.  The  master  does  not  warrant  the  safety  or 
sufficiency  of  such  places,  buildings,  structures  or  engines.  Ladd 
V.  New  Bedford  Railroad,  119  Mass.  412  ;  s.  c,  20  Am.  Bep.  331. 
But  he  is  bound  to  use  reasonable  care,  having  regard  to  the  nature 
of  the  business  and  the  circumstanoes  of  the  case,  to  secure  their 
safety  and  sufficiency. 

It  16  difficult,  if  not  impossible,  to  lay  down  a  more  definite  rule 
applicable  to  all  cases.  As  to  switches  or  turn-tables  upon  the 
Ime  of  a  railroad,  the  employment  of  suitable  persons  to  select, 
coDstmct  or  inspect  has  been  held  to  satisfy  the  obligation  of  the 
corporation.  King  v.  Boston  &  Worcester  Railroad,  Suffolk, 
^"^ovember  Term,  1851 ;  s.  o.,  9  Gush.  112  ;  Samtnon  v.  New  York 
S  Harlem  Railroad,  62  N.  T.  261 ;  Potts  v.  Fort  Carlisle  Dock  £ 
Railway,  2  L.  T.  (K.  8.)  283.  On  the  other  hand,  where  a  loco- 
motive engine  in  actual  use  is  imperfectly  constructed,  or  is  worn 
oat«  it  has  been  held  that  the  fact  that  the  corporation  has  em- 
ployed suitable  persons  to  construct  it  or  to  keep  it  in  repair  does 
not,  as  matter  of  law,  afford  a  conclusive  defense ;  but  that  the 
question  is  whether,  under  all  the  circumstances,  the  corporation, 
acting  by  its  appropriate  officers  or  agents,  has  used  that  diligence 
and  taken  those  precautions  which  its  duty  as  a  master  requires. 
Ibrd  V.  Fiichburg  Railroad,  110  Mass.  240;  8.  a,  14  Am.  Bep.  598; 
Hough  V.  Railway  Co.  100  U.  S.  213.  See,  also,  Searl  v.  Lindsay^ 
11  C.  B.  (N.  S.)  420 ;  Allen  v.  New  Gas  Co.,  1  Ex.  D.  251 ;  Murphy 
V.  PhxTltps,  35  L.  T.  (N.  S.)  477. 

If  a  railroad  corporation  has  suffered  a  structure,  not  actually  in 
use  for  the  purposes  of  its  business,  to  remain  for  an  unreasonable 
length  of  time,  on  land  within  its  control,  in  such  a  position  by 
the  side  of  its  track  as  to  be  in  danger  of  being  thrown  down  by 
ordinary  natural  causes  so  as  to  interfere  with  the  safe  passage  of 
its  trains,  the  structure  is  in  law  a  nuisance,  and  the  corporation  is 
hable  to  servants  employed  upon  its  passing  trains,  as  well  as  to 
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other  persons,  for  injuries  resulting  from  its  own  neglect  in  not 
rt'moving  the  structure,  or  in  not  guai*ding  against  the  danger  of 
allowing  it  to  remain  in  such  a  place,  whether  it  was  originally  pat 
there  by  other  servants  of  the  corporation  or  by  strangers,  and 
independently  of  the  question  of  negligence  on  the  part  of  thoea 
who  placed  it  there. 

In  the  case  at  bar,  the  workmen  employed  in  widening  tbe  rail- 
road were  fellow-servants  of  the  brakemen  on  the  trains ;  and  it 
being  admitted  that  the  derrick  was  suitable  for  the  work  for  whidi 
it  was  designed,  and  there  being  no  evidence  of  negligence  on  the 
part  of  the  corporation  in  selecting  or  instructing  the  workmen, 
any  negligence  of  theirs  in  setting  up  or  using  the  derrick  is  the 
negligence  of  fellow-servants  of  the  plaintifF,  for  which  the  defend- 
ants cannot  be  held  liable  in  this  action. 

But  the  evidence  at  the  trial  tended  to  show  that  the  derrick 
had  remained  unused  by  the  side  of  the  track,  dangerously  near 
an  overhanging  bank  of  earth  and  stones,  in  plain  view,  and  with 
a  guy  loosely  stretched  across  the  track  (though  at  a  sufficient 
height  when  the  derrick  was  upright  to  clear  the  passing  trains)  for 
at  least  ten  days  while  the  weather  was  alternately  freezing  and 
thawing;  that  on  the  day  preceding  the  night  on  which  the  plaint- 
ifF was  injured  the  bank  thawed,  and  it  was  apparent  to  any  one 
who  looked  at  it  that  a  large  mass  of  the  bank  was  foosened  and 
ready  to  fall  upon  the  derrick;  and  that  just  before  the  freight 
train  on  which  the  plaintifF  was  at  work  came  along,  such  a  mass 
broke  off  from  the  bank,  and  fell  upon  the  derrick,  knocking  it 
down  and  bringing  the  guy  stretched  across  the  track  into  soch  a 
position  that  it  swept  over  the  top  of  the  train  and  strock  the 
plaintifF,  causing  the  injury  sued  for.  This  evidence  would  int- 
rant a  jury  in  finding  that  the  defendant  corporation  had  not  nsed 
the  care  which  the  circumstances  required  to  keep  the  track  in  a 
fiafe  condition,  and  to  guard  against  the  impending  danger. 

Case  to  stand  for  trioL 


SEPTEMBER  TEBM,  1880.  351 

Dickinson  ▼.  Central  National  Bank. 

DlGKINSOX  y.  GSNTBAL  NATIONAL  BaNE. 

<U9Ma88.  8T9.) 

8Mt '^irantf&r'^  rights  between  purxluuer  and  aseignee  in  bankrupteif. 

The  owner  of  National  bank  stock  delivered  his  certificate,  with  a  power  of 
attorney  to  transfer  the  stock,  as  collateral  secaritj  for  his  note.  The 
bj-laws  of  the  bank  provided  that  stock  was  assignable  onlj  on  its  book, 
subject  to  the  National  Banking  Act,  and  that  a  transfer  book  should  be  kept, 
and  that  the  old  certificates  should  be  surrendered  and  new  ones  issued. 
The  owner  of  tlie  stock  afterward  went  into  bankruptcy.  On  notice  to  him 
and  his  assignee  the  payee  sold  the  stock,  and  the  bank,  refusing  the  de- 
mand of  the  assignee  for  a  transfer,  transferred  it  to  the  purchaser.  JSM, 
that  the  bank  was  not  liable  to  the  assignee  for  a  conversion.  Also  held, 
that  evidence  was  incompetent  to  show  that  the  original  transfer  was  kept 
secret,  in  order  that  the  owner,  a  director  of  the  bank,  might  get  a  false  credit 
at  the  bank,  the  bank  having  no  knowledge  or  notice  of  the  arrangement. 
(5m  iuKs.  p.  858.) 

ACTION  for  conversion.    The  head  note  and  opinion  safficiently 
show  the  facts. 

0,  R  Hoar  (6  R.  Hoary  for  plaintiff. 
F,  T.  BlachmeTy  for  defendant. 

OoLT,  J.  It  was  decided  in  Fisher  v.  Essex  Bank,  5  Gray,  873, 
that  the  shares  in  the  bank  whose  charter  provides  that  they  shall 
'^  be  transferable  only  at  its  banking-house  and  on  its  books/'  can- 
not be  effectnally  transferred,  as  against  a  creditor  of  the  yendor, 
who  attaches  them  without  notice  of  any  transfer,  by  a  delivery  of 
the  certificates  thereof  together  with  an  assignment  and  blank  power 
of  attorney  from  the  vendor  to  the  vendee,  even  if  notice  of  sach 
transfer  be  given  to  the  bank  before  the  attachment.  The  express 
provision  of  the  charter  regulating  the  mode  of  transfer  was  declared 
to  have  the  force  of  a  general  provision  of  law  binding  on  the  cor- 
poration and  its  stockholders,  and  on  all  other  persons. 

But  it  was  decided  in  Sargent  v.  Essex  Marine  Railway y  9  Pick. 
M2,  that  an  assignment  of  shares  by  deed,  accompanied  by  delivery 
of  the  certificates  to  the  purchaser,  was  Talid  between  the  parties, 
and  against  attaching  creditors,  although  the  by-laws  of  the  cor- 
poration required  that  all  tmnsfers  shonlfl  be  made  in  the  treasurer's 
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Qneen^s  Benoh  in  1886,  in  a  caae  quite  aoalogons  to  this,  against  the  right  of  • 
•hares  of  tlie  apparent  owner,  said  that  it  was  a  rule  applied  by  that  oourt 
than  a  hundred  years  before,  in  the  analogous  case  of  the  statntoiy  ezecutioB  aader  tte 
bankrupt  law,  that  the  creditors  can  have  no  more  than  a  debtor  was  entitled  to  in  eqo^ 
or  at  law.    Pkhering  ▼.  llfraeombe  By.  Co.,  L.  B. ,  8  C.  P.  886,  961. 

"  It  has  been  the  law  of  the  Lord  Mayor's  Court  in  London,  finom  the  tiBEie  of  Bidaid 
1,  that  an  equitable  assignment  of  a  choee  in  a/ctUm  should  preyaQ  ^gM—*^  an  attseb- 
ment.    Weetoby  ▼.  Day,  8  B.  ft  B.  606.    This  application  of  the  rule  obtains  in  Mamftii 
setts,  and  in  the  United  States  generally,  though  a  few  courts  hold  otherwise.   Snks 
on  Attachments,  oh.  M;  Thayer  v.  Daniels,  118  lisss.  189,  and  cases  cited. 

"The  doctrine  is  so  famtllar  that  I  wHl  merely  cite  authorities  to  show  that  It  is  the  gee* 
era!  role  In  Massachuaetts  as  well  as  elsewhere.  The  exceptions  to  it  in  this  Statelwil 
oonsider  afterward.  See  WakeJliOd  ▼.  Martin^  8  Mass.  666;  D(x  ▼.  Cobb,  4  id.  808;  Kenr 
daU  r.  Lawrence^  28  Pick.  640;  Kingman ▼.  Perkins,  106  Mass.  Ill;  Thayer  ▼.  Dsaieii. 
118  id.  189 ;  Bosfon  Mwle  HaU  Am'n  ▼.  Cory,  189  id.  486. 

"  8.  The  incorporeal  property  of  the  shareholder  in  a  company  of  this  sort  is  lepresmted 
by  his  certificates  ;  and  if  these  are  conveyed,  the  failure  to  record  the  conreyanoe  is  b(A 
evidence  of  such  a  constructive  fraud  as  sometimes  arises  from  the  poonesnton  ot  chittph 
after  the  property  has  been  parted  with.  On  the  contraiy,  it  was  proved  in  early  casH  to 
be  the  usage,  and  is  now  adopted  by  the  courts  as  law  based  on  such  usage,  that  the  por 
sesslcm  of  the  oertiflcates,  with  a  power  to  transfer  them.  Is  prima  facie  evidence  of  tMe; 
and  If  In  fact  the  possessor  has  given  value,  his  title  cannot  be  impeadied  even  bjfli»> 
sequent  purchasers  who  did  not  receive  the  certificates,  much  less  by  cpeditoia  ui  Um 
transferrer.  In  late  cases  these  certificates  are  likened  to  bills  of  ladii«  and  other  qsoii 
negotiable  securities.  See  Blaeh  v.  Zacharie,  8  How.  488 ;  Bank  v.  Lanier,  11  Ws]L»: 
Johnston  v.  Lafiin  (S.  C.  U.  S.),  88  Alb.  L.  J.  888  ^  U.S.  v.  Vaughan,  8  Binney,  SM.  ap- 
proved In  U.  8.  V.  Cutis,  1  Sumn.  188 ;  Finney's  Appeal,  59  Fenn.  St.  806;  Wood^s  AppesL 
10  Rep.  186;  SmiVi  v.  Crescent  City  Co.,  80  La.  Ann.  1S78;  N.  F.  AN.H,B.  Co.y,  Sotey- 
Ier,84  N.  Y.  80;  MeNea  v.  TenJthNat.  Bank,  46  Id.  885;  s.  a,  7  Am.  Rep.  8<1 ,  Wlntsrv.  5* 
mont  BUning  Co.,  58  Cal.  488;  FYaserr.  Charleston,  11  S.  C.  486;  Strong  v.  HoittConB.  ^ 
10  Rep.  86;  Broadway  Bank  v.  McElwrath,  18  N.  J.  Eq.  84;  s.  a,  M  id.  496;  JVoB  v.  TO, 
86  id.  488;  Merchants*  Bank  v.  Richards,  6  Mo.  App.  464;  Canant  r.  Seneca  Ok  Bask,  1 
Ohio  St.  806;  Duke  v.  Cahawba  Navigation  Co.,  10  Ala.  88 ;  Ross  v.  S,  W.  H.  Co.,  68  Gs.  514. 

**  In  many  of  the  foregoing  cases  there  were  laws  providing  for  the  transfer  cf  riisni 
upon  the  books  of  the  company.  But  the  courts  held  that  this  registration  was  iateaded 
chiefly  for  the  convenience  of  the  company,  to  enable  it  to  know  who  should  have  divi- 
dends and  who  should  vote.  No  doubt  it  Is  sometimes  intended  as  a  record  of  peraost 
liable  for  the  debts  of  the  company,  and  Is  so  In  the  case  of  National  Banks;  bat  tlie  greit 
weight  of  authority  is  that  It  is  not  intended  for  the  benefit  of  creditors  of  the  individBil 
shareholders.  Some  of  the  courts  hold  that  the  unrecorded  transfer  psosei  only  an  eqsB- 
able  title;  others,  that  It  gives  a  legal  title.  I  assume  that  by  the  decisions  in  ttie  eosftt 
of  the  United  States  only  an  equitable  title  is  acquired.    That  point  is  unimportant. 

* '  4.  The  statutes  of  many,  perhaps  of  most,  of  the  States,  provide  that  oerCaia  convif> 
anoesof  land  and  of  chattels  shall  be  recorded,  and  that  until  record  is  made,  a  convejsaee 
Shall  have  no  efPect  excepting  between  the  parties,  and  in  most  cases  those  having  adasl 
notice.  An  attaching  or  seizing  creditor,  without  notice  of  a  prior  conveyance,  is  nfi- 
doubtedly  within  the  words  of  these  statutes ;  and  so  such  creditors  have  come  to  be  Umtw<. 
and  even  spoken  of,  as  In  some  sort  purchasers.  A  few  of  the  statutes  requiring  reglsin- 
tlon  of  the  shares  of  companies  foUow  the  exact  language  of  these  registry  laws,  aadds- 
clare  that  no  unrecorded  title  shall  be  good,  or  only  against  peraons  having  notlos.  b 
California,  even,  such  a  law  Is  held  not  to  avaU  creditors  (Winter  v.  Belmont  Cb^  SSCiL 
428);  but  in  Maine  and  Massachusetts,  the  decision,  and  perhaps  the  better  one,  is  tkst 
such  a  law  must  be  construed  like  other  similar  reglstiy  laws.  Skmchegan  Bank  v.  Ci/Oer, 
49  Me.  815;  Rock  v.  Nichols,  8  Allen,  848.  It  was  In  this  state  of  things  that  the  case  wirick 
is  the  support  of  the  defense  here  was  decided.  In  Fisher  v.  Essex  Bank,  5  Gray.  8731  tto 
charter  of  a  bank  Incorporated  in  Massachusetts  provided  that  the  shares  shonld  bebsa*- 
fSrred  only  at  the  banking-house,  and  upon  the  books  of  the  company,  and  Chs  court  heU 
(hat  an  attaching  creditor  could  hold  against  an  eariler  uniecoided  transfer  tor  vahie.  I 
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nave  ■tniUfirt  this  dedikm  with  care.  It  Mcms  to  proceed  upon  the  theory  that  by  the 
charter,  which  is  apnbUc  statute,  there  can  be  no  such  thing  as  an  equitaUe  transfer,  or 
at  any  rate,  none  except  by  a  sort  of  equitable  estoppel  between  the  parties,  and  that  it 
was  a  part  of  the  intent  of  the  act  that  a  creditor  at  law  should  have  the  legal  right  to  at- 
tadi  the  legal  UtleL  This  dedalon  has  been  followed  in  nilnois  (Peopls's  Bank  ▼.  OridUy, 
n  HL  4BSX  hot  rejected  in  the  other  States,  so  far  as  their  courts  have  pcwsed  upon  it.  It 
s  sometimes  spoken  of  as  being  the  law  of  Connecticut  and  Vermont,  but  the  early  cases 
hi  the  fdnner  State  are  much  modSfled  by  Colt  v.  Jnes,  81  Conn.  96.  The  case  cited  from 
Termont  (Rice  v.  Curtli,  SB  Vt^  404)  is  not  in  point.  It  is  opposed  directly  to  many  of  the 
esses  already  dted  under  the  third  point,  and  to  the  general  principle  that  attaching  cred- 
itofs  are  bound  by  all  equities,  including  equitable  estoppels.  It  has  moreover  been 
seriously  modilled«  if  not  wholly  overruled,  in  Massachusetts,  in  DicMTUKm'v.  Central  Nat. 
Bofift,  19  Mass.  879,  printed,  but  not  yet  published.  The  Central  National  Bank  had  a  by- 
law Uke  that  now  in  question,  and  A.,  the  owner  of  ten  of  its  shares,  had  transferred  them 
by  way  of  aecniity,  precisely  as  Oonant  transferred  his  shares,  and  afterward  became 
bankrupt..  The  transferee,  stiU  later,  sold  the  shares  at  public  auction,  under  his  power, 
after  doe  notice  to  A.  and  to  his  assignee.  The  bank,  notwithstanding  a  notice  and  de- 
mand 1^  the  assignee  in  bankruptcy,  transferred  the  shares  to  the  purchaser  Theassignee 
saedthe  bank  for  damages,  but  was  defeated.  Coi/r,  J.,  deUveiing  the  opinion  of  the 
eoni,  says  that  FIther  v.  Euex  Bank,  ubi  Bupra^  does  not  apply,  because  in  that  case  the 
dMrter  had  the  foroe  of  a  general  law,  but  that  a  by-law  has  no  such  effect  (citing  Sargent 
V.  Emeof  Marina  B.  Co.,  0  Pick.  901),  and  that  in  the  absence  of  such  a  general  law  the 
transferee  took  an  equitable  title  which  should  prevail  against  the  assignee  in  bankruptcy 
of  the  transferrer.  The  only  circumstances  in  Fiaher  v.  fiwejc  BanK  not  found  in  Diekin" 
mm  w.  Central  Bank,  are  these :  (1)  The  law  in  the  former  case  contained  the  word  'only' 
—  that  the  Shares  Should  be  transferred  only  so  and  so;  (3)  that  an  attaching  creditor  and 
not  an  asstgnwe  In  bankruptcy  was  concerned;  (8)  that  the  law  governing  the  company 
was  a  Massachusetts  law,  which  might  be  differently  construed  from  a  National  banking 
act.  The  first  and  third  pointa,  of  course,  are  the  same  in  this  case  as  in  the  later  one  in 
Vssnarhustifts,  the  second  is  not  sound  in  this  court ;  an  assignee  and  attaching  creditor 
stsad  precisely  alike,  according  to  the  law  which  governs  this  controversy. 

**&.  Thedoctrineof  Dsaiisv. /faIZ,8  Buss.  1,  confirmed  in  Fimtcr  v.  CoclcreZI,  8  01.  A 
Fin.  408,  Is  much  rdled  on  by  the  defendants.  This  doctrine  is  that  of  two  innocent  pur- 
of  merely  equitable  interests  he  shall  be  preferred  who  first  gives  notice  to  the 
or  holder  of  the  legal  title.  To  this  there  are  several  answers :  1.  Though  the  cor- 
pnratioo  is  for  some  purposes  a  trustee  for  the  shareholders,  the  latter  have  an  independ- 
ent legal  piopei'ty  In  their  shares  which  they  can  convey,  and  whether  their  actual  con- 
veyance is  legal  or  equitable  is  of  no  consequence.  2.  The  doctrine  applies  in  England 
only  to  purchaeers,  and  not  to  creditors  seising  or  attaching,  even  though  a  statute  gives 
a  right  to  seise  all  shares  standing  in  the  debtor's  name  in  his  own  right.  The  statute  was 
ODoe  held  loj  the  Queen's  Bench  to  mean  that  the  creditor  might  seize  what  the  register 
showed  to  be  apparently  the  property  of  the  debtor  (Watts  v.  Pinter,  8  E.  &  B.  743) ;  but 
this  has  been  overruled,  on  the  ground  that  the  legislature  cannot  be  supposed  to  have 
Intended  to  take  one  man's  property  for  another  man's  debt,  without  the  most  explicit 
ststement  of  such  a  purpose;  and  therefore  the  *rl8^t  *  refers  to  the  equitable  as  well  as 
legs]  right.  Dunsfcrv.  Lord  <?Z«n0an,  8  Ir.  Oh.  47;  Scott  v.  Iionl  Hostiniiw,  4  K.  A  J.  888 ; 
Beaoen  t.  Skzri  of  Ojfnrd,  8  D.  M.  A  O.  694 ;  Evre  v.  MelkmalA,  0  H.  L.  610 ;  Rdbinaon  v. 
NaiMU  L.  B.,8C.  P.  284 ;  Piektriny  v.  llfraetmibe  BaOway  Co.,  id.  986  ;  GOZ  v.  Conti- 
nental Qa»  CSr>.,  L.  B.,  7  Ex.  619. 

**  A  few  ooitfts  in  this  country  have  carried  the  doctrine  of  Dearie  v.  HaU  so  far  as  to 
iq)hold  the  gamishment  of  a  non-negotiable  debt  which  had  been  equitably  assigned  with- 
out notice.  We  have  already  seen  that  this  is  not  the  law  in  England  nor  in  Massachusetts. 
Neither  is  It  the  law  of  the  United  States  generally.  Drake  on  Attachments,  ch.  94 ;  Ctvr^ 
nick  V.  Atdkords,  8  Lea.  1.  The  Supreme  Court  of  Tennessee  in  that  case  refused  to  ex- 
tend the  rule  to  shares  of  stock,  though  it  applies  in  that  State  to  chiwca  in  actUm.  As 
shsras  are  not  ehonee  in  action,  and  as  attsching  creditors  are  not  purchaeers.  Dearie  v. 
Hatt  is  not  In  point. 

**  ft.  It  remains  only  to  dte  two  decisions  of  the  Supreme  Court,  which  in  principle,  are 
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declBlTe  o(  this  ease.  In  Bank  v.  DanUr,  UWall.  800,  a  National  bank  mareqniniito 
make  good  to  the  hokler  of  an  unreoorded  oertlflcate  the  value  of  his  shares,  altfao^gk 
they  had  been  transferred  on  the  boolcB  to  a  subsequent  purchaser  for  Talue.  Tbst  pur- 
chaser, to  be  sure,  was  not  before  the  court,  but  if  hia  title  was  better  than  that  of  tte 
plaintiff,  the  bank  was  Justified  in  transferring  the  shares  and  wouU  have  had  a  perfM 
defense.  PieMnmm  y.  Central  NaL  Bank,  128  ICsm.  879 ;  Oill  ▼.  OonUnmUal  GmC^ 
L.  B.,  7  BxJSB.  If  a  purchaser  for  value  could  not  hold  against  the  holder  of  theoon- 
corded  certificate,  a  fortiori  of  an  attaching  creditor. 

''BuUard  y.  The  Bank,  16  WalL  560,  is  in  the  same  line  of  thought.  It  deddet  tint 
oerdflcates  of  shares  in  National  banks  are  so  fU-  nei^tiable  or  Qucwt  negoUaUe,  tfait 
a  by-law  of  the  bank,  which  undertakes  to  make  them  subject  to  the  debt  of  the  traaifenv 
to  the  bank  itself,  is  void.  On  the  same  ground  it  was  held  that  aby-law  like  that  of  tte 
EUot  NaUonal  Bank,  if  intended  to  give  attachhig  creditors  a  better  Utie  than  tn»- 
ferees  who  had  not  recorded  their  certificates,  was  void,  aargenl  t.  Marine  /{y.  Cb^t 
Flck.2in.  Here,  again,  the  argument  is  a /orUort.  If  the  bank  cannot  oieatci  a  Ben  by  hi 
bgr-law,  much  less  can  it  obtain  one  indirectly,  by  attaohmmit,  upon  the  < 
•D  amblgiMMis  by-law. 


BOOBBTELT  T.  DOHBBTT. 
(1»  Mass.  801.) 
J#09mf~>M0r— Mfo  of  hU  own  and  prin4sipaP»  goodt^^meUm^  h^prtmiipd, 

If  »  factor  sells  his  own  goods  and  his  prindpars,  for  »  groas  011m,  iIm  pcind- 
pal  cannot  reoover  of  the  parchaser  for  his  own  goods. 

ACTION  for  goods  sold  and  delivered.     The  opinion  stfttei  the 
facts.     The  defendant  had  judgment  below. 

R.  Oray  S  H.  W.  Swift,  for  plaintifE. 
F.  8.  HiuseUine,  for  defendant 


EimicoTTy  J.  It  appears  from  the  report  that  the  firm  of  Hflla* 
Tamer  &  Harmon  were  importers  of  and  dealers  in  window  and 
plate  glass,  and  they  made  a  contract  in  writing  with  the  defendant 
to  furnish  the  glass  for  a  building,  which  he  was  about  to  erect  in 
Boston,  according  to  the  specifications  furnished  by  the  architect, 
for  the  gross  sum  of  $688  in  cash.  The  contract  describes  the 
quality  and  dimensions  of  the  glass  to  be  furnished,  and  the  num- 
ber of  lights  of  each  quality.  Hills,  Turner  and  Harmon  were 
the  selling  agents  for  the  plaintiff,  in  Boston,  for  plate  glass,  and 
the  first  four  items  of  glass  to  be  furnished,  as  specified  m  the  con- 
trpot,  wore  plate  glass,  and  belonged  to  the  plaintiflf,  having  been 


SEPTEMBER  TERM,  1880.  357 

Booeeyelt  y.  Doherty. 

■"^"■"^  ••  .        ■■  W  '.I    II.' 

consigned  to  the  firm  for  sale.  The  remainder  of  the  glass  was 
furnished  by  the  firm.  The  defendant  had  n^  knowledge  that  any 
of  the  glass  belonged  to  the  plaintiff. 

We  can  have  no  doabt,  that  as  between  the  firm  and  the  de- 
fendant, this  was  an  entire  contract ;  it  was  to  furnish  the  glass  for 
the  building  for  a  specified  sum  of  money.  There  was  no  price 
named  in  the  contract  for  the  several  kinds  and  qualities  of  glass 
to  be  furnished  ;  and  it  is  immaterial  that  the  quality  of  the  several 
kinds  of  glass  to  be  furnished  was  specified.  The  consideration 
being  entire,  there  could  be  no  distinct  apportionment  of  the  con- 
sideration between  the  different  qualities  of  glass  furnished.  There 
were  not  two  contracts,  one  for  plate  glass  and  the  other  for  glass 
of  different  qualities,  biit  one  contract  for  all  the  glass  thus  fur- 
nished to  the  building.  Cflark  v.  Baker,  5  Mete.  452.  The  firm 
could  not  recover  for  any  portion  of  the  glass,  but  only  on  the 
entire  contract,  by  which  all  the  glass  passed  to  the  defendant. 
And  the  question  to  be  considered  here  is,  whether  the  plaintiff, 
as  an  undisclosed  principal,  can  maintain  an  action  against  the 
defendant  to  recover  the  value  of  the  plate  glass  belonging  to  him, 
included  in  the  entire  contract    We  are  of  opinion  that  he  cannot. 

It  is  too  well  settled  to  require  the  citation  of  many  authorities, 
that  an  undisclosed  principal,  whose  goods  are  sold  by  a  factor, 
may  sue  the  purchaser  for  the  price  ;  and  where  the  contract  ot 
Bale  is  in  writing,  and  made  in  the  name  of  the  factor,  he  may 
bring  an  action  upon  it  A  sale  by  his  agent  is  a  sale  by  him. 
Lemed  v.  Johns,  9  Allen,  419,  and  cases  cited. 

In  the  case  at  bar,  it  does  not  appear  that  any  instructions  were 
given  by  the  plaintiff  in  regard  to  the  price,  manner,  or  terms  of 
Bale  of  his  goods.  The  factors  therefore  had  the  right  to  sell  in 
such  manner  as  would  best  promote  the  interests  of  their  principal; 
and  it  is  to  be  presumed  that  the  plaintiff  understood  that  they 
wonld  sell  according  to  the  usual  course  of  dealing  in  Boston,  when 
goods  are  consigned  to  a  factor  for  sale.  Dwight  v.  Whitney ,  15 
Pick.  179.  That  a  factor  niay  sell  on  credit,  and  take  a  note  in  hia 
own  name  from  the  purchaser,  and  if  he  uses  due  diligence  he  is 
oot  responsibie,  in  case  of  loss  by  reason  of  the  purchaser's  failure, 
was  settled  in  an  early  case.  A  factor  also  may,  and  often  does, 
sell  the  goods  of  different  principals  in  one  sale,  and  has  authority 
to  take  a  note  for  the  whole  sum  from  the  purchaser,  and  may  hold 
the  note  for  the  benefit  of  his  principals.    Ooodenow  v.  I\fler,  7 
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Ma88«  86;  5  Am.  Deo.  22;  OhesterftM  Manuf.  Co.  ▼.  Dehon,  5  Pick. 
7;  16  Am.  Dea  367 ;.  West  Boylstan  Manuf.  Co.  y.  Searle,  15  id. 
225 ;  Hapgood  ▼.  Baieheli&r,  4  Mete.  573 ;  Hamilton  v.  Cunning- 
ham,  2  Brook.  350  ;  Corliss  y.  Cumming,  6  Oow.  181 ;  Beawes  Lex 
Merc.  (5ih  ed.)  45. 

In  Wsst  Boylston  Manuf.  Co.  y.  Ssarls,  vJn  supra,  a  factor  sold 
the  goods  of  two  consignors  in  one  sale,  and  took  the  note  of  the 
parchaser  ;  and  it  was  held  that  it  operated  as  payment ;  that  the 
factor  had  power  to  release  it ;  and  although  he  afterward  indorsed 
it  to  one  of  the  consignors,  that  no  action  could  be  maintained  on 
the  note  by  the  indorsee ;  and  the  court  said,  ^  The  factors  hsring 
an  unquestioned  authority  to  take  a  negotiable  note  in  their  own 
name,  and  thereupon  to  cancel  and  discharge  the  simple  contnct 
debt,  the  note  was  rightly  taken,  and  whether  it  was  rightly  bdd 
and  retained  by  the  factors  as  their  own,  or  otherwise  appropriated, 
was  a  question  merely  between  them  and  their  employers.'' 

So  a  factor  may  sell  his  own  goods  with  those  of  his  principali 
and  take  a  note  which  includes  the  amount  due  for  both,  as  in 
Hapgood  t.  Batchsllsr,  4  Mete.  573.  In  that  case  it  appears  that 
the  factors  had  sold  goods  of  the  plaintiffs  and  some  of  their 
own  in  one  sale,  and  had  taken  a  note  from  the  purchaser  which 
included  the  amount  due  for  the  plaintiff's  goods  and  their  own ; 
and  it  was  said  by  the  court,  that  the  sales  by  the  defendant 
were  made  in  the  usual  manner,  and  the  terms  of  credit  were 
reasonable,  and  that  the  sales  were  at  the  risk  of  the  principals. 
Accounts  had  been  rendered  to  the  plaintiff  by  the  factors  of  the 
sale  of  the  goods,  a  portion  of  the  proceeds  had  been  paid  oyer,  and 
the  note  in  suit  was  giyen  for  the  balance  by  the  factors  to  the 
plaintiff.  Before  the  note  of  the  purchasers  was  due,  they  becaine 
insolyent,  and  it  was  held,  that  as  a  note  for  the  balance  of  an 
account  is  only  prima  facie  eyidence  of  payment,  the  factors  were 
not  liable  for  so  much  of  the  note  as  included  the  debt  of  the  in- 
solyent purchaser.     See,  also,  Vail  y.  Durani,  7  Allen,  408. 

It  is  clear  therefore  that  when  a  note  is  taken  from  a  purchaser 
by  a  factor,  for  the  sale  of  the  goods  of  seyeral  consignors,  or  for 
the  sale  of  the  goods  of  one  or  more  consignors  and  of  the  goods 
of  the  factor,  one  consignor  cannot  sue  the  purchaser  for  the  yalne 
of  his  goods  tak^n  separately,  although  his  goods  were  sold  for  a 
definite  sum,  capable  of  being  ascertained,  and  which  forms  a 
distinct  part  of  the  consideration  of  the  note.    The  note  is  payment 
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for  the  whole,  it  is  a  oon tract  which  the  factor  had  the  right  to 
make,  and  npon  which  alone  the  purchaser  is  liable.  The  principal 
is  thus  deprived  of  his  direct  remedy  against  the  purchaser  for  the 
sieparate  price  of  his  goods. 

In  the  case  at  bar,  HiUs,  Turner  &  Harmon  were  importers  of 
and  dealers  in  glass,  as  well  as  selling  agents  for  the  plaintiff,  and 
they  could  sell  their  own  goods  with  those  of  the  plaintiff,  in  the 
same  manner  as  they  could  sell  the  goods  of  several  principals 
together.  Having  authority  to  do  this,  and  thus  mingle  the  plaint- 
iff's goods  with  their  own,  they  may  make  an  entire  contract  with 
the  purchaser  for  the  goods  so  mingled.  And  this  contract  being 
entire,  the  remedy,  as  against  the  purchaser,  must  be  upon  the  con- 
tract itself.  The  character  of  the  contract  precludes  the  plaintiff 
from  suing  separately  for  the  value  of  his  glass,  to  the  same  extent 
as  he  would  have  been  precluded  if  a  note  had  been  given  by  the 
defendant  in  payment  for  the  goods  sold  to  him  under  the  written 
contract  And  although  an  undisclosed  principal  may  maintain 
an  action  in  his  own  name  against  one  who  has  purchased  his  goods 
through  a  factor,  yet  the  purchaser  is  entitled  to  all  the  equities 
and  defenses  he  would  have  had,  if  the  action  had  been  brought 
in  the  name  of  the  factor,  for  the  principal  has  permitted  his  factor 
to  act  as  the  apparent  principal  in  the  transaction.  Huntington  v. 
Knox,  7  Cash.  371 ;  Barry  v.  Page,  10  Oray,  398  ;  Locke  v.  Lewie, 
11^  Mass.  1,  7 ;  8.  c,  26Am.  Bep.  631,  and  cases  cited. 

No  case  has  been  cited,  in  the  very  elaborate  argument  for  the 
plaintiff,  in  which  such  an  action  as  this  has  been  maintained;  but 
it  is  argued  that  the  plaintiff's  position  is  sustained  by  the  only  two 
cases  which  bear  upon  this  point  Corliss  v.  Gumming,  6  Cow. 
181;  West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick.  225. 

The  case  of  Corliss  v.  Cumming  is  clearly  distinguishable.  There 
a  factor  sold  cheese  of  one  of  his  consignors  on  a  credit  of  ninety 
days  for  a  definite  and  distinct  sum,  and  at  the  same  time  sold  to 
the  same  purchaser  cheese  belonging  to  another  consignor,  and  took 
from  the  purchaser  a  note  payable  to  himself  for  both.  As  the 
note  by  the  law  of  New  York  was  not  a  payment,  it  was  held  that 
the  bctor  had  not  made  himself  liable,  for  the  principal  might  sue 
the  purchaser  for  the  price  of  his  cheeses,  whidh  could  be  clearly 
ascertained,  in  the  same  manner  as  he  might  have  done  if  no  note 
had  been  taken. 

A  dictum  of  Chief  Justice  Shaw  in  West  Boylston  Manuf.  Co. 
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V.  Searle  is  relied  on  by  the  plaintiff.  "If/'  he  says,  **  the  princi- 
pal is  in  a  condition  to  declare  on  a  contract  for  goods  sold,  ireatiDg 
the  note  as  a  nullity,  or  as  a  mere  collateral  security,  not  amooDtiug 
to  payment,  he  might  probably  recover  in  his  own  nama"  This^M 
a  general  proposition,  may  be  correct,  bat  as  by  our  law  a  promis- 
sory note  ia  prima  facie  payment,  the  principal  cannot  recover  for 
goods  sold,  where  sach  a  note  has  been  given  in  payment  for  hi3 
goods. 

We  are  therefore  of  opinion  that  the  presiding  judge  correctly 
ruled  that  the  contraot  made  by  the  defendant  was  an  entire  con- 
tract for  a  gross  sum  ;  and  that  the  plaintiff  had  no  right  to  sefer 
the  same  and  maintain  an  action  in  his  own  name,  and  subject  the 
defendant  to  a  separate  suit  for  the  value  of  the  plate  glass  belong- 
ing  to  him  and  inoluded  in  the  contract  of  sale. 

Judgment  on  tke  v&nUcL 


PiBBOB  y.  O'Bbibv. 

(129  Man.  814.) 

(hnfiUi  of  law  — foreign  cttngnmenL 

A  voluntarj  aasigiiment,  by  »  debtor  residing  in  -another  State,  of  piopeftj  !• 
Maflsachofletts,  for  the  benefit  of  creditora,  is  postponed  to  a  mbeeqiiait 
attachment  by  a  non-aaaenting  creditor  residing  in  Massachusetto*. 

pONVEBSION.    The  opinion  states  the  case. 

0.  B.  Motoryy  for  plaintiff. 

Q.  E.  Smith,  for  defendant 

OoLT,  J.  This  is  an  action  of  tort  for  the  conversion  of  personal 
property,  attached  in  this  State  by  a  Massachusetts  creditor  as  the 
property  of  a  resident  of  Rhode  Island.  By  the  laws  of  Bhode 
Island,  the  assignment  under  which  the  plaintiff  claims  is  valid  aa 
against  creditors  \\\  that  State.  It  is  an  assignment  of  all  the 
debtor's  property,  both  real  and  personal,  to  the  plaintiff,  in  tmst 

•  See  Paine  ▼.  Letder  (44  Odoo.  196),  96  Am.  Bep.  448 ;  Cho/ae  t.  Fowrih  NaL  Bk.  of  .V. 
F.  (Tl  Me.  514). .%  Am.  Rep.  845. 
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for  the  benefit  of  his  ereditoi'S.  The  plaintiff  came  to  this  Com- 
monwealth and  took  possession,  nnder  the  assignment,  of  the  prop* 
erty  in  question  before  it  was  attached.  But  at  the  time  of  the 
attachment,  no  creditor  had  become  a  party  to  the  assignment,  or 
had  aaaented  to  it ;  and  the  only  consideration  for  it  was  the  plaint- 
ifPs  acceptance  of  the  trust 

The  qneation  is  how  far  our  courts  are  bound  to  recognize  asmgn- 
ments  of  this  kind  made  in  other  States  as  against  our  own  citizens 
claiming  to  hold  by  attachment  property  found  in  this  Common- 
wealth.   The  question  is  clearly  settled  by  the  decisions. 

Independently  of  insolTcnt  laws,  or  assignments  for  the  benefit 
of  creditors  authorized  by  statute,  it  has  always  been  held  by  this 
•court  that  voluntary  assignments  by  a  debtor  in  this  Common- 
wealth in  trust  for  the  payment  of  debts,  and  without  other  ade- 
quate consideration,  are  invalid  as  against  an  attachment,  except 
so  far  as  assented  to  by  the  creditors  for  whose  benefit  they  were 
made.  JSdtoards  y.  Mitchell,  1  Oray,  239;  4fay  v.  Wannenmcher, 
111  Mass.  202.  The  assent  of  creditors  is  not  presumed,  but  must 
be  shown  by  some  afiBrmative  act,  such  as  presenting  claims,  or 
becoming  parties  to  the  written  assignment  BusaeU  v.  Wood" 
ward,  10  Pick.  408,  413.  Such  assignments  made  by  judicial  or 
legislative  authority  in  another  State  are  not  held  binding  here. 
Taylor  t.  Columbian  Ins.  Co.,  14  Allen,  353.  And  an  assignment 
made  by  the  debtor  himself  in  another  State,  which  if  made  here, 
would  be  set  aside  for  want  of  consideration,  will  not  be  sustained 
against  an  attachment  by  a  Massachusetts  creditor,  although  valid 
in  the  place  where  it  is  made.  There  is  no  comity  which  requires 
lis  to  give  force  to  laws  of  another  State  which  directly  conflict 
with  the  laws  of  our  own,  or  to  allow  to  the  act  of  a  debtor  resident 
m  another  State  an  effect  in  disposing  of  his  property,  as  against 
his  creditors  here,  which  it  would  not  have  if  he  lived  in  Massachu- 
setts. Zipcey  y.  Thompson,  1  Gray,  243;  Swan  v.  Crafts,  124 
Mass.  453;  Ovbom  v.  Adams,  18  Pick.  245 ;  Fall  River  Iron  Works 
V.  Croade,  15  id.  11.  In  the  language  of  Mr.  Justice  Mouton  in 
the  case  last  cited,  ''  Assignments  by  insolvent  debtors  in  trust  to 
pay  their  debts,  either  in  a  specified  order  or  pro  rata,  are  not 
deemed  of  suflBcient  validity  to  protect  the  assigned  property  from 
the  attachments  of  the  creditors  of  the  assignor.  There  is  no  ade- 
quate consideration ;  and  without  this,  no  insolvent  debtor  can  so 
dispose  of  his  property  as  to  place  it  beyond  the  reach  of  his  cred- 
Vol.  XXXV'II-46 
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itors.  The  validitj  of  sach  assignments  mast  depend  npon  the  tt* 
sent  of  the  creditors.''  *'  If  they  decline  or  omit  to  join  in  the 
assignment,  there  are  no  cestui  que  trusts,  and  so  no  trnsts  to  beeze* 
en  ted,  and  the  consideration  entirely  fails." 

The  subsequent  assent  of  the  Rhode  Island  creditors  to  this  as* 
signment,  manifested  by  proving  their  claims  under  it>  cannot 
defeat  the  title  to  this  property  which  the  creditor  in  Massachiuetto 
acquired  by  his  attachment  Bradford  y.  Tappan,  11  Pick.  76^ 
Ward  Y.  Lamsan^  6  ide  358. 

Judgment  for  the  defmdmil. 


Iaambmsom  Mahufaotubing   Gompaky  y.  LowiELL  Hofliisr 

Mills. 

Drade^mark  — flgwre$  with  deeiee. 

The  figoxes  '*  628,**  on  hosieiy.  In  combination  with  »  wimUi  and  aa  m^ 
and  used  to  denote  the  gnde  and  the  origin  of  the  mannfactnre,  are  a  vili^ 
trade-mark.  {See  note, p,  865.) 


B 


ILL  to  restrain  use  of  trade-mark  and  for  compensation.    The 
opinion  states  the  case. 


L,  M.  Sargent y  for  plaintiff. 

O.  F.  Richardson  {D.  3.  Richardson  with  him)^  for  defendant 

OoLT,  J.  This  is  a  bill  in  equity,  to  restrain  the  defendant froa 
using  the  plaintiff's  trade-mark,  and  for  compensation  for  the  in- 
jury occasioned  by  such  use.  It  was  heard  by  a  single  justice  <i 
this  court,  npon  the  pleadings  and  proofs.  The  judge  was  of  opin- 
ion that  the  plaintiff  was  entitled  to  the  relief  prayed  for,  and  r»* 
ported  the  case  for  the  consideration  of  the  full  court 

The  alleged  trade-mark  of  the  plaintiff  consists  of  the  figors  of 
an  eagle,  surmounting  a  wreath  formed  of  the  branches  of  the  ooi> 
ton  plant.  The  wreath  incloses  the  words  '^  Lawrence  Manufactur- 
ing Oompany ''  printed  in  a  circle,  haying  underneath  it  the  word 
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**  trade-mark,'' and  below  all,  the  figures '^5:^3/' printed  in  large 
hollow  block  nnmerala.  This  deyice  had  been  stamped  for  many 
jears  on  hosiery  of  a  certain  grade,  and  was  known  and  recognized 
as  indicating  that  the  goods  so  marked  were  of  the  plaintiffs  manu- 
facture. Before  this,  the  plaintiff  had  used  an  eagle  and  scroll  in 
combination  with  other  numends  as  a  trade-mark,  upon  the  same 
grade  of  hosiery;  and  the  wreath  and  eagle  of  the  prasent  device, 
without  the  numerals  523,  or  any  other  numerals,  had  been  pre- 
Tionsly  used  on  other  grades  of  its  goods. 

The  stamp  adopted  by  the  defendant,  in  alleged  imitation  of  the 
plaintiff's  stamp,  consists  of  an  eagle  surmounting  a  double  circle 
or  garter,  on  which  are  printed  the  words  **  extra  finish  iron  frame,''' 
and  beneath  which  are  the  figures  ^'523,"  printed  in  large  hollow 
block  numerals,  of  the  size  and  description  used  by  the  plaintiff^ 
and  occupying  the  same  position  with  reference  to  other  parts  of 
the  device.  This  stamp  the  defendant  has  placed  upon  hosiery 
goods  made  by  it  for  the  purpose  of  imitating  the  plaintiff's  stamps, 
and  in  order  that  such  goods  might  be  supposed  to  be  of  the  plaintiff's 
mannbcture ;  and  it  was  found  by  the  judge  that  the  plaintiff's 
customers  had  been  misled  and  deceived  thereby.  The  eagle  and 
garter  were  used  by  the  defendant  before  the  alleged  trade-mark  of 
the  plaintiff  was  adopted;  and  at  the  argument,  the  plaintiff  made 
no  claim  to  the  exclusive  use  of  them,  when  not  combined  with  the 
nnmerala  '*  523." 

The  only  question  presented  upon  this  report  therefore  is  whether 
the  plaintiff's  stamp,  including  the  figures,  constitutes  such  a  trade* 
mark  as  the  law  will  protect*  The  statutes  of  this  Oommonwealtb 
protect  a  person  who  uses  any  peculiar  name,  letters,  marks,  de« 
vices  or  figures  upon  an  article  manufactured  or  sold  by  him,  to 
designate  it  as  an  article  manufactured  by  him.  Gen.  Sts.,  ch.  56, 
§  I.  It  has  been  said  that  there  can  be  no  exclusive  right  to  use 
marks,  figures  and  letters  which  are  intended  merely  to  indicate 
the  quality  of  the  fabric  manufactured,  as  distinguished  from  those 
marks  which  are  intended  to  indicate  its  origin,  because  one  has  no 
right  to  appropriate  a  sign  or  symbol  or  mark,  which  from  the  na- 
ture of  the  fiict  it  is  used  to  signify,  others  may  use  with  equal 
truth,  and  therefore  have  an  equal  right  to  employ  for  the  same 
purpose.  Manuf.  Co,  r.  IVainor,  101  U.  S.  51.  And  in  Canal  Co. 
V.  Clark,  13  Wall.  311,  it  was  declared  by  Mr.  Justice  Stbong  that 
no  one  can  claim  protection  for  the  cxolusive  use  of  a  mark  which 
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would  practically  give  him  a  monopoly  in  the  sale  of  any  goods 
<»ther  than  those  of  his  own  manufacture.  See  also.  Oilman  r. 
HunnevM^  122  Mass.  139.  Letters  and  figures,  when  used  onlj 
for  the  purpose  of  denoting  quality,  are  from  the  very  nature  of  the 
use  incapable  of  exclusive  appropriation. 

These  considerations  would  be  decisive,  if  the  plaintiff  here 
claimed  the  exclusive  right  to  the  numerals  "523,"  when  used  only 
to  indicate  the  quality,  and  not  with  reference  to  the  origin  of  the 
goods.  But  such  is  not  the  plaintiff's  position.  Its  claim  is  that 
the  purpose  of  using  these  figures  in  connection  with  the  other 
parts  of  its  trade-mark  was  to  aid  the  buyer  in  distinguishing  its 
goods  from  similar  goods  made  and  sold  by  others. 

A  trade-mark  when  applied  to  manufactured  articles  maj  veil 
consist  of  the  name  and  address  of  the  manufacturer,  with  the 
addition  of  some  peculiar  device  or  emblem,  some  curious  forme  or 
figures,  so  disposed  as  to  attract  attention,  intpress  the  memorjt 
and  advertise  more  effectually  the  origin  of  the  article  to  which  it 
is  attached.  This  affords  a  wide  field  for  ingenuity  in  prodadog 
designs,  which  the  increasing  variety  of  modern  trade-marks  shows 
is  not  wholly  neglected,  and  it  may  be  that  even  numerals  orletten 
of  the  alphabet  can  be  combined  and  printed  in  such  unusual  and 
peculiar  forms  that  the  result  would  be  quite  sufficient  for  use  u 
a  trade-mark.  The  difficulty  of  giving  to  bare  numbers  the  effect 
of  indicating  origin  or  ownership,  and  of  showing  that  the  nam- 
hers  used  were  originally  designed  for  that  purpose,  was  recognised 
in  Boardman  v.  Meriden  Britannia  Co.y  35  Conn.  402.  But  it  wai 
said  in  that  case  that  if  once  shown  to  have  been  used  for  that 
purpose,  and  to  have  had  that  effect,  it  would  not  be  easy  to  assign 
a  reason  why  they  should  not  receive  the  same  protection  as  trade- 
marks. The  numbers  in  that  case  were,  however,  associated  with 
the  name  of  the  plaintiffs,  and  with  the  form,  color  and  general 
arrangement  of  the  labels  used  ;  and  were  held  by  virtue  of  that 
connection  to  form  an  important  part  of  the  trade-mark  itseli  See 
also  GilloU  y.  Esterbrook,  iS  N.  Y.  374;  s.  c,  8  AuLBep.  553; 
0^71  <&  Hall  Manufacturing  Co.  v.  Hall,  61  N.  Y.  226 ;  s.  c,  19 
Am.  Rep.  278 ;  Kinney  v.  Allen,  1  Hughes,  106 ;  Banseme  v.  Beid- 
all,  3  L.  J.  (N.  S.)  Ch.  161. 

In  coming  to  his  conclusion,  the  judge  who  heard  the  present 
case  found  that  the  plaintiff  adopted  and  used  the  numerals  ''523** 
as  part  of  its  trade-mark ;  and  this  finding  is  supported  by  the 
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eiidence.  It  appears  that  these  figures  were  selected  arbitrarily  ; 
that  they  were  of  anusaal  and  distinctiTe  form ;  that  they  were 
added  to  the  original  dence,  consisting  of  the  eagle,  the  wreath 
and  the  plaintiff's  name,  at  the  time  when  the  word  *'  trade-mark  *^ 
was  also  added ;  and  that  the  whole,  so  composed,  has  been  used 
as  one  trade-mark  ever  since.  This  mark  was  recognized  and 
known  as  the  plaintifPs  mark,  and  goods  so  marked  were  described 
and  called  for  as ''52d'8.'' 

The  defendant's  imitation  was  produced  by  using  the  same 
figures,  printed  in  the  same  style,  and  placed  as  to  the  other  parts 
of  the  device  in  the  same  relative  position  as  the  plaintiff's.  These 
numerals  constituted  one  of  the  most  prominent  features  in  the 
plaintiff's  design,  and  when  used  in  connection  with  the  rest  of  the 
defendant's  mark,  were  calculated  to  aid  in  deceiving  the  public. 

It  is  not  necessary  that  the  resemblance  produced  should  be  such 
as  would  mislead  an  expert,  or  such  as  would  not  be  easily  detected 
if  the  original  and  spurious  were  seen  together.  It  is  enough  that 
snch  similitude  exists  as  would  lead  an  ordinary  purchaser  to  sup* 
pose  that  he  was  buying  the  genuine  article  and  not  an  imitation. 
McLean  v.  Fleming,  96  U.  S.  245  ;'  Gorham  Co.  v.  White,  14  Wall. 
511 ;  JletOer  v.  Wood,  8  Gh.  D.  606. 

The  imitation  in  this  case  accomplished  the  result  intended; 
and  the  entry  must  be  decree  for  the  plaintiff. 

Decree  for  the  plaintiff. 


ST  no  Bkpobisb.— See  LieMentUin  y.  JlfenCs,  8  Greg.  404 ;  s.  o.,  84  Am.  Rep.  6BS 
»odiM>te,mL 

In  Avery  t.  MeOde^  LonlsYflle  (Kj.)  Chancery  Court,  a  permanent  injunction  han  been 
TCfdnd  to  netrain  the  defendant's  use  of  the  same  numbers  and  letters  used  by  the  plaint* 
Vt,  to  denote  ibe  pattern,  sise  and  character  of  plows.  The  court  said :  **  Now  it  seems 
lo  be  the  desriy-aettled  law  that  the  letters  of  the  alphabet  and  the  numerals  of 
•rithmetlo  are  the  oommoo  property  of  mankind,  and  cannot  In  their  ordinary  forms  and 
fkmcCions  be  appropriated  by  any  one  to  his  exclusive  use  as  trade  maita.  No  one  can 
eoquiie aneaDclnaiTe  right  to  use  letters  or  numerals  for  any  purpose,  cmd  thus  prohibit 
the  use  of  them  to  others,  The  newspaper  or  book  publisher  has  the  right  to  use  the 
seme  kind  of  type  as  his  rival  uses.  School-books  may  be  printed  in  letters  of  small  and 
Isige  type,  beginning  with  single  letters  and  developing  the  progress  of  the  pupil  by  syl- 
Isbles,  words,  sentences,  and  compositions,  and  unless  the  book  be  copyrighted,  any  one 
nay  oopy  or  reprint  the  whole  or  any  part  of  it.  There  is  a  limit  to  this  common  freedom, 
end  It  is  well  defined.  Every  person  is  entitled  to  the  exclusive  use  of  such  letters  in  such 
combination  as  compose  his  name,  and  no  one  will  be  allowed  to  use  those  letters  when 
iingly  or  In  combination  they  have  acquired  this  signification.  It  is  upon  this  prindplo 
that  letters  standing  as  the  initials  of  and  representing  a  name,  or  composing  a  full 
oame,  are  ciH[>able  of  being  valid  trade-marks  and  are  protected  as  such.  In  that  mean- 
ing they  denote  the  ongin  of  the  article  upon  which  they  are  marked ;  they  point  to  the 
maker  or  vender ;  they  represent  his  signature,  his  certificate  of  the  fact  that  the  artide 
comes  from  him.    But  when  the  letters  do  not  signify  the  name  of  the  maker,  but  by  genp 
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«nd  use  signify  sfae  or  quality,  the  fact  so  expnmed  may  be  as  true  of  one  article  itol 
another,  and  may  be  stated  by  one  maker  as  wall  as  1^  another,  by  the  same  method  o( 
•ezpreeslon.  And  when  numbers  or  numerals  are  used  to  express  sise  or  qnalitlei.  thsa 
4igain  the  same  facts  may  be  expressed  by  the  same  means  with  equal  truth  by  aDpenoai. 
These  principles  are  founded  in  the  rights  of  manMnd  to  share  in  the  knowledge  wUokh 
•open  and  common  to  all,  and  these  principles  haye  been  stated  with  great  rlaanw  ta 
•cases  of  the  highest  authority.  Amotikeag  Manvfaeturino  Go.  t.  Ajpeer,  t  Sandf.  BH^  sal 
Manu/cKturtnn  Co.  v.  Trainor^  11  Otto,  51.  The  cases  which  are  mainly  relied  oa  for 
4>laintiff  as  establishing  the  right  to  appropriate  numerals  as  valid  trade-marks  are  not  is 
my  opinion  in  conflict  with  the  general  doctrine  announced  in  the '  leading  case  mqm. 
It  is  true  that  hi  GWott  v.  Eatmiirook^  48  N.  Y.  874,  the  numeral 806  was  held  to  bea  nU 
trade-mark,  and  in  Boardman  y.  BrUannia  Co.,  85  Oonn.  408,  No.  8,810  was  hekl  to  be* 
valid  trade-mark ;  but  in  both  cases  the  ground  upon  which  these  numerals  wer»  wn- 
talnedwas,  th^  were  arbitrary  signs  ;  that  they  did  not  express  siae,  quality  orqnantflf; 
that  being  unmeaning  in  their  connection  with  the  articles  npon  which  they  appeand, 
4hey  were  symbols  of  a  name.  And  both  caees  expraHly  approve  the  great  oaaeoCMfi 
Doaa  Uk  2  Saadf.,  aupm.** 


Wood  y.  Boylstok  Natiokal  Bakk. 

(180  Mass.  8B80 

^Aifencif^'^eUeeiianbyattarneif  throuff\  bank'^appropriatianbgbm^t& 

ney*»  debt —  aetwn  by  principal. 

An  attomej  at  law,  being  intruBted  with  a  note  for  collection,  deponitad  U  ia 
a  bank  for  collection,  without  stating  on  whose  aooonnt.  The  bank  col- 
lected it  and  applied  the  amoant  on  a  debt  of  the  attorney  to  the  bank.  TIm 
attorney  becoming  bankrapt,  the  bank  made  a  settlement  witb  his  ■nriganw 
including  the  amount  of  the  note.  A  year  afterward,  bat  aa  soon  as  h« 
learned  of  the  collection  of  the  note,  the  owner  demanded  the  proeeedt  of 
the  bank,  which  being  refused,  he  bronght  suit  therefor.  JGU2,  not  main- 
tainable. 

ACTION  for  money  had  and  receiYed.     The  opinion  statai  ths 
facts.    The  plaintiff  had  judgment  below. 

F.  W.  Oriffln^  for  plaintiff. 

H.  0.  Allen  (N.  Morse  with  him)^  for  defendant 

Colt,  J.  The  plaintiff  was  the  owner  of  the  note,  the  aTaOsoi 
which  he  seeks  to  leooYer  in  this  action.  It  was  a  negotiable  note* 
indorsed  in  blank  by  the  payee.  Before  it  fell  due,  the  plaintiil 
delivered  it  to  Abraham  Jackson,  an  attorney  at  law,  for  ooIlectioD, 
tind  ho  deposited  it,  without  his  own  indorsement,  in  the  defendant 
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tMuik,  where  he  kept  an  account^  for  collection.  At  the  time  the 
note  was  left  with  the  hank,  and  at  the  time  of  its  maturity  and 
payment,  Jackson  was  owing  the  bank,  for  advances  and  otherwise^ 
more  than  tho  amount  of  the  note.  Nothing  was  said  when  it  was 
deposited,  or  before  its  payment,  as  to  Jackson's  title  or  relation  to 
the  note,  and  no  advance  of  money  was  made  to  him  on  accoant 
thereol 

The  bank  credited  Jackson's  account  with  the  amount  of  it  when 
paid,  on  ICay  12,  1875,  and  applied  the  balance  of  his  account  to 
the  payment  of  his  debts  to  the  bank.  He  was  afterwards  on  June 
4,  1875,  adjudicated  a  bankrupt ;  and  the  bank,  on  September  30, 
1876,  made  a  settlement  with  his  assignees,  crediting  the  amount 
of  this  note,  and  receiving  but  a  part  of  the  whole  claim.  The  plaint* 
tiff  on  September  20,  1877,  as  soon  as  he  knew  that  the  bank  had 
received  the  proceeds  of  the  note,  made  a  demand  upon  tho  bank 
for  the  amount  collected. 

It  is  contended  that  there  is  nothing,  on  these  facts,  whicli  shows 
that  Jackson  actually  pledged,  or  intended  to  pledge,  this  note  as 
security  for  his  debt  to  the  bank,  or  do  more  than  give  it  to  the 
bank  to  collect  as  agent  for  the  plaintiff.  But  the  effect  of  the 
the  transaction,  as  between  Jackson  and  the  bank,  is  to  be  determined 
by  the  application  of  well-settled  legal  principles.  Jackson  was 
ostensible  owner  of  the  note.  He  delivered  it  to  tlie  bank  in  the 
usual  course  of  business,  with  no  notice  expressed,  or  to  be  implied 
from  the  circumstances,  that  it  was  sent  for  collection  only,  or 
that  any  one  else  had  any  interest  in  it.  No  instructions  as  to  the 
application  of  the  proceeds  were  given.  He  knew  that  in  the  reg- 
ular course  of  business,  it  would  be  credited  to  his  general  account, 
to  be  availed  of  in  that  way  as  security  to  the  bank.  Tt  has  long 
been  settled  that  a  banker  who  has  advanced  money  to  another  has 
a  general  lien  on  all  securities  of  the  latter  which  are  in  his  hands, 
for  the  amount  of  his  general  balance,  unless  such  securities  were 
delivered  to  him  under  a  particular  agreement  limiting  their  appli- 
cation. Bank  of  Metropolis  v.  Nieta  England  Bank^  1  How.  234, 
and  6  id.  212  ;  Sweeny  v.  Easter,  1  Wall.  166  ;  Bamett  v.  Branddo, 
<>  Man.  &  Or.  630,  nnd  3  C.  6.  r)lO.  One  who  takes  a  negotiable 
promissory  note  before  maturity,  as  secnrity  for  a  pre-existing  debt, 
is  by  the  law  of  this  State  a  holder  for  value.  Culver  v.  Befiedict, 
13  Gray,  7.  Such  being  the  law,  the  bank  received  the  note,  un- 
dertook its  collection  and  applied  the  proceeds  ;  and  the  unknown 
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owner  of  ifc,  who  gave  it  to  Jackson  with  all  the  appearance  of  title 
in  him,  cannot  be  permitted  to  defeat  the  right  of  the  banic,  who» 
long  before  it  had  knowledge  of  the  claim,  had  applied  the  same  to 
the  payment  of  Jackson's  debt,  and  settled  with  his  assignees  in 
bankruptcy.  See  Locke  v.  Lewis,  124  Mass.  1  ;  s.  c,  26  Am.  Bepi 
631;  and  cases  cited. 

The  case  of  Zatorence  y.  Stonington  Bank,  6  Conn.  521, decided 
in  1827,  and  other  cases  of  the  same  class  are  plainly  distingaish- 
able  from  the  one  at  bar.  That  was  an  action  for  the  piooeeds  of  i 
draft  which  had  passed  through  a  number  of  banks  for  collection 
merely;  when  received  by  the  Stonington  Bank,  it  was  accompan- 
ied by  a  letter  from  the  Eagle  Bank,  stating  that  it  was  for  collec- 
tion. The  Stonington  Bank  knew  of  the  failure  of  the  Eagle  Bank 
before  the  draft  was  paid.  It  gave  no  credit  for  or  on  acconntof 
it,  and  made  no  settlement  with  the  Eagle  Bank  prior  to  actaal 
notice  of  the  plaintiff's  title  to  the  drafts  and  suffered  no  prejndioa 
In  all  cases  of  that  class,  we  believe  it  will  be  found,  on  examin- 
ation, that  the  bank  had  notice,  actual  or  constructive,  of  the  other 
party's  claim,  or  had  suffered  no  loss  by  reason  ht  the  delay  in 

maldng  known  the  claim. 

Judgment  for  the  defendant 


Dayis  ▼•  Obistkal  Ookgrbgatiokal  Sooibtt  of  Jamaica  Piadt. 

a»  Mass.  807.) 

Ifegligence  —  dangeroua  premises  —  iwoitatioii, 

A  religious  societj  giving  public  notice  of  a  meeting  to  be  held  at  its  ehofdi 
and  inviting  members  of  other  societies  to  attend,  is  liable  to  one  so  invited 
and  attending,  for  a  personal  injury  sustained  bj  him  by  means  of  the 
gerous  condition  of  the  premises. 

nUFFIOIENTLY  reported  in  note,  84  Am.  Bep.  288. 
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Stoddard  v.  Hail 

(1S9  HaoB.  888.) 
8aU — in  fact,  through  supposed  ag&ni. 

If  one  sella  gooda  In  fact  to  a  second,  supposing  that  the  sale  is  really  to  a 
third  through  the  second  as  his  agent,  and  solely  in  reliance  on  the  third, 
although  the  second  sells  them  to  the  third,  the  first  cannot  recoTer  there- 
for from  the  third. 

CONVERSION.    The  goods  ia  q^uestion  had  been  sold  to  defend- 
ant by  Leonard.    The  opinion  shows  the  other  facts. 

S.  H.  Tyng,  for  plaintiffs. 
K  Mersey  for  defendant 

CoLTy  J.  This  case  was  tried  without  a  jury,  and  there  is  no 
reason  to  doubt  that  upon  the  facts  found  by  the  judge,  it  was  cor- 
rectly ruled  that  the  plaintiffs  could  not  recover  in  tort  for  the 
conversion  of  the  property  in  dispute. 

It  is  not  enough  to  give  the  plaintiffs  aright  to  recover,  that  they 
sapposed  they  were  selling  bricks  to  tlie  defendant,  through  Leo- 
nard his  agent,  and  that  they  would  not  have  sold  them  to  Leonard 
on  his  sole  credit  The  judge  found  that  they  were  in  fact  sold  to 
Leonard.  There  was  no  fraud,  no  false  representation  of  agency, 
or  pretense  on  the  part  of  Leonard  that  he  was  buying  for  any  one 
else.  He  was  a  commission  merchant,  who  was  in  the  habit  of  pur- 
chasing goods  on  bis  own  acconnt,  and  who  honestly  bought  the 
bricks  for  himself,  and  sold  them  to  the  defendant  as  his  own.  It 
was  not  a  case  of  mistaken  identity.  The  plaintiffs  knew  that 
they  were  dealing  with  Leonard ;  they  did  not  mistake  him  for  the 
defendant;  nothing  was  said  as  to  any  other  party  to  the  sale.  The 
conclasion  is  unavoidable  that  the  contract  was  with  him.  The 
difflculty  is,  that  the  plaintiffs,  if  thev  had  any  other  intention, 
neglected  then  to  disclose  it  It  was  a  mistake  on  one  side,  of 
which  the  other  had  no  knowledge  or  snspicion,  and  which  coii- 
listed  solely  in  the  unauthorized  assumption  that  Leonard  was  act- 
ing as  agent  for  a  third  person,  and  not  for  himself. 

It  is  olemf'ntarv  in  the  law  governing  contracts  of  sale  and  all 
Vol.  XXXVII— 47 
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other  contracts^  that  the  agreement  is  to  be  ascertained  exclasivelj 
from  the  conduct  of  the  parties  and  the  language  used  when  it  u 
made,  as  applied  to  the  subject-matter  and  to  known  usages.  Tite 
assent  must  be  mutual,  and  the  union  of  minds  is  ascertained  by 
some  medium  of  communication.  A  proposal  is  made  bj  one 
party  and  is  acceded  to  by  the  other  in  some  kind  of  knguage 
mutually  intelligible,  and  this  is  mutual  assent  Met.  Coot  14. 
A  party  cannot  escape  the  natural  and  reasonable  interpretation 
which  must  be  put  on  what  he  says  and  does,  by  showing  that  bit 
words  were  used  and  his  acts  done  with  a  different  and  nndiflcloxJ 
intention.  Foster  v.  Ropes^  111  Mass.  10, 16  ;  Daley  v.  Corneji, 
117  id.  288 ;  Wright  v.  Willie,  2  Allen,  191 ;  2  Chit.  Cont  (lltb 
Am.  ed.)  1022.  It  is  not  the  secret  purpose,  but  the  expressed  in- 
Umtion,  which  must  govern,  in  the  absence  of  fraud  and  matoal 
mistake.  A  party  is  estopped  to  deny  that  the  intention  commoDi- 
cated  to  the  other  side  was  not  his  real  intention.  To  hold  other- 
wise would  be  to  put  it  in  the  power  of  the  vendor  in  every  case  to 
defeat  the  title  of  the  vendee,  and  of  those  holding  under  him,  bj 
proving  that  he  intended  to  sell  to  another  person,  and  so  there 
was  no  mutual  assent  to  the  contract 

In  Bostoji  Ice  Co.  v.  Potter,  123  Mass.  28  ;  s.  c.,.  25  Am.  Bep.  9. 
cited  by  the  plaintiffs,  there  was  no  privity  of  contract  established 
between  the  plaintiff  and  the  defendant  There  was  no  endeooe 
afforded  in  the  conduct  and  dealings  of  the  parties,  that  the  de- 
fendant assented  to  any  contract  whatever  with  the  plaintifE.  A 
stranger  attempted  to  perform  the  contract  of  another  party  vith 
the  defendant 

In  Hardman  v.  Booth,  1  H.  &  G.  803,  there  was  abundant  evidence 
that  the  contract  was  with  another  party,  to  whom  the  goods  vere 
sent,  and  not  with  the  person  who  obtained  possession  of  tbem  and 
sold  them  to  the  defendant.  In  Mitchell  v.  Lapage,  Hoh*8  N.  P- 
253,  the  goods  were  expressly  bought  of  a  firm,  which,  without  the 
knowledge  of  the  broker,  had  been  dissolved  by  the  withdrawal  of 
two  of  its  members. 

We  are  referred  to  no  case  which  supports  the  claim  here  made 
by  the  plaintifb. 

Judgment  for  the  defemdvnL 
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ESTABBOOK. 
(U9  Mam,  480.) 

G^^^Mmngt^fonkdeparit — trtui — debt  of  eHaU  to  donee. 

In  Tiew  of  death,  A.  delivered  to  B.  a  sealed  packa^  containing  a  sum  of 
monej  and  sarings-bank  books,  and  a  writing  signed  by  him,  stating  where 
he  wished  to  be  baried,  and  directing  that  the  balance,  after  paying  all  billv 
and  expenses,  should  be  divided  among  specified  persons,  at  the  same  time 
telling  B.  of  the  oontento  and  generally  of  the  directions,  ffeld,  a  valid 
gift  eatisa  mortU  in  trust.* 

The  gift  of  a  savings-bank  book,  eauea  mortis,  carries  the  deposit  without  any 
ssrignment. 

If  the  donee  is  a  creditor  of  the  estate,  and  the  only  one  not  paid,  it  is  no  de- 
fense that  his  debt  cannot  be  paid  without  including  the  deposit  in  the 

»tB. 


ACTION  to  recover  saviDgs-bank  deposit,  and  bill  of  interpleader 
to  determine  ownership  of  bank  books  and  monej.   The  opin* 
ion  shows  the  facts. 

0.  SUvens,  for  administrator. 

Z.  &  Amoldy  for  other  defendants. 

EjsrDiocm,  J.  It  has  been  repeatedly  held  that  a  deposit  in  a 
savings  bank  may  be  the  subject  of  a  valid  do9iatio  causa  mortis^ 
as  well  as  of  a  gift  inter  vivos,  and  that  snch  a  gift  may  be  proved 
by  the  delivery  of  the  bank  book  to  the  donee,  or  to  a  third  person 
for  the  donee,  accompanied  by  an  assignment.  Kingman  v.  Per- 
Inns,  105  Mass.  Ill ;  Ibss  ▼•  Lowell  Five  Cents  Savings  Bank, 
111  id.  285 ;  Kimball  v.  Leland,  110  id.  325  ;  Sheedy  v.  Roach,  124 
id.  472 ;  s.  c,  26  Am.  Rep.  680  ;  Davis  v.  Ney,  125  Mass.  590 ; 
8.  c,  28  Am.  Bep.  272. 

As  there  can  be  no  manual  delivery  of  the  credit  which  the 
donor  has  in  the  bank,  the  delivery  of  the  book,  which  represents 
the  deposit,  and  is  the  only  evidence  in  the  possession  of  the  donor 
of  his  contract  with  the  hiknk,  together  with  an  order  or  assign- 
ment, operates  as  a  complete  transfer  of  the  existing  fund,  and  is 
all  the  delivery  of  which  the  subject  is  capable. 

•  8es  OmrUh  ▼.  New  Bedford  IneL  for  Savinga  (128  Mass.  IM),  35  Am.  Rep.  886. 


* 
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We  have  not  had  the  question  presented  to  us  until  now,  whether 
the  delivery  of  the  book,  without  a  written  assignment  or  order,  is 
sufficient  to  constitute  a  valid  gift  causa  mortis  or  inler  vivos.  The 
question  has  however  been  decided  in  other  jurisdictions  in  the 

affirmative. 

It  was  hold  in  Parish  v.  Slone,  14  Pick.  198;  25  Am.  Dec.  390, 
that  the  donors'  own  note,  payable  to  the  donee,  was  not  thesabject 
of  a  donatio  causa  mortis.  But  it  was  intimated  in  the  opinion  that 
a  promissory  note  of  another  person  payable  to  bearer,  or  indorsed  in 
blank,  so  as  to  pass  by  delivery,  might  be  a  good  gift  causa  mortis. 
and  that  a  mortgage  given  to  secure  it  would  pass  as  an  inseparable 
incident  to  the  debt,  though  not  assigned,  citing  Duffidd  v.  ElvUi 
1  Bligh  N.  R  497,  and  Duffield  v.  HickSy  1  Dow.  &  CI.  1.  See  also, 
Runyan  v.  Mersereau,  11  Johns.  534;  6  Am.  Dec.  393;  Cha^^- 
Redding,  13  Gray,  418;  Ford  v.  Stuart,  19  Johns*  842. 

In  Orover  v.  Orover,  24  Pick.  261,  tho  action  was  by  an  admin- 
istrator, on  a  promissory  note,  which,  as  appears  by  the  statement 
of  facts,  was  secured  by  a  mortgage.  The  note  and  mortgage  veie 
given  by  the  plaintiff's  intestate  to  one  Blanchard,  in  contempts* 
tion  of  death,  without  assignment.  It  was  held  that  there  maybe 
a  valid  gift  infer  vivos  of  a  promissory  note,  payable  to  the  order 
of  the  donor,  without  indorsement  or  other  writing  by  him.  And 
it  was  said  by  Mr.  Justice  Wilde,  in  delivering  the  opinion,  after  re- 
viewing the  earlier  English  cases,  *'  In  coming  to  this  conclusion, 
we  concur  with  the  decision  in  the  case  of  Wright  v.  Wright,  iX^ov. 
598,  wherein  it  was  held  that  the  gift  and  delivery  over  of  a  promij- 
sory  note,  mortis  causa,  is  valid  in  law,  although  the  legal  title  did 
not  pass  by  the  assignment."  See  Harris  v.  Clark,  3  Comst  O'J. 
It  was  also  decided  that  Blanchard,  on  the  death  of  tho  donor,  conU 
mam  tain  an  action  against  the  maker  of  the  note  in  the  namci»i 
the  administrator,  without  his  assent.  It  was  not  necessaiy  todi^ 
cide  whether  the  gift  of  the  mortgage  security  was  valid,  as  the 
right  to  maintain  the  action  did  not  de|)end  upon  that  question. 
though  Duffield  v.  Elwes  was  referred  to  as  deciding  that  the 
gift  of  the  debt  operated  as  an  equitable  assignment  of  the  mort- 
gage. 

In  Sessions  v.  Moseley,  4  Gush.  87,  it  was  said  that  ''a  note  of 
hand  of  a  third  person,  a  security  for  money,  or  a  chose  in  action, 
however  it  may  have  formerly  been  considered,  is  now  hirld  to  be 
the  proper  subject  of  such  a  gift.'*     And  in  Bates  v.  Eempt^n.  7 
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limy,  'i^'Z,  it  was  decided,  on  the  authority  of  these  cases,  that  by 
the  law  of  MassachtisettSy  a  negotiable  note  is  the  proper  subject  of 
such  a  gift  without  indorsement,  and  that  the  donee  may  maintain 
an  action  on  it  in  the  naino  of  the  administrator  of  the  donor  with- 
out his  consent  See  also  Bomeman  v.  Sidlinger^  15  Me.  429.  So 
the  deliyery  of  bonds,  or  a  policy  of  life  insurance  with  the  deposit 
uote,  have  been  held  to  constitute  good  gifts  mortis  causa  without 
assignment  of  the  instruments.  Snelgravo  v.  Baily,  3  Atk.  214, 
per  Lord  Hardwicke;  Witty.  Amis,  IB.  &  S.  109;  Wells'^. 
Tucker^  3  Binn.  366 ;   Waring  v.  Edmonds,  11  Md.  4.M. 

The  decision  of  Lord  Hardwickb  in  Ward  v.  Turner,  2  Ves. 
Sen.  431,  in  which  he  held  that  the  mere  delivery  of  receipts  for 
Sooth  Sea  annuities  was  not  sufficient  to  constitute  a  good  gift 
causa  mortis,  distinguishing  it  from  the  case  of  Snelgrave  v.  Baily, 
was  said  by  Mr.  Justice  Wilde,  in  Orover  v.  Orover,  to  be  techni- 
cal and  satisfactory,  and  to  have  no  application  to  our  laws,  which 
place  bonds  and  other  securities  on  the  same  footing.  In  Westerlo 
T.  De  Witty  36  N.  Y.  340,  the  delivery  of  a  certificate  of  deposit  on 
the  New  York  Life  Insurance  and  Trust  Company  was  held  to  be 
effectual,  without  a  written  assignment,  to  transfer  the  deposit  itself 
to  the  donee  as  a  donatio  causa  mortis.  So  a  delivery  to  a  donee 
of  a  savings-bank  book  containing  entries  of  deposits  to  the  credit 
of  the  donor,  with  the  intent  to  give  the  donee  the  deposits  repre- 
sented by  the  book,  has  been  held  to  constitute  a  complete  gift  of 
BUohdepositSy  and  that  such  delivery  vests  the  equitable  title  in  the 
donee  without  assignment.  Hill  v.  Stevenson,  63  Me.  364 ;  8.  c,  18 
Am.  Bep.  231;  Tillinghast  v.  Wheaton,  8  R.  I.  53G;  s.  c,  5  Am. 
Rep.  621 ;  Campus  Appeal,  36  Conn.  88  ;  s.  c,  4  Am.  Rep.  39;  Pen^ 
field  V.  Thayer,  2  E.  D.  Smith,  305. 

A  savings-bank  book  has  a  peculiar  character.  It  is  not  a  mere 
pass-book,  or  the  statement  of  an  account ;  it  is  issued  to  the  per- 
son in  whose  name  the  deposit  is  made,  and  with  whom  the  bank 
has  made  its  contract;  it  is  his  voucher,  and  the  only  security  he 
has,  as  evidence  of  his  debt.  The  bank  is  not  obliged  to  pay  to  the 
depositor  the  money  in  its  hands  except  upon  presentation  of  (Ik; 
book;  and  if  in  good  faith  and  without  notice,  it  pays  the  money 
deposited  to  the  person  who  presents  the  book,  although  the  book 
has  been  obtained  fraudulently  by  him,  the  bank  is  not  liable  to 
the  real  depositor.  Sweeney  v.  Boston  Five  Cents  Saving  Banh,  116 
Mass.  384;   Wall  v.  Provident  hist,  for  Savings,  3  Allen,  96  ;  Lovii 
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▼.  Franklin   Savings   Bank^  117  Mags.   448;  Ooldrick  v.  Bristol 
County  Savings  Bank,  VZ3  id.  320. 

The  book  is  the  instrument  by  which  alone  the  money  can  be 
obtained,  and  its  possession  is  thus  some  evidence  of  title  in  the 
person  presenting  it  at  the  bank.  It  is  in  the  nature  of  a  security 
for  the  payment  of  money  ;  it  discloses  the  existence  and  amonnt 
of  the  fund  to  the  person  receiving  it,  and  affords  him  the  meaiM 
of  obtaining  possession  of  the  same.  We  can  have  no  doabt  that  a 
purchaser,  to  whom  such  a  book  is  delivered  without  assignmentB 
obtains  an  equitable  title  to  the  fund  it  represents ;  and  a  title  by 
gift,  when  the  claims  of  creditors  do  not  affect  its  validity,  stands 
on  the  same  footing  as  a  title  by  sale.  Chaver  v.  Orover,  24  PicL 
261. 

In  the  first  of  the  cases  now  before  us,  the  delivery  of  the  bank 
book  to  Munroe,  by  Green,  in  his  last  sickness,  without  a  written 
assignment,  made  in  contemplation  of  death,  and  with  the  intent 
thereby  to  transfer  the  deposit  in  the  bank  to  Munroe,  constituted 
a  valid  donatio  mortis  causa,  and  Munroe  may  maintain  an  action 
against  the  bank  for  the  amount  of  the  deposit,  in  the  name  of 
Green's  administrator,  without  his  consent 

The  judge  properly  refused  to  rule,  upon  the  facts  presented, 
that  the  gift  to  Munroe  made  the  estate  insolvent,  and  was  there- 
fore void  because  in  fraud  of  creditors. 

It  is  true  that  a  gift  mortis  causa  cannot  avail  against  creditois. 
In  such  case  the  donee  is  in  the  same  position  as  legatees  and  heirs, 
for  strictly  speaking  the  only  property  which  a  person  by  gift  causa 
mortis  or  by  will  can  voluntarily  dispose  of,  without  consideration, 
is  the  balance  left  after  the  payment  of  his  debts.  Munroe  there- 
fore, as  donee  causa  mortis,  took  his  title  to  the  bank  deposit  sub- 
ject to  the  right  of  the  administrator  to  reclaim  it,  if  required  for 
the  payment  of  debts.  Mitchell  v.  Pease,  7  Cush.  350;  Chase  t. 
Redding,  13  Gray,  418.  But,  upon  the  facts  in  this  case,  Munroe 
is  the  only  person  against  whom,  as  creditor,  the  gift  would  be 
void,  and  it  cannot  be  said  to  be  a  fraud  as  against  him. 

It  appears  that  Pierce  was  appointed  administrator  in  Jannaij, 
1877,  and  that  the  estate  of  Green,  not  including  the  deposits  in 
the  bank,  amounted  to  $642.87.  This  action  was  brought  in  Jane, 
1877.  In  January,  1879,  Munroe  brought  an  action  against  the 
administrator,  alleging  that  Green's  estate  was  indebted  to  him  in 
the  sum  of  $1,300,  for  board  of  Green  and  other  expenses  paid  for 
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him.  Pierce  thereupon  represented  the  estate  as  insolvent  in  Octo- 
ber, 1879,  and  commissioners  were  appointed,  but  no  further  action 
seems  to  have  been  taken.  The  only  debts  besides  the  claim  of 
Monroe  amounted  to  $25  for  the  doctor's  bill  during  Green's  last 
sickness,  and  forty  cents  for  some  tobacco,  which  have  both  been 
}»ud.  The  funeral  and  other  expenses  did  not  exceed  $150,  but 
these  are  not  debts  within  the  meaning  of  the  statute  in  regard  to 
the  settlement  of  the  estates  of  deceased  peraons.  The  expenses  of 
the  funeral,  and  of  the  last  sickness,  and  the  expenses  attending 
the  administration,  we  must  presume  to  have  been  paid  before  the 
estate  was  declared  insolvent.  The  doctor's  bill  would  come  within 
this  category.  Gkn.  Stats.,  ch.  99,  §  1.  Munroe  therefore  was  the 
only  creditor.  If  he  should  establish  his  claim  against  the  estate 
for  11,300,  he  would  be  entitled  only  to  what  remains  of  the  $642.87 
after  the  above  payments,  and  could  make  no  claim  against  the  ad- 
ministrator for  funds  in  his  own  hands,  by  virtue  of  the  gift  from 
Green.  It  would  be  an  idle  ceremony  to  have  the  bank  deposit 
paid  over  to  Pierce,  the  administrator,  in  order  that  he  should  de- 
duct from  it  the  claim  of  Munroe,  pay  him,  and  also  return  to  him 
the  balance. 

As  we  naderstand  the  bill  of  exceptions,  by  the  terms  of  the  con- 
tract upon  which  the  deposit  was  held  by  the  defendant,  the  rate 
of  interest  thereon  is  four  per  cent  per  annum,  payable  semi- 
annually. This  action  is  brought  upon  that  contract,  and  the 
damages  for  tho  non-payment  of  the  money  are  to  be  estimated  at 
that  rate,  till  the  debt  is  merged  in  the  judgment.  Bramwn  v. 
Hursell,  112  Mass.  63  ;  Union  Institution  for  Savings  v.  Boston,  129 
^ti8B.S2;MiUerY.BurroughSy^  Johns.  Oh.  436;  Van  Beuren  y.  Van 
Gaasbeck,  4  Cow.  496.  The  ruling  of  the  presiding  judge,  that  the 
plaintiff  was  entitled  to  six  per  cent  from  the  date  of  the  writ  was 
erroneous.  If  the  plaintiff  will  remit  the  two  per  cent  erroneously 
included  in  the  verdict,  the  exceptions  may  be  oTerruled. 

Exceptions  overruled. 

In  the  second  case,  the  delivery  to  the  plaintiff  by  Miss  Howe  of 
the  sealed  package  containing  $250  in  money  and  four  bank  books, 
accompanied  by  directions  as  to  the  disposition  of  the  same  in  case 
of  her  death,  thus  manifesting  her  intention  of  making  a  final  dis- 
position of  the  property  contained  in  the  package,  was  a  valid 
donaiio  mortis  causa;  and  the  plaintiff  held  the  same  in  trust  after 
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the  death  of  the  donor,  upon  the  terms  and  limitations  prescribed 
by  the  donor.  CUmgh  v.  CUmghy  117  Mass.  83 ;  Sluedy  v.  Roack^ 
\'Z^  id.  472;  a.  c,  26  Am.  Bep.  680.  In  the  opinion  of  the  majoritj 
of  the  conrty  the  donor  had  the  right  thus  to  dispose  of  this  partic- 
ular property.  The  plaintiff  knew  that  the  package  contaiDed 
money  and  bank  books;  and  it  is  immaterial  that  she  did  not  koov 
the  amounts  due  upon  the  books,  or  the  names  of  the  banks  which 
held  the  several  deposits.  She  is  bound  to  dispose  of  the  money, 
and  the  deposits  in  the  banks  represented  by  the  books,  as  directed 
by  the  donor,  subject  to  any  claim  the  administrator  may  hare  for 
the  payment  of  debts  and  necessary  expenses  of  administratioD. 
Mitc/wU  V.  Pease,  7  Cush.  350 ;  C/^ase  v.  Redding,  13  Gray,  418; 
Davis  T.  Ney,  125  Mass.  590;  s.  c,  28  Am.  Bep.  272. 
The  terms  of  the  decree  must  be  settled  before  a  single  judge. 

Decree  accordingly. 


Manufacturbrs'  National  Bank  v.  Thoicpsov. 

(1»  Mass.  438.) 
Bank — nMake  —  emyMoudy  damping  note  "  paid  '*  —  dearing-hovM. 

Bank  A.  having  diseounted  a  note,  sent  it  through  the  clearing-house  for  paj- 
ment,  charging  it  to  bank  B.  at  which  it  was  payable.  The  teller  of  ibe 
latter  bank,  erroneously  supposing  the  maker  was  in  funds,  stamped  it 
**  paid."  The  mistake  being  disooTered,  the  other  bank  and  the  indorser 
were  notified  of  it  before  the  close  of  banking  hours,  and  the  note  was  dolj 
protested.  Bank  B.  afterward  paid  it  to  bank  A.,  and  sued  the  indoner. 
HM,  maintainable. 

ACTION  on  promissory  note.     The  opinion  states  the  case.    The 
plaintiff  had  a  verdict. 

B.  E.  Perry  and  8,  W,  Oreech,  Jr.,  for  defendants. 
(7.  D,  Ball,  for  plaintiff,  was  not  called  upon. 

GoLT^  J.  This  action  is  against  the  indorsers  of  a  promisBorr 
note,  which  was  made  payable  at  the  plaintiff  bank,  and  which  was 
iiscounted  by  the  Paneuil  Hall  Bank.     When  it  became  due,  the 
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LuUnamed  bank  charged  it  to  the  plaintiff  bank,  and  sent  it 
ihioagh  the  clearing-hoase  for  payment  The  plaintiff's  teller,  by 
mistake,  thinking  that  the  makers  were  in  funds  at  his  bank, 
stamped  the  word  ''paid  "  on  the  face  of  the  note.  The  mistake 
was  soon  discovered,  and  before  the  close  of  banking  hoars  on  the 
same  day,  both  the  other  bank  and  the  indorsera  were  notified  of  it, 
and  the  note  was  duly  protested. 

There  was  then  a  dispute  between  the  banks,  as  to  whether, 
under  the  rules  of  the  clearing-hoase,  the  plaintiff  was  not  bound 
to  return  the  note,  if  not  paid,  by  a  given  hour  of  the  day  in  which 
it  was  due;  and  it  was  contended,  that  as  the  note  was  not  so  re- 
tamed,  it  had  become  the  property  of  the  plaintiff.  This  dispute 
was  terminated  by  a  payment  to  the  Faneuil  Hall  Bank  of  the 
amount  of  the  note,  which  was  made  by  the  plaintiff  expressly 
without  any  waiver  of  its  legal  rights ;  and  at  the  trial,  the  Faneuil 
Hall  Bank  disclaimed  all  title  or  interest  in  the  note. 

The  case  was  tried  without  a  jnry,  and  the  judge  found  that  the 
note  was  stamped  by  mistake  as  paid;  that  this  act  of  stamping, 
with  the  failure  to  return  it,  did  not  amount  to  payment  of  the 
note,  and  was  not  intended  as  such;  and  that  the  money  paid  by 
the  plaintiff  to  the  other  bank  was  not  intended  and  did  not  oper- 
ate as  a  payment  of  the  note.  He  also  found  that  the  plaintiff  had 
sufficient  title  and  ownership  of  the  note  to  enable  it  to  bring  this 
action. 

Two  questions  only  are  presented.  The  first  is,  whether  the  evi- 
dence would  justify  the  judge  in  finding  that  the  note  was  not  paid; 
and  next,  whether  it  would  justify  him  in  finding  that  the  plaintiff 
was  entitled  to  bring  this  action. 

As  to  the  first,  there  is  no  pretense  that  the  note  has  ever  been 
paid  by  the  makers  or  indorsers,  and  there  is  nothing  in  the  rules 
of  the  clearing-house  association,  which  the  defendants,  as  indorsers 
of  the  note,  can  set  up  by  way  of  forfeiture  or  estoppel  to  defeat  the 
right  of  the  holder  to  recover  against  them.  The  rules  of  the  asso- 
ciation are  adopted  solely  for  the  purpose  of  facilitating  exchanges 
among  the  banks.  The  defendants  are  not  members  or  parties  to  its 
regulations,  and  whatever  effect  is  to  be  given  to  them  as  between 
the  banks,  the  defendants  arc  not  in  a  situation  to  claim  the  benefit  of 
them.  Overman  v.  Hohoken  City  Bank,  1  Vroom,  61.  There  was 
no  evidence  that  the  defendants,  as  indorsers  of  the  note,  suffered 
anv  loss,  or  changed  their  situation,  in  respect  to  the  makers  of  the 
Vol.  XXX VII  — 48 
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note,  by  the  mistake  of  the  plaintiff.  The  note  was  regularly  pro- 
tested, and  notice  to  the  indorsers  given.  Their  rights  were  in  na 
way  prejudiced.  Merchants*  Natioiial  Bank  y.  Naiional  EagU 
Bank,  101  Mass.  281 ;  Troy  City  Bank  v.  Grant,  Hill  ft  Denio,  119. 
See  also  Whiting  v.  City  Bank,  77  N.  Y.  363.  The  finding  of  the 
court  that  the  note  is  still  an  outstanding  unpaid  note  was  theie- 
fore  clearly  right 

Nor  is  there  any  doubt  that  the  judge  properly  found  and  mled 
that  the  plaintiff  had  sufficient  title  to  maintain  this  action.  The 
note  was  indorsed  in  blank,  and  passed  by  deliyeiy.  The  plaintiff 
is  in  possession  of  it,  and  eyen  if  the  Faneuil  Hall  Bank  is  regarded 
as  the  real  party  in  interest,  yet  it  is  settled  that  an  action  may  be 
maintained  in  the  name  of  the  holder  ot  such  a  note  who  came  into 
possession  of  it  with  the  assent  of  the  party  in  interest  Beekmau 
V.  Wilson,  9  Mete.  434;  National  Pemberton  Bank  v.  Porter,  125 
Mass.  333 ;  s.  c,  28  Am.  Bep.  235 ;  Spofford  y.  Norton,  126  Ma8& 
533.  But  the  eyidence  here  shows  that  the  plaintiff  has  both  the 
legal  and  beneficial  interest  as  sole  owner.  No  one  else  claims  nnj 
interest  in  it  The  transaction  shows  that  it  was  intended  by  the 
Faneuil  Hall  Bank,  on  receiying  the  amount  paid  by  the  plaintiff, 
to  leaye  the  note  in  the  hands  of  the  latter  as  a  yalid  existing  »- 
curity.     TVoy  Chty  Bank  y.  Cfrant,  aboye  cited;  WatervK&t  Ba$ii  ▼• 

White,  1  Denio,  60& 

Judgment  on  the  verdict. 


OOMMOKWEALTH  y.  GbAT. 

(1291[aai.474.) 

Oriminal  eMenee  ^  aduUery  ^  reputation  of  woman  far  ehMtStg. 

On  the  trial  of  an  indictment  for  adulteiy,  evidence  ifl  competent  to  show  tht 
reputation  for  chastity  of  the  woman  witli  whom  the  offenae  ia  ehaiged  It 
have  been  committed. 

pONVIOTION  of  adultery.     The  opinion  states  the  point 

&.  W.  Searle  A  J.  H.  Cotton,  for  defendant 

6.   Marston,  attorney-general,  for  Oommonwealtlu 
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Lord,  J.  Eyidence  which  tends  directly  to  prove  or  disprove 
the  issae  which  the  pleadings  in  any  case  present  is  always  com- 
petent It  may  have  more  or  less  weight,  but  it  is  the  right  of  tho 
party  offering  it  to  have  it  considered  by  the  jary.  It  rarely  how* 
ever  happens  in  the  trial  of  a  cause,  that  such  evidence  only  i9 
offered.  This  is  especially  true  in  every  case  in  which  the  party 
having  the  burden  of  proof  attempts  to  sustain  it  wholly  by  cir- 
cumstantial evidence.  In  such  case,  every  circumstance  which  i& 
admitted  in  evidence  becomes  material,  and  may  be  controverted. 
Nor  is  the  materiality  of  facts,  not  bearing  directly  upon  the  issue» 
confined  to  circumstances  introduced  upon  issues  to  be  sustained 
wholly  by  circumstantial  evidence.  It  rarely  happens,  and  in  a 
contested  case  perhaps  never  happens,  that  some  fact,  in  its  character 
unimportant,  and  having  no  bearing  upon  the  issue  on  trial,  does 
not  become  material,  so  that  evidence  in  relation  to  it  cannot  be 
rejected.  The  more  common  illustrations  of  this  are  perhaps  time, 
place,  or  both  time  and  place.  In  addition  to  these,  collateral  ques- 
tions often  arise  which  make  facts  material  which  otherwise  aro 
wholly  unimportant  In  criminal  cases  especially,  the  question  of 
motive  or  provocation  may  become  material,  and  be  the  subject  of 
testimony.  While  in  a  criminal  case  the  identity  of  the  party 
charged  with  the  one  on  trial  is  always  material,  yet  other  questions 
of  identity  may  constantly  arise,  upon  which  testimony  becomes 
material  and  competent,  which  otherwise  would  be  wholly  unim- 
portant Questions  of  character  or  reputation  may  often  become 
material,  and  such  questions  may  relate  to  a  building,  or  a  locality^ 
as  well  as  to  an  individual.  It  is  sometimes  said,  but  not  with 
entire  accuracy,  that  it  rests  with  the  presiding  judge  in  his  dis- 
cretion to  admit  or  reject  evidence,  as  he  shall  judge  it  to  be  or  not 
to  be  too  remote.  It  often  happens  that  the  competency  of  evidence 
may  depend  upon  the  existence  of  some  other  fact;  whether  such 
fact  exists  is  a  preliminary  question,  to  be  decided  by  the  presiding 
judge.  His  decision  as  to  such  fact  cannot  be  revised  ;  but  his 
ruling  as  matter  of  law  that  such  fact  renders  the  evidence  com- 
petent or  incompetent  is  the  subject  of  revision  ;  and  upon  exam- 
ination, in  all  those  cases  in  which  the  admission  of  the  evidence 
18  said  to  rest  in  the  discretion  of  the  presiding  judge,  we  think  it 
will  be  found  that  it  is  the  decision  of  a  preliminary  fact  upon 
which  the  finding  of  the  judge  is  conclusive,  and  which  fact  deter- 
mines the  competency  of  the  evidence.     See  Foster  v.  Mackny,  7 
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Mete.  531  ;  Commonwealth  y\  MuUins,  2  Allen,  295;  Kendalls 
May,  10  id.  59 ;  Commonwealth  v.  Morrell,  99  Mass.  542 ;  ffOmnor 
V.  HallinaUj  103  id.  547. 

In  this  case,  the  precise  question  presented  by  the  exception 
under  consideration  is,  whether  evidence  of  the  character  or  repo- 
tation  for  chastity  of  a  person  with  whom  the  adultery  of  the 
defendant  is  alleged  to  have  been  committed  is  admissible.  It  i« 
quite  true  that  legally  ]ier  character  or  reputation  is  not  in  issue. 
No  judgment  upon  this  indictment  can  affect  either  her  or  her 
reputation;  and  in  no  proceeding  against  her  would  a  judgment 
upon  this  indictment  be  admissible  in  evidencel  Still  her  char- 
acter or  reputation  may  be  a  material  fact,  and  so  evidence  upnn 
it  be  competent  and  material.  There  can  be  no  doubt,  that  upon 
an  indictment  for  adultery,  the  defendant  may  be  convicted  upon 
evidence  wholly  cii*cumstantial ;  and  from  the  nature  of  the  offense, 
it  commonly  happens  tliat  the  act  is  finally  inferred  from  circoni' 
stances,  which  circumstances  may  have  in  themselves  very  direct 
or  only  indirect  bearing  upon  the  issue. 

Suppose,  in  a  case  depending  upon  circumstantial  testimony* 
the  government  should  offer  evidence  that  the  defendant,  a  mar- 
ried man,  was  seen  at  a  late  hour  of  the  night  to  accompany  t 
common  prostitute  to  a  house  of  ill  fame,  and  was  seen  to  leave 
that  house  early  the  next  morning,  it  is  quite  apparent  that  not 
only  the  time,  both  at  night  and  at  morning,  but  the  reputation, 
both  of  the  woman  and  the  house,  would  be  important  and  maa- 
rial,  and  evidence  would  be  admissible  upon  each  one  of  them ; 
but  neither  of  them  is  a  fact  which  the  judgment  npon  the  indict- 
ment could  in  any  mode  affect,  or  in  relation  to  which  the  jndg- 
ment  would  be  evidence.  And  so  in  relation  to  the  character  of 
the  person  with  whom  the  adultery  is  alleged  to  have  been  com- 
mitted ;  the  judgment  could  indeed  have  no  effect  upon  her,  but 
her  character  is  so  connected  with  and  so  contributing  to  her 
identity  that  it  becomes  as  really  one  of  the  necessary  surrounding 
circumstances  as  any  fact  in  the  case.  At  any  time,  npon  a 
charge  of  adultery,  the  government,  after  showing  the  defendant's 
presence  under  suspicious  circumstances  with  a  woman,  may  show 
th«t  that  woman  is  a  prostitute  ;  and  it  would  seem  to  be  reversing 
the  humane  maxim  of  the  law  to  permit  the  government  to  prove 
as  un  independent  fact  the  bad  character  of  a  woman  in  snpport  of 
an  issue,  and  to  deny  to  the  defendant  the  right  to  introduce  evi- 
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dence  upon  the  subject  upon  the  same  issue.  It  has  long  been  held, 
that  upon  a  charge  against  a  defendent  of  rape,  the  want  of  chastity 
of  the  person  alleged  to  be  ravished  is  competent;  Commonwealth 
V.  Kendallj  113  Mass.  210 ;  and  yet  a  judgment  upon  such  indict- 
ment has  no  bearing  upon  the  character  of  the  person  assaulted, 
and  an  acquittal  of  the  defendant  upon  the  single  and  precise 
ground  that  the  party  alleged  to  be  ravished  consented  to  the  act, 
and  a  judgment  founded  upon  it^  could  never  be  given  in  evidence 
against  her. 

We  are   not  dealing,  and   we  have   no  right   to  deal,  with   the 
weight  of  the  evidence,  unless  we  can  see  that  no  possible  harm 
could  come  to  the  defendant  by  its  rejection.     The  evidence  is  not 
reported  for  our  consideration  of  this  question.    It  is,  indeed,  true 
that  the  excepting  party  must  show  that  he  has  suffered  or  been 
prejudiced  by  the  ruling  of  the  presiding  judge.     He  shows  this 
prima  faeiey  when  he  shows  that  the  presiding  judge  has  refused 
to  admit  evidence  which  is  competent  upon  the  issue  on  trial.     It 
then  becomes  the  duty  of  the  other  party  to  show  that  the  rejection 
of  the  evidence  could  not  possibly  have  injured  him  ;  and  perhaps, 
if  we  assumed  that  all  the  evidence  was  reported  for  the  purpose 
of  enabling  us  to  determine  such  question,  we  might  be  satisfied 
that  the  evidence  ought  not  to  have  had  any  weight,  if  admitted,  and 
so  its  rejection  conld  have  done  the  defendant  no  harm.   It  is  easy  to 
imagine  such  a  case.    A  man  is  charged  with  adultery.    It  is  proved 
that  he  has  a  wife  alive  in  a  foreign  country,  and  in  entire  ignorance 
of  this  fact,  the  party  with  whom  the  adultery  is  charged  innocently 
and  in  good  &ith  marries  and  cohabits  with  him.    In  such  case, 
the  more  spotless  the  character  of  the  woman,  the  greater,  morally, 
is  his  gnilt ;  and  it  would  be  easy  to  see  that  the  rejection  of  evi- 
dence of  her  good  character  could  not  prejudice  the  defendant 
upon  that  state  of  the  facts.    But  in  the  case  at  bar  we  have  not 
all  the  facts  of  the  case,  nor  were  the  facts  as  before  us  reported 
with  a  view  of  testing  the  weight,  but  only  the  competency  of  tb^ 

evidenoe. 

Bxe0ption8  sustained. 
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(UOBfaakfiOa) 

Carrier  —  "  passenger  "  —  leamng  ears  in  moUon. 

A  railway  train  having  overahot  a  Btatlon,  a  passenger  for  that  station  got  fld 
while  the  train  was  in  motion,  and  was  iLilled  by  another  train  while  mak- 
ing  his  way  to  the  station.  HM,  that  he  had  ceased  to  be  a  passenger,  tod 
the  railway  company  was  not  criminally  liable  under  the  statute.  {See  nek, 
p.  881) 

CONVICTION  of  causing  death  of  passenger.      The  opinion 
states  the  facts. 

Z>.  S.  Richardson  and  0.  F.  Rtekardsafiy  for  defendant 
71 II,  Sweetser  and  O.  A.  Jatnes,  for  Commonwealth. 

SouLB,  J.  It  is  contended  on  the  part  of  the  government,  that 
IV here  the  person  killed  was  a  passenger,  the  statute  does  not  i^ 
quire,  in  order  to  the  maintenance  of  an  indictment,  that  he  should 
have  been  using  due  care.  But  whether  this  is  so  or  not  need  not 
be  decided,  because,  in  the  opinion  of  a  majority  of  the  conrt, 
when  Hill  was  killed  he  was  not  a  passenger  within  the  meaning 
of  the  statute. 

It  is  undoubtedly  true  that  one  who  has  bought  ti  ticket,  or  oth- 
erwise become  entitled  to  transportation  on  a  particular  train  o( 
oars  of  a  railroad  corporation,  is  ordinarily  a  passenger  of  the  cor- 
poration from  the  time  when  he  reasonably  and  properly  starta 
from  the  ticket  office  or  waiting  room  in  the  station  to  take  his  seat 
in  a  car  of  the  train,  till  he  has  reached  the  station  to  which  be  is 
entitled  to  be  carried,  and  has  had  an  opportunity,  by  safe  and  con- 
venient means,  to  leave  the  train  and  roadway  of  the  corporation 
at  that  station.  Warren  v.  Fitchhurg  Railrotid,  8  Allen,  227.  The 
duty  of  the  corporation  toward  him  is  to  furnish  a  well-con- 
structed and  safe  road,  suitable  engine  and  cars,  competent  and 
careful  enginemen,  conductors  and  other  necessary  laborers,  in 
order  that  all  injuries  which  human  foresight  can  guard  against 
may  be  prevented.  But  this  duty  rests  on  the  corporation  onlv  ?o 
long  as  the  passenger  sees  fit  to  be  carried  by  it ;  and  if  he  clioosei 
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to  abandon  his  journey  at  any  point  before  reaching  the  place  to 
▼hich  he  is  entitled  to  be  carried,  the  corporation  ceases  to  be 
under  any  obligation  to  provide  him  with  the  means  of  travelling 
fnrthcr.  And  while  it  is  true,  that  if  he  leaves  the  train  while  it 
is  at  rest  at  a  station,  he  is  entitled  to  an  opportunity  so  to  do  in 
safety,  it  is  equally  true  that  the  corporation  is  not  under  any  obli- 
gation to  make  it  safe  for  him  to  leave  the  train  while  it  is  in 
motion,  and  that  if  he  does  so,  he  assumes  all  risk  of  injury. 
Oaveii  v.  Manchester  A  Lawrence  Railroad^  16  Oray,  501.  It 
woald  not  be  contended  by  any  one  that  an  indictment  under  the 
statute  could  be  maintained  against  a  railroad  corporation  for 
•causing  the  death  of  one  who  without  looking  to  see  if  the  track 
was  dear,  jumped  from  a  train  which  was  running  at  ordinary 
speed  between  stations,  and  was  immediately  afterward  killed  by 
the  engine  of  a  tniin  going  in  the  opposite  direction  on  another 
track.  The  indictment  would  fail  because  the  facts  showed  that 
the  corporation  owed  no  duty  to  the  deceased.  He  would  have 
4)ea8ed  to  be  a  passenger,  by  voluntarily  leaving  the  train  at  a  place 
and  time  when  and  where  the  corporation  could  not  anticipate  that 
he  would  leave  it,  and  when  and  where  the  corporation  was  under 
no  obligation  to  see  that  he  had  an  opportunity  to  leave  its  road- 
way in  safety  after  leaving  the  train.  lie  would  have  become  an 
intruder  on  the  track  of  the  corporation,  acting  without  any  regard 
to  the  dangerous  character  of  the  situation,  and  not  entitled  to 
protection  against  the  consequences  of  his  own  negligence.  The 
principle  involved  in  the  supposed  case  is  involved  in  and  governs 
the  case  at  bar. 

So  long  as  the  train  was  in  motion.  Hill  could  not  leave  it  and 
still  retain  his  fight  to  protection  till  he  had  left  the  roadway  of 
the  corporation.  By  leaving  the  train  while  in  motion,  he  ceased 
to  be  a  passenger,  and  to  have  the  lights  of  a  passenger,  as  com- 
pletely, though  the  train  was  moving  slowly,  and  was  near  by  the 
station,  as  if  he  had  left  it  while  moving  at  full  speed  between 
stations.  Hichey  v.  Boston  &  Lotoell  Railroad^  14  Allen,  429.  The 
fact  that  the  car  in  which  Hill  was  had  passed  the  platform  of  the 
station  to  which  he  was  entitled  to  be  carried  did  not  give  him  the 
right  to  leave  the  train  at  the  risk  of  the  company.  If  he  sustained 
any  injury  by  being  carried  beyond  the  station,  his  remedy  would 
^)e  by  an  action,  counting  on  that  injury. 

Hill,  having  ceased  to  be  a  passenger,  was  on  the  track  of  the 
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defendant's  road  under  cireumstances  whicli  preclude  the  idea  that 
he  was  m  the  exercise  of  due  cara  The  evidence  on  this  point  is 
all  in  one  direotiony  and  is  to  the  effect,  that  if  he  had  looked,  he 
could  not  have  failed  to  see  that  the  approaching  train  on  the  other 
track  was  so  near  that  he  could  not  cross  the  track  before  it  woald 
strike  him. 

It  follows  that  the  defendant  was  right  in  asking  the  ruling  tha. 
there  was  no  sufficient  evidence  to  support  either  count  of  the  in- 
dictment. There  was  no  evidence  to  support  the  counts  in  which 
Hill  is  alleged  to  have  been  a  passenger,  because  by  his  Yolnntai7 
act  he  had  ceased  to  be  a  passenger,  or  to  be  entitled  to  protectioQ 
as  a  passenger.  There  was  no  evidence  to  support  the  counts  in 
which  he  is  alleged  not  to  have  been  a  passenger,  because  there  wis 
no  evidence  that  he  was  in  the  exercise  of  due  care. 

Exceptions  sustaimtL 


Non  BT  THK  Rbportkr. — Two  recent  caaoo  on  this  sul^ect  deserve  notice.  In  ColUr  t. 
F^nkford  A  SouJthwarH  By.  Cu„  Pennsylvania  Oommou  Fleas,  January  2S,  18BU  thbfaoa 
were  as  follows:  The  plaintiff  resided  at  Frankford,  28d  ward,  Philadelphia,  and  was  to 
the  habit  of  riding  on  the  defendants*  road  each  morning  by  a  six  o*clock  train  to  SroB- 
ley*8  mills,  at  Qermantown  avenue  and  York  street,  at  which  place  he  wasempk^yed.  Tlis 
defendants  used  in  that  section  of  the  city  a  dummy  engine  and  two  of  the  ordiaaiy  paj- 
senger  street  cars  ss  a  train.  The  defendants*  train  had  stopped  at  Unity  street,  Tnak- 
ford,  to  take  on  passengers,  and  had  started  again,  when  the  plaintifT  signalled  the cngiD* 
eer  to  stop,  and  as  he  did  not  stop  he  ran  toward  the  train,  and  in  attempting  to  get  un 
the  platform  of  the  middle  car  his  foot  slipped  and  he  fell  under  the  wheel,  and  his  kgns 
so  crushed  and  injured  that  it  had  to  be  amputated.  As  an  excuse  for  attemptta^  to  gH 
on  the  car  the  plaintiff  testified  that  on  a  former  occasion  one  of  his  f eDow-worknieB  at 
Bromley*s  mills,  who  was  allowed  by  the  company  defendant  to  act  as  brakcsmao  on  tbs 
six  o'clock  train  in  the  morning,  in  consideration  of  a  tree  ride,  said  to  him  as  be  got  ob 
the  car  that  he  was  young  and  should  run  and  jump  on  the  car.  This  was  denied  by  tb» 
witr  ess  on  the  other  side,  and  witnesses  were  also  produced  who  testified  thai  they  hid 
warned  the  boy  against  jumping  on  the  car  while  in  motion.  The  jury  found  in  fSivorof 
the  plaintiff.  The  court  said:  '*The  degree  of  care  required  of  a  chiM  of  tender yesTtii 
alwsys  a  question  of  fact  for  tbe  jury,  and  what  is  negligence  per  jv  In  an  adult,  migU 
not  be  so  in  one  of  tender  years.  But  an  important  qaestion  in  this  case  is,  what  doty  vif 
owing  by  the  defendant  to  the  plaintiff  r  llie  train  was  bound  to  stop  on  his  signsl,  tod 
on  failure  to  do  so,  the  defendant  would  be  liable  In  damages  resulting  therefrom,  if  kw  of 
employment  or  otherwise;  but  It  would  be  Irrational  to  say  that  a  failu-p  on  the  part  of 
those  in  charge  of  the  train  to  stop  would  justify  anv  one  old  enough  to  travel  akwe  in  ti- 
tempting  to  get  on  a  moving  train  as  a  passenger.  The  duty  to  the  plaintiff  dkl  not  there- 
fore extend  to  his  personal  safety  when  not  on  the  train  as  a  passenger,  nor  to  bis  nfrir 
getting  on,  unless  the  train  had  stopped."  The  court  also  held  that  the  lnvitatfc»  oo  the 
former  occasion  did  not  bind  the  company,  because  outside  the  scope  of  the  servant's  w- 
thority,  and  not  contemporaneous.  To  same  effect,  PhfUips  v.  Rcns^  etc.,  B.  0^. «  S- 
Y.  177 ;  Huebner  v.  N.O.AC.  R.  O).,  88  La.  Ann.  408. 

The  next  case,  KeUy  v.  Hannibdl  A  St,  Joseph  RaUroad  Co.,  70  Mo.  eoi,  was  the  cos- 
verse  of  the  above  in  its  circumstances.  The  plaintiff  In  the  Utter  case  was  a  pa«enrr 
who  was  Injured  in  trying  to  leave  a  train  under  slow  motion,  having  been  nei^UrnUf 
carried  past  his  destination.  The  court  below  nonsuited  the  plaintiff,  and  this  waBren-mA' 
the  court  holding  that  the  question  of  negligence  wss  one  for  the  juiy.    Hie  court  «sldr 
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"In  the  ease  of  Does  t.  M.,K,<k  T.  JR.  R.  Co.,  59  Mo.  27;  s.  c,  21  Am.  Rep.  873,  It  wr.8 
bald  that  whether  the  attempt  of  plaintiff  to  step  from  the  cars  while  the  train  was  in 
luollOD  was,  under  all  the  clrcumstauces  of  the  case,  such  negligence  as  would  relieve  de- 
Aiodant  of  all  Uahlllty  for  accident,  was  a  question  of  fact  for  the  jury.  For  a  person  to 
jump  from  a  car  propelled  by  steam  while  in  rapid  motion  is  mere  recklessness,  and  the 
kap  must  be  made  at  his  peril;  but  to  step  from  a  car  not  beyond  the  platform,  when  its 
motion  Is  alight  or  almost  imiierceptible.  may  or  may  not  be  n^llgence,  and  of  this  the  jury 
are  to  deckle  from  all  the  attending  circumstances.  The  following  cases  are  to  the  same  ef- 
fect :  Wgatt  V.  CUizetu'  R.  R.  Co.,  55  Mo.  435;  KarU  t.  K,  C,  SU  J.  d:  C.  B.  R.  R.  Co,,  56 id. 
476;  Loyd T.H.dtSt*  J.  R,  R.  Co.,  53  id.  509;  Benham  v.  St.  L.  &  I.  M,  RCo.,  56id.  888.  ^These 
are  risks  which  the  most  prudent  men  take,  and  the  plaintiff  will  not  be  barred  of  a  reoov« 
cry  if  he  adopted  that  oourse  which  the  most  prudent  men  would  take  under  the  circom- 
SmithT.  V.R.R.  Co.,  61  Mo.  588;  Jfcycr  v.  Pacific  B.  A  Co.,  40  id.  Ul."  **Ifa 
negligently  carried  beyond  bis  stopping  place,  and  where  he  had  a  ri^^t  to  be 
let  off,  he  ean  recover  for  the  inconyenience,  lots  of  time,  and  expense  of  travelling  back. 
But  when  he  jumps,  or  leaves  the  train,  under  circumstances  which  prudence  would  forbid, 
be  does  It  at  his  own  risk  and  assumes  the  consequences  of  his  own  act."  To  the  same 
effect.  Damont  r.  New  Orleans  A  CarrodlUm  Ry.  Co,,  9  La.  Ann.  441.  In  the  Don  case 
the  plaintiff  was  not  a  passenger,  but  had  gone  into  the  car  to  attend  some  Mends,  and 
the  train  waa  started  without  reasonable  notice.  The  leading  case  to  the  same  effect  1:;, 
RaOroad  Co.  r.  AtpelU  23  Penn.  St.  147 ;  Thomp.  on  Carr.  Pass.  232.  To  the  same  effect, 
JegcrmmcUU^  ttc.^  R.  Ok  v.  Jeffenoh's  Adm'r,  96  Ind.  228 ;  Morriaon  v.  Erie  Ry.  Co,^  56 
K.  T  802 ;  Burmux  v.  Same^  68  id.  556;  Dougherty  v.  Chicago,  etc.,  R,  Co.,  86  HI.  467 ; 
LttcTS  V.  New  Bedford^  etc.,  R.  Co.^  6  Qray,  64. 

The  case  Is  different  if  the  passenger  acts  under  the  instructions  of  the  company's  em- 
ph^yees.  Thus,  in  Chieagt}  A  Alton  Railroad  Co.  v.  Randolph,  53  III.  518;  s.  c,  5  Am.  Rep. 
60,  the  plaintiff  purchased  a  ticket  and  got  on  a  freight  train .  The  train  not  stopping  at 
Us  statkm  (and  not  being  advertised  to  stop  there),  he  jumped  on  while  it  was  moving 
slowly,  and  was  injured .  There  was  conflicting  evidence  whether  the  conductor  suggested 
to  him  to  jump.  It  was  held  t.iat  it  was  a  question  for  the  jury  whether  the  plaintiff  acted 
pnident^. 

la  Lambethv,  North  Carolina  R,  Co.,  66  N.  C.  794;  s.  c,  8  Am.  Rep.  508,  the  decedent  was 
killed  in  attempting  to  leave  a  train  moving  from  two  to  four  miles  an  hour.  The  conduc- 
tor went  oat  on  the  platform  to  help  him  alight.  It  was  held  that  if  without  direction  from 
the  conductor  he  voluntarily  Incurred  danger  by  jumping  off,  there  could  be  no  recover}* ; 
bot  otherwise  if  the  motion  was  so  slow  that  the  danger  was  not  apparent  to  a  reasonably 
pnident  penon,  and  the  decedent  acted  under  the  conductor's  instructions.  The  drcum- 
sUnoes  and  holding  were  substantially  like  this  case  in  FUer  v.  N,  Y.  C.  R,  Co.,  49  N.  Y. 
47 ^s.  c,  10  Am.  Rep.  827,  where  the  train  was  advertised  to  stop;  and  Georgia  27.  Co.  v. 
McCwrdif,  45  Qa.  288 ;  s.  c,  12  Am.  Rep.  577.  In  the  latter  case  the  conductor  agreed  to  let 
the  pSMwnmii  off  at  a  stopping  place  for  wood  and  water  only.  The  court  Indulged  in  the 
following  gntphio  language:  "Who  that  has  seen  much  railroad  travel  can  fail  to  see  in 
his  mind  the  picture  of  this  scene?  The  conductor  in  a  pet;  his  train  botmd  to  slack  up  Its 
qwed  at  an  unusual  point ;  the  passenger  conscious  that  he  was  giving  unusual  trouble; 
the  train  slacks  Its  speed;  he  stands  ready,  the  conductor  ready 'also,  to  give  the 
wont— now  JnmpI    None  but  a  timid  and  yet  resolute  man  would  fail,  and  jump  he  did.'* 

Bat  in  SofuthtDetiem  R.  Co.  v.  Singlelon,  Qa.,  it  was  held  that  if  one  leaps  from  a  train 
of  cars  moving  at  the  rate  of  fifteen  miles  per  hour,  on  the  advice  or  concurrence  of  the 
eondactor,  his  right  to  recover  would  involve  the  question  whether  he  prudently  used  the 
«aly  way  whkJi  the  rules  of  the  company  permitted  him  to  use,  and  also  his  reckleasnesa 
aod  want  of  ordlnaiy  care,  for  if  by  the  use  of  ordinary  care  he  could  have  avoided  the  In- 
jorjr,  the  company  would  not  be  liable. 

In  Ijoyd  V.  HannQHd  A  St.  Joteph  B.  Co.,  58  Mo.  608,  the  train  stopped  at  the  station  only 
a  mfaiute ;  during  that  time  plaintiff's  little  child  alighted ;  plaintiff  followed  without 
delay,  bat  after  the  train  was  in  motion,  and  received  her  injuries  in  consequence  of  jump- 
ing tnm  the  train.  Held,  that  plaintiff  would  not  be  barred  of  recovery  by  the  fact 
Ibot  ahe  jumped  from  the  train  while  in  motion.  Bee  also,  Penn.  B.  Co.  v.  KHgore,  sa 
Pboa.  St.  292,  where  the  circumstances  were  precisely  similar. 
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In  Texas  dt  Paei/lc  JRy.  Co.  ▼.  Mxurphy,  46  Tex.  8B6;  a.  o.,  S6  Am.  Bep.  29.  tbe  VoBit 
chaiised  that  startliig  the  train  on  the  instant  of  the  aignal  was  ne^igent,  and  that  vUb 
attempting  to  board  a  train  moving  rapidly  would  be  negligent  such  an  attempt^  if  tke 
train  were  moving  slowly,  would  not  be  negligent.  Heldt  error,  and  that  thia  was  a  qHi- 
tioQ  of  fact.    See  also,  Johiwon  v.  WegUheater  R.  Co.,  TO  Penn.  St.  8S7. 

In  Eppendorf  ▼.  Brooklyn  CUVt  etc.,  R,  Co.,  09  N.  Y.  195;  s.  c,  S5  Am.  Bep.  271,  tke 
plaintiff  signalled  a  street  car  to  stop ;  the  car  was  open,  wltha  side  step  or  rail;  thediivw 
applied  the  brake,  and  while  the  car  was  moving  slowly,  the  plaintiff  undertook  to  bovil 
it,  when  the  driver  started  suddenly,  and  he  was  injured.  Held,  a  proper  ease  lor  tta 
Jury.  The  court  said  :  "  Ordinarily  it  is  perfectly  safe  to  get  upon  a  street  oar mofisi 
slowly,  and  thousands  of  people  do  it  every  day  with  perfect  safety.**  And  soit ii  noi 
negligence  per  se  to  leap  from  a  street  car  in  motion,  when  it  has  not  stopped  on  raqpea. 
Wyatt  V.  CUizem*  B.  Co.,  66  Mo.  486  ;  Crigscy  v.  He^onoQU,  eU.,  R.aGo.,  75  Penn. 8t  0. 
But  contra  (obiter),  NichoHs  v.  SlJuth  Ave.  B.  Co.,  88  N.  T.  181. 

In  CMcoQO  aty  Ry.  Co.  v.  Ifuff^ord,  97  111.  600,  the  court  said:  "It  la  a  fact,  in  rqgwii 
to  which  there  is  no  dispute,  that  the  plaiutlff  desired  to  get  off  the  car  at  tbe  Palmer 
House,  and  the  drivec  had  been  notified  of  this  fact  and  had  agreed  to  stop  the  csr  sad  let 
the  plaintiff  off  at  this  place.  The  instruction,  with  these  facta  beffwe  the  Juiy,  is  nb- 
staace  directed  them,  that  if  the  plaintiff,  when  near  the  Palmer  House,  undertook  to  gd 
off  the  car  while  it  was  going  slowly,  the  driver  having  no  notice  of  his  intoifion,  beeosld 
not  recover,  although  the  car  started  forward  Just  as  he  was  stepping  oizT  Had  tbe  io- 
struotion  said  that  plaintiff,  before  he  reached  the  Palmer  House,  or  before  he  vai  o|ip> 
site  the  entrance,  without  notice  to  the  driver,  and  while  the  car  was  moving  at  its  vcal 
rate  of  speed,  undertook  to  get  off,  etc.,  it  might  have  been  sustained,  but  its  language  ia4 
meaning  are  entirely  different.  When  the  plaintiff  was  opposite  the  entrance  to  the  M* 
mer  House,  he  was  near  the  Palmer  House,  and  if,  when  oppoeite  tbe  entrance,  he  onder- 
took  to  get  off,  the  car  being  barely  in  motion,  or  as  stated  In  the  inatructlon.  whidi  may 
mean  the  same  thing^going  slowly —  and  w  he  was  in  the  act  of  steppin^^  off,  tfaeotf 
started  forward,  and  he  was  thrown  to  the  ground  and  injured,  he  might  recover — bat  had 
the  instruction  been  given  he  could  not.  We  are  of  opinion  that  the  instruction  ma  cal- 
culated to  mislead  the  Jury,  and  the  court  did  not  err  in  refusing  it.  ** 

It  is  not  necessarily  nefl^igent  in  a  paasenger  to  Jump  off  a  ndlway  train  In  fast  moiioft 
to  avoid  a  collision,  even  if  he  would  have  escaped  injuxy  by  remaining  in  his  seat.  Tta 
In  WOson  v.  Northern  Padflc  R.  Co.,  96  Minn.  278,  the  court  said :  *"nie  fourth  nqscit 
of  defendant  asked  the  court  to  lay  down  the  rule  that  there  was  no  excuse  for  plaiiittff 
Jumping  from  the  car,  unless  the  motion  of  the  car  clearly  indicated  to  persons  of  oidtaaiT 
prudence  and  understanding  that  the  car  was  then  off  the  track.  This  requested  Intiw* 
tion  was  wrong.  One  reason  of  several  why  it  was  incorrect  was  that  it  aaked  the  coon, 
instead  of  the  Jury,  to  determine  what  circumstances  would  lead  a  person  of  ordtnanr 
prudence  to  do  as  it  was  claimed  plaintiff  did . 

**  Defendant's  eighth  and  eleventh  requests  made,  in  effect,  the  prof  ositioa  that  tf  plaiaQf 
could,  with  reasonable  endeavors,  have  remained  In  his  seat,  and  if,  had  he  ao  lemaiard. 
he  would  not  have  been  injured,  then  he  cannot  recover.  This  would  make  the  ptmicirty 
of  a  passenger  Jumping  from  the  car  depend  on  the  result  alone  ;  not  upon  Ida  eserciaBfr 
ordinary  prudence  in  choosing  which  of  two  perils  to  abide,  but  upon  his  foreseeiBK  tbe 
event  of  either  perlL    The  requests  were  incorrect. 

**  The  meaning  of  defendant's  third  request  is  somewhat  ambiguous,  and  the  oont  aagfat 
have  refused  to  give  the  instruction  for  that  reason.  As  we  understand  It.  however,  and  as 
tbe  Jury  might  have  understood  it,  had  it  been  given,  it  would  put  upon  a  paasenger  the 
duty  of  determining  correctly  the  actual  existence  and  extent  of  the  danger.  The  modi- 
fication which  the  court  made  does  not  leav^  the  instruction  as  clear  as  might  be  wished. 
but  made  it,  in  effect,  an  Instruction  that  to  excuse  Jumping  from  a  car  going  at  greit 
speed,  there  must  be  such  circumstances  or  conditions  of  peril  as  would  Indooe  sach  teu 
and  tremor,  in  persons  of  ordinary  prudence  and  flnnness,  as  to  lead  them  to  sueh  actioa 
This  does  not  differ  from  the  rule  laid  down  in  tbe  general  charge. 

*'  It  Is  wen  settled,  with  reference  to  the  liability  of  common  carriers  of  passengen.  tbat 
if  through  the  negligence  of  the  carrier,  a  passenger  is  placed  In  a  sitoatkMi  of  great  peril, 
the  attempt  ot  the  passenger  to  escape  the  danger,  even  by  doing  an  act  also  ( 
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and  from  which  injury  results,  is  not  necessarily  an  act  of  contributory  negligence,  such 
as  win  prenreni  him  recovering  for  the  injury  sustained.  If  it  were,  passengers  would  be 
required  to  sui^iress  the  instinct  of  self-preservation,  and  sit  passive,  to  receive  whatever 
mii^t  befall  them,  instead  of  acting  as  nature  impels  every  man  to  act. 

**The  teat  of  contributory  negligence,  where  the  passenger  is  injured  in  endeavoring  to 
sse^e  the  peril  ia  which  the  negligence  of  the  carrier  has  placed  him,  is,  was  the  attempt 
an  unreaacmable,  precipitate  or  rash  act,  or  was  it  an  act  which  a  person  of  ordinary  pru- 
denoe  mi^it  do  Y  This  is  not  determined  by  the  result  of  the  attempt  to  escape,  nor  by  the 
result  thaK  would  have  followed  had  the  attempt  not  been  made.  To  pennit  that  to  deter- 
mine it  would  be,  in  effect,  to  require  of  the  passenger  to  Judge  with  absolute  certainty 
the  extent  to  which  the  danger  would  go  if  he  made  no  move,  and  with  like  certainty  the 
eonaequeoces  of  the  attempt  to  escape. 

'*Ia  the  case  at  bar,  no  degree  of  prudence,  and  it  is  doubtful  if  any  degree  of  skill  and 
experience  in  operating  railroads,  would  enable  one  to  determine  vrith  certainty  that  he 
would  not  be  injured  If  he  remained  in  the  car,  nor  that  he  would  be  injured  if  he  left  it. 
The  pasBWHger  in  such  a  case  must  of  necessity  Judge  of  the  danger  in  remaining  where  he 
1b.  aa  also  of  the  danger  in  attempting  to  escape,  by  the  circumstances  as  they  then  appear 
to  him,  and  not  by  the  result.  He  acts  upon  the  probabilities  as  they  then  appear  to  him, 
and  if  he  acts  as  a  man  of  ordinary  prudence  would  in  such  case  ait,  he  will  choose  the 
hasard  that  fkom  these  circumstances  appears  to  him  to  be  the  least.  If  plaintiff  did  so 
act  (Suppoalng  him  to  have  Jumped  from  the  car,  as  claimed  by  defendant),  then  the 
attCBBps  to  escape  was  not  contributory  negligence.  Stokes  v.  SaUonsUUU  18  Pet.  18t ; 
Bud  V.  JTew  York  Central  R.  Co.,  81  N.  T.  814 ;  Twomley  v.  Central  Park,  etc., R.  Co., 
M  id.  158;  B.  c, 25  Am.  Bep.  102.  Tliat  he  was  injured  in  his  attempt  to  escape,  and  that 
those  who  lemained  in  the  car  were  unhurt,  might  of  course  be  considered  by  the  Jury  in 
dflttfiniiilag  this  question."   Bee  note,  86  Am.  Bep.  164. 


S 


POEBCE  y.  CiTT  OF  NeW  BeBFOBD. 

(189  Mass.  684.) 
IfegHfenee — dtfect  in  highway  —  coasting  o^n  ttr^, 

upon  hand-aledfl  on  a  city  street  is  not  a  defect  or  want  of  rejwlr  ol 
a  highway,  for  which  the  city  is  liable  to  one  injured  tbereby. 

UFFIOIENTLY*  reported  in  note,  35  Am.  Sep.  782. 


TTittttTaATf  Y.  OomfTBCTICnT  BlYEE  LuiCBER  OOXPAVT. 

(1»  Mass:  660.) 

OtnMutianal  law  —  State  regulaU0h  ofrafU, 

k  itetiite  of  MawchuaettB,  prohibiting  the  driving  or  floating  of  logs,  timber, 
etc,  down  the  Connecticut  river,  unless  the  same  Mre  formed  Into  rafts  and 
Boffleiently  manned,  is  constitutional  as  to  logs,  etc.,  coming  from  another 
State  through  MsBsacliuaetts  on  the  way  to  a  third  State. 
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ACTION  for  injury  to  boat  by  floatings  logs.    The  opinion  statai 
the  point.     The  plaintiff  had  judgment  below. 

0,  M.  Stearns  {H.  K.  Hawes  with  him),  for  defendants 

M.  P.  KnawUon  A  O.  L.  Long^  for  plaintiff. 

LoBDy  J.  At  the  trial,  no  question  was  made  of  the  propriety  of 
any  ruling  except  one  upon  the  provisions  of  the  Oen.  Stat8.«  ch.  7& 
§  5.  The  presiding  judge  ruled  that  any  acts  done  in  yiolation  of 
that  statute  were  prima  facte  wrongful ;  and  the  only  objection 
made  by  the  defendant  to  the  ruling  is  that  the  statute  is  nnoonsri* 
tutional,  for  the  reason  that  it  is  not  competent  for  the  legislatDiv 
of  the  Commonwealth  to  pass  any  law  upon  that  subject,  it  being 
within  the  exclusive  jurisdiction  of  Congress  in  the  exercise  of  its 
power  "  to  regulate  commerce  among  the  several  States.'' 

The  chapter,  of  which  the  section  in  controversy  *  forms  a  part, 
contains  six  sections,  and  the  title  is  ''  Of  timber  afloat  or  cast  on 
shore.''  The  other  five  sections  of  the  chapter  guard  very  strictlf 
the  rights  of  property  in  logs,  masts,  spars  and  other  timber  which 
is  properly  floating  in  the  river  ;  and  interference  with  snch  prop- 
erty is  prohibited  under  highly  penal  provisions.  The  statute  does 
not  profess  to  take  from  the  character  of  the  Connecticut  river  that 
of  a  great  highway,  and  it  is  not  necessary  to  consider  whether 
strictly  that  river  is  or  is  not  technically  "  navigable  waters."  The 
tide  does  not  ebb  and  flow  therein  within  the  limits  of  this  Com- 
monwealth, and  dams  and  bridges  by  authority  of  the  legislature 
of  Massachusetts  have  been  erected  over  and  across  it  in  varions 
places. 

It  is  not,  in  our  view,  necessary  to  discuss  the  relative  rights 
of  Congress  and  the  legislatures  of  the  several  States  to  pass  laws 
affecting  interstate  commerce.  No  question  upon  that  subject  can 
be  raised  upon  the  facts  in  this  case,  nor  can  any  such  question  be 
raised  under  this  provision  of  law. 

*  "  No  person  shall  cause  or  permit  to  be  driven  or  floated  down  Connecticut  itrer.  uj 
masts,  spars,  logs  or  other  timber,  unless  the  same  are  formed  or  bound  into  rafts  sad 
I^aoed  under  the  care  of  a  sufficient  number  of  persons  to  govern  and  numage  the  saneM 
as  to  prevent  damage  thereby.  If  damage  is  done  to  a  bridge  or  dam  upon  or  over  said 
river,  by  any  timber  so  driven  or  floated  In  any  manner  not  herein  allowed,  the  owner  ol 
the  timber,  and  every  person  who  causes  or  permits  the  same  to  be  ao  driven  or  floetsd 
shall  be  jointly  and  severally  liable  for  all  such  damage,  to  be  recovered  by  the  pai^ 
injured  In  an  action  of  tort." 
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When  there  is  such  a  state  of  facts^  or  there  are  such  provisiorrs 
or  law  as  to  raise  the  question  of  such  relative  rights,  a  discussion 
of  the  snbjecc  is  always  interesting,  nor  is  it  wholly  free  from  diffi- 
culty, and  if  wo  confine  ourselves  to  the  words  used  by  different 
judges,  there  is  undoubtedly  an  apparent  conflict  in  adjudicated 
cases.     It  is  not  important  to  consider  in  this  case  how  far  such 
conflict  is  real,  or  only  apparent.     There  is  no  doubt,  that  upon 
such  a  stream  as  this,  matters  may  arise  which  ai*e  subject  to  State 
legislation,  or  that  the  stream  may  be  the  means  of  such  interstate 
communication  as  to  authorize  the  legislation  of  Congress  to  regu- 
late the  commerce  thereon.     In  the  comparatively  recent  case  of 
Railroad  Co.  v.  ffusen,  95  U.  S.  465,  Mr.  Justice  Stroko,  in  deliv- 
ering the  opinion  of  the  court,  uses  this  language:  *' While  we 
unhesitatingly  admit  that  a  State  may  pass  sanitary  laws,  and  laws 
for  the  protection  of  life,  liberty,  health  or  property  within  its  bor- 
ders ;  while  it  may  prevent  persons  and  animals  suffering  under  con- 
tagious or  infectious  diseases,  or  convicts,  etc.,  from  entering  the 
State ;  while  for  the  purpose  of  self-protection  it  may  establish  quar- 
antine and  reasonable  inspection  laws;  it  may  not  interfere  with 
transportation  into  or  through  the  State,  beyond  what  is  absolutely 
necessary  for  its  self-protection."  This  language  is  broad  enough  to 
cover  a  much  wider  field  of  legislation  than  this  statute  attempts. 
As  before  said,  this  legislation  does  not  attempt  to  deprive  the 
Connecticut  river  of  the  character  of  a  highway.    It  docs  not  inter- 
fere with  any  use  of  it  as  such,  and  all  interstate  commerce  may  be 
conducted  over  its  waters  with  the  same  freedom  as  over  its  roads, 
bridges  and  other  highways.     If  the  legislature  had  ordered  that 
the  Connecticut  river  should  not  be  used  for  the  transportation  of 
logs,  masts  and  spars  from  the  State  of  Vermont  to  the  State  of 
Connecticut,  a  very  different  question  would  have  been  presented. 
That  question  does  not  arise,  and  need  not  be  discussed.     That  it 
is  competent  for  the  legislature  of  a  State  to  prescribe  the  mode  in 
which  its  ways  shall  be  used  to  avoid  collision  and  conflict,  and  to 
prevent  injuiy  to  persons  or  property  rightfully  thereon  and   to 
prevent  obstructions  therein,  cannot  be  questioned  ;  and  such  legis- 
lation has  no  relation  to,  and  does  not  interfere  with,  commerce 
between  the  States.     The  section  of  the  law  declares  in  its  terms 
the  object  and  purpose  of  its  provisions.     It  requires  logs,  masts 
and  spars  to  be  so  arranged  that  they  may  be  controlled  by  those 
liaTing  them  in  charge,  and  its  purpose  is  to  prevent  damage  to 
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dHins  and  bridges,  lawfully  erected  upon  and  across  the  Tirer. 
Neither  a  log  nor  any  number  of  logs  floating  upon  the  snrfice 
of  a  stream,  uncontrolled  and  uncontrollable,  is  navigation  or 
commerce. 

The  case  perhaps  most  strongly  relied  upon  by  the  defendant, 
that  of  Railroad  Co.  v.  Husen,  tibi  supra^  bears  no  analogy  in  its 
facts  to  the  case  at  bar.  The  legislature  of  Missouri  had  under- 
taken to  enact  that  cattle  from  Texas  should  not  be  transported 
through  the  State  of  Missouri  except  in  the  particular  mode 
pointed  out  m  its  statute.  The  law  did  not  apply  to  any  great 
river  as  a  highway,  nor  to  any  of  the  ordinary  public  roads  of  the 
State;  but  to  the  mode  of  transportation  within  railway  cars.  If 
the  State  of  Missouri  had  enacted  a  luw  that  no  cattle  from  Texas 
should  be  driven  through  that  State  upon  its  highways  into  another 
State  for  sale,  it  may  be  conceded  that  the  decision  of  the  Sopreme 
Court  of  the  United  States  in  Railroad  Co.  v.  Husm  would  haTc 
been  applicable,  and  that  such  legislation  was  not  within  the  an- 
thority  of  the  State.  To  present  any  analogy  between  the  passage 
of  cattle  through  a  State  and  the  facts  of  the  case  at  bar,  the  pro- 
vision of  law  should  be  that  no  cattle  from  anywhere  shonld  be 
allowed  to  be  at  large  in  the  street  without  a  keeper ;  and  when  it 
has  been  decided  by  any  competent  anthonty  that  it  is  not  wiihin 
the  power  of  a  State  legislature  by  law  to  forbid  cattle  being  ^t 
large  m  a  highway  without  a  keeper,  there  will  bo  some  f oandation 
for  the  claim  that  a  State  has  no  power  to  prevent  logs,  masts  and 
spars,  uncontrolled  and  uncontrollable,  from  floating  down  the 
stream,  carrying  with  them  bridges  and  dams,  and  destroying  every 
variety  of  boat  and  vessel  employed  in  useful  and  lawful  commerce. 

The  defendant  however  relies  with  mach  confldence  upon  the 
decision  by  the  Supreme  Court  of  Maine  in  the  case  of  Trettt  r. 
Lord,  42  Mo.  552.  It  is  contended  that^y  the  decision  in  that 
case  the  right  of  every  person  to  float  logs  upon  navigable  waior? 
is  absolute,  and  the  power  to  regulate  it  is  alone  in  Congress.  ->'* 
such  principle  is  embraced  within  that  decision.  Upon  the  oilier 
hand,  the  right  of  the  State  to  legislate  upon  the  subject  is  «pl»<*'*l 
as  absolute,  even  to  the  extent  of  deciding  that  the  use  of  snch 
stream  may  be  absolutely  forbidden  by  the  legislature.  The  plaint- 
iff in  that  case  contended  that  by  a  grant  of  five  thousand  acres  of 
land  made  by  the  legislature  of  the  Commonwealth  of  Massi- 
chusetts,  on  February  7, 1820,  he  became  possessed  of  theexclnsivs 
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rigbt  to  the  use  of  the  stream,  upon  which  his  dam  was  erected, 
within  the  limits  of  his  grant,  and  that  such  ownership  authorized 
him  to  construct  a  dam  across  the  stream  because  tlie  grant  was 
upon  the  condition, among  other  things,  that  he  should  give  abend 
with  sureties  that  he  would  within  two  years  erect  and  put  in  oper- 
ation a  good  and  sufficient  saw-mill  and  grist-mill  on  the  stream  in 
qoestion,  and  that  he  had  thus  erected  snch  mill,  and  that  said 
mill  at  the  time  of  the  alleged  trespass  was  standing  and  in  oper- 
ation. The  important  question  decided  by  the  court  was  not 
whether  the  legislature  had  authority  to  act  upon  the  subject  of 
the  use  of  that  stream,  but  whether  as  matter  of  fact  it  had  acted. 
It  was  stated  in  that  case  that  there  was  a  distinction  between  the 
rights  of  property  in  a  State  and  the  rights  of  sovereignty  ;  that 
the  former  could  be  li>st  by  non-use  or  by  disseizin  ;  that  the  latter 
could  not  thus  be  lost;  and  in  construing  the  grant  to  Treat,  the 
court  held  that  the  grant  was  a  grant  only  of  property,  and  was 
not  in  any  sense  a  grant  of  its  rights  of  sovereignty;  that  the  right 
of  every  individual  to  use  the  waters  of  such  stream  could  not  be 
taken  away  by  any  grant  of  the  right  of  property  in  it  by  the  State, 
because  a  grant  of  the  right  of  property  is  construed  as  having  been 
made  subject  to  that  public  easement  which  can  bo  destroyed  only 
by  an  exercise  of  sovereignty  by  the  legislature.  The  opinion  in 
that  case  is  carefully  analyzed,  and  the  various  head  notes  very 
clearly  state  the  exact  points  decided,  the  first  of  which  is  in  these 
words  :  ''The  State,  by  virtue  of  its  sovereignty  or  right  of  emi- 
nent domain,  may  abridge,  control  or  destroy  a  public  easement  in 
a  stream  within  its  limits  ;  but  until  it  does  so  by  positive  legisla- 
tion, all  persons  may  lawfully  enjoy  such  easement  in  common  with 
the  State/'  If  this  proposition  is  sound,  it  is  clear  that  the  au- 
thority of  the  legislature  is  much  more  extensive  than  that  which 
has  been  exercised  by  the  legislature  of  Massachusetts.  The  next 
essential  point  decided  in  that  case  is  that  ''a  conveyance  by  the 
State  of  all  its  right,  title  and  interest  in  and  to  the  lands  over 
which  a  navigable  stream  flows,  does  not  authorize  the  grantee,  or 
those  cluming  under  him,  to  use  exclusively  or  to  destroy  the  pub- 
lic easement  in  said  stream.'' 

Neither  of  these  propositions,  nor  any  other  decided  in  that  case, 
has  the  slightest  bearing  upon  any  question  involved  in  the  present 
case.  There  is  no  intimation  that  the  legislature  has  not  author- 
ity to  regulate  the  mode  in  which  the  easement  should  be  used  ;  but 
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on  the  other  hand,  the  power  is  expressly  asserted  iu  the  legislaiun.', 
not  only  to  regulate,  but  to  prohibit  the  exercise  of  the  right;  nor 
is  tiiere  any*  thing  in  the  report  of  the  case,  which,  by  implicaiiou 
even,  can  be  understood  as  recognizing  the  fact  that  a  single  log  or 
many  logs  floating  uncontrolled,  with  no  power  of  the  owner  oyer 
them,  is  either  commerce  or  navigation.  All  the  language  of  ibe 
report  implies  that  the  logs  were  at  all  times  under  the  control  and 
direction  of  those  driying  them.  It  would  be  impossible  upon  any 
other  theory  to  satisfy  the  rules  of  law  which  were  given  to  the  jun 
in  regard  to  the  care  and  diligence  of  the  defendant,  and  the  respect 
which  he  was  bound  to  have  for  the  plaintififs  rights,  and  that  his 
own  must  be  so  exercised  as  to  do  the  least  injury  to  the  plaintiff 
property.  It  would  be  a  mere  absurdity  to  say  that  the  right  to 
use  the  river  for  logs  tumbled  into  the  stream,  and  floating  dovn 
uncontrolled,  and  carrying  with  them  the  plaintiff's  dam,  ii  con- 
sistent with  the  law  declared  in  that  case. 

The  case  of  Garter  v.  Thurston^  58  N,  H.  104,  is  no  more  favor- 
able to  the  claim  of  the  defendant.  In  that  case  it  was  decided 
only  that  any  person  had  the  right  to  make  a  reasonable  use  of  a 
public  stream  ;  that  in  such  use  he  was  not  responsible  for  any 
damage  done  without  his  fault,  that  is,  that  the  use  itself  is  not  a 
wrong-doing ;  but  that  he  is  responsible  for  injury  done  by  his 
carelessness. 

There  is  no  ground  for  the  inference  that  in  the  use  of  the  river 
as  a  highway  the  legislature  may  not  make  suitable  regulations 
for  its  more  convenient  and  safe  use  by  persons  having  equal  rigbu 
thei-eon,  or  that  a  use  in  violation  of  such  regulation  is  authorized 
under  the  Constitution  of  the  United  States,  and  cannot  be  limited 
by  State  legislation  because  such  regulation  is  an  interference  with 
interstate  commerce. 

BxcepHons  opemM 
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Fbbnch  v.  City  of  Bostok. 

(199  Mam.  MKi.) 

% 

JNtUeipal  eorparaHon  —  negligence  in  perfonnanee  of  etatuiorp  duty, 

A  dtj,  bound  bj  statute  to  maintain  a  draw-bridge  as  part  of  a  public  high- 
way, is  not  liable  to  the  owner  of  a  vessel  for  detention  caused  by  the  draw 
being  narrower  than  the  law  prescribes,  nor  for  the  action  of  the  superintend- 
ent of  the  bridge,  resulting  in  delaying  the  vessel,  in  the  absence  of  an 
express  statutory  liability  * 


ACTION  of  damages  for  detention  of  vessel  by  the  defendant's 
snperin tendon  t  of  a  public  draw-bridge.  The  draw  was  nar- 
rower than  was  prescribed  by  law,  and  the  superintendent  refused 
to  open  it  because  it  was  too  narrow  for  the  passage  of  the  TesseL 
The  opinion  states  other  facts. 

(7.  MarsiOHj  for  plaintiff. 

H.  B.  Sargent,  Jr»,  for  defendant. 

HoRTOir,  J.  The  Statute  of  1874,  oh.  259.  imposes  upon  the 
city  of  Boston  the  duty  of  maintaining  Warren  Bridge  as  n  public 
highway  ''at  its  own  expense,  and  in  accordance  with  such  ordi- 
nances as  the  city  council  of  said  city  may  establish."  The  duty 
thus  imposed  upon  the  city  is  a  public  duty,  from  the  performance 
of  which  it  receives  no  profit  or  advantage.  It  is  well  settled  in 
this  Commonwealth,  that  no  private  action  can  be  maintained 
against  a  city  for  the  neglect  to  perform  such  a  duty,  unless  it  is 
expressly  authorized  by  statute.  Hill  t.  Boston,  1:12  Mass.  344  ;  s. 
c,  23  Am.  Rep.  332,  and  cases  cited.  By  statute  the  city  is  liable 
to  a  traveller  thereon  for  any  defect  in  the  highway  of  which  the 
bridge  is  a  part,  but  there  is  no  statute  which  makes  it  liable  to  a 
private  action  for  a  failure  to  provide  a  draw  of  proper  width,  or  for 
the  carelessness  of  the  superintendent  of  the  bridge  in  delaying  ves- 
sels which  seek  to  pass  through  the  draw.  It  follows  that  the 
plaintiff  cannot  maintain  this  action. 

Judgment  for  defendant. 

*  Oompaie  MouUon  r,  Searborauifii  (71  Me.  987),  86  Am.  Bep.  806. 
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Cole  ▼.  City  of  Newbarjrport. 


OoLB  T.  Orrr  of  Nbwburypobt. 

(m9fMa.6M.> 

MmMptA  earparaUon — nsgUgence—Ue&iuinff  exhSbUion  of  miknai 

A  eitj,  hftving  for  a  fee  liceneed  the  owner  of  an  animal  to  erect  a  booth  oa  a 
public  equare  and  there  to  exhibit  the  animal,  is  not  liable  for  an  iijuj 
caused  bj  the  animal's  frightening  a  horse  while  such  animal  waa  beliif  «s- 
erdsed  on  the  public  street  outside  the  booth. 

n  UFFIOIBNTLY  reported  in  note,  85  Am.  Bep.  7W. 


OJ^Q'EIB 


IN  THS 


SUPREME  COURT 


or 
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Statb  v.  Toriktts. 

0»Miim.l.) 

Qj/lctr — publie  —  uUra  vire» — ratification  ty  8tat^ 

an  mgnni  of  the  State,  without  authority,  sells  propertj  of  the  State 
and  takes  a  note  in  payment,  the  legislature  may  ratify  his  act  and  enforoa 
the  note.    {8es  note,  p,  897.) 


A 


CTION  on  a  promisaory  note.    Tho  opinion  states  the  poinU 
The  plaintiff  had  judgment  below. 


McCluer  S  Marshy  and  Bigelow,  FUmdrau  d  Clarke  for  appeU 
Isnts. 

Davis,  (y Brian  d  Wihon,  for  respondent 

CoRKBLL,  J.  In  a  former  action  between  these  parties,  the  ques- 
tion was  presented  to  this  court,  on  appeal  therein,  as  to  the  valid* 
ity  of  the  note  in  controversy  in  this  action.  Upon  the  facts  therein 
stated,  it  was  held  invalid  for  want  of  considemtion,  for  the  reason 
>;hat  it  was  given  sololv  upon  an  nnanthorized  sale  of  logs  from 
plaintiff  to  defendants,  made  by  nn  neenf  of  the  former,  by  which 
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no  title  or  interest  whatever  in  the  property  was  transferred.  U 
Miuu.  332.  Since  then,  aud  before  the  commencement  of  iliii 
action,  the  State,  by  legislative  enactment,  has  duly  and  fully  rati- 
fied and  adopted  the  act  of  its  agent  Harriman  in  making  the  sale 
and  taking  the  note,  and  the  question  now  before  us  relates  to  the 
legal  effect  of  this  ratification.  It  is  objected  that  it  is  inefiectire 
for  any  purpose,  because  a  contract  void  as  prohibited  by  statute 
cannot  be  made  good  by  a  subsequent  statute.  While  this  is  trne 
as  to  acts  end  contracts  made  absolutely  void  and  prohibited  bylaw 
because  of  their  illegal  character,  and  as  being  contra  bonos  moWj 
the  inile  has  no  application  to  the  facts  of  this  case.  Giving  credit 
on  the  sale  of  logs,  or  taking  notes  in  payment,  is  not  prohibited  bj 
any  law  or  statute.  The  act  of  Harriman  as  the  agent  of  the  State 
in  giving  credit  to  the  defendants  on  the  sale  of  his  principars  prop- 
erty to  them,  though  unauthorized  and  impliedly  prohibited  by  the 
statute  which  gave  him  his  authority,  was  not  in  itself  an  act  of  a 
wrongful  or  immoral  nature,  or  tainted  with  any  vice  of  illegality 
of  that  character,  nor  was  it  prohibited  as  such  by  any  statute 
The  statute  under  which  he  acted  was  not  directed  to  that  end. 
It  was  rather  in  the  nature  of  a  power  of  attorney,  which  conferred 
upon  the  agents  of  the  State  a  specific  and  limited  authority  in  ref* 
ei'ence  to  certain  matter8,and  which  defined  particularly  the  extent 
of  such  authority.  In  making  the  sale  of  his  principal's  property 
on  time,  and  taking  a  note  for  the  purchase-money,  the  agent,  Harri- 
man, exceeded  his  delegated  authority,  and  for  that  reason  alone, 
his  act  was  an  invalid  one.  It  was  competent  however  for  the 
State  as  principal  to  make  it  good  by  legislative  enactment,  adopt- 
ing it  as  its  own  ;  for  it  could  have  authorized  it  in  the  first  instance, 
and  whatever  it  can  do  or  direct  to  be  done  originally,  it  can  sub- 
sequently, and  when  done,  lawfully  ratify  and  adopt,  with  the  same 
effect  as  though  it  had  been  properly  done  under  a  previous  author- 
ity.  That  the  State  might,  through  its  legislature,  in  the  absence 
of  any  prohibition  in  its  fundamental  law,  have  authorized  Harri- 
man as  its  agent  in  the  first  place  to  make  the  very  sale  he  did,  ad- 
mits of  no  doubt  The  proprietary  rights  of  a  State  are  as  absolute 
and  unqualified  as  those  of  an  individual.  It  may,  in  the  absence 
of  any  self-imposed  restrictions  in  its  Constitution,  sell  and  dispose 
of  its  property  upon  its  own  terms  and  conditions,  for  cash  or  upon 
credit ;  and  it  may  also  take,  hold  and  enforce  notes  and  obligation! 
received  from  the  purchasers  of  its  property,  the  same  as  individual-^ 
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can.  But  aa  the  legislative  department  is  the  only  one  that  repre- 
sents the  State  in  respect  to  such  rights,  it  alone  can  exercise  the 
power  necessaiy  to  the  enjoyment  and  protection  of  those  rights,  by 
the  enactment  of  statutes  for  that  purpose.  In  the  case  before  us, 
the  State  has  duly  ratified  the  acts  of  its  agent  in  making  the  sale 
to  the  defendants,  so  that  the  title  to  the  property  which  they  pur- 
chased, the  possession  of  which  they  still  hold,  has  become  perfect, 
and  they  cannot  longer  object  that  the  note  they  gave  is  without 
consideration. 

In  respect  to  the  other  point  suggested  by  the  defendants,  in 
respect  to  the  character  of  the  plaintiff's  title  to  the  property  which 
it  sold  to  the  defendants,  it  is  fully  answered  by  the  case  of  Schulen- 
herg  v.  ffarriman,  21  Wall.  44,  where  it  was  held  that  the  legal 
title  of  the  State  to  the  lands  from  which  the  logs  in  question  were 
taken  was  an  absolute  one,  and  that  a  stranger  to  the  grant  under 
which  the  State  holds  its  title  cannot  raise  any  question  upon  the 
non-performance  of  any  of  the  subsequent  conditions  contained  in 
such  grant  The  same  doctrine  is  also  explicitly  held  in  Baker  v. 
Gee,  1  Wall.  333. 

Order  affirmed. 

Non  BT  THE  Bkpobtbb.  —Judge  Cooler  says  (Const.  lim.  *S71) :  "  A  retrospective  stat* 
Qte  coring  dafecta  in  legal  proceedings  where  they  are  in  their  nature  irregularities  only, 
and  do  not  extend  to  matters  of  Jurisdiction,  is  not  void  on  constitutional  grounds  unless 
expresRfy  forbidden.  Of  this  class  are  the  statutes  to  cure  irregularities  in  the  assess- 
ment of  property  for  tcuuition  and  the  levy  of  taxes  thereon ;  irregularities  in  the 
oiganltstton  or  elections  of  corporations;  irregularities  in  the  votes  or  other  action  by 
municipal  corporations,  or  the  like,  where  a  statutory  power  has  failed  of  due  and 
regular  execution  through  the  carelessness  of  officers  or  other  cause ;  irregular  pro- 
oeedhigH  in  courts,  etc**  *'0n  the  same  principle  legislative  acts  validating  Invalid 
contracts  have  been  sustained.  When  these  acts  go  no  further  than  to  bind  a  party  by  a 
confcnHit  which  he  has  attempted  to  enter  into,  but  which  was  invalid  by  reason  of  some 
personal  inability  on  his  part  to  make  it,  or  through  n^lect  of  some  legal  formality,  or  in 
consequence  of  some  ingredient  in  the  contract  forbidden  by  law,  the  question  which  they 
nggeet  is  one  of  policy,  and  not  of  constitutional  power.*'  P.  *874.  "The  right  which 
the  healing  act  takes  away  in  such  a  case  is  the  rifjht  in  the  party  to  avoid  hU  contracU^ 
a  naked  legal  right  which  it  is  usually  unjust  to  insist  upon,  and  which  no  constitutional 
provision  was  ever  designed  to  protect/*  P.  *878.  **  But  the  healing  statute  must  in  all 
cases  be  confined  to  acta  which  the  legislature  might  previously  have  authorized.  It  can- 
not make  good  retroepectlTely  acts  or  contracts  which  it  had  no  power  to  permit  or  sanc- 
tion in  advance.**  P.  *389.  As  when  a  grantor  undertakes  to  convey  more  than  he 
possenes,  or  in  contravention  of  bis  title,  or  in  fraud  of  the  rights  of  his  principaL  P^ 
*S?9.  **  The  operation  of  these  cases  however  must  be  carefully  restricted  to  the  parties  to 
the  original  c(»tract,  and  to  such  other  persons  as  may  have  succeeded  to  their  risrhts  with 
DO  greater  equities.**    P.  *378.    See  also.  Wade  on  Retro-active  Laws,  ch.  7. 

The  following  cases  illustrate  these  principles  : 

What  may  he  txUified.  Town  bounty  bonds  issued  without  authority  to  induce  enlist- 
menta.  Kunkle  ▼.  Town  of  fVanldiri,  13  Mbin.  127;  Wlncheater  v.  Corinna,  66  Me.  9; 
8   P.  Inhabitants  of  Pemtnrooh  v.  Qrovcr,  11  Allen,  W  ;  Brook  v.  Town  of  Woodbury^ 


m 


MINNESOTA, 
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0  Conn.  180.  Oounty  bonds  iiregulariy  «secated.  Thommm  ▼.  Lee  Cmmty,  S  WaD.  C;. 
Invalid  municipal  tailway-aid  bonds.  Bow  ▼.  Mayor^  80  Qa.  846 ;  OCty  cf  Brfdgtport  t. 
HotutUonic  H,  Co.,  15  Oonn.  476;  MeMUllen  r.  BoyU,  6  Iowa,  804.  A  tenancy  toU  m 
between  persons  holding  under  a  Connecticut  title.  Satteriee  ▼.  Matthewe,  18  8.  AH 
160 ;  8.  c,  8  Pet.  880.  A  bond  f or  Jail  limita.  IFolter  v.  Baeon,  8  Sfass.  488.  A  lUbOity 
for  supporting  the  widow  and  children  of  an  inhabitant.  InhdbUanU  of  BrUlgewaiUr  r. 
InhabUanta  of  Pli/mout/^  07  Mass.  388.  A  deed  made  as  executor  and  tnistee  before 
Appointment  and  qualification.  Weed  v.  Domwarit  114  id.  181.  InsQlven^  prooeediogi 
had  before  a  person  acting  as  Judge  without  title  to  the  office.  Denny  ▼.  MaJUoon,* 
.Allen,  861.  Contracts  partly  void  for  usury.  SavinifM  Bank  v  AUen^  88  Conn.  07  Se> 
ourlty  void  for  usury.  Andrews  v.  RueuU^  7  filackf.  774  :  WUeon  v.  Hardeaty^  I  M(LcIl 
66.  A  note  discounted  by  a  bank  having  no  power  to  discount  Lewie  v.  JSItom,  14  Ofau 
847.  A  mortgage  executed  by  a  corporation  without  authority.  IViurt ee^  v.  McCamolnh  i 
Ohio  Stat.  168.  A  contract  void  for  stock-Jobbingp  by  the  repeal  of  the  statute  Ifak- 
toum  V.  Franklin,  85  Barb.  600.  A  married  woman*s  deed  imperfectly  executed.  Wetn» 
V.  Mercer,  8  Pet.  88 ;  Dentzel  v.  WaldU,  80  Cal .  188.  A  check  void  for  want  of  a  stamp. 
by  a  subsequent  statute  allowing  one  to  be  affixed.  Oibeim  v.  JTiZiiNiffxl,  18  MIeh.  tM.  A 
bond  void  for  want  of  a  stamp,  by  the  repeal  of  the  stamp  act.  State  v.  Norwood,  ti 
JId.  186.  A  levy  made  after  the  expiration  of  the  statutory  time.  StUby  v.  BeAm,  it 
Wis.  1 ;  Mather  v.  Chapman,  6  Conn.  54.  Taxes  and  assessments  irregularly  IsM.  JfiSt 
V.  CharUton,  80  Wis.  400 ;  Blount  v.  Ctty  of  JanesvWe,  81  id.  648.  A  marriage,  so  as  to 
legitimate  a  bastard.  Gos/ien  v.  SCoytin^toyi,  4  Conn.  800;  10  Am.  Dec.  ISl.  llieoeitificsteof 
formation  of  a  bank  defectively  executed.  Syraeuae  City  Bank  v.  Davie,  16  Bart,  itt  A 
deed  lacking  the  notary's  seal  to  the  acknowledgment,  tfuch  omission  rendering thedeed  in- 
adequate to  pass  title .  Mazey  v .  Wise,  25  Ind .  1 .  A  deed  so  defectively  executed  bj  tbe 
grantor  that  it  passed  no  title.  Dulaney  v .  TOgham,  6  G.  &  J.  461 .  A  sherilTftdeedenibcsc- 
ing  land  out  of  his  bailiwick,  the  consideration  having  been  paid  and  applied  to  the  omer's 
debts.  Mengea  v.  Wertman,  1  Penn.  St.  288.  A  detnl  acknowledged  by  husband  aad 
wife  outside  the  State  by  an  unauthorized  officer.    Stevens  v.  Martin,  18  Ftem.  Stat.  VL 

WhaJt  may  not  he  ratifled .  An  expenditure  by  a  city,  for  harbor  improvementiL  is  ex- 
cess of  the  amount  originally  authorised  by  the  legldature.  Haat)rouek  v.  Ctty  of  Mi- 
tcaukee,  18  Wis.  37.  County  bonds  void  because  not  issued  in  conformity  to  the  directioM 
of  the  act  authorising  their  issue.  Comr'a  v.  Carter,  8  Kans.  11&  A  sherilTs  sale  beM  bf 
the  court  to  pass  no  title.  Ifayes  v.  Deutler,  83  Penn.  St.  406.  Judicial  proceedings  void 
for  want  of  Jurisdiction.  Richards  v.  Rote,  68  Perm.  St .  848.  A  conveyance  by  a  naniad 
woman  void  for  want  of  power  to  convey.  Shovk  v.  Brown,  61  Penn.  St.  8S0.  A  cantata 
for  sale  of  intoxicating  liquors,  void  when  made  by  a  subsequent  repeal  of  the  proliibiiof7 
statute.  Hathaway  v.  Mtnwn,  44  Me.  67;  Baucher  v.  Manuel,  47  id.  68.  A  relesse  o( 
dower,  voidable  when  executed,  and  avoided  before  the  passage  of  the  act.  A6(U»^ 
Palmer,  61  id.  480.  A  note  payable  in  prohibited  bank  bills,  by  the  repeal  of  the  proUb- 
itory  statute.  Springfield  Batik  v.  Merrick,  14  Mass.  328;  S.  P.,  Milne  v.  Huber,  S  McUaa. 
818.  A  contract  to  sell  lottery  tickets,  forbidden  by  statute,  by  the  repeal  of  the  probib- 
itory  statute .  Roby  v.  Weat,  4  N.  H.  886.  As  to  a  bona  ftde  purchaeer,  a  deed  executed 
in  presence  of  only  one  witness,  the  statute  originally  requiring  two,  by  a  subsequent  tfstnte 
declaring  such  deeds  sufficient.  Melgher  v.  Sti-ong,  6  Minn.  177;  Thompmn  v.  Jforvos. 
id.  808.  A  marriage  of  a  female  pauper,  so  as  to  render  a  town  Uable  for  supplies  fomisbed 
her  before  the  act.  Brunswick  v .  Litctifield,  2  Oreeid.  28.  An  assessment  omitting  a  lot 
within  the  district  declared  to  be  benefitted.  People  v.  Lynch,  51  Cal.  15;  s.  c.,81  Am.  Bep 
667.  A  town  vote  to  subscribe  for  railroad  stock  in  excess  of  the  sum  authorised.  Mctr- 
ahall  V.  SiQiman,  61  111.  8ia  A  similar  vote  in  the  absence  of  any  legiaUtive  autboriadoo. 
Barnes  v.  Town  of  Loam,  84  id.  461.  An  order  of  a  board  of  supervisors  for  the  opeoiog 
of  a  rond  issued  without  conforming  to  a  constitutional  requirement.  Seiheri  v  Li^*^ 
6  W.  Va.  57.  An  ordinance  annulled  for  want  of  Jurisdiction,  notice  of  its  intended  pswf 
not  having  been  given  to  the  persons  affected.  Boiee  v.  City  of  Hati^/leld,  88  K.  J  L.  96. 
A  sale  of  a  remainder  in  proceedings  by  life  tenants,  no  authorl^  nyjating  for  such  a  i^- 
MaxireU  v.  Ottetachius,  40  N.  J.  L.  8B8;  s.  o.,  80  Am  Rep.  848.  A  transfer  1^  a  bositl  d 
supervisors,  of  money  raised  by  a  sale  of  swamp  lands,  to  a  railroad  company  to  aid  it  ta 
constructing  a  road,  the  transfsr  not  having  been  authorised  by  popular  vote.    Mmtr  t. 
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UcmarA  douniy,  40  Iowa,  61.  A  tax  in  excess  of  the  authorized  nite.  Ra&road  Co.  v. 
WoodeodCt  18  Kans.  SO.  A  decree  obtained  against  legatees  without  seirlce.  McDattiel 
V.  Conr^  19  DL  SMl  A  municipal  tax  on  property  outside  the  city  limits,  by  a  subsequent 
statute  glring  power  to  extend  such  limits.  McManning  v.  Rirrar,  46  Mo.  870.  A  sale 
on  executioo  after  the  return  day.  Dale  v.  Medcalf^  9  Penn.  St.  106^  A  married  woman'a 
deed  Inperfeolly  executed.    SlUUnan  v.  Cummirut  18  Ohio,  110. 


MoBBiLL  y.  St.  Anthony  Falls  Wateb-Poweb  Oohpant. 

(96  Minn.  9SS.) 

Water  and  wUer^oura^ — riparian  rights  in  navigable  stream. 

The  State  may  aathoriae  a  riparian  owner  upon  a  stream  not  navigable  at  the 
pohit  in  question  but  becoming  navigable  below,  to  dam  the  stream  and  use 
the  water  for  liia  parposes,  but  not  to  the  injury  of  other  riparian  owners. 

THE  opinion  states  the  case.      The  plaintiff    had    judgment 
below. 

Benton  S  BenUm,  for  appellant. 

Shaw  dt  Levi  and  LoAren^  McNair  <&  CHlJUlan,  for  respondents. 

OiLFiLLANy  G.  J.  Nicollet  Island,  above  the  Falls  of  St.  An- 
thonvy  divides  the  Mississippi  river  into  two  channels — one,  mach 
the  larger,  flowing  on  the  west  side,  and  the  other  flowing  on  the 
east  side  of  the  island.  Hennepin  Island  lies  between  these  two 
channels,  jast  below  Nicollet  Island,  and  extends  down  to  and 
below  the  falls.  Cataract  Island  is  just  below  the  falls,  in  the 
eastern  part  of  the  west  channel,  and  near  Hennepin  Island. 
Plaintiffs  are  the  owners  of  Cataract  Island  and  the  lower  part  of 
Hennepin  Island.  Defendant  is  the  owner  of  the  upper  part  of 
Ucunepin  Island.  That  island  was  granted  by  patent  of  the  United 
States  to  one  Ira  Kingsley,  from  whom  these  juiriics  claim  title. 
Tiio  persons  from  whom  defendant  immediately  claims  its  title  had 
constructed  a  dam  from  a  point  near  the  head  of  Hennepin  Island 
across  the  east  channel  of  the  river,  and  also  a  dam  from  the  head 
of  Hennepin  to  the  foot  of  Nicollet  Island,  so  as  to  prevent  the 
flon-  of  water  between  them,  which  they  used  until  the  construction 
ef  the  present  dam,  in  the  year  1856. 
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In  February,  1856  (Laws  1856,  ch.  137),  tlic  legislatare  of  the 
Territory  of  Minnesota  incorporated  the  defendant,  and  authorized 
it  (sec.  9)  ^  to  maintain  the  [then]  present  dams  and  sluices,  and 
construct  and  maintain  dams,  canals  and  water-sluices,  erect  mills, 
buildings  or  other  structures  for  the  purpose  of  manufacturing  in 
any  of  its  branches,  or  improving  any  water-power  owned  or  pos- 
sessed by  said  company,  ♦  ♦  ♦  and  may  construct  dams  on 
the  rapids  above  or  below  the  Falls  of  St.  Anthony,  with  side  dams, 
sluices,  and  all  other  improvements  in  the  Mississippi  river,  upon 
the  property  owned,  or  to  be  owned,  by  said  corporation,  wbich 
may  be  necessary  for  the  full  enjoyment  of  the  powers  herein 
granted  ;  *  ♦  *  provided^  that  nothing  herein  contained  shall 
be  so  construed  as  to  authorize  said  corporation  to  interfere  with 
the  rights  of  property  of  any  other  person  or  persons  whatever.'^ 
Subsequent  to  the  passage  of  this  act,  the  present  dam  of  defend- 
ant was  constructed.  The  effect  of  this  dam  is  to  diminish, 
especially  in  low  water,  the  amount  of  water  which  would  naturally 
flow  along  the  west  bank  of  plaintiffs'  property.  This  bank  is  val- 
uable for  mill- sites,  the  powers  being  furnished  by  the  water  flowing 
along  the  bank.  The  plaintiffs'  mill  is  propelled  by  this  water. 
The  river  is  not  navigable  in  fact  at  the  falls^  nor  at  or  near  the 
premises  in  question,  but  is  available  and  of  great  value  for  water- 
powers.  The  question  in  the  case  is  as  to  the  right  of  defendant 
to  maintain  its  dam  in  such  a  manner  as  to  interfere  with  this  flow 
of  water,  to  the  injury  of  plaintiffs. 

It  is  evident  that  defendant  cannot,  by  virtue  merely  of  its  rights 
as  riparian  owner,  stop  the  water  which  would  naturally  flow  past 
the  land  of  plaintiffs,  so  as  to  interfere  with  any  use  which  they, 
as  riparian  owners,  have  the  right  to  make  of  it 

The  defendant  makes,  in  substance,  these  propositions : 

First  The  Mississippi  river  is  a  navigable  stream,  the  govern- 
ment owning  the  bed  of  the  stream,  and  the  owners  of  the  banks 
owning  only,  at  farthest,  to  low-water  mark. 

Second.  If  there  be  any  riparian  rights  in  such  a  stream,  they 
are  such  only  as  relate  to  or  are  connected  with  navigation,  giring 
to  the  owner  only  means  of  access  from  his  own  land  to  the  riter, 
for  purposes  of  navigation. 

Third.  The  exclusive  right  to  any  water-power  is  in  the  owner 
of  the  soil  over  which  the  stream  flows  —  in  this  case  the  govern- 
ment— and  in  such  power  the  owner  of  the  banks  has  no  property. 
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IburtA.  The  government,  by  the  act  incorporating  the  defend- 
ant. Tested  in  it  the  right  to  the  water-power,  and  the  right  to 
make  it  ayailable  by  constructing  such  dams,  etc.,  as  it  might  see 
fit;  and  the  dam  being  lawfal,  the  plaintiffs,  who  have  no  property 
in  the  water-power  in  the  river  opposite  their  land,  cannot  complain 
if  the  dam  interrupts  such  power. 

Wo  shall  consider  first,  the  proposition  that  the  charter  author- 
izes defendant  to  appropriate  the  water-power,  as  well  opposite  the 
plaintifb'  property  as  opposite  the  defendant's. 

[Omitting  this.] 

It  is  DOW  settled  by  the  decisions  of  the  court  of  last  resort  that 
under  the  acts  of  Congress  providing  for  the  survey  and  sale  of  the 
public  lands,  the  patentees  of  lands  bordering  on  the  Mississippi 
river  and  its  tributaries  take  only  to  the  stream — at  furthest,  to  low- 
water  mark — leaving  the  title  to  the  bed  of  the  stream  below  low- 
water  mark  in  the  government.  Those  streams,  below  low-water 
mark,  stand  thei*cfore  in  respect  to  the  rights  of  the  government 
and  individuals  in  them,  the  same  as  tidal  rivers.  The  rightn  of 
riparian  owners  are  the  same  in  both. 

Owners  of  lands  bordering  on  navigable  rivers  and  lakes  —  those 
navigable  in  the  common-law  sense,  and  those  navigable  under  acts 
of  Congress  —  have  rights  in  respect  to  the  waters  of  such  rivers 
and  lakes,  peculiar  to  such  owners,  and  not  possessed  by  others. 
Dution  v.  Strong,  1  Black,  23;  Railroad  Co.  v.  Schunneir,  7  Wall. 
272 ;  Vales  v.  Milwaukee,  10  id.  497 ;  Rose  v.  0 roves,  5  Man.  &  6r. 
613;  Duke  of  Bucdeuch  v.  Metropolitan  Board  of  Works,  L.  R,  5  IT. 
li.  418 ;  Metropolitan  Board  of  Works  v.  McCarthy,  L.  R.,  7  H.  L. 
243;  Ljfon  v.  Fishmonger^  Co,,  L.  R.,  1  App.  Gas.  662;  Delaplaine 
V.  Chicago  d  Northwestern  Ry.  Co.,  42  Wis.  214;  s.  c,  24  Am.  Rep. 
386;  Brisbine  v.  St.  Paul  d  Sioux  City  R.  Co,,  23  Minn.  114. 
The  case  of  u!f  ^2m  V.  Packet  Co.,  21  Wall.  393,  does  not  deny  this 
proposition.  It  decides  that  the  riparian  owner,  as  such,  has  no 
right  to  construct  piers  in  the  navigable  portion  of  such  a  river, 
and  is  entirely  consistent  with  Button  v.  Stro^ig,  1  Black,  23,  which 
affirmed  the  right  to  construct  a  pier  or  wharf  out  to  the  point  of 
uarigability. 

No  case  or  text-book  that  we  have  found  has  attempted  to  define 

or  limit  the  uses  which  the  riparian  owner  may  make  of  navigable 

watent,  as  those  waters  are  seldom  capable  of  any  use  except  for 

navigation.    Whenever  specific  riparian  rights  have  come  in  ques- 
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tion,  they  have  generally  been  connected  with  navigation,  such  u 
the  right  to  construct  and  maintain  wharves  and  piers,  for  aooed 
from  the  land  to  the  water.  Other  cases,  like  Railroad  Co,  \. 
Schunneir,  7  Wall.  272,  and  BrisHne  v.  St.  Paul  dt  Sioux  City  fi. 
Co.,  23  Minn.  114,  have  mentioned  the  right  to  constrnct  wharrei 
and  piers,  not  to  confine  riparian  rights  to  such  stractares,  but  to 
illustrate  the  proposition  that  the  owner  of  the  banks  has  pecaliir 
rights  in  the  stream. 

There  is  a  class  of  cases,  among  them  Lansing  v.  Smiikt  4 
Wend.  9;  21  Am.  Dec.  89 ;  People  t.  Tibbetts,  19  N.  Y.  523;  GH- 
man  v.  Philadelphia,  3  Wall.  713,  which  hold  that  riparian  rights 
in  navigable  waters  are  subordinate  to  those  of  the  State,  aod  can- 
not in  any  manner  interfere  with  the  exercise  of  such  public  rights. 
These  latter  cases  have  no  bearing  on  this,  for  here  there  is  no  at- 
tempt by  the  State  to  exercise  the  public  power. 

There  are  several  cases  in  which  the  courts,  arguendo,  have  iDdi- 
cated  that  the  owner  of  the  bank  may  make  any  use  of  the  water 
adjoining  his  land  not  inconsistent  with  the  public  right,  nor  io 
opposition  to  the  State.  The  only  statement  of  a  foundation  for 
such  a  right,  that  we  can  find,  is  in  the  opinion  of  Lord  Sblbobxe, 
in  Lyon  v.  Fishmongerif*  Co.,  1  L.  R.  App.  Gas.  662,  where  he  ars, 
"  the  rights  of  a  riparian  proprietor,  so  far  as  they  relate  to  anr 
natural  stream,  exist /urd  na/iir<9,  because  his  land  has  by  nature 
the  advantage  of  being  washed  by  the  stream." 

In  People  v.  Tibbetts,  19  N.  Y.  253,  it  is  said  :  "  The  riparian 
owner  may  undoubtedly  use  the  water  passing  or  adjoining  his 
land  for  his  own  advantage,  so  long  as  he  does  not  impede  the  nav- 
igation, in  the  absence  of  any  counter-claim  by  the  State  as  abso- 
lute proprietor."  In  Delaplaine  v.  Chicago  S  Northwestern  RfO^ 
42  Wis.  214  ;  8.  c,  24  Am.  Rep.  386,  ''all  the  facilities  which  the 
location  of  his  land  with  reference  to  the  lake  affords,  he  has  th^ 
right  to  enjoy,  for  purposes  of  gain  or  pleasure.  ♦  ♦  ♦  These 
rights  of  user  and  exclusion  are  connected  with  the  land  itself, 
^Tow  out  of  its  location,  and  cannot  be  materially  abridged  or  de- 
stroyed, without  inflicting  an  injury  upon  the  owner  which  the 
law  should  redress."  And  in  OaTial  Appraisers  v.  People,  17  Wend. 
671,  Senator  Tracy,  in  support  of  the  right  of  the  State  to  inter- 
fere with  riparian  rights  without  making  compensation,  said  :  '*Ve 
may  also  take  the  case  of  the  tide  mills  on  Long  Island,  where  the 
owners  of  the  lands  on  the  inlet  of  the  sea  possess  an  nndonbted 
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right  to  use  the  water  for  their  private  emolamenty  and  where  the 
capability  of  availing  themselTes  of  this  water-power  may  constitute 
the  chief  yalue  of  the  adjacent  land." 

DutUm  T.  Strong,  1  Black,  23,  a£9rmed  the  right  of  a  riparian 
owner  on  a  navigable  lake  to  boild  and  maintain  for  his  own  ex- 
clasive  nse  and  benefit,  a  pier  into  the  lake  as  far  as  the  point  of 
navigability.  The  right  to  encroach  upon  the  shallow  water  of  the 
lake,  by  an  exclusive  appropriation  even  of  tlie  underlying  soil, 
must  rest  nponrthe  proposition  that  the  riparian  owner  may  make 
any  use  of  the  lake  or  river  opposite  his  land  not  inconsistent  with 
the  public  right. 

As  it  seems  to  us,  none  of  these  opinions  state  the  right  too 
strongly.  If  the  right  exists  y^r^  naturmy  because  the  land  has  by 
nature  the  advantage  of  being  washed  by  the  stream,  it  is  impossi- 
ble to  see  how  any  such  distinction  as  defendant  claims  can  be 
made  as  to  the  peculiar  uses  which  the  riparian  owner  may  make 
of  the  waters.  The  limit  to  the  private  right  is  imposed  by  the 
public  right,  and  the  private  right  exists  up  to  the  point  beyond 
which  it  would  be  inconsistent  with  the  public  right 

We  think  the  right  in  the  riparian  owner  to  put  the  water  to  any 
useful  purpose  may  be  sustained  by  considerations  of  publio  policy. 
It  is  certainly  for  the  interests  of  the  public  that  where  the  waters 
of  a  navigable  stream  may,  without  interfering  with  the  public 
right,  be  put  to  some  useful  purpose,  the  right  to  so  use  them  should 
exist 

We  will  state  the  rule  at  which  we  have  arrived  neariy  in  the 
laogoage  of  the  court  in  People  v«  Tibbetts^  19  N.  Y.  253.  The  ri- 
parian owner  may  undoubtedly  use,  for  any  purpose,  the  water  of 
a  navigable  stream  passing  or  adjoining  his  land,  for  his  own  ad- 
vantage, so  long  as  he  does  not  impede  the  navigation,  in  the  ab- 
sence of  any  counter-claim  by  the  State  or  United  States  as  absolute 
proprietor.  The  conclusion  follows,  that  as  between  these  parties, 
the  plaintiffs  have  a  right  to  the  natural  flow  of  the  water  past  their 
land,  and  any  interference  with  this  flow,  to  their  injury,  is  a  wrong 
for  which  they  are  entitled  to  an  appropriate  remedy.  To  prevent 
such  a  wrong,  injunction  is  an  appropriate  remedy. 

We  can  see  no  elements  of  estoppel  in  the  case.  The  defendant 
has  acted  with  full  knowledge  of  all  the  facts,  and  as  must  be  pre- 
sumed, knowing  the  law  controlling  the  rights  of  the  parties.  If 
it  has  mistaken  its  rights,  there  is  nothing  in  the  case  to  show  that 
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ii  was  led  into  such  mistake  by  the  plaintiffs.     There  is  sufficieut 

evidence  to  sustain  the  finding  of  the  court  below,  upon  the  facts, 

in  tlie  particular  complained  of. 

Judgment  affirmed. 


St.  Paul  and  Sioux  City  Railroad  Gohpanv  v.  Mlknbapolis 

AND  St.  Louis  Railway  Company. 

(96  Minn.  943./ 

BaUmerU  —  C<mtract  between  connecting  railway $,  for  uee  ofeaire. 

By  agreement  between  the  partiefl, connecting  railway  companies,  the  defend* 
ant  was  to  receive  the  defendants'  cars  for  delivery  at  a  point  on  the  defend- 
ants* line,  and  to  return  them  in  as  good  condition  as  when  received,  ordiovr 
wear  and  tear  by  use  excepted.  Both  parties  were  to  share  the  profits  o| 
the  freight  so  carried,  and  defendant  was  to  pay  the  plaintiff  a  fixed  sum  fot 
the  use  of  its  cars.  Without  fault  on  the  defendants'  part,  certain  of  the 
plaintiffs'  cars  were  destroyed  by  fire  on  the  defendants'  line,  while  beiag 
thus  transported.    HM^  that  the  defendant  was  not  liable. 

ACTION  for  value  of  cars.     The  opinion  states  the  casa    The 
defendant  had  judgment  below. 

E.  C,  Palmer,  for  appellant. 
/.  Atwater,  for  respondent 

Cornell,  J.  As  appears  by  the  complaint,  this  action  is  to  re- 
cover the  value  of  eight  freight  cars  belonging  to  plaintiff,  which 
were  consumed,  while  in  possession  of  the  defendant,  in  the  gre^t 
fire  that  occurred  in  the  milling  district  of  Minneapolis,  on  the 
evening  of  the  2d  day  of  May,  1878.  The  circumstances  connecMl 
with  the  loss,  as  stated  in  the  complaint,  ure  briefly  these:  Soon 
after  noon  of  that  day,  defendant,  under  a  prior  special  agreement 
between  the  companies,  first  took  possession  of  these  cars  from  the 
plaintiff  at  Merriam  Junction,  where  its  line  of  railroad  had  w  nil 
connection  with  that  of  the  plaintiff.  When  received,  tlioywcre 
already  loaded  with  Avheat,  consigned  to  parties  in  Minnrajwlis,  to 
which  place  tiiey  were  hauled  by  the  defendant  over  its  line  of  rotdt 
during  the  afternoon  of  the  same  day,  and  in  the  same  train. 

When  the  fire  first  broke  out  in  one  of  the  mills,  known  as  the 
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Washborn  milly  which  was  about  seven  o'clock  in  the  evening,  all 
the  cars  were  near  by,  three  of  them  having  been  unloaded  and  left 
standing  to  wait  the  return  train  to  Merriam  Junction  —  one  on 
the  track  of  defendant's  road,  and  two  on  a  side  track  of  the  cou- 
siguee,  connected  therewith,  to  facilitate  the  delivery  of  freight. 
The  other  five  were  still  unloaded,  and  were  then  standing  where 
they  had  been  left  by  defendant  for  the  purpose  of  being  unloaded, 
awaiting  the  convenience  of  the  consignee  of  the  wheat  to  receive 
the  same,  one  being  upon  the  track  of  defendant's  road,  and  the 
other  four  upon  an  extension  of  such  track  belonging  to  the  con- 
signee, and  also  built  to  facilitate  the  delivery  of  freight.  It  is  al- 
leged that  the  fire  was  not  caused  by  any  act  or  omission  of 
the  defendant,  and  there  is  no  averment  of  any  negligence  on  its 
part  in  leaving  the  cars  where  it  did,  or  in  connection  with  the  loss- 
It  is  further  alleged  that  the  defendant  came  into  possession  of  the 
cars  in  question  by  delivery  from  the  plaintiff  at  said  Merriam 
Junction,  under  and  in  pursuance  of  an  agreement  then  existing 
between  them,  which  is  set  out  in  the  complaint  in  these  words: 

''  It  has  been  and  still  is  the  custom,  undei*standing  and  agree- 
ment between  said  companies  (plaintiff  and  defendant),  as  to  busi- 
ness common  to  both  roads,  that  cars  belonging  to  or  furnished  by 
one  of  said  companies,  when  loaded  with  fieight  at  points  on  the  road 
of  that  company,  or  of  a  connecting  company,  consigned  to  a  point 
OQ  the  road  of  the  other  company,  shall  be  taken  charge  of  at  said 
Merriam  Junction,  and  controlled  exclusively  by  said  other  company, 
on  and  over  whose  road  said  freight  was  consigned,  and  transported 
to  the  point  of  destination  and  delivered ;  that  ^laid  cars  shall  be  re- 
turned loaded  or  empty,  at  the  option  of  said  latter  company  to  said 
M.iriani  Junction,  and  there  restored  and  redelivered  to  the  former 
company  owning  or  furnishing  the  same,  in  the  same  condition  as 
when  received,  ordinary  wear  and  tear  excepted  ;  that  in  all  such 
cases  the  compensation  cliarged  for  transporting  such  freight,  as 
per  bill  of  lading,  was  agreed  to  be  and  was  divided  between  said 
companies  upon  a  percentage  to  each  of  said  gross  sum.  And  it 
is  further  understood  and  agreed  that  each  company  over  whose  road 
the  other  company's  cars  shall  run  shall  pay  to  the  company  owning 
or  furnishing  the  same,  as  compensation  for  the  use  thereof  in 
transporting  said  freight,  one  cent  for  each  car  per  mile  for  every 
mile  said  cars  shall  run,  loaded  or  empty,  from  and  to  said  Merriam 
Junction,  over  tlie  road  of  the  company  so  using  the  same." 
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The  qaestion  presented  coDcems  the  liability  of  the  defendiuit, 
npoQ  the  facts  as  thus  stated  m  the  complaint.  It  is  conteuded 
that  it  is  liable  as  a  common  carrier,  but  if  not,  as  a  bailee  forhirb 
As  respects  its  undertaking  as  to  the  cars  under  the  agreement,  the 
defendant  cannot  be  regarded  as  a  common  carrier,  within  the 
definition  of  that  term  to  be  found  in  any  text-book  or  authority. 
It  neither  contracted  nor  undertook  to  perform  an j  service  as  a 
carrier  in  transporting  them  from  one  place  to  another,  nor  wsb  it 
entitled  to  receive  any  compensation  whatever  for  what  it  agreed  to 
do  in  the  way  of  takmg  and  using  them  upon  its  road,  and  rede- 
livering them  to  the  plaintifl  at  Memam  Junction.  It  did  not 
receive  the  cars  for  transportation  for  hire,  but  for  use  on  its  line 
of  road  in  doing  a  business  of  transportation  which  was  oommon 
to  both  roads,  and  in  the  profits  of  which  both  companies  were  to 
share.  The  compensation  agreed  upon  was  to  be  paid  by  the  de&od* 
ant  to  the  plaintifF  for  such  use,  and  not  by  the  latter  to  the  for- 
mer as  a  reward  for  transportation.  These  facts  alone  show  thit 
the  defendant's  liability,  if  any,  was  not  that  of  a  common  carrier. 

Upon  the  assumption  —  which  is  undoubtedly  correct —  that  the 
contract  between  the  parties  for  the  use  of  the  cars  was  one  of  bail- 
ment for  hire,  for  their  mutual  benefit,  no  recovery  can  be  had,  for 
the  reason  that  it  not  only  appears  aflirmatively  that  the  fire  wii 
the  proximate  cause  of  the  loss,  and  that  it  occurred  through  do 
fault  of  the  defendant,  but  no  negligence  whatever  is  attributed  to 
it  in  connection  with  the  loss  by  any  direct  arerment,  or  by  anj 
allegation  of  fact  from  which,  as  matter  of  law,  it  can  be  inferred. 
As  the  bailment  was  reciprocally  beneficial  to  both  parties,  no  lia- 
bility could  attach  to  the  defendant  by  reason  of  the  destruction  o( 
the  property  intrusted  to  it  as  bailee,  unless  it  occurred  through 
some  negligence  on  its  part  amounting  to  want  of  ordinary  care. 
This  essential  fact  must  be  averred  or  shown  in  the  complaint,  foi 
it  is  the  Tery  ground  of  the  action.  Its  existence  cannot  be  pre- 
sumed.   Story  on  BailmenU  (8  ed.),  §§  23,  410,  and  410a. 

Judgmmi  affirmti. 
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Miller  v.  Sihth. 

■ 

(SftMinn.  848.) 

btf^mcg — ooiUract — repudiation  —  rending. 

Ad  inluit  nutj  diaaffirm  a  chattel  mortgage  executed  bj  him  as  Beeuiilj  for 
honowad  money,  and  reclaim  the  chattels  without  refunding  the  mamuj^ 
it  not  appearing  that  he  is  able  to  repaj.* 

ACTION  for  conversion  of  chattels.    The  opinion  states  the 
point.    The  plaintiff  had  judgment  below. 

Clarh  it  Souls  and  M.  J.  Severance,  for  appellant 
Daniel  Bohrer,  for  respondent. 

CoRKBLL,  J.  The  complaint  is  not  only  for  an  alleged  wrongful 
taking  originally,  and  an  unjust  detention,  but  for  a  subsequent 
conversion  of  the  property  after  demand. 

[Minor  matter  omitted.] 

The  main  point  presented  for  adjudication  however  is  upon  the 
correctness  of  the  court's  refusal  and  charge  upon  the  right  of  the 
plaintiff,  because  of  his  infancy,  to  avoid  the  mortgage  he  gave  to 
the  defendant,  and  reclaim  the  mortgaged  property,  without  return- 
ing to  the  defendant  the  money  which  he  borrowed  of  him,  and  for 
which  the  mortgage  was  given  as  security.  The  instruction  asked 
was  as  follows :  '^  The  plaintiff,  if  a  minor,  could  not  disaffirm  the 
sale  by  mortgage  to  the  defendant,  and  reclaim  the  mortgaged 
property  in  question  as  received  by  it,  without  returning  the  money 
secured  by  it"  This  the  court  refused,  and  thereupon  instructed 
the  jury  that,  ''if  they  should  find  the  plaintiff  to  be  a  minor,  still 
he  may  recover  in  this  action,  without  returning  or  offering  to  re* 
turn  to  defendant  the  consideration  secured  by  the  mortgage  in 
question,  or  the  money  by  him  borrowed  of  defendant/'  To  this 
refusal  and-instruction  the  defendant  excepted,  and  now  claims  error 
on  the  ground  that  the  plaintiff  could  not  avoid  the  mortgage  with* 
out  repaying  the  loan  made  of  defendant,  and  that  is  the  only  point 
presented  for  our  consideration. 


*8ee  note,  »  Am.  Bep.  80. 
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The  facts  bearing  upon  this  point,  as  gathered  from  the  evidenoe 
viewed  in  the  most  favorable  light  for  defendant,  are  briefly  these : 

The  plaintiff,  an  infant,  being  indebted  to  one  Law  upon  a 
promissory  note  of  140,  part  purchase-money  of  a  pony,  made  a 
loan  of  the  defendant  which  he  mostly  nsed  in  paying  up  that  note. 
To  secure  this  loan,  he  gave  the  defendant  his  note,  secured  by  a 
chattel  mortgage  upon  the  pony  and  a  yoke  of  oxen,  of  which  tbe 
note  and  mortgage  in  controversy  are  renewals.  The  amoant  of 
this  last  note  and  mortgage  is  $T0  principal,  due  in  two  moDths, 
and  drawing  twelve  per  cent  per  annum  interest.  This  sum  of  170 
actually  included  $12.70  for  discount,  commission,  charges  and 
expenses,  so  that  plaintiff  realized  on  his  loan  only  $70,  less  that 
sum.  It  is  recited  in  the  mortgage  that  the  pony  was  bought  of  one 
Law  for  $65,  and  the  cattle  of  one  Funk  for  $125,  and  that  they  had 
been  paid  for.  No  delivery  of  the  mortgaged  property  was  erer 
made  by  the  plaintiff  to  defendant,  but  they  were  taken  from  bis 
possession  without  consent,  upon  default  in  the  conditions  of  the 
mortgage,  and  sold  on  foreclosure,  the  defendant  bidding  them  in 
himself,  when  plaintiff  gave  notice  of  his  disaffirmance  of  the  note 
and  mortgage,  and  demanded  possession  of  the  property. 

The  plaintiff  testifies  that  he  used  the  pony  for  herding,  and  the 
cattle  for  plowing  and  breaking.  Aside  from  this,  there  was  no 
evidence  tending  to  show  the  plaintiff's  business  or  occupation  or 
bearing  at  all  upon  his  condition  or  circumstances  in  life.  Upon 
these  facts  it  is  clear  that  the  mortgage  was  not  one  for  securing 
the  purchase-money  of  mortgaged  property  bought  of  the  mortgagee, 
as  was  the  case  in  Cogley  v.  Cushman,  16  Minn.  397,  402,  cited  bj 
defendant ;  neither  was  it  a  contract  of  security  for  necessaries,  nor 
for  moneys  to  be  used  in  buyiug  them.  A  pony  is  not  within  the 
class  of  necessaries,  as  that  term,  in  its  legal  sense,  is  ordinarily 
used  and  applied.  Rainwater  v.  Durham^  2  Nott  &  McCord,  524; 
Smiihpeters  v.  Oriffin,  10  B.  Monr.  259;  McKanna  v.  Merry,  61 111- 
177;  Merriam  v.  Cunningham,  11  Cush.  40.  It  can  never  be  so 
regarded,  except  perhaps  in  a  case  where  from  some  special  circnm- 
stances,  its  use  to  the  infant  can  be  deemed  essential  in  serving 
some  of  the  purposes  of  an  article  of  uecessity,  by  supplying  some 
of  his  actual  wants  and  needs,  regard  being  had  to  his  situation 
and  condition  in  life.  If  the  existence  of  such  circumBtanoes  is 
claimed  in  any  case,  the  burden  of  showing  the  fact  is  upon  the 
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party  making  the  claiuL    It  will  not  be  presumed  as  against  the 
infant.    2  Greenl.  Et.,  §  364. 

In  the  case  at  bar  uo  such  special  circumstances  were  shown,  and 
there  was  no  eyidence  tending  to  show  that  the  plaintiff  needed 
a  pony  for  any  use  beneficial  to  himself.  The  mere  fact  that  he 
ased  it  for  herding  was  not  enough.  It  does  not  appear  that  ho 
used  it  as  a  means  of  support,  or  that  his  needs  or  necessities  re- 
qaired  it.  His  note  to  Law  was  not  therefore  a  binding  obliga- 
tion upon  him,  and  the  note  and  mortgage  given  to  defendant,  for 
money  with  which  to  pay  it,  cannot  be  upheld  upon  any  principle 
applicable  to  the  executory  contracts  of  infants  for  nt^cessaries. 
They  stand  upon  no  better  footing  than  like  obligations  of  an 
infant,  given  for  borrowed  money,  payable  at  a  future  day,  without 
any  delirery  by  him  of  the  property  covered  by  the  mortgage  to 
the  mortgagee.  As  such  they  were  voidable  at  the  option  of  the 
infant,  at  any  time  during  infancy,  or  within  a  reasonable  time 
thereafter  {Stafford  v.  Roof,  9  Cow.  626  ;  Chapin  v.  Shafei',  49 
N.  Y.  407;  Randall  v.  Sweety  1  Den.  460);  and  it  may  well  be 
qnestioned  whether  the  illegal  exactions  which  the  defendant  in 
this  case  retained,  for  discount,  commission  and  expenses,  out  of 
the  sum  for  which  the  plaintiff  gave  his  note  and  mortgage,  draw- 
ing interest  at  twelve  per  cent  per  annum,  did  not  render  the  whole 
transaction  absolutely  void  as  against  the  infant  It  was  clearly 
inequitable  and  disadvantageous  to  his  interests.  But  whether  void 
ar  voidable  only,  is  perhaps  an  immaterial  inquiry,  for  the  reason 
that  the  point  of  the  defendant's  objection  to  the  refusal  and  in- 
struction does  not  rest  upon  the  proposition  that  the  plaintiff  could 
not  legally  avoid  the  note  and  mortgage  in  question,  and  reclaim 
his  property,  but  that  he  could  not  do  so  without  returning  the 
amount  of  the  loan. 

If  an  infant  can  borrow  money  upon  mortgage  security  upon  his 
property,  without  any  reference  to  bis  necessities,  and  cannot,  upon 
naching  the  age  of  legal  discretion  and  capacity,  or  before,  repudi- 
itc  the  transaction,  except  upon  the  condition  of  returning  the 
amount  of  the  loan  whether  he  has  it  or  not,  this  privilege,  which 
the  law  accords  to  infancy  for  its  protection,  will  generally  be  of 
little  benefit.  Under  the  operation  of  such  a  rule,  money-lenders 
would  soon  become  i)ermanently  possessed  of  the  property  of  infant 
ipendthrifts,  for  with  them  the  temptation  to  borrow  for  immediate 
gratification  is  generally  too  great  to  be  resisted.  Its  adoption  aa 
Vol.  XXXVII— 52 


410  MINNESOTA. 


Wilson  V.  Northern  Pacific  R.  R.  Go.    Mcintosh  ▼.  Lytlo. 


a  rale  would  be  in  violation  of  (he  principle  of  protection  that  no- 
derlioB  the  whole  doctrine  of  the  law  pertaining  to  the  dealings  and 
contracts  of  infants. 

In  the  case  at  bar  it  is  not  shown  that  the  plaintiff  retained  any 
portion  of  the  borrowed  money  at  the  time  he  gave  notice  of  dis- 
affirmance to  defendant,  and  demanded  a  return  of  his  propertj; 
but  it  affirmatively  appears  that  he  had  already  spent  most  of  it  in 
taking  up  the  Law  note.  Under  these  circumstances,  an  offer  to 
return  the  loan  or  to  pay  it  was  not  necessary  to  enable  him  to  re- 
claim his  property,  or  to  maintain  this  action.  Manning  v.  Jokih 
ao7i,  26  Ala.  446 ;  Walsh  v.  Young,  110  Mass.  396 ;  ChandUr  ▼• 
Simmons,  97  Mass.  508. 

As  the  plaintiff  has  remitted  from  the  verdict  the  amount  foand 
for  damages  for  the  detention  of  the  property,  the  consideration  of 
defendant's  last  point  is  unimportant  and  unnecessary. 

Order  t^firmA 


WiLBOK  v.    NOBTHBRN  PaCTPIO  RaILROAD    OOXPAKT. 

(23  Minn.  STB.) 

NBgUgwae — contributory  —jumping  off  train  to  avoid  cdHthm. 

It  is  not  neceflsarily  negligent  in  a  passenger  to  jump  from  a  rapidly  1110^ 
laUwaj  train,  in  the  attempt  to  escape  from  an  impending  iH^^f*^ 

rpHIS  is  suffidentiy  reported  in  note,  anie,  384. 


MoIirrosH  v.  Lytlb. 

(28  ifiiiB.  an.) 

NeffOtiabU  instrument  —  cheek  ^  no  p^fss, 

4ii  order  for  the  paymeut  of  money,  '*  to  order  of,  on  sight,**  diawn  on 
era.  without  specifying  any  payee  or  leaving  any  blank  for  the  InsaitkNi  of 
his  name,  is  not  a  check,  and  no  action  lies  on  it  for  non-payment 
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ACTION  on  an  order  for  the  payment  of  money.    The  opinioQ 
states  tiie  case.    The  defendant  had  judgment  below. 

Lamprey  d  JameSy  for  appellant. 
OUman  d  Claugh,  for  respondent. 

GiLFUXAKy  C.  J.    Action  on  a  writing  as  foHows: 


t200.  St.  Paul,  Minn.,  January  22,  1879. 

Dawson  &  Co.,  Bankers  :  Pay  to  the  order  of.  on  sight,  two 
hundred  dollars,  in  cnrrent  funds.  E.  Lytlb." 

When  presented  to  Dawson  &  Oo«,  they  refused  payment,  having 
been  instructed  so  to  do  by  the  defendant 

A  check  must  name  or  indicate  a  payee.  Checks  drawn  payable 
to  an  impersonal  payee,  as  to  ''  bills  payable ''  or  order,  or  to  a 
number  or  order,  are  held  to  be  payable  to  bearer,  on  the  ground 
that  the  use  of  the  words  '^or  order''  indicates  an  intention  that 
the  paper  shall  be  negotiable ;  and  the  mention  of  an  impersonal 
payee,  rendering  an  indorsement  by  the  payee  impossible,  indicates 
an  intention  that  it  shall  be  negotiable  without  indorsement  —  that 
is,  that  it  shall  be  payable  to  bearer.  So  when  a  bill,  note  or  check 
is  made  payable  to  a  blank  or  order,  and  actually  delivered  to  take 
effect  as  commercial  paper,  the  person  to  whom  delivered  may  in- 
sert his  name  in  the  blank  space  as  payee,  and  a  bona  fide  holder 
may  then  recover  on  it. 

These  cases  differ  essentially  from  the  one  at  bar.  In  the  latter  case 
the  person  to  whom  delivery  is  presumed,  in  favor  of  a  bona  fide  holder, 
to  have  had  authority  to  insert  a  name  as  payee.  In  the  former 
cases  the  instrument  is  when  it  passes  from  the  hands  of  the  maker^ 
complete,  in  just  the  form  the  parties  intend.  But  in  this  case 
there  is  neither  a  blank  space  for  the  name  of  the  payee,  indicating 
authority  to  insert  the  payee's  name,  nor  is  the  instrument  made 
payable  to  an  impersonal  payee,  indicating  a  fully  completed  instru- 
ment It  is  claimed  that  the  words  ''on  sight"  arc  such  imper- 
Ronal  payee.  They  were  inserted  however  for  another  purpose  —  to 
fi^  the  time  of  payment,  and  not  to  indicate  the  payee.  It  is  clearly 
thecaacof  an  inadvertent  failure  to  complete  the  instrument  in- 
tended by  the  parties.  The  drawer  undoubtedly  meant  to  draw  a 
check,  but  having  left  out  the  payee's  name,  without  inserting  in 
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lieu  thereof  words  indicating  the  bearer  as  payee,  it  is  as  fauilj 
defectiye  as  it  wonld  be  if  the  drawee's  name  were  omitted. 

Judgment  affinnd. 


GovBAD  y.  Laks. 

CWliiim.88».) 
litfanep  —  repudioHon  — fraud. 

An  infant  Is  not  estopped  from  pleading  infancy  to  an  action  for  the  prtoe  d. 
goods,  not  necessaries,  bj  the  fact  that  be  represented  himself  to  be  of  tc» 
when  be  bought  the  goods,  and  the  seller  relied  on  that  representatioB. 
{See  noU.  p.  418.) 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  hid 
judgment  below. 

Williams  c£  Davidson,  for  appellant. 
McCJuer  S  Marsh,  for  respondents. 

Berry,  J.  This  is  an  action  in  the  nature  of  assuimpsii,  io 
which  the  plaintiffs  seek  to  recover  the  reasonable  value  of  certsin 
merchandise  sold  and  delivered  to  defendant.  It  was  tried  by  th< 
municipal  court  without  a  jury.  The  court  finds,  that  in  1874, 
the  plaintiffs  sold  and  delivered  to  defendant,  then  an  infant,  mer- 
chandise (not  necessaries)  of  the  value  of  $214.81,  upon  which  there 
r(*mains  a  balance  of  $131.81 ;  that  defendant  was  then  engaged  in 
business  in  his  own  name  and  for  his  own  benefit,  holding  himself 
out  to  be  of  age,  and  that  on  the  faith  of  such  holding  oat,  the 
goods  mentioned  were  sold  and  delivered  to  him.  Defendant  became 
of  age  on  January  31,  1877. 

As  a  conclusion  of  law  the  court  finds  that  the  defendant  \i 
estopped  to  set  up  his  infancy  as  a  defense.  This  is  unsound.  The 
familiar  rule  which,  in  general,  disables  an  infant  from  bindinif 
himself  by  contract,  is  founded  upon  the  idea,  that  as  a  genenl 
thing,  persons  are,  by  reason  of  immaturity  and  inexperience,  in- 
competent jind  unfit  to  judge  of  the  nature  of  a  contract,  and  of 
the  propriety  of  entering  into  it,  before  the  age  of  lofiral  majority; 
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if  any  thing  can  be  said  to  be  the  policy  of  the  law,  this  rule  is  be* 

yond  queBtion  a  part  of  the  policy  of  the  law  respecting  infants. 

To  make  an  exception  to  the  rule  in  cases  in  which  the  infant  has, 

at  the  time  of  making  an  alleged  contract,  represented  himself  to 

be  of  age,  wonld  be  a  manifest  infringement  upon  this  policy  of  the 

lav — a  disregard  of  the  reasons  upon  which  it  is  founded,  and  of 

the  purpose  which  it  has  in  view,  viz.,  to  protect  the  infant  from 

being  drawn  into  contracts  which  it  is  not  necessary  for  him  to 

make,  and  of  which  he  is  not  capable  of  judging.    In  our  opinion 

no  such  exception  should  be  or  is  allowed. 

This  Tiew  is  in  accordance  with  the  great  weight  of  authority. 

Merriam  v.  Cunningham,  11  Cush.  40;  Burley  v.  Rtissell,  10  N.  H, 

184;  Gihon  v.  J^^r,  38  Vt.  311;  Studwell  v.  Shapter,  64  N.  Y. 

249  ;  EwelFs  Lead.  Cas.  219,  and  note ;  Benjamin  on  Sales,  18. 

[Minor  matter  omitted.] 

Judgment  revised. 

KoTS  R  TBX  BBPOBmu— To  the  same  effect  is  WMUovpi)  ▼.  Jo9A\fn,  51  Yt.  70;  8.  o.» 
31  Am.  Bep.  878.  But  compare  Bay  v.  TyOibit  50  Yt.  688;  8.  c,  88  Am.  Bep.  519  Mr. 
Schooler  sajs  (Dom.  Rel.  fi64):  **  The  courts  will  hold  an  infant  liable  for  what  are  sub* 
Etantlally  his  torts,  but  oot  for  mere  Tiolations  of  a  contract,  though  attended  with  tor- 
Uoos  results,  and  (hough  the  party  ordinarily  has  the  right  to  declare  in  tort  or  contract 
at  his  election .  **  **  Therefore  was  it  held  that  where  a  boy  hired  a  horse  and  injured  it  by 
immoderate  driving,  this  was  oply  a  breach  of  contract  for  which  he  was  not  liable.'*  Citing 
Jennings  t.  RuepuU^  8  T.  R.  885.  "But  a  more  equitable  principle  pervades  the  later  cases. 
Qiing  Tufwne  r.  ITtisy,  88  Yt.  355;  Houaer  v.  ThuHngy  8  Pick.  4ge.  These  were  cases  of 
abuse  of  horses  hired  by  the  infant  to  go  to  a  particular  place,  and  driven  elsewhere,  and  are 
put  on  the  ground  that  by  violatlDg  the  bailment  he  converts  the  property.  Mr.  Schouler 
continues:  **The  plea  of  infancy  has  long  been  considered,  both  in  England  and  this  coun- 
try, a  good  defense  to  an  action  for  fraudulent  representation  and  .deceit.  Thus,  the  rule 
h  that  an  infant  who  falsely  afflrnis  goods  to  be  his  own,  and  that  has  a  rifi^t  to  sell 
them,  and  thereto  induces  the  plaintiff  to  purchase  them,  is  not  responsible.  Still  more 
frequently  has  it  been  held  that  for  a  false  and  fraudulent  representation  that  he  was  of 
f uO  age,  there  is  no  remedy  against  the  infant ;  whether  money  were  advanced  or  goods 
vers  faitnisted  to  him  on  the  strength  of  such  repreeentation."  Citing  Preaeott  v.  Iforris, 
»N  H.  101;  Jforra  v.  Aden,  19  Yt.  605  ;  Johnson  v.  Pye,  1  Sid.  288 ;  Price  v.  Hewitt,  9 
BfdL  148 ;  BuHey  v.  RvmidU  10  N.  H.  184;  Conrf>e  v.  BH^saU,  1  Johns.  Cas.  187 ;  Merrian 
▼•  OmninQham.  11  COsh.  40;  Broim  v.  McCtine,  5  Sandf.  884. 

PretenU  v.  yforrig^  auprth  holds  that  faifancy  is  a  good  defense  to  an  action  on  the  case 
'or  deceit  and  false  warranty  In  the  sale  of  goods.  In  3forrfll  v.  Aden,  aupra,  it  was  held 
tbst  te  an  aeClrai  for  the  price  of  a  horse,  the  defendant,  pleading  a  breach  of  warranty, 
cannot  predude  the  plaintiff  from  setting  up  in  reply  that  he  was  an  infant  when  he  made 
the  warranty.  Prife  v.  HntHtt.  mpra,  recognises  the  doctrine  laid  down  by  Mr.  Schouler, 
the  action  being  for  fslse  and  fraudulent  representation.  Onnroe  v.  BirdwO^  supra,  was 
u  scdon  on  a  bond,  and  it  was  held  that  the  obligor  might  avoid  it  by  the  plea  of  infanoy , 
although  he  ftrandulently  represented  at  the  time  of  execution  that  he  was  of  age.  The 
court  said:  **If  an  allegation  like  the  present  were  ever  permitted  to  destroy  an  infant*! 
Hglit  of  avoiding  contracts,  not  one  in  a  hundred  of  his  contractH  would  be  placed  in  his 
power  to  avoid,  for  nothing  would  be  easier  than  to  prevail  on  the  infant  to  make  a  decla- 
ntlmi  which  mfrht  be  shown  as  evidence  nf  deliberate  imposition  on  hin  parr,  though 
Tirompted  scrfely  by  the  person  intended  to  be  benefited  by  it.**  The  same  doctrine  was  ap- 
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plied  in  Brown  ▼.  McCune^  supra,  an  action  for  the  price  of  goods  Hdd.  In  tUtoMettai 
court  said:  **  In  nearly  every  case  where  litigation  has  ensued  in  conaeqiMooe  of  tbe  cos- 
tracts  of  infants,  such  contracts  have  been  made  either  on  the  express  statement  or  Um 
tacit  assumption  that  such  infanta  were  of  full  age;  and  in  the  latter  inatanee  the  suppict 
aion  of  tlie  truth  is  as  base  as  the  falsehood  in  the  former.  Yet  there  is  no  case  to  be  (ou^ 
in  which  it  has  been  held  that  the  infant  on  such  a  statement  or  assumptiOD  was  bound  bf 
his  contract.  *  *  *  A  contrary  doctrine  would  overturn  the  whole  law  relative  to  tbi 
contracts  of  infants.  From  holding  that  an  infant  was  estopped  by  a  falsehood  ss  to  bs 
age,  the  next  step  would  be  to  hold  that  he  was  estopped  by  a  suppressioo  of  the  ISKt  this 
he  was  under  age,  when  he  Mraa  silent  on  that  point,  when  he  knew  that  the  psity  «tt 
whom  he  was  contracting  supposed  him  to  be  of  age.  There  is  no  difference  in  prindpli 
between  the  direct  and  the  inferential  falsehood ;  the  one  is  as  fktuidulent  as  the  other.'' 

Burley  ▼.  RuueU^  10  N.  H.  184,  is  directly  in  point  and  eapportH  the  principal  case.  B 
distinguishes  FUts  v.  HaU,  9  N.  H.  441,  which  holda  that  '*an  infant  is  liable,  in  caie.Car 
a  fraudulent  aflOrmation  that  he  is  of  age,  whereby  another  is  induced  to  enter  into  t  cos- 
tract  with  him,  if  he  afterward  avoids  the  contract  by  reason  of  his  infancy/*  Mtniam 
V.  Cu7iningham^  11  Cush.  40,  supports  the  principal  case,  and  oUter,  doubts  the  doctrine  of 
FUts  V.  HoU,  gupra.  In  Wat  v.  Moore,  and  in  Oreen  v.  Greeiibank,  2  Marsh.  (Bag.)  IB.  K 
was  held  that  infancy  is  a  bar  to  an  action  for  a  fraudulent  warranty  on  the  sale  of  a  booae. 
So  in  People  v.  KendaU,  25  Wend.  401,  NauaON,  C.  J.,  said  oMUr:  *'  It  is  well  settled  that  § 
matter  arising  ex  contractu,  though  infected  with  ftaud,  cannot  be  changed  into  a  tort,  h 
order  to  charge  the  infant  by  a  change  of  the  remedy." 

In  Studwai  V.  ShafUr,  54  N.  T.  240,  the  court  said  :  **  It  Is  true  that  It  laaDeKsdintbi 
complaint  that  the  defendant  in  "***^"g  his  purchases  and  in  obtaining  credit  tfaeretor. 
made  representationa  to  the  plaintiffs  as  to  his  means  of  payment  and  the  prosperous  con* 
dition  of  the  business  in  which  he  was  engaged  ;  and  then  it  is  averred  that  said  repRsa* 
tations  were  all  made  with  intent  to  induce  the  plainUfb  to  part  with  their  goods  sad  girt 
the  defendant  credit  therefor  ;  and  that  they,  relying  upon  such  representattoof,  psited 
with  tbeir  goods  and  gave  him  credit  therefor  on  the  strength  of  such  representstioni. 
which  they  charged  to  be  false  and  untrue.  Giving  full  effect  to  those  allegationi,  tbcr 
are  insufficient  to  charge  the  defendant  with  a  leflKU  liabQUy  on  the  cuntraeU  which  the 
plaintiffs  were,  by  those  representations.  Induced  to  enter  into  with  him.  Tbey  do  mx 
seek  in  this  action  to  recover  damages  resulting  from  such  representations  on  the  grooid 
of  their  falsity,  but  to  enforce  the  aareements  or  contracts  of  purehoaeinadebytfae 
defendant  from  time  to  time.  Indeed  they  do  not  allege  that  the  statements  made  by  the 
defendant  to  them  in  relation  to  his  means  and  business  were  so  made  with  the  intent  to 
deceive  or  defraud  them,  nor  with  the  intention  at  the  time  of  not  paying  for  the  goodi 
that  should  be  sold  to,  them,  but  that  what  was  stated  was  said  with  the  object  of  iadDdng 
them  to  deal  with  him  as  a  purchaser  on  credit.  Is  this  different  in  prtncfpfe  f^on  * 
representation  that  he  was  of  full  age  t  That  clearly  would  not  have  made  him  Ushh. 
The  fact  that  a  party  is  actually  engaged  In  commercial  business,  thus  holding  hiBaril 
out  to  the  public  as  competent  to  contract,  is  as  full  and  expressive  a  dedarstton  to  •■ 
persons  with  whom  he  is  dealing  that  he  is  of  age,  as  a  statement  of  that  fiact  is  toaeii^te 
individual.  If,  under  such  circumstances,  an  infant  can  be  held  liable  on  bis  oontrMta  he 
would  be  deprived  of  all  the  protection  which  the  law  intended  to  give  him.** 

In  Wood  V.  Vance,  1  N.  &  McC.  197,  however  it  was  held  that  an  action  of  deceit  wiB  He 
against  \n  infant  on  a  warranty  on  the  sale  of  a  horse,  even  though  the  form  of  sn  actios 
is  ex  contractu,  the  substance  being  ex  delicto.  No  expressed  consideration  of  Uis  qnei- 
tlon  is  shown.  And  in  Ex  parte  Unity  Joint  Stock  Banking  Annciation^ZDeQ.  ft^- 
53,  where  an  infant  engaged  in  trade,  wishing  to  borrow  money,  fislsely  and  frandoieBtiT. 
represented  that  he  was  of  age,  it  was  held  that  proof  of  theloim  was  property  sdnitted 
In  bankruptcy .  This  was  put  on  the  ground  of  equitable  powers  and  Jurisdiction.  AwAn 
payment  to  the  infant  falsely  representhig  himself  of  age  is  a  dlaohaiga.  OsurtBiiv.  B*^ 
Titter,  8  Hare,  505 ;  StSkema/n  ▼.  BaiMon,  1  De  G.  ft  B.  90. 
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State  v.  Layakb. 

06  Minn,  me.) 

law  —  indiBtmmU — *^<me pint'* U$9 than **Jhe  (foOam/' 

Ujider  a  atatate  panishing  the  sale  of  spirituoas  liquors  in  quantities  ^  1 
tlian  five  gallons/'  an  indictment  for  selling  "  one  pint  of  brandj  "  is  Talid.* 

CONVICTION  of  illegaUy  selling  spirituoos  liquors.  The  opinion 
states  the- case. 

Chas.  M.  Starty  attorney-general,  for  State. 

Maihews  d  Andrews,  for  defendant. 

Berbt,  J.  The  following  indictment  was  found  against  the  de« 
fendant,  yiz. : 

"The  Dibtbict  Coubt  fob  the  Counties  of  Ltok  and  Lin- 

coLN,  AND  State  of  Minnesota. 

^  Th$  State  of  Minnesota  ,  plaintiff,  v.  Lewis  Lavake,  defendant. 

'*  Lewis  LaTake  is  accused  by  the  grand  jury  of  the  counties  of 
Lyon  and  Lincoln,  by  this  indictment,  of  selling  and  disposing  of 
spirituous,  yinous,  fermented  and  malt  liquors,  in  a  less  quantity 
than  fire  gallons,  without  first  having  obtained  a  license  therefor, 
committed  as  follows :  The  said  Lewis  Lavake,  on  or  about  the 
15th  day  of  November,  A.  D.  1879,  at  the  town  of  Lake  Benton, 
in  said  county  of  Lincoln,  did  sell  and  dispose  of,  to  one  Beckley 
Wolcott,  one  pint  of  malt  liquor,  to  wit,  beer,  of  the  vulue  of  ten 
cents ;  one  pint  of  gin,  of  the  value  of  ten  cents;  one  pint  of 
brandy,  of  the  value  of  ten  cents  ;  one  pint  of  whisky,  of  the  value 
ten  cents, —  he,  the  said  Lewis  Lavake,  not  having  a  license  to  sell 
said  liquors, —  contrary  to  the  statute  in  such  case  made  and  pro- 
Tided,  and  against  the  peace  and  dignity  of  the  State  of  Minnesota. 
Dated  at  Marshall,  in  the  county  of  Lyon  and  State  of  Minnesota^ 
the  4th  day  of  December,  A.  D.  1879. 

''  W.  S.  Dibble, 
"  Foreman  of  the  Grand  Jury** 

contra,  ArbirUrode  v.  State  (67  Ind.  9S7)t  33  Am.  Bap.  M*  and  note,  88. 
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The  defendant  having  been  convicted^  the  case  has  been  certified 
here  for  our  opinion  upon  four  objections  to  the  indictment 

[Omitting  the  first] 

The  second  objection  to  the  indictment  is  that  it  does  not  charge 
the  quantity  of  liquor  sold  and  disposed  of  to  be  less  than  five  gal- 
lons. Irrespective  of  the  statement,  in  its  accusing  part,  of  a  sale 
and  disposing  ''in  a  less  quantity  than  five  gallons/'  the  body  of 
the  indictment  charges  the  selling  and  disposing  of '' one  pint  of 
brandy."  The  statute  (Gen.  Stats.  1878,  ch.  108,  §  10)  provida 
that  an  ''  indictment  is  suflScient  if  it  can  be  understood  therefrom 
*  *  *  that  the  act  or  omission  charged  as  the  offense  is  clearlj 
Hiul  distinctly  set  forth,  in  ordinary  and  concise  language,  without 
repetition;"  and,  as  held  in  Siaie  y,  Munchf  22  Minn.  67,  the 
meaning  which  ordinary  use  attaches  to  words  not  technical  wiUbe 
given  to  them  in  an  indictment.  In  common  understanding,  a 
charge  of  a  sale  of  a  pint  of  brandy  means  a  sale  of  that  particohr 
quantity  and  not  of  more.  That  a  pint  is  less  than  five  gallons  ii 
a  part  of  the  English  language. 

[Omitting  other  matters.] 

Judgm&fU  affirmfl 
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Statb  bx  BEL.  Attorney-Gekeral  y.  Oollibb. 

(72  Mo.  18.) 

Ctffci  and  officer — Mbwy^  offer  by  etindidfUe  to  perform  duties  for  Um  thar*. 

legal  fees 

A  pobllc  oilbr  bj  a  candidate  for  public  office  to  the  electors,  to  perform  the 
dotieii  of  the  office  for  lees  than  the  legal  salary  or  fees,  inyalidates  his 
electkm.    {8ee  note,  p.  423.) 

QUO  WARRANTO.  The  opinion  states  the  point  The  offers 
in  question  were  made  in  public  speeches  by  the  candidate  to 
the  electors,  his  acceptance  of  the  nomination  upon  a  platform 
pledging  his  acceptance  of  less  than  the  legal  fees,  and  his  running 
upon  a  ticket  entitled  ^'  Low  salary  democratic  county  ticket." 

/.  L.  Smith,  attorney-general,  for  relator. 

Baulwaref  Snett  <£  Flanagan^  respondent 

Sherwood,  G.  J.    The  legal  sufficiency  of  the  information  oeing 
questioned  by  the  demurrer,  requires  at  our  hands  an  examinatioa 
uito  sQch  alleged  sufficiency. 
Vol.  XXXVII— 53 
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Every  one  will  concede  that  it  is  of  the  highest  in]ix>rtance  t!u;t 
popular  elections  should  be  conducted  in  such  a  way  as  to  exempt 
them,  so  far  as  the  infirmities  incident  to  human  agencies  will  per- 
mity  from  improper  influences.  Here  the  demurrer  confesses  that 
being  induced  by  the  offers  of  respondent^  to  take  for  his  own  use 
only  $1,200  out  of  $2,600,  the  aggregate  fees  of  the  desired  office  of 
judge  of  Probate,  two  hundred  of  the  voters  and  tax  payers  of  the 
county,  who  would  otherwise  have  voted  for  respondent's  rival, 
changed  their  purpose  and  voted  for  respondent,  who  but  for  snch 
offers  and  their  acceptance,,  would  never  have  been  elected.  These 
admissions  of  the  demurrer  throw  the  burden  of  the  assumed  lav 
fulness  of  his  acts  upon  the  shoulders  of  the  respondent  The  ques- 
tion arising  upon  the  admitted  facts  is  whether  the  means  em- 
ployed by  him  to  secure  his  election  were  lawful  means,  means  such 
as  this  court  can  sanction,  when  the  respondent,  called  upon  by 
our  writ  of  quo  warranto  to  disclose  his  title  to  the  office  of  judge 
of  Probate,  discloses  also  that  his  title  must,  for  its  validity,  ulti- 
mately rest  upon  the  means  of  whose  employment  the  State  in  her 
information  complains. 

In  the  recent  case  of  State  ex  rel  NeweU  v.  Purdy,  30  Wis.  21:^; 
8.  c,  17  Am.  Bep.  485,  the  question  raised  by  this  information  vas 
learnedly  and  exhaustively  discussed,  and  in  such  a  manner  as  t(» 
leave  nothing  to  be  desired,  and  the  conclusion  there  reached  that 
means  similar  to  those  employed  in  the  present  instance  were  not 
to  be  tolerated,  and  that  the  title  to  the  office  secured  thereby  would 
be  declared  invalid.  There  the  contest  was  between  two  individuals 
as  to  whom  was  entitled  to  the  office  of  County  judge,  the  relator 
claiming  it  in  consequence  of  the  reception  of  twenty-three  more 
votes  than  the  incumbent,  but  the  latter  claimed,  in  his  answer, 
that  the  salary  of  County  judge  was  fixed  at  $1,000;  that  relator 
being  a  candidate  for  the  office,  published  and  circulated  through  the 
county  a  promise  addressed  to  the  electors  thereof,  that  if  elected 
County  judge,  he  would  perform  all  the  duties  and  furnish  an  office, 
and  all  other  incidentals  except  the  record  books,  for  $600  per  an- 
num during  his  term,  and  that  solely  by  this  offer  one  hundred 
voters  of  the  county  were  induced  to  vote  for  relator,  thus  secnring 
his  election.     This  answer  was  held  sufficient  on  demurrer. 

1  am  unable  to  distinguish  this  case  in  principle  from  that  one. 
Here,  it  is  true,  the  result  of  the  respondent's  action,  if  he  complies 
with  his  promise,  will  not  be  as  there,  the  enriching  of  the  county 
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treasury  by  refraining  from  withdrawing  thereform  a  sum  of  money, 
thereby  benefiting  pecuniarily  each  tax  payer  in  the  county;  but 
the  legal  effect  of  the  offer  of  the  respondent  is  in  no  wise  different; 
for  while  he  did  not  propose  to  enrich  the  treasury  of  the  county, 
as  in  the  Wisconsin  case,  he  did  propose  to  impoyerish  himself,  and 
to  benefit  every  suitor  who  might  come  before  him  in  his  judicial 
capacity,  by  diminishing  his  lawful  fees  to  less  than  one-half  their 
usual  rate.  In  other  words,  he  appealed,  and  the  demurrer  admits 
he  was  successful  in  that  appeal,  not  to  the  fair  and  honest  judg- 
ment of  the  voters  touching  his  qualifications  and  fitness  for  the 
office  to  which  he  aspired,  but  to  the  cheapness  with  which  he 
would  discharge  his  judicial  duties.  He  said  to  the  voters  in  effect 
and  with  effect:  *'  Elect  me  Probate  judge  of  your  county,  and  no 
suitor  who  comes  before  me  shall  ever  be  charged  even  half  the  fees 
which  the  law  allows  " ;  thus  making  the  office  which  he  sought  not 
a  matter  of  qualification  but  of  bargain  and  sale. 

It  is  not  necessary  in  this  case  to  show,  as  claimed  by  counsel 
for  respondent,  that  he  or  those  who  voted  for  him  have  been  guilty 
of  the  crime  of  bribery  in  its  strict  sense.  In  instances  like  the 
present,  instances  involving  the  freedom  and  purity  of  elections, 
that  term  possesses  a  broader  significance.  As  is  well  said  in  the 
case  above  cited:  ''It  may  properly  be  employed  to  define  acts  not 
punishable  as  crimes,  but  which  involve  moral  turpitude  or  are 
against  public  policy."  And  there  the  court  held  that  though  the 
answer  did  not  contain  allegations  of  fact  showing  that  the  relator 
or  any  of  the  voters  of  the  county  had  been  guilty  of  the  criminal 
offense  of  bribery,  yet  that  answer  was  sufficient,  and  that  acts  fall- 
ing short  of  that  crime  in  its  more  restricted  and  technical  mean- 
ing would  justify  the  rejection  of  votes  cast  for  the  party  made 
suecessfnl  by  the  employment  of  the  unlawful  means,  and  Hawkins* 
Pleas  of  the  Crown  is  quoted  from  extensively,  and  fully  supports 
the  position  taken,  where  he  says:  ''Also,  bribery  sometimes  signi- 
fies the  taking  or  giving  of  a  reward  for  offices  of  a  public  nature, 
and  certainly  nothing  can  be  more  palpably  prejudicial  to  the  good 
of  the  public  than  to  have  places  of  the  highest  concernment,  on 
the  due  execution  whereof  the  happiness  of  both  king  and  people 
doth  depend,  disposed  of,  not  to  those  who  are  most  able  to  execute 
them,  but  to  those  who  are  the  most  able  to  pay  for  them;  nor  can  any 
thing  be  a  greater  discouragement  to  indnsfrv  and  virtue  than  to 
Boe  those  places  of  trust  and  honor  which  ought  to  be  the  rewards 
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of  those,  who  by  their  industry  and  diligence  have  qualified  ibem- 
selves  for  them,  conferred  on  such  who  have  no  other  recommenda- 
tion but  that  of  being  the  highest  bidders  ;  neither  can  any  thing  be 
a  greater  temptation  to  officers  to  abuse  their  power  by  bribery  vA 
extortion  and  other  acts  of  injustice  than  the  consideration  of  tbe 
great  expense  they  were  at  in  gaining  their  places,  and  the  neoor 
sity  of  sometimes  straining  a  point  to  make  their  bargain  answer 
their  expectation."  Vol.  1,  ch.  27,  §  3.  Again,  the  learned  author 
says:  '^It  is  of  the  utmost  importance  to  the  public  welfare,  thAt 
in  the  administration  of  the  government,  none  but  persons  compe- 
tent to  perform  the  duties  of  their  offices  should  be  admitted  into 
any  department.  But  if  the  sale  of  office  were  allowed  to  those  who 
have  the  patronage  and  appointment,  it  is  evident  that  there  woald 
be  the  greatest  danger  of  situations  being  filled  not  by  those  whose 
talents  fitted  them  for  the  station,  but  whose  purses  enable  tbem  to 
obtain  it  The  sale  of  offices  may  therefore  justly  be  ranked  a£ 
an  offense  against  the  political  economy  of  the  State."  Vol.  1,  ch. 
32,  p.  748. 

In  Thicker  v.  Aiken,  7  N.  H.  140,  a  similar  view  was  taken  con- 
cerning a  practice  which  had  obtained  of  putting  up  at  pnblic 
auction  and  disposing  of  the  office  of  constable  to  the  highest,  and 
of  collector  to  the  lowest  bidder ;  the  court  there  saying,  in  refer- 
ence to  the  custom  :  ^^It  has  a  tendency  to  divert  the  attention  of 
the  electors  from  the  qualifications  of  the  candidates  to  the  terms 
on  which  they  will  consent  to  serve,  and  makes  the  choice  tan 
upon  considerations  which  ought  not  to  have  an  influence."  The 
doctrine  in  that  case,  so  far  as  concerns  public  officers,  met  with 
approval  in  Massachusetts,  the  court,  in  Alvord  v.  Collin ,  20  Pick. 
428,  saying  :  **  We  fully  recognize  the  validity  of  the  objection  to 
the  sale  of  offices,  whether  viewed  in  a  moral,  political  or  legal  as- 
pect. It  is  inconsistent  with  sound  policy.  It  tends  to  corraption- 
It  diverts  the  attention  of  the  electors  from  the  personal  merits  of 
the  candidates  to  the  price  to  be  paid  for  the  office.  It  leads  to  the 
election  of  incompetent  and  unworthy  officers,  and  on  their  part  to 
extortion  and  fraudulent  practice  to  procure  a  remuneration  for  the 
price  paid.  Nor  can  we  discover  a  difference  in  principle  between 
the  sale  of  an  office  for  a  valuable  consideration  and  the  disposing 
of  it  to  a  person  who  will  perform  its  duties  for  the  lowest  compeo' 
sation.     In  our  opinion  the  same  objection  lies  against  both.** 

And  the  legislature  of  Massachusetts  applied  the  principle  not 
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being  discussed  in  a  still  more  marked  manner  in  the  year  1^10. 
The  town  of  GlonceBter,  though  entitled  to  six  representatives,  for 
eooDomical  reasons  was  accustomed  to  return  but  two  members, 
whose  pay  had  by  law  to  be  furnished  by  the  town.  In  that  year, 
however  for  political  considerations,  it  was  deemed  desirable  that 
the  entire  number  of  representatives,  to  which  the  town  was  entitled^ 
should  be  elected;  whereupon  several  individuals,  with  a  view  to  in- 
dnce  the  town  to  elect  a  full  delegation,  gave  a  bond,  for  the  use  of 
the  inhabitants,  conditioned,  that  the  whole  expense  of  such  a 
representation  should  not  exceed  the  pay  of  two  members.  But  it 
was  held  by  the  legislature  that  the  election  was  void,  though  none 
of  the  members  elected  from  the  town  had  any  agency  whatever  in 
procuring  the  execution  of  the  bond.  The  Supreme  Court  of  Wis- 
consin, after  citing  the  above  and  other  authorities,  says  :  "  The 
doctrine  which  we  think  is  established  by  the  foregoing  authorities, 
and  which  we  believe  to  be  sound  in  principle,  is  that  a  vote  given 
for  a  candidate  for  a  public  office  in  consideration  of  his  promise, 
in  case  be  shall  bo  elected,  to  donate  a  sum  of  money  or  other 
valuable  thing  to  a  third  party,  whether  such  party  be  an  individual, 
a  county  or  any  other  corporation,  is  void." 

We  must  regard  the  cases  above  cited  as  conclusive  of  this  one, 
and  reiterate  the  statement  that  the  offers  in  this  case  made  by 
respondent  differ  in  no  essential  particular  from  the  Wisconsin  case  ; 
the  offers  in  each  case  are  equally  deserving  of  condemnation,  and 
were  in  spirit  and  purpose  the  same.  For  if  bribery  in  its  larger 
sense,  in  its  application  to  election  cases,  is  the  promise  by  the  can^ 
didate  to  donate,  if  elected,  a  sum  of  money  or  other  valuable 
thing  to  a  third  party,  the  promise  in  the  case  at  bar  ought  to  be 
held  as  falling  within  the  Sjime  category,  since  though  the  suitors 
vlio  may  have  to  appear  before  the  candidate  when  judge  of  Pi'obnte, 
cannot  in  the  nature  of  things  be  designated,  yet  the  corrupting 
tendencies  of  the  offer  remain  the  same;  remain  to  swerve  the 
voter  from  his  duty  as  a  citizen  ;  to  blind  his  perceptions  as  to  the 
sole  question  he  should  consider,  the  qualifications  of  the  candidate, 
and  to  fix  them  upon  considerations  altogether  foreign  to  the  proper 
exercise  of  the  highest  right  known  to  freemen,  the  right  of  suffrage; 
a  right  upon  whose  absolutely  free  and  untrammelled  exercise  de- 
pends the  perpetuity  of  our  republican  institutions.  The  transac- 
tion of  which  the  State  in  the  present  instance  complains  may  have 
bfen  entered  into  with  laudable  motives,  but  it  is,  as  we  think  ha^ 
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been  sacoessfuUy  shown,  decidedly  demoralizing  in  its  tendeucies, 
and  utterly  subversiye  of  the  plainest  dictates  of  public  policy. 
The  maxim  in  snch  cases  should  be :  obsta  principiis;  and  it  is 
only  by  a  rigid  observance  of  this  by  the  courts,  that  the  puritTof 
elections  can  be  preserved.  The  legislature  of  this  State  bos,  as  re 
are  informed,  at  its  last  session  enacted  a  statutory  prohibition 
against  the  employment  in  elections,  of  agencies  such  as  wc  baTein 
the  preceding  pages  condemned,  thus  giving  legislative  recognition 
to  the  principles  herein  enunciated.  See  Bev.  Stat.  1879,  p.  258, 
§  1478.  Holding  these  views  the  information  will  be  heldsafficievt 
in  law,  the  objection  taken  thereto  by  the  demurrer  not  well  taken, 
and  the  respondent  required  to  plead  further. 
All  concur. 

Non  BT  TRB  Bapovmu— Tfae  smme  doctrine  was  recogniMd  in  Harveu  ▼.  Itama  Cat^ 
68  Iowa,  SaS.    The  following  is  an  abetract  of  the  decision:    In  an  action  against  a  canaxj 
for  services  as  deputy  county  treasurer,  defendant  set  up  that  such  deputy  bad  eieentcd 
and  filed  a  rnlease  for  such  services,  wherein  it  was  set  forth  that  he  had  been  fkiBy  ptiii 
Plaintiff  replied  that  such  release  was  filed  previous  to  the  holding  of  an  election  for  cooitf 
treasurer,  without  consideration,  in  order  to  induce  electors  to  vote  for  the  then  incombefH 
of  the  office  who  was  a  candidate  for  re-election.    HtUL,  that  the  release  ooidd  not  be 
avoided,  but  constituted  a  valid  defense.    The  court  remark :  The  release  imports  soos- 
sideration,  and  operates  as  a  discharge  of  the  defendant,  unless  it  can  be  shown  that  the 
release  was  given  without  consideration.    The  plaintiff,  in  order  to  show  such  want  of  eoo- 
sideration,  alleges,  and  seeks  to  prove,  in  effect,  that  the  release  was  executed  for  the  pv- 
pose  of  bribing  voters,  and  securing  an  election  to  a  public  office.  It  is  well  wttled  that  tbr 
law  will  leave  all  who  share  in  the  guilt  of  an  illegal  or  immoral  transaction  wbsre  Itfinii 
them,  and  will  not  lend  its  aid  to  enforce  the  contract  while  ezeootorj,  nor  interfereto  n*> 
sdnd  the  contract  and  recover  the  consideration  when  executed.  In  Inhab.  qf  WanaAirf. 
Eatoiu  11  Mass.  878;  7  Am.  Dec.  1&5,  the  following  language  is  employed :  **  It  appeais  to  b» 
the  settled  law  in  England,  and  we  are  satisfied  that  it  is  also  the  law  here,  that  where  tvo 
parties  agree  in  violating  the  laws  of  the  land  the  court  will  not  entertain  the  claim  of  tiiher 
party  sgainst  the  other  for  the  fruits  of  such  an  unlawful  baigain.  If  one  holds  the  oUip- 
tion  or  promise  of  the  other  to  pay  him  money,  or  do  any  other  valuable  act  on  accooot 
of  such  Ulegal  transaction,  the  party  defendant  may  expose  the  nature  of  the  tnuHarQoo 
to  the  court,  and  the  law  will  say,  *  Our  forms  and  rules  are  established  to  protect  tbe  i> 
nocent  and  vindicate  the  injured,  not  to  aid  offenders  in  the  execution  of  their  unjuit  pp- 
jects,*  and  if  the  party  who  has  fooUahly  paid  his  money  repents  his  folly  aitd  brinst  1^ 
aciion  to  recover  it  back,  the  same  law  will  say  to  him,  *  You  have  paid  the  price  of  jiiur 
wickedness,  and  you  must  not  have  the  aid  of  the  law  to  rid  you  of  an  inconvenience  vhrh 
is  suitable  punishment  for  your  offense  *  **    To  the  same  effect  is  White  v.  Hunirr.  S  N' 
H.  128.    'lliis  doctrine,  which  is  applicable  to  cases  where  the  parties  are  pari  deNrf'i.  bhK. 
a  fortinrU  apply  to  a  case  like  the  present.  In  which  it  does  not  appear  that  the  deCeadant 
was  a  partaker  in  the  unlawful  purpofses.  See  also,  SttUe  v.  Churehn  5  Or.  SSV;  a  c ,  9)  Ab- 
BiKp.  746;  Carrothen  v.  RumelL  53  Iowa,  846;  s.  o.,  86  Am.  Bep.  88S. 

In  People  er  rel.  Bush  v.  Thornton^  New  York  Supreme  Court,  November.  iNfl.  tlN 
defendant  was  a  candidate  for  the  office  of  county  judge.  Tbe  regular  salary  wa^  $SJV 
During  the  canvass  he  issued  and  circulated  a  card  offering  if  elected  to  perform  tbe 
duties  for  $1,200  and  furnish  coal  and  stationery  for  his  office,  and  also  executed  a  boad  lO 
the  name  effect,  with  sureties,  undertaking  to  turn  the  balance  of  the  ftalary  o\cr  to  tHf 
poor  fund,  if  the  supervisors  should  persist  in  raising  it.  The  court  held,  iwening  tbe 
decision  below,  that  the  promises  and  pledges  made  hj  ThanUm  to  the  elcoiow  of  tte 
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cotm^  were  reptebeiiflnde  In  the  extreme,  being  against  public  policy  and  in  fact  criminal 
ofVen  to  bribe  even  hy  the  common  law ;  but  that  they  did  not  per  •&,  and  in  the  abaenoe 
of  aU  cMMtttutlonal  and  tegidative  declaration,  create,  aa  a  penalty,  a  dlaabillty  to  hold 
oflBoe.  The  cooit  oondndea  therefore  in  the  abeence  of  constitutional  or  statutory  pro- 
▼laioo  so  declaring,  ineligibility  to  otBce  or  disability  to  hold  otBoe  cannot  be  pronounced 
by  the  court  becanae  of  bribery  or  an  attempt  to  bribe  electora ;  that  votes  cast  under  the 
lolliMnoe  of  a  bribe,  proved  to  have  been  so  given,  should  not,  on  grounds  of  public  policy 
and  becanae  of  the  criminality  of  the  act,  be  counted,  but  that  this  goes  to  the  count — to 
the  aDowanceof  the  vote — and  does  not  touch  the  question  of  disability  to  hold  office 
becsaoae  of  bribeiy.  "  Whether  a  law  declaring  such  disability  would  or  would  not  be  just 
and  politic  In  this  State,**  say  the  court,  "  is  a  subject  for  consideration  by  the  legislative 
branch  of  the  government.  It  is  the  business  and  duty  of  courts  to  enforce  laws.  They 
make  them,  however  desirable  they  may  be,  or  however  great  the  necessity  for 
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MaaUr  4snd  $tirvant — negligent  — infant  on  fteigJU  car  tnthaut  paying  fctre  — 

i^fury  while  attempting  to perform'eerviee. 

An  infknt  rode  upon  a  freig^ht  car  in  a  freight  train,  witboat  the  consent 
of  hia  parentfl,  and  withoat  the  knowledge  of  the  condactor,  and  without 
pajing  fare  The  rales  of  the  company  prohibited  the  carrying  of  passen- 
gera  without  fare,  or  on  freight  trains  except  in  the  cabooee.  The  conductor 
knowingly  eoffered  him  to  remain  on  the  freight  car.  A  brakeman,  without 
aathoritj,  set  him  at  a  dangerous  sendee  on  the  car,  in  trying  to  perform 
which  he  waa  injured.    Held,  that  the  company  was  not  liable.* 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

O0O.  W,  jEdshjff  for  appellant, 
flw  7\tmer,  for  respondent. 

HonoH,  J.  The  petition  in  this  case  alleged  the  minority  of  the 
plaintiff  and  the  appointment  by  the  Probate  Oonrt  of  Livingston 
county  of  Ellen  Sherman  as  his  guardian.  The  appointment  of 
the  gnardian  is  specifically  denied  in  the  answer  and  the  record 
fails  to  show  that  any  evidence  was  offered  on  that  subject.  Fol- 
lowing the  decision  of  this  court  in  the  case  of  Porter  v.  Hannibal 

•  ODmpare  Pisnn.  JR.  Go.  v.  Xan0d<m,  post.    To  same  effect  Flmiotr  v.  Penn,  R,  Co.  (01 
Vtan.  8t.  ino,  8  Am.  Rep.  251;  N,  O.,  etc.,  R.  Co.  v.  MarrUon  (48  Miss.  112),  IS  Am.  Bepi 

as6. 
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S  St.  JostphE,  R,  Co.,  60  Mo.  160,  the  judgment  must,  fur  thu 
cause,  be  reversed. 

As  the  case  must  be  retried,  it  will  be  proper  to  make  some  ob- 
servations upon  the  law  of  the  case  as  presented  by  the  record  dot 
before  us.  The  evidence  taken  at  the  trial  is  preserved  in  the  bill 
of  exceptions  in  the  following  form  :  The  plaintiff  introduced  eri- 
denco  tending  to  prove  that  the  plaintiff  got  on  a  freight  train  of 
defendant  at  Chillicothe,  about  October  6, 1875,  without  the  knowl- 
edge or  consent  of  his  parents;  that  he  rode  on  said  car  some  ten 
miles  when  he  was  discovered,  being  still  in  Livingston  county,  bj 
a  brakeman  on  said  train,  when  he  was  told  by  the  brakeman  if  he 
wanted  to  ride  he  must  help  bittke,  and  placed  him  at  a  brake  and 
instructed  him  in  the  signals  ^hen  to  brake  and  signal  the  engineer; 
and  when  he  got  to  Cameron  he  was  told  that  if  he  wanted  to  ride 
to  St  Joe  he  must  help  coal  up;  that  the  said  brakeman  permitted 
him  to  ride  on  said  train,  and  not  in  the  caboose  car  attached  to  the 
train  for  the  purpose  .of  carrying  passengers,  till  the  train  arrived 
at  Cameron,  a  point  forty  miles  west  of  Chillicothe ;  tli;it  at  Came- 
ron the  plaintiff,  who  was  thirteen  years  and  ten  months  old,  and  a 
bright  capable  boy  of  his  age,  was  directed  by  said  brakeman  to 
assist  in  coaling  up  the  engine,  which  he  did  ;  that  when  it  was 
coaled  up,  the  brakeman  told  the  boy  to  get  on  top  of  a  certain 
freight  car  if  he  wanted  to  ride  to  SL  Joseph,  which  he  did; 
and  while  riding  on  top  of  said  train,  and  about  one  mile  from  SL 
Joseph,  and  in  Buchanan  county,  the  brakeman,  by  signs,  directed 
the  plaintiff  to  adjust  some  boards  on  a  car,  which  boards  were  fall- 
ing off;  that  while  plaintiff  was  in  the  act  of  so  adjusting  said 
boards,  one  of  them  striking  on  and  against  a  post  hit  and  tlirev 
plaintiff  off  the  train,  which  was  then  in  rapid  motion,  and  broke 
his  leg,  seriously  injuring  him  for  life ;  that  the  conductor  of  said 
train  knew  plaintiff  was  on  the  train  at  Cameron  and  afterward 
to  the  time  of  the  accident,  but  never  spoke  to  him  or  gave  him  anj 
directions  in  any  way. 

Defendant  offered  evidence  tending  to  show  that  the  conductor 
had  exclusive  control  of  the  train  and  all  persons  on  it;  that 
plaintiff  never  paid  any  fare ;  that  he  secreted  himself  when  be  got 
on  the  train ;  that  no  employee  of  defendant  had  any  authority 
from  defendant  to  carry  passengers  unless  they  paid  tluir  fare,  and 
never  to  permit  any  person  to  ride  on  any  part  of  their  train  except 
in  the  caboose  attached  to  the  train  for  the  purpose  of  carrying  pas- 
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«eDgerB ;  that  this  tmiu  had  a  caboose  attached ;  that  all  conductors 
and  brakemeii  had  been  instructed  never  to  carry  anv  j>crson  wiih- 
out  be  paid  his  fai'e,  and  never  to  carry  any  person  on  a  train  other 
than  in  the  caboose  ;  that  the  brakeman  had  exclusive  control  of 
coaling  np  at  Cameron. 

It  may  be  conceded  that  the  plaintiff  is  to  be  regarded  as  a  pas- 
senger at  the  time  he  was  injured.  The  train  being  one  on  which 
passengers  were  allowed  to  be  carried,  although  the  plaintiff  boarded 
the  train  without  the  permission  or  knowledge  of  the  conductor, 
yet  as  the  conductor,  after  he  became  aware  of  his  presence  on  the 
train,  suffered  him  to  remain,  he  was  entitled  to  the  same  protec- 
tion as  if  he  had  paid  his  fare.  Wilton  y.  Middlesex  R.  R,,  107 
Mass.  108;  s.  c,  0  Am.  Rep.  11. 

It  is  plain  however  from  the  testimony,  which  we  have  inserted 
at  leng'h,  that  the  plaintiff  was  not  injured  simply  by  reason  of 
bis  being  carried  as  a  passenger  in  a  dangerous  position,  in  viola- 
tion of  the  rules  of  the  company,  but  in  consequence  of  the  order 
of  the  brakeman  to  him  to  adjust  some  loose  boards  on  one  of  the 
care  in  the  train,  in  the  execution  of  which  order  he  was  thrown 
from  the  train  and  injured.  This  order  of  the  brakeman  was 
clearly  the  proximate  cause  of  the  injury.  But  for  this  ordi^r  nnd 
the  attempted  execution  of  it,  it  does  not  appear  that  the  plaintiff 
would  have  been  injured,  as  the  train  seems  to  have  gone  through 
in  safety.  Whether  the  company  is  responsible  for  the  consequence 
of  the  brakeman's  request  to  the  plaintiff  to  adjust  the  loose  boards, 
is  the  sole  question  to  be  determined. 

It  is  well  settled  that  to  make  the  master  liable  for  the  tortious 
act  of  his  servant  the  act  causing  injury  must  have  been  in  the 
line  of  the  servant's  duty  and  within  the  scope  of  his  employment. 
Here  the  testimony  shows  that  the  brakeman  had  no  control  what- 
ever over  any  person  on  the  train  and  no  concern  with  them.  The 
testimony  is,  ''that  the  conductor  had  exclusive  control  of  the 
train  and  of  all  persons  on  it."  The  control  assumed  by  the  brake- 
man  over  the  plaintiff,  and  his  directions  to  him  to  render  various 
services  on  the  train,  and  especially  the  service  in  which  he  was 
injured,  were  wholly  nnwarranted  and  unauthorized,  and  the  mas- 
ter cannot  be  held  liable  for  the  consequences  of  such  acts.  When 
an  act  done  by  a  servant  is  within  the  scope  of  his  employment,  the 
master  will  be  liable  althongh  the  servant  does  not  obey  his  orders 
as  to  the  manner  of  its  performance.  But  it  was  no  part  of  the 
Vol.  XXXVlI-54 
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duty  of  the  brakeman,  so  far  as  this  record  showSy  to  employ  or  to 
direct  any  person,  mncb  less  a  passenger,  to  perform  any  serFioeoo 
the  train,  and  if  without  such  authority  he  negligently  led  the 
plaintiff  into  danger  snch  negligence  is  his  own  and  cannot  be 
imputed  to  the  master.  Nor  does  it  appear  that  the  coudactor 
was  aware  of  the  misconduct  of  the  brakeman  in  this  particular. 

The  youth  of  the  plaintiff,  as  was  said  by  Agnsw,  J.,  in  Fhwer 
Y.  Railroad  Go.,  69  Penn.  St.  216  ;  s.  c,  8  Am.  Bep.  251,  ''maj 
excuse  him  from  concurring  negligence,  but  it  cannot  supply  the 
place  of  negligence  on  the  part  of  the  company,  or  confer  an thoritj 
on  one  who  has  none."  Snyder  ▼.  Hannibal  <£  SL  JoMph  R,  R- 
Co.,  60  Mo.  413 ;  Towanda  Coal  Co.  v.  Heeman,  86  Penn.  Si41& 

[Omitting  a  statutory  consideration.] 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remandiA 
All  concur. 


Ex  PARTE  Bbowk. 

(7SM0.88.) 

Tdegraph — mu$age$  f^  pritiUged — mibpcma  to  predMM. 

An  agent  of  a  telegraph  company  is  panishable  for  contempt  in  refiuuig  ^ 
produce  mesaagee  in  posseseion  of  the  company,  before  a  grand  Jniji  <a 
proper  procens ;  but  a  subpoena  duces  Ueum^  merely  deecribing  mich  nwt' 
sagee  by  the  names  of  the  senders  and  persons  addressed,  and  as  sent  *  within 
fifteen  months  last  past/'  is  not  such  process. 

TTA6EAS  GOBPTJS.    The  opinion  states  the  case. 

Edward  T.  Allen,  and  J.  0.  Lodge,  for  petitioner.  Petitioner  u  a 
mere  servant  of  the  telegraph  company,  having  no  control  over  toy 
message  in  the  office  of  the  company.  All  messages  are  in  the  pos- 
session of  the  company ;  and  its  rules  prohibit  the  petitioner  irom 
delivering  messages  to  any  one  except  the  person  addressed.  He 
cannot  take  them  before  the  grand  jury  without  disobeying  the 
orders  of  the  company.  Bank  of  Utica  v.  Hillard^  5  Cow.  158, 
419  ;  Crowther  v.  Appleby,  L.  R,  9  C.  P.  23 ;  Earl  of  Falmeuih  ▼• 
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J/oMy  11  Price,  455;  Attorney  General  y.  Wilson,  9  Simons,  526 
Lee  V.  Jnjr<M,  L.  R,  2  Eq.  59  ;  Wright  y.  ifa^^,  6  Yes.  Jr.  280 
MeCann  v.  Beere,  1  Hogan,  129;  2  Dau.  Gh.  PI.  and  Prac.  1376 
Miles  y.  Dawson,  1  Esp.  405 ;  Bateson  y.  Hartsink,  4  id.  43 
J^/tn  V.  Evans,  2  M.  &  G.  430 ;  LaFargsY.  LaFargeFire  Ins.  Co,, 
14  How.  Pr.  30 ;  Woods  y.  DeFiganiere,  16  Abb.  Pr.  160;  Murray 
y.  HW/w,  1  Or.  &  Ph.  114. 

«7.  L.  Smith,  attorney-general,  for  respondent  Telegraphic 
dispatches  in  the  possession  of  the  officers  of  the  company  are  not 
priyileged  commnnications,  and  their  prodaction  can  be  compelled 
as  other  writings.  Henisler  y.  Freedman,  2  Pars.  Sel.  Gas.  274 ; 
Scott  &  Jarn..on  Tel.,  §  388,  note ;  State  y.  Litchfield,  58  Me.  267  ; 
Bank  y.  Bank,  7  W.  Va.  544;  U.  S.  y.  Babcock,  3  Dill.  C.  C.  567; 
Ince^s  case,  20  L.  T.  (N.  S.)  421 ;  Ex  parte  Brown,  7  Mo.  App.  484; 
Scott  ft  Jam.  on  Tel.,  §  377  et  seq. ;  5  Cong.  Rec,  pt  1, 44th  Cong., 
2d  Sess.,  pp.  325,  330,  352,  358,  439,  449,  452,  455,  476,  477,  512, 
514,  602,  608,  629,  631,  678,  694. 

Henry,  J.  In  the  St  Louis  criminal  court,  at  the  Noyember 
term,  1879,  a  subpoena  duces  tecum  was  issued  by  the  clerk  of  »iid 
conrt,  commanding  the  petitioner  to  appear  before  the  grand  jury 
on  the  17th  day  of  Noyember,  1879,  to  testify  in  a  certain  matter 
pending  before  said  inquest,  and  then  and  there  to  produce  any  or 
all  telegraphic  dispatches,  or  messages,  or  copies  of  the  same,  then 
in  the  office  of  the  Western  Union  Telegraph  Company  at  St  Louis, 
Missouri,  of  which  the  petitioner  was  manager,  described  as  fol- 
lows: Dispatches  between  Dr.  J.  0.  Nidelet  and  A.  B.  Wakefield, 
and  William  Ladd  and  J.  C.  Nidelet,  and  William  Ladd  and  Dr. 
Kidelet,  between  Warren  McChesney  and  A^B.  Wakefield,  between 
Warren  McChesney  and  J.  G.  Nidelet,  between  the  latter  and  John 
8.  Phelps,  between  A.  6.  Wakefield  and  John  S.  Phelps,  between 
the  latter  and  William  Ladd,  and  between  Oeo.  W.  Anderson  and 
A.  B.  Wakefield,  sent  or  receiyed  by  or  between  any  or  all  of  said 
parties  within  fifteen  months  last  past  The  petitioner  appeared 
before  the  grand  jury  in  obedience  to  the  summons,  and  haying  been 
duly  sworn,  in  answer  to  questions  propounded  stated  that  he  had 
in  his  custody  such  messages  or  copies  thereof,  as  were  described  in 
the  subpoena,  if  there  were  any  such  in  the  office  of  the  company, 
bnt  declined  to  search  for  such  telegrams  und  prodnoo  them,  on  the 
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irroiiud  that  he  was  bat  a  servant  of  the  company,  and  had  no  cus- 
tody or  control  of  any  message  or  dispatch,  except  sach  as  was 
given  him  by  the  company,  which  had  forbidden  by  its  rules  man- 
agers and  employees  from  furnishing  copies  ot  any  original  message 
or  permitting  such  originals  to  be  taken  from  the  possession  of  the 
company,  except  by  authority  of  one  of  its  executive  officers.  These 
facts  were  reported  by  the  grand  jury  to  the  judge  of  the  criminal 
court,  and  being  brought  before  the  court,  the  petitioner,  persisting 
in  his  refusal,  was  committed  for  contempt  and  taken  in  custody 
by  the  sheriff  of  St  Louis  county,  whereupon  he  applied  to  this 
court  for  a  writ  of  habeas  corpus,  and  we  are  called  upon  to  deter- 
mine whether  the  commitment  was  legal  or  not 

Telegraphic  messages  are  not  privileged  communications.  State 
V.  Litchfield,  58  Me.  267.  No  statute  of  this  State,  or  of  the  United 
States,  has  made  them  so.  That  mode  of  communication  is  of  it- 
cent  origin,  and  therefore  the  common  law  furnishes  nothing  bat 
analogies  for  our  guide.  Telegraphic  lines  are  not  operated  by  the 
government,  which  is  in  no  manner  engaged  in  the  business  oi 
transmitting  telegraphic  messages.  It  may  enact  laws  in  relation 
to  them,  as  to  other  corporations,  but  has  no  business  connection 
with  them.  On  the  other  hand  postal  facilities  were  established  by 
Congress;  the  mails  are  carried  by  the  government  through  its  own 
sigents,  and  penal  statutes  protect  communications  sent  through 
the  mail.  The  entire  postal  system  is  under  the  control  and  man- 
agement of  the  government  There  is  no  statute  of  this  State  or 
principle  of  law  which  places  a  telegram  on  a  different  ground  from 
that  which  any  other  communication  occupies,  made  by  one 
through  another,  to  a  third  party,  with  respect  to  the  liability  of 
the  confidant  to  be  called  as  a  witness  to  produce  it  or  testify  to  it. 
There  is  no  such  analogy  between  the  transmission  of  communica- 
tions by  mail,  and  their  transmission  by  telegraph,  as  would  justify 
the  application  to  the  latter  of  the  principles  which  obtain  with 
respect  to  the  former;  and  certainly  penal  statutes  in  relation  tc 
the  one  cannot  by  the  courts  be  declared  applicable  to  the  otbcr. 
The  facts  that  railroad  train  orders  ai*e  generally  communicated  bj 
telegraph,  that  a  vast  amount  of  trade  and  traffic  is  transacted 
through  this  medium,  that  it  has  become  of  almost  equal  importancf 
in  the  commerce  of  this  country,  with  the  postal  system,  and  that 
in  a  business  sense,  men  are  compelled  to  transmit  communication^^ 
by  the  telegraph,  are  for  the  consideration  of  the  legislative  branch 


OCTOBER  TERM,  1880.  429 


Ex  parte  Brown. 


of  the  government  in  determining  the  propriety  of  placing  tele- 
graphic  oommnnications  on  the  same  footing  with  cori'espondence 
by  mail,  or  declaring  them  privileged;  bnt  the  annunciation  of 
such  a  doctrine  by  the  court  would  be  an  assumption  of  power 
which  belongs  to  the  legislative  department 

**  The  right  to  resort  to  means  to  compel  the  production  of  writ- 
ten  as  well  as  oral  testimony  seems  essential  to  the  very  existence 
and  oonstitotion  of  a  court  of  common  law,  which  receives  and  acts 
upon  both  descriptions  of  evidence,  and  could  not  possibly  proceed, 
with  due  effect,  without  them.  And  it  is  not  possible  to  conceive 
that  such  courts  should  have  immemorially  continued  to  act  on 
both,  without  great  and  notorious  impediments  having  occurred,  if 
they  had  been  furnished  with  no  better  means  of  obtaining  written 
evidence  than  what  the  immediate  custody  and  possession  of  the 
party  who  was  interested  in  the  production  of  it,  or  the  voluntary 
favor  of  those  in  whose  custody  the  required  instrument  might 
happen  to  be,  afforded/'  T^rd  Ellenbobouoh  in  Amey  v.  Long,  9 
East,  473.  This  right  of  the  court  has  not  only  been  immemorially 
acted  upon  in  England,  but  its  exercise  is  of  almost  daily  occar- 
renoe  in  this  country. 

The  only  ground  therefore  upon  which  the  exemption  of  tele- 
grams from  this  process  of  the  court  can  be  placed,  is  that  they  are 
pririleged  communications,  and  we  cannot  declare  them  to  be  such 
in  the  absence  of  a  statute  so  providing.  The  transportation  of 
packages  and  parcels  by  means  of  express  lines,  is  becoming  almost 
as  great  a  necessity  as  that  of  sending  communications  by  tele- 
graph, and  the  two  agencies  are  very  frequently  employed  in  inti- 
mate connection,  and  the  argument  which  assertfi  the  inviolability 
of  telegrams,  derived  from  a  supposed  analogy  between  the  postal 
system  and  the  telegraph,  would  as  well  apply  to  parcels  or  pack- 
ages intrusted  to  the  express  company  for  transportation. 

The  rules  of  the  company  forbidding  the  petitioner  from  deliver- 
ing telegrams  or  copies  afforded  no  legal  excuse  for  his  refusal  to 
produce  the  telegrams.  Telegraph  companies,  it  is  true,  are  by  sec- 
bion  13,  Wagner's  statutes,  325,  subjected  to  a  penalty  for  disclos- 
ing the  contents  of  any  private  dispatch  to  any  person  other  than 
the  person  to  whom  it  is  addressed,  or  his  agent;  but  taken  in  con- 
nection with  section  51,  page  607,  it  is  obvious  that  it  is  not  to  be 
constmed  as  prohibiting  such  disclosure  when  it  is  required  as  evi«. 
dence  in  a  judicial  proceeding.     The  latter  section  makes  it  a  mis- 
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demeauor  for  any  person  connected  with  any  telegraph  line  willfallj 
to  disclose  the  contents,  or  the  nature  of  the  contents,  of  an?  mes- 
sage intrusted  to  him  for  transmission  or  deliyery,  to  any  one  to 
whom  it  is  not  addressed,  except  a  court  of  justice,  and  in  that 
exception  we  have  a  legislative  recognition  of  the  amenability  oi 
custodians  of  telegrams  to  a  subposna  duces  tecum,  oommanding 
their  production.  It  follows,  if  the  court  has  the  right  to  compel 
their  production,  that  the  company  cannot,  by  any  rules  it  mar 
adopt,  exonerate  its  agents  from  obedience  to  the  judicial  mandate. 

The  only  remaining  question  is,  whether  the  messages,  the  pro- 
duction ot  which  was  commanded  by  the  process,  were  described 
with  sufficient  accuracy,  to  justify  the  court  in  compelling  obedi- 
ence to  it  The  twenty-thiid  section  of  our  bill  of  rights  deckres: 
''That  the  people  ought  to  be  secure  in  their  persons,  papen, 
houses  and  effects,  from  unreasonable  searches  and  seizures,  and 
no  warrant  to  search  any  place,  or  seize  any  person  or  thing,  can 
issue  without  describing  the  place  to  be  searched  or  the  thing  to 
be  seized,  as  nearly  as  may  be,  nor  without  probable  cause,  sup- 
ported by  oath  or  affirmation."  We  are  not  prepared  to  agree  with 
the  Court  of  Appeals  that  this  section  has  ''but  little  bearing  npon 
the  present  question,  except  by  way  of  argument  and  illustration;" 
but  if  it  has  no  other  bearing  npon  the  question,  the  argument  and 
illustrations  drawn  from  it  possess  a  cogency  not  to  be  despised. 

The  section  declares  that  the  people  ought  to  be  secure,  in  dieir 
papera,  from  unreasonable  searches,  and  whether  a  subposna  duca 
tecum  for  papers,  or  search  warrant  for  chattels,  be  issued,  the 
spirit  of  that  section  demands  that  while  in  the  latter  case  tbere 
must  be  probable  cause,  supported  by  oath  or  affirmation,  with 
a  description  in  the  warrant  of  the  place  to  be  searched,  or  the 
thing  to  be  searched  for,  in  the  other,  it  shall  at  least  gire  a 
reasonably  accurate  description  of  the  paper  wanted,  either  bj  it8 
date,  title,  substance  or  the  subject  it  relates  to,  and  that  it  shall  be 
shown  to  the  court  or  authority  issuing  the  process  that  there  isa 
cause  pending  in  a  court  and  thai  the  paper  is  material  as  eridcnoe 
in  the  cause.  To  permit  an  indiscriminate  search  f^mong  all  the 
papers  in  one's  possession  for  no  particular  paper,  but  some  paper, 
which  may  throw  some  light  on  some  issue  involyed  in  the  trial  ol 
some  cause  pending,  would  lead  to  consequences  that  can  be  con- 
templuted  only  with  horror,  and  such  a  process  is  not  to  be  tole^ 
ated  among  a  free  people.    A  grand  jury  has  a  general  inqnisitorial 
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power.  They  may  ask  a  witness  sammoned  before  them,  without 
leferenoe  to  any  particular  offense  which  is  a  subject  of  inquiry, 
what  he  knows  touching^ the  violation  of  any  section  of  the  Criminal 
Code.  Give  such  a  body,  in  addition,  the  power  to  search  any 
man's  papers  for  CTidence  of  some  crime  committed,  and  you  con- 
vert it  into  a  tribunal  which  would  soon  become  as  odious  to 
American  citizens  as  the  Star  Chamber  was  to  Englishmen,  or  the 
Spanish  inquisition  to  the  civilized  world. 

Ilere,  communications,  at  different  times  within  a  period  of  fif- 
teen mouths,  sent  or  received  by  the  parties  named,  are  called  for. 
The  date,  title,  substance,  or  subject  matter  of  none  of  them  is 
given,  and  it  is  utterly  impossible  that  it  could  have  been  mad&  to 
appear,  without  more,  that  nvy  of  the  messages  wero  material  as 
evidence  before  the  grand  jurv.  Moreover,  it  not  only  callod  for 
all  messages  between  the  parties  named,  but  for  all  which  may  have 
been  sent  or  received  by  either  of  the  parties,  to  or  from,  any  per- 
son on  the  face  of  the  earth.  A  compliance  with  the  order  might 
have  resulted  in  the  production  of  confidential  communications 
between  husband  and  wife,  client  and  attorney,  confessor  and  peni- 
tent, parent  and  child.  Matters  which  it  deeply  concerned  the 
parties  to  keep  secret  from  the  world,  and  of  no  importance  or 
value  as  evidence  in  any  cause,  might  thus  be  disclosed  to  the  annoy- 
ance and  shame  of  the  only  persons  interested.  Incidents  in  the 
lives  of  members  of  families  which  the  happiness  and  welfare  of 
the  household  require  to  be  kept  secret,  might  be  exposed,  and 
offenses  not  recognizable  by  the  law,  long  since  committed  and 
condoned,  brought  to  light  and  hawked  through  the  country 
by  scandal  mongers,  to  the  disturbance  of  the  peace  of  society 
and  the  destruction  of  the  happiness  of  whole  households.  It 
is  no  answer  to  this  that  the  obligation  of  secrecy  imposed  by  law 
on  grand  juries  would  prevent  such  exposure.  It  is  enough  to  dis- 
turb and  harass  a  man,  that  twelve  of  his  neighbors,  tliough  sworn 
to  secrecy,  have  acquired  knowledge  diminishing  their  respect  for 
him,  which  they  had  no  right  to  obtain,  and  they  may  be  the  very 
twelve  men  with  whom,  above  all  others,  he  most  desired  to  be  in 
f;ood  repute.  Such  an  inquisition,  if  tolerated,  would  destroy  the 
asefulness  of  this  most  important  and  valuable  mode  of  communi- 
cation by  subjecting  to  exposnre  the  private  affairs  of  persons  in- 
trusting tele^graph  companies  with  messages  for  transmission,  to 
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the  prying  cariosity  of  idle  gossips,  or  the  malice  of  malignant  mis- 
chief-makers. 

The  power  of  a  court  of  equity  to  compel  a  discovery  by  any  partj 
defendant  to  the  suit,  of  any  document  in  his  possession,  or  fact 
resting  in  his  knowledge,  material  to  the  issue  on  trial,  bears  an 
analogy  to  the  suboepna  duces  tecuniy  and  that  power  cannot  be  ex- 
ercised to  compel  any  discovery  not  material  to  the  cause ;  and  on 
that  subject,  Lord  LouonBOROUGH,  in  SJiaftsbury  v.  Arrowsmiik 
4  Ves.  66,  said:  •*  Permitting  a  general,  sweeping  survey  into  all 
the  deeds  of  a  family,  must  be  attended  with  very  great  danger  and 
mischiefl  It  may  set  up  a  title,  not  for  the  benefit  of  the  plaintiff. 
but  to  the  injury  of  the  devisees,  indulging  a  speculation  to  the  preju- 
dice of  parties  whose  interest  this  court  has  no  right  to  invade.** 
Mr.  Fonblanque  in  his  work  on  Equity,  says:  '*  A  plaintiff  by  this 
bill  may  without  the  least  foundation  impute  to  the  defendant  the 
foulest  frauds,  or  seek  a  discovery  of  transactions  in  which  he  has 
no  real  concern ;  and  when  the  defendant  has  put  in  his  answer, 
denying  the  frauds  or  disclosing  transactions  (the  disclosure  of  which 
may  materially  prejudice  his  interests),  the  plaintiff  may  dismiss  bis 
bill  with  cost,  satisfied  with  the  mischief  he  may  have  occasioned 
by  the  publicity  of  his  charge,  or  the  advantage  he  may  have  ob- 
tained by  an  extorted  disclosure/'  In  reference  to  this  abuse  of 
the  proceeding  he  says  :  "  The  court  alone  can  counteract  it;  and 
in  vindication  of  its  process,  must  feel  the  strongest  inclination  to 
interpose  its  authority/'  2  Fonb,  Eq.  B.  6,  ch.  8,  §  1,  note  a.  These 
observations  are  equally  applicable  to  the  subpcena  duces  tecum. 
The  abuse  of  the  power  to  compel  a  discovery  is  sedulously  guarded 
against  in  equity  jurisprudence,  and  yet  ten-fold  greater  injuir 
could  be  inflicted  by  means  of  a  subpoena  duces  tecunu  if  it  can  com- 
pel a  sweeping,  indiscriminate  production  and  inspection  of  the 
papers  of  any  party  to  the  suit,  or  witness  in  the  trial.  If  our  UU 
of  rights  had  not  guarded  the  citizen  against  such  anabnseofa 
judicial  process,  wo  would  bo  inclined  to  apply  to  this  process  the 
wholesome  restrictions  which  equity  jurispmdence  has  placed  upon 
the  power  of  a  court  of  equity  to  compel  a  discovery. 

The  case  of  Bahcock  v.  United  States,  3  Dill.  567,  relied  upon  as 
an  authority,  as  to  the  suflBciency  of  the  identification  of  the  tele- 
grams, supports  the  view  it  is  cited  to  sustain  ;  but  with  the  high- 
est respect  for  the  learning  and  ability  of  the  jndges  who  granted 
the  order  for  the  subpoena  in  that  case,  we  cannot  agree  with  them. 
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Their  opinion,  delivered  by  Judge  Dillon,  is  totally  at  variance 
with  our  convictions  on  the  sabject.  An  interesting  article  on  the 
questions  discussed  in  this  opinion,  read  by  Henry  Hitchcock,  Esq., 
of  the  St  Louis  bar,  before  the  American  Bar  Association,  published 
in  the  Southern  Law  Review,  No.  4,  vol.  5  j[N.  S. ),  has  been  of  great 
service  to  us  incur  investigations,  and  is  a  valuable  contribution  on 
the  subject  In  the  dissenting  opinion  of  Judge  Lewis,  of  the 
Court  of  Appeals,  in  Ex  parte  Brown,  the  question  on  which  he 
differed  from  his  associates  (the  sufficiency  of  the  identification  of 
telegrams  called  for),  is  discussed  with  great  ability  and  clearness 
7  Ma  App.  494.  All  the  forms  of  this  subpcena  to  be  found  in 
works  on  practice  contain  a  particular  description  of  the  book,  or 
paper  or  papers,  the  production  of  which  is  commanded,  and  this 
strengthens  the  position  that  a  call  for  papers  generally  is  insuffi* 
cient  Our  conclusion  is,  that  the  petitioner  is  entitled  to  his  dis- 
charge from  the  custody  in  which  he  is  held,  and  it  is  accordingly 
ordered  that  he  be  discharged.     All  concur. 


Wbioht  v.  Bircheb'8  Exboittob. 

CR  Ma  179.) 
Idea — on  after-aequired  property  —  20000 — rent, 

A  Irnm  of  a  hotel  in  prooeos  of  erection  stipalated  that  all  f  amitnre  and  fix* 
tQTes  flhonld  be  boand  for  the  rent.  It  was  to  take  effect  at  a  fatare  daj. 
When  signed,  the  hotel  was  unfurnished,  but  before  it  took  effect  there  were 
fumitare  and  fixtures  in  the  hotel.  The  rent  was  payable  month]7.  Hdd^ 
thai  a  lien  attached  upon  the  furniture  and  fixtures  for  the  full  amount  of 
lent  reseired,  and  had  priority  over  a  mortgage  given  after  the  lease  took 
efl^wi,  but  before  rent  was  in  arrears,  to  one  knowing  of  the  stipulation.* 

CLAIM  of  lien   on  goods.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

M.  L.  Chray  and  J.  M,  Holmesy  for  appellant. 

Charhi  B.  Howry,  W.  H.  H.  Russell  and  W.  L.  Scott,  for  le^ 
•poudenL 

•  Fmt  Nat  Bank  of  AUxandria  ▼.  TurnbuU  (89  Gialt.  086),  M  Am.  Bep.  lU. 
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Henry,  J.  This  cause  was  submitted  to  the  Circuit  Court  on 
the  6th  day  of  March,  1877,  upon  an  agreed  statement  of  facts,  in 
substance  the  following:  Bircher  was  the  owner  of  a  six-storr 
building  in  St  Louis,  on  the  southeast  corner  of  Sixth  and  Chest- 
nut streets,  adjoining  the  Laclede  hotel,  and  on  the  7th  day  of 
February,  1873,  while  work  was  in  progress  upon  it  to  conTert  it 
into  a  hotel  building,  leased  it  to  John  W.  and  Walter  Halin,  to  be 
used  by  them,  when  completed,  as  a  hotel.  The  date  of  the  lease 
was  February  7,  1873.  It  was  signed  in  duplicate,  each  of  the  two 
parties  receiring  one.  At  that  date  there  were  no  fixtures  orfar- 
niture  in  the  building,  it  being  then  unfinished,  but  they  were  after- 
ward to  be  placed  in  the  building  by  the  Malins,  and  were  so  placed 
in  the  month  of  July,  1863.     The  term  for  which  the  premises  were 

leased  was  ten  years,  to  commence  on  the day  of y  18T— , 

and  the  lessees  agreed  to  pay  an  annual  rent  of  $3:i{,000,  in  monthly 
payments  of  $2,660.66  to  be  made  on  the  last  day  of  each  mootb; 
and  it  was  stipulated  in  the  lease  that  all  fixtures,  furniture  and 
other  improvements  should  be  bound  for  the  rent  and  fulfillment  oi 
other  covenants  therein  contained,  on  the  part  of  the  lessees,  and 
any  forfeiture  for  non-fulfillment  of  conditions  therein  might  be 
enforced  at  any  day  or  time  however  distant,  after  such  failure  or 
default  should  happen.  The  building  and  premises  to  bo  kept  free 
of  nuisances,  and  not  to  be  underlet,  except  the  basement,  with- 
out the  lessor's  consent,  under  a  penalty  of  forfeiture.  The  con- 
cluding stipulation  of  the  lease  was  as  follows:  **  This  lease  shall 
commence  on  the  first  of  the  month  after  the  completion  of  said 
building,  and  the  within  blanks  shall  be  filled  that  day.  It  is 
further  agreed  that  connection  can  be  made  with  the  Laclede  hoter 

The  Malins  were  proprietors  of  the  Laclede,  which  was  furnished 
for  hotel  purposes;  and  after  the  completion  of  the  Bircher  build- 
ing they  used  the  two  buildings  in  connection,  and  they  were  called 
and  known  as  the  Laclede- Bircher  hotel  The  Bircher  building 
was  completed  about  the  1st  day  of  August,  1873,  by  which  time 
the  furniture  and  fixtures  in  controversy  m  this  suit  were  placed 
therein  by  the  lessees,  and  the  blanks  in  the  lease  specifying  the 
date  of  the  commencement  of  the  lease  were  then  filled,  and  the 
instrument  duly  recorded.  On  the  9th  day  of  February,  1874. 
John  and  Walter  Malin,  the  lessees,  borrowed  of  Nannie  H.  Wright 
t25,000,  and  to  secure  their  note  given  for  the  amount,  executed  a 
deed  of  trust  conveying  all  of  the  personal  property  in  the  two  build- 
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ings  to  M.  L.  Gray,  as  trustee^  said  Nannie  M.  Wright  then  having 
actual  notice  of  the  proyision  of  the  lease  stipulating  for  a  lien  bj 
Bircheron  the  property  in  the  Bircher  building.  Afterward,  on 
the  26th  day  of  May,  1875,  they  borrowed  of  said  Nannie  M.  Wright 
an  additional  sum  of  $10,000,  and  to  secure  their  note  for  that 
amount  executed  another  deed  of  trust  conveying  to  said  Gray  the 
6ame  property.  Bircher  entered  and  took  possession  of  the  prop- 
erty in  the  Bircher  building,  claiming  a  lien  upon  the  goods  for 
rent  in  arrear,  and  this  is  a  controversy  betwixt  him  and  Nannie  M. 
Wright,  who  insists  that  Bircher's  lease  failed  to  create  a  lien, 
either  in  law  or  equity,  upon  the  property  in  dispute.  The  judu^- 
ment  of  the  Circuit  Court  was  in  favor  of  Bircher,  and  on  appeal, 
was  affirmed  by  the  Court  of  Appeals,  and  is  here  on  appeal  from 
that  judgment. 

One  of  the  principal  questions  discussed  by  counsel  relates  to 
the  validity  of  a  sale,  or  mortgage  of  goods  and  chattels  not  in 
e««f  at  the  date  of  the  mortgage  or  sale.  One  might  write  a  vol- 
nme,  if  inclined  to  review  all  of  the  adjudged  cases  on  the 
subject.  We  are  not  so  inclined,  and  deem  it  necessary  only  to 
state  what  we  regard  as  the  conclusion  reached  by  the  best  consid- 
ered cases.  It  has  been  frequently  and  ably  discussed,  both  in  the 
English  and  American  courts,  and  highly  respectable  authbrities 
might  be  cited  in  support  of  either  of  the  opposite  views  urged  by 
the  respective  counsel  here.  The  earlier  English  and  American 
authorities,  we  think,  sanction  the  doctrine  contended  for  by  the 
counsel  of  Nannie  M.  Wright.  Jones  v.  Richardson,  10  Mete  488  ; 
Moodjf  T.  Wright,  13  id.  17  ;  Gardner  v.  McEwen,  19  N.  T.  125 ; 
Head  v.  Goodwin,  37  Me.  187 ;  Barnard  v.  Eaton,  2  Cush.  294 ; 
Winshta  t.  Merchants  Insurance  Co.,  4  Mete.  306  ;  Codman  v.  Free* 
man,  3  Gush.  806  ;  Otis  v.  Sill,  8  Barb.  108  ;  Lunn  v.  Thomtofi,  1 
M.,  Or.  &  Scott  379.  The  doctrine  maintained  in  the  most  of  these 
cases  was  clearly  stated  in  Otis  v.  Sill,  and  was  substantially  ''  that 
a  grant  of  goods,  not  in  existence,  or  which  do  not  belong  to  the 
grantor  at  the  time  of  the  execution  of  the  deed,  is  void,  unless 
the  grantor  ratify  the  grant  by  some  act  done  by  him  with  that 
view,  after  he  has  acquired  the  goods ;  that  an  assignment  of  prop- 
erty to  be  acquired  in  future,  if  valid  in  equity,  is  only  valid  as  a 
contract  to  assign  when  the  property  shall  be  acquired,  and  is  not 
an  assignment  of  a  present  interest  in  the  property,  and  if  enforced 
xa  equity,  can  only  be  enforced  as  a  right  under  the  contract,  and 
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hot  as  a  trust  attached  to  the  property  as  against  the  creditors  of 
the  assignor  or  mortgagor;  that  the  mortgage  of  such  snbee- 
qucntly-acquired  property  can  only  be  regarded  as  a  mere  contract 
to  give  further  mortgage  on  such  property,  binding  on  the  mort- 
gagor personally,  and  the  only  remedy  of  the  mortgagee  on  soch 
contract  is  as  a  genenil  creditor." 

The  broadest  contrary  doctrine  was  announced  by  Mr.  Justice 
Stout  in  Mitchell  v.  Winslow,  2  Story  630,  in  the  following  lan- 
guage :  "  It  seems  to  me  the  clear  result  of  all  the  authorities,  that 
whenever  the  parties,  by  their  contract,  intend  to  create  a  positive 
Hen  or  charge,  either  upon  real  or  personal  property,  whether  it  is 
then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge  npon 
the  particular  projierty  as  soon  as  the  assignor  or  contractor  ac- 
quires a  title  thereto,  against  the  latter  and  all  persons  asserting  a 
claim  thereto  under  him,  either  voluntarily  or  with  notice,  or  in 
bankruptcy."  This  has  been  followed  by  this  court  in  the  ease  of 
Page  v.  Gardner,  20  Mo.  508  ;  in  New  York,  in  the  case  of  Seymtmr 
V.  a  (§  N.  F.  R,  R,  Co.,  25  Barb.  305,  in  which  Otis  v.  SHI,  supra, 
was  cited  and  distinctly  disapproved;  also  in  Sillers  v.  Lest^Vj^ 
Miss.  626  ;  Benjamin  v.  Elmira  R.  R.  Co.,  49  Barb.  441 ;  Brett  r. 
Carter,  2  Low.  458  ;  Morrill  v.  Noyesy  66  Me.  468;  and  in  Eng. 
land,  in  Langton  v.  Horton,  1  Hare,  549  ;  Holroyd  v.  Marshall,  9 
Jur.  (N.  S.)  213;  Wbitworth  v.  0at«<7ff m,  3  Hare,  416 ;  Dofiglasi^' 
Russell,  3  Jur.  512 ;  8.  c,  1  Myl.  &  K.  488.  The  opinion  of  the 
court  in  Morrill  v.  Noyes,  delivered  by  Davis,  J.,  is  an  able  rcvie* 
of  the  authorities,  and  states  the  doctrine  more  clearly  and  precisely 
than  any  other  case  to  which  our  attention  has  been  called.  It  doei 
not  recognize  the  validity  of  mortgages  of  mere  contingencies,  or 
sales  or  mortgages  of  property  which  "  the  mortgagors  might  pnr- 
chase,  if  they  should  purchase  any,'*  but  the  sale  or  mortgage  most 
relate  to  property  then  in  the  contemplation  of  the  parties  to  be 
purchased  or  acquired  by  the  Tender  or  mortgagor. 

Hale  v.  Webb,  28  Mo.  408,  is  cited  by  appellant  as  estabflsbing 
the  proposition  that  the  lien  declared  in  the  lease  in  question  ^ 
void  in  equity,  does  not  a  create  a  trust  affecting  the  pn)i>ert/. 
This  is  a  misconception  of  the  case.  But  one  question  was  dis- 
cussed in  that  opinion,  and  that  was  the  effect  of  a  clause  in  the 
mortgage  which  authorized  the  mortgagor  to  remain  in  possesBioo 
of  the  mortgaged  property,  a  stock  of  hardware,  and  continue  hu 
business  as  a  hardware  merchant,  selling  the  goods,  etc.     Thu 
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eJauae  was  held  to  invalidate  the  mortgage,  and  while  the  mort- 
gage included  the  property  then  in  store,  as  well  as  snch  as  should 
at  any  time  dnring  the  existence  of  the  trust  belong  to  the  mort- 
gagor,  either  in  said  store  or  any  other  store  or  place,  there  was  no 
discussion  as  to  the  effect  of  that  provision.     Naptok,  J.,  did  ob- 
serve that :  **  The  case  of  Mitchell  v.  Winshwy  2  Story,  630,  referred 
to  in  the  opinion  of  this  court  in  Page  v.  Gardner,  20  Mo.  607, 
cannot  be  reconciled  in  all  respects  with  the  decisions  of  this  court 
in  Brooks  v.  Wimer,   id.   506,  and  several  subsequent  cases  re- 
iterating the  same  doctrine.     So  far  as  the  case  {Mitchell  v.  Winelow) 
goes  to  sustain  the  judgment  in  Page  v.   Oardiier^  no  exception  is 
designed  to  be  taken  to  it,  as  the  opinion  and  judgment  in  that 
case  are  not  supposed  to  conflict  with  the  views  expressed  in  Brooks 
V.  Fimw."    Now,  the  only  question  in  Brooks  v.  Witner  was,  as  to 
the  effect  of  a  clause  in  the  mortgage  permitting  the  mortgagor  to 
retain  possession  of  the  mortgaged  goods  and  '^dispose  of  them 
without  any  accountability  to  any  one  for  the  proceeds  of  the  sale." 
This  court  held  the  mortgage  ^udnlent  upon  its  face,  while  in 
Mitchell  V.  Winslow  the  contrary  was  maintained,  and  it  is  that 
portion  of   the  opinion  of  Judge  Story  which  Judge  Napton 
declared  in  conflict  with  Brooks  v.  Wimer.     In  Page's.  Gardner,  the 
other  question  discussed  by  Mr.  Justice  Story  in  Mitchell  v.  Wins- 
low  was  one  of  the  questions  nnder  consideration  (while  the  point 
upon  which  Brooks  v.  Wimer  was  decided  was  not  before  the  court), 
and  the  views  of  Judge  Story  were  fully  Approved,  and  in  Hale  v. 
Welb  Judge  Napton  expressly  states  "that  no  exception  is  designed 
to  be  taken  to  it,"  evidently  referring  to  that  portion  of  the  opinion 
of  Story,  J.,  which  related  to  the  mortgage  of  property  to  be  ac- 
quired subsequently  to  the  execution  of  the  mortgage.     We  may 
therefore  with  confldence  assert  that  the  doctrine  of  this  court  on 
the  subject  is  in  perfect  harmony  with  that  announced  in  Mitchell 
V.  WinslofOf  and  we  see  no  reason  to  depart  from  it 

It  may  also  be  observed  that  by  the  last  stipulation  of  the  lease 
it  was  to  commence  on  the  first  of  the  month  after  the  completion 
of  the  building,  and  blanks  left  in  the  lease  for  that  day  were  to 
be  filled  when  the  lease  commenced,  and  this  was  accordingly  done. 
When  the  lease  took  effect  the  property  was  all  in  the  building,  and 
was  sufficiently  described  in  the  lease  to  make  the  lien  reserved 
effective  in  equity  if  not  in  law. 
In  any  view  however  that  may  be  taken  of  the  case,  Bircher  had 
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a  lien  upon  the  property  for  the  rent  to  become  due  by  its  terms. 
If  a  lien  at  law,  then  good  against  Mrs.  Wright  without  regard  to 
any  notice  to  her  other  than  that  imported  by  the  record  of  the 
lease.  If  in  equity  only,  then  equally  good  against  her,  becaoae 
she  had  notice  of  the  stipulation  in  the  lease  when  she  accepted  her 
mortgages. 

The  position  that  the  lien  was  only  for  rent  that  might  at  anj 
time  be  in  arrear,  and  there  being  none  in  arrear  when  the  mort- 
gages to  Nannie  M.  Wright  were  executed,  there  was  no  lien  in 
favor  of  Bircher  at  that  time,  cannot  be  maintained.  Bv  a  fair 
construction  of  the  lease  the  lien  reserved  was  for  the  full  amount 
of  the  rents,  which  by  its  provisions  would  accrue  within  the  term 
for  which  the  house  was  let  It  was  not  to  secure  the  first  install* 
ment  of  rent  which  the  lessees  might  fail  to  meet,  only,  as  coonsel 
contend,  but  each  installment,  and  it  created  a  lien  as  well  for  the 
last  as  for  any  preceding  installment.  The  Court  of  Appeals,  in 
its  opinion  delivered  in  the  case,  fully  and  satisfactorily  disposed  of 
that  question,  and  therefore  it  is  only  necessary  to  state  our  con- 
clusion on  the  subject     The  judgment  is  affirmed. 

Judgment  afirmei 
All  concurring* 


Hiatt  y.  Williams. 

(7S  Mo.  S14.) 

Oantraet — vaUdUff^'promUe  to  give  real  estate  for  support  —  demeeo^ 

ineaKdwOl. 

An  oral  agreement  bj  a  fkther  to  give  hia  son  a  fhrm  at  his  death,  in  oonflidtf* 
ation  of  a  support  for  himself  and  his  wife  for  their  lives*  being  carried  out 
by  the  son,  is  binding,  and  an  invalid  devise  of  the  farm  to  the  son  doei  do! 
defeat  it. 

SPEOIFIO  performance.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

J.  Hdlligan  and  T.  W.  B.  Crews,  for  appellant. 

NoPTON,  J.  The  object  of  this  suit  was  to  procure  a  specific 
performance  of  an  agreement,  after  the  death  of  the  person  witb 
whom  the  agreement  is  alleged  to  have  been  made,  upon  the  ground 
that  the  plaintiff  had  fnlly  performed  on  his  part.     The  plaintifl 
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was  the  yoaugest  sou  ol'  Tli.  Uiatt,  who  had  four  children.    In 
1858,  haying  provided  for  his  other  children,  as  he  supposed;  to 
each  of  his  two  daughters  having  given  a  share,  and  his  son  who 
went  to  California,  some  money,  he  agreed  with  plaintiff,  his  young- 
est son,  that  if  he  would  remain  upon  the  homestead  and  support 
his  father  and  step-mother  during  their  lives,  and  work  the  farm 
(180  acres)  under  the  direction  of  his  father,  he  would  convey  in 
fee  the  homestead  to  the  plaintiff,  but  not  to  take  effect  till  he  and 
his  wife  were  dead.     This  arrangement  was  claimed  and  proved. 
In  1861,  the  father,  with  a  view  to  carry  out  this  purpose,  which 
he  was  told  could  be  best  effected  by  a  will,  made  a  will  devising 
this  land  to  the  plaintiff.     In  the  will,  which  was  drawn  up  by  de- 
fendant, Williams,  who  was  a  son-in-law  of  Hiatt,  and  a  justice  of 
the  peace,  no  mention  was  made  of  his  other  children,  and  conse- 
quently, under  our  statute,  it  was  a  mere  nullity.    In  1866  this 
paper  was  delivered  to  plaintiff  by  his  father,  as  answering  the  pur- 
pose of  the  two  contracting  parties.     In  1870  the  father  died,  and 
in  1873  the  step-mother  died,  during  which  seventeen  years  the 
plaintiff  lived  on  and  worked  the  farm.    These  facts  were  stated  in 
the  petition  and  fully  supported  by  the  evidence.    The  Circuit 
Court  however  refused  to  enforce  the  contract,  upon  what  ground 
and  for  what  reasons  does  not  appear.    No  brief  has  been  filed  on 
the  part  of  the  defendant  in  error,  and  we  have  been  unable  to  con- 
jecture upon  what  ground  the  decree  dismissing  this  bill  was  based. 
The  case  seems  to  be  identical  in  principle  with  the  case  of  Sutton 
V.  Hayd&n,  62  Ho.  101,  and  Ouptan  v.  Oupton^  47  id.  37,  though 
much  stronger  in  facts  than  either.     The  attempt  to  execute  the 
contract  by  a  will  would  surely  not  place  the  plaintiff  m  any  worse 
condition  than  he  was  before.     The  will  was  merely  introduce  in 
evidence  to  support  the  contract,  and  it  was  certainly  very  strong 
evidence  to  show  the  intent  of  the  father,  who  doubtless  supposed 
that  it  would  accomplish  his  purpose.     A  verbal  agreement  of  this 
sort,  in  case  of  performance  on  one  side,  was  enforced  in  the  case 
of  Ovpton  y.  Oupton.     That  case  is  in  effect  identical  with  the 
present,  though  infinitely  less  persuasive  in  its  facts,  for  here  there 
was  an  actual  service  of  seventeen  years.   The  judgment  of  the  Oir* 
cnit  Court  will  be  reversed,  and  that  court  directed  to  enter  a  de- 
cree in  conformity  with  this  opinion. 

Judgment  reversed. 
The  other  judges  concur. 
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Wblboh  v.  Hakkibal  and  St.  Josbph  Bailboad  Cohpaht. 

(7S  Mo.  4U.) 

Nsgliffence  —  amitiion  of  flagman  at  rtnlroad  and  highway  eromng, 

A  railroad  company  is  not  bound  to  station  a  flagman  at  a  liighway  croaoig* 
however  dangerous,  unless  it  is  the  custom  of  railroad  companies  to  statioi 
one  at  such  a  crossing.    (See  note,  p.  443.) 

ACTION  of  damages  for  injury  to  personal  property  by  negligence. 
The  opinion  states  the  case.    The  plaintiff  had  jodgmeDt 
below. 

Oeorge  W,  Basley,  for  appellant 

Anderson  S  Boulware,  for  respondent 

Norton,  J.  This  is  a  suit  for  damages  to  plaintiff's  horses  and 
wagon,  alleged  to  have  been  sustained  at  a  crossing  of  a  public  high- 
way in  Marion  county,  by  reason  of  defendant's  negligence.  The 
negligence  averred  was:  1.  In  not  having  a  flagman  or  watcbman 
at  the  crossing  ;  2.  In  not  sounding  the  whistle  or  ringing  the  bell 
as  required  by  statute ;  3.  That  the  servants  and  agents  of  de- 
fendant in  charge  of  said  train  so  carelessly  and  negligently  pro- 
pelled the  same,  and  made  such  great  noise  and  shrieks  by  blowing 
the  steam  whistle  attached  to  the  locomotive,  that  the  horses  were 
frightened  and  ran  away,  etc.  The  answer  was  a  general  denial- 
On  the  trial  plaintiff  obtained  judgment  for  $350,  from  which  de- 
fendant has  appealed. 

The  evidence  tended  to  show  that  where  the  Palmyra  and  La- 
grange road  crossed  the  railroad,  near  the  highway  bridge  across 
North  river,  the  highway  is  cut  out  of  the  side  of  the  rock  bluff, 
gradually  descending  from  the  top  of  the  hill,  which  is  twenty-five 
or  thirty  feet  high,  till  about  twenty  feet  from  the  railroad,  where 
it  reaches  the  level  of  the  railroad  and  crosses  it  at  grade,  thai  this 
road  cut  out  of  the  side  of  the  rock  bluff  was  ^*very  rugged  and 
uneven,"  and  wagons  going  along  there  make  a  great  deal  of  noise; 
that  from  the  top  of  the  hill,  nor  down  to  the  level  of  the  railroad, 
in  fifteen  or  twenty  feet  of  the  track,  a  train  could  not  be  seen: 
that  plaintiff,  about  half-past  ten  o'clock  in  the  day,  knowing  that 
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apasseuger  traiu  was  due  at  that  hour,  stopped^  looked  and  h&i  eiiod 
for  a  traiD,  hut  neither  seeing  one  nor  hearing  the  customary  signals 
of  an  approaching  train,  drove  his  wagon  and  team  forward  and  dis- 
a>Tered  a  train  about  fifty  yards  from  him  as  his  horses  stepped  on  the 
crossing;  that  plaintiff  got  across  the  track,  and  his  horees  becoming 
frightened  by  the  sharp  sounding  of  the  whistle  ran  off  and  fell  over 
the  bluff  of  the  river,  killing  themselves  and  destroying  the  wagon 
and  harness;  that  from  the  location  of  the  road,  the  intervention  of 
the  bluff  and  the  noise  mudo  by  the  wagon,  it  v/as  difficult  to  hear 
either  bell  or  whistle.  The  evidence  was  conflicting  as  to  whetlu  r 
either  the  bell  was  rung  or  whistle  sounded.  The  evidence  also 
tended  to  show  that  the  defendant  had  kept  a  watchman  or  flag- 
man at  the  said  crossing  up  to  within  about  eighteen  months  before 
the  injury  complained  of  occurred,  and  that  plaintiff  knew  that 
for  that  length  of  time  there  had  been  no  watchman  at  the  crossing. 
Upon  this  state  of  facts  the  court  gave,  over  defendant's  objection, 
the  following  instruction  : 

If  the  jury  find  from  the  evidence  that  the  public  highway  run- 
ning north  from  the  city  of  Palmyra,  from  a  point  some  two  or 
three  hundred  yards  before  it  reaches  the  point  where  it  is  crossed 
by  the  railroad,  to  within  a  few  feet  of  the  south  end  of  the  bridge 
across  North  river,  is  constructed  by  cutting  into  tlie  side  of  the 
bluff,  leaving  the  bed  of  the  highway  uneven  and  rocky,  and  if  the 
jury  further  find  that  persons  travelling  on  said  highway,  going 
north  toward  said  crossing  and  bridge,  in  wagons  or  other  vehicles, 
by  reason  of  the  noise  made  by  such  vehicle,  and  an  intervention 
of  the  bluff  between  the  point  on  said  highway  at  which  said  vehi- 
cle was  descending  said  bluff,  and  the  train  approaching  said  cross- 
ing from  the  east,  could  not  ordinarily  hear  the  whistle  or  bell  and 
could  not  see  said  train,  and  if  the  jury  find  that  by  reason  of  the 
above  facts  said  crossing  was  unusually  dangerous  to  the  safety  of 
travellers  and  their  teams  approaching  said  crossing  from  the  direc- 
tion of  Palmyra,  it  was  the  duty  of  defendant  to  station  at  said 
crossing  some  watchman  or  other  agent  to  warn  such  travellers  so 
approaching  said  crossing  of  the  approach  of  trains  coming  from 
the  east,  or  to  adopt  some  other  means  by  which  the  crossing  of 
their  road  at  said  point  by  such  travellers  would  bo  rendered  reason- 
ably safe ;  and  if  the  jury  further  find  that  defendant,  its  employees 
and  agents,  neglected  to  station  a  watchman  or  other  agent  at  said 
point  to  warn  travellers,  and  neglected  to  adopt  any  means  to  reu- 
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der  this  crossing  of  their  road  at  said  point  by  such  travellers  rea- 
sonably safe,  and  if  the  jury  further  find  that  the  injury  to  plaintiff's 
wagon  and  horses  was  caused  by  such  negligence  of  defendant  or 
its  employees  or  agents,  the  verdict  should  be  for  plaintiff. 

This  instruction  in  effect  tells  the  jury,  as  a  matter  of  law,  that 
it  was  the  duty  of  the  defendant  to  station  a  watchman  at  the 
crossing  if  they  believed  that  such  crossing  was  unusually  danger- 
ous to  the  safety  of  travellers,  and  that  its  failure  to  do  so  rendered 
it  liable  for  injuries  occasioned  thereby.  Section  806,  Bevised 
Statutes,  enjoins  it  as  a  duty  on  every  railroad  either  to  ring  a 
bell  or  sound  a  whistle  at  least  eighty  rods  from  the  place  where 
such  railroad  shall  cross  any  travelled  public  road.  The  above 
instruction  adds  another  and  additional  duty  to  those  imposed  by 
the  statute,  and  that  this  cannot  be  done  has  been  expressly  held 
in  New  York,  where  there  is  a  statute  of  which  the  above  section 
is  a  literal  copy  and  from  which  it  was  borrowed. 

In  the  case  of  Bemeffle  v.  New  York  Central  B,  R.  Oo.^  40  X. 
Y.  9,  it  is  said  :  *'  The  question  is  fairly  presented  whether  a  rail- 
road company  is  required  by  law  to  station  a  flagman  at  every 
street  or  road  crossing,  where  in  the  opinion  of  a  jury  the  travel  is 
such  that  ordinary  prudence  requires  it,  for  the  purpose  of  warn- 
ing and  keeping  travellers  off  from  such  crossing  when  trains  are 
passing  over  it"  In  the  disposition  of  this  question  it  was  observed 
that  *'  railroads  are  authorized  by  statute  to  construct  their  roads 
and  run  their  trains  across  streets  and  highways.  The  same  statafce 
provides  that  they  shall  give  certain  signals  for  the  purpose  of 
warning  travellers  of  their  approach  and  presence ;  such  signals 
being  in  the  judgment  of  the  legislature  sufficient  to  protect  the 
public  from  injury  in  the  use  of  crossings.  Keeping  a  flagman  at 
the  crossing  or  any  of  them,  is  not  required  by  statute ;  nor  does 
the  statute  require  the  company  to  give  warning  to  travellers  other 
than  is  therein  required.  The  question  remains  whether  the  com* 
men  law  requires  the  company  to  warn  travellers  of  approach- 
ing trains  by  other  and  more  effective  means  than  the  statute 
requires.  The  claim  that  it  does,  is  based  upon  the  maxim  that 
every  one  must  so  use  his  own  as  not  to  injure  another.  In 
applying  the  maxim  it  must  be  borne  in  mind  that  the  traveller 
and  the  railroad  have  each  an  equal  right  of  way  in  the  crossings, 
derived  from  the  same  authority ;  the  former  for  the  purpose  of 
travel,  and  the  latter  for  running  its  trains.    A  collision  is  some- 
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what  dangerous  to  the  trains,  but  vastly  more  so  to  the  traveller. 
The  law  imposes  upon  both  the  duty  of  observing  care  to  avoid 
them.  But  the  care  imposed  upon  the  company  is  in  operating  its 
trains,  in  so  transacting  its  business  in  the  exercise  of  its  right  of 
way,  as  not  to  injure  others  in  the  exercise  of  their  similar  right, 
provided  the  latter  exercise  due  care  on  their  part  This  relates  to 
the  mode  of  operating  the  trains  and  all  other  things  done  by  the 
company  in  the  transaction  of  its  business.  It  does  not  require  the 
company  to  employ  men  to  keep  travellers  off  the  track,  or  to  serve 
notices  upon  them  that  trains  are  approaching.  Should  the  com- 
pany do  this  it  would  relieve  the  traveller  from  all  necessity  of  exer- 
cising care  in  this  respect,  and  it  would,  indeed,  be  safe  for  him 
to  go  upon  the  track,  having  received  no  express  warning.  If  the 
exertions  of  the  flagman  were  in  any  particular  case  inadequate  to 
prevent  injury  to  a  traveller,  upon  the  same  principle  it  might  be 
submitted  to  a  jury  whether  ordinary  prudence  did  not  require 
gates  to  be  closed  at  certain  crossings,  while  trains  where  passing, 
or  something  else  done  to  protect  the  traveller,  and  if  in  their  judg- 
ment it  did,  to  instruct  them  that  such  omission  was  negligence." 

So  in  the  case  of  Weber  v.  New  York  Central  R.  R.  Co,,  58  N.  Y. 
4.59,  where  the  same  question  was  considered,  it  was  held  that  '^  the 
duty  of  posting  flagmen  or  having  servants  and  agents,  or  placing 
gates  or  other  obstructions,  or  of  giving  special  or  personal  notice 
to  travellers  at  railway  crossings,  can  only  be  imposed  by  the  legis- 
lature.'' 

If  there  bad  been  evidence  in  this  case  tending  to  show  that  at 
such  a  crossing  as  the  one  where  the  injury  occurred,  the  employment 
of  a  flagman  was  one  of  the  common  and  usual  means  of  warning 
adopted  by  prudent  railroad  companies,  then  the  omission  to  have 
employed  one  might  have  been  negligence,  and  had  that  question, 
with  evidence  upon  which  to  base  it,  been  submitted  to  the  jury, 
as  it  was  in  the  case  of  Kinney  v.  Crocker,  18  Wis.  74,  under  the 
authority  of  that  case  it  might  have  been  justified.  Judgment  re- 
versed and  cause  remanded. 

Judgment  reversed. 
All  concur. 


Non  BY  TBB  RspOBm.  —  A  nilroad  company  fa  boond  to  give  signals  of  warning  ta 
teaveUen  on  puUUc  blgfawaya  at  crosslDgs,  althoogh  none  are  required  by  statute.  Louia- 
rtfe,  ete^  R.  Co.  ▼.  OommomoeottTi,  18  Bush,  888;  s.  e.,  26  Am.  Rep.  £06.  and  note,  907. 

In  Wtbtr  T.  N,  Y,  Cetit.,  etc,,  R,  Co,,  58  N.  Y.  451,  Aluem,  J.,  said:  ** It  is  not  enoogh,  in 
I&  cases,  to  abaolTe  a  railroad  corporation  from  the  charge  of  negllgcDce,  that  the  statu. 
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tory  signals  are  given.  The  clrcumstanoes  may  be  such  as  to  require  oUwr  precuitioM  ta 
the  running  of  a  train,  or  In  the  use  and  occupation  of  the  tracks,  lliere  may  be  ncgli- 
gence  which  will  charge  the  company  other  than  the  bare  omission  to  sound  the  wbiitlev 
ring  the  bell.  Beisieod  case,  mpra ;  Eaton  v.  Erie  R.  Co.,  51  N.  Y.  544;  Cdldvear  y.J. 
StbL  Co.,  47  id.  88S;  MacKay  v.  N.  Y.  C.  R.  R.  Co.,  85  N.  Y.  75.  But  as  a  genenlnii»- 
and  if  there  are  exceptions  to  it  they  can  exist  only  under  very  peculiar  ciroumstsDoesattl 
in  extreme  cases,  and  none  occur  to  me  now — a  railroad  corporation  is  only  cslled  vgn, 
in  adopting  precautionary  measures  to  prevent  c<^siou  with  and  injury  to  thnse  who  in 
common  with  it  have  occasion  to  use  public  highways,  to  have  respect  to  the  moving  of  ia 
trains  and  the  use  of  its  road.  A  railroad  company  must  so  operate  its  trains  sad  usei&i 
occupy  its  railway,  in  the  enjoyment  of  the  right  of  way  which  it  has  in  oommoowithtto 
ordinary  traveller,  as  not  to  injure  others  in  the  exereise  of  their  right  of  way.  presided 
the  latter  are  guilty  of  no  want  of  care  on  their  part.  But  the  rule  which  imposes  the oU* 
ligation  of  care  and  prudence  upon  a  railroad  corporation,  and  meainires  its  lisbiUtyto 
others  liable  to  receive  injury  from  moving  cars  or  locomotives,  does  not  call  for  any  set 
outside  of  or  disconnected  with  its  actual  operations,  and  the  use  of  the  railway.  Tbedaty 
of  posting  flagmen,  or  having  servants  and  agents,  or  placing  gates  or  other  obsCrnctfass. 
or  of  giving  special  or  personal  notice  to  travellers  at  railway  crossings,  can  only  br  li:i 
posed  by  the  legislature.  Courts  and  Juries  cannot,  whatever  may  be  thought  bf  thea  d 
the  convenience  or  necessity  of  such  or  other  like  precautions,  at  particular  crossings  bo^ 
the  company  to  provide  them  under  the  penalty  of  being  charged  with  negligenoe  for  tte 
omission.  Juries  may,  and  must  say,  whether  a  railroad  company  sought  to  becbstsed 
for  alleged  negligence,  has,  in  the  operation  of  its  trains,  the  use  of  its  road  tracks.  vsA 
the  conduct  of  its  business,  used  that  degree  of  care  and  prudence  which  the  cireamrtaaDea 
and  its  obligation  to  others  required,  but  beyond  this  they  cannot  go.  Negligence  caaaet 
be  predicated  of  omissions  to  do  something  outside  of  and  beyond  this."" 

In  Crilhane  v.  N.  Y.  Cen.  AH.  R.  R.  Co.,  60 N.  Y.138,  the  same  judge  said:  "Upon  the tn»J 
evidence  was  given  that  there  was  no  flagman  or  other  person  at  the  place  daigosted. 
whose  duty  it  was  to  warn  people  of  the  approach  of  trains ;  and  in  submitting  the  cibk 
to  the  Jury  the  judge  when  calling  their  attention  particularly  to  tho  evidence  bearing iqM 
the  question  of  contributory  negligence  on  the  part  of  the  plaintifTs  servant  in  chsrce  of 
and  driving  his  horse  and  vehicle  at  the  time  of  the  injury,  put  to  them  in  terms,  sdoci 
other  questions,  this  interrogatory:  *  Is  it  true  t^t  he  looked  in  both  directfaMis, and  then 
being  no  flagman,  and  he  hearing  nothing  ?  *  The  allegations  of  the  complaint,  the  evi- 
dence given  and  the  form  of  the  interrogatory  to  the  Jury,  made  pertinent  the  rMjoestto 
the  judge,  by  the  counsel  for  the  defendant  at  the  close  of  the  chafjg^  to  instruct  the  }S7 
that  the  defendant  was  not  required  to  give  any  actual  notice  whatever  to  this  plaintiff  ff 
his  servant,  of  the  approach  of  the  engine,  beyond  the  ringing  of  the  bell.  It  was  not  ante 
the  circumstances  of  this  case  and  the  course  of  the  trial,  and  the  instmctiims  gives  to  the 
Jury,  irrelevant  to  the  issue  actually  tried,  or  a  mere  abstract  proposition  not  affecting  the 
result  of  the  action  upon  trial .  The  Jury  might  very  readily  infer  that  the  omisBon  of  tJie 
defendant  to  post  and  keep  a  flagman  at  the  intersection  of  Hudson  street  aad  the  nii 
road  was  culpable  negligence  on  its  part,  or  that  it  relieved  the  plaintifTs  servant  tna 
that  care  and  caution  In  approaching  the  railroad  track  which  he  would  otherwise  be  bouBd 
to  observe.  The  remark  of  the  judge  was  very  liable,  unexplained,  to  nUrieadtbe  jbi7 
and  give  them  the  impression  that  there  was  an  immediate  connection  between  the  oa>» 
sion  referred  to  and  the  injury  to  the  plairitifrs  property,  and  the  liabQity  of  the  defendut 
therefor.  A  railroad  corporation  is  not  called  upon  to  keep  a  flagman,  and  is  m^ 
bound  to  operate  its  trains  with  the  care  and  caution  called  for  by  t  iio  ])eculisr  drcsst- 
stance.*' 

A  traveller  invited  by  the  flagman  to  cross,  and  injured,  may  recover.  Swectuy  r.  iM 
CtAonyand  Newport  R.  Co.,  10  Allen,  868 ;  Lunt  v.  London,  etc.,  R.  Co.,  L.  R.  1<>* 
«77. 

The  omission  to  station  a  flagman  nuiy  be  taken  into  account  as  evidence  of  nsglissoce* 
N.  J.,  etc.,  Transp.  Co.  ▼.  ITert,  »2  N.  J. 91;  Penn.  R.  Co.  v.  3fd«h«w«,  88id  5S1;  JHBw 
V  London,  etc  .  B.  Co.,  IC.  B.  (N.  8.)  664, fif»;  ai f  t .  Midland  R  Co.,l^  R..6Q.B  U; 
KantOB,  Pacific  R.  Ca>  v.  Richardwm,  96  Kans.  891 ;  Kinney  v.  Crocker,  28  Wla  74.  K 
In  Penn.  R,  Co.  v.  Matthexo^y  mLprat  the  trial  court  instructed  the  jury  a«  follows :  **^^ 
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dflfendaats  owed  a  duty  to  tbe  travelling  public,  which  may  be  suramed  up  in  tbia  one 
sentence.    Tb^  were  bound  to  use  all  such  precautions  as  are  reasonably  necessary  to 
iclre  to  persons  crossing  their  track  on  the  highway,  warning  of  the  approach  of  their 
trainR,  in  order  to  enable  persons  crossing  over  the  track  by  the  highway ,  to  avoid  collision. 
In  that  5iroposition  is  embraced  all  the  law  of  the  case.    That  the  company  were  bound 
to  give  reasonable  warning,  either  by  signals  or  by  a  flagman,  to  persona  travelling  the 
highway,  to  enable  them  to  avoid  collision  by  the  company^s  trains.    There  is  no  general 
nile  of  law  by  irtdch  a  railroad  company  is  bound  to  place  a  flagman  at  a  particular  cross- 
ing, and  it  is  only  where,  by  the  configuration  of  tbe  country,  that  is,  the  situation  of  the 
adjoining  land  with  respect  to  the  railroad,  or  where  the  travel  is  so  constant  and  frequent 
over  their  railroad,  that  tiie  use  of  ordinary  signals  would  fail  to  give  reasonable  notice  to 
the  pubHc  having  occasion  to  cross  the  track,  that  the  company  is  bound  to  place  a  flag- 
man at  the  crossing."  On  review  in  the  Court  of  Errors  and  Appeals,  liSASLXT,  C.  J.,  said: 
' '  And  this  proposition  seems  to  me  to  be,  in  Its  application  to  the  case  then  trying,  in  all 
respects  correct.    It  is,  in  fact,  nothing  more  than  saying  that  a  railroad  company  cannot, 
by  tbe  mode  in  which  they  choose  to  construct  their  road  and  its  appendant  buildings, 
render  a  public  road  impassable.    I  quite  agree  to  the  remark  made  by  one  of  the  English 
Judges,  that  the  question  whether  flagmen  are  to  be  required  to  be  kept  at  every  cross- 
road, is  not  to  bo  left  to  the  caprice  of  Juries.    The  statute  which  confers  upon  a  railroad 
tbe  right  to  make  a  track  and  work  it,  by  necessary  implication  subjects  the  public  to  the 
ordinary  risks  attendant  on  the  exercise  of  the  privileges  thus  granted.    Under  usual 
circumstances,  in  the  open  country,  they  can  run  aa  many  trains,  and  at  as  great  a  rate  of 
speed,  as  are  consistent  with  the  safety  of  their  passengers.    They  are  not  called  on  to 
keep  flagmen,  under  ordinary  circumstances,  at  cross-roads,  nor  to  give  any  other  notice 
of  the  approach  of  their  trains  than  those  signals  Ihat  are  prescribed  by  statute .    If  greater 
safeguards  are  requisite  for  the  safety  of  the  community,  and  those  public  agents  are  to 
be  put  under  greater  restrictions  In  the  exercise  of  their  franchises,  such  contrivanoea 
must  proceed  from  the  legislative,  and  not  from  the  Judicial  power. 

**  But  while  I  thus  say  that  these  additional  burdens  cannot  be  impoeed  by  the  courts 
opoD  these  companies,  I  also  say,  at  the  same  time,  and  with  quite  as  much  emphasis,  that 
the  companies  may,  by  their  own  conduct,  impose  such  burdens  on  themselves.  If  one 
of  them  chooses  to  build  its  track  in  such  a  mode  as  to  unnecessarily  make  the  use  of  a 
public  road  which  it  crosses  greatly  dangerous,  I  think  such  company,  by  its  own  action, 
most  be  held  to  have  assumed  the  obligation  of  compensating  the  public  for  the  increased 
danger,  by  the  use  of  additional  safeguards.  The  reasonable  and  indispensable  implica- 
tioii  Is,  that  the  railway  is  to  be  constructed  so  as  not  unnecessarily  to  interfere  wiUi  the 
■sfe  use  of  tbe  public  roads  ;  and  if  a  railroad,  for  i^  own  convenience,  curves  Its  track  aa 
it  leaves  a  deep  cut,  within  a  few  feet  of  a  highway,  and  also  sees  flt  to  put  up  buildings 
dtOM  along  such  track,  and  by  these  means,  or  either  of  them,  heightening  the  danger  in 
the  use  of  such  highway,  it  seems  to  me  very  clear,  that  such  company  must  be  held  to 
have  taken  upon  itself  the  duty  of  averting  such  danger,  by  the  employment  of  every 
ressonaMe  precaution  within  Its  power.  On  such  occasions  as  this,  or  whenever  the 
■ituatinn  Is  embraoed  withtn  the  principle  stated,  the  presence  of  a  flagman,  or  some 
equivalent  safeguard  can  be  demanded  of  the  company.  The  rule  is,  as  I  understand  it, 
that  when  the  company  has  created  extra  danger,  it  is  bound  to  use  extra  precautions. 
If  the  track  is  put  In  a  position  where  the  trains,  when  close  to  their  transit  over  a  pubUo 
ttreet  or  road,  cannot  be  seen,  this  is  an  extra  danger  which  calls  for  more  than  the 
ordinary  cautionary  signals .  I  can  see  no  diflBculty  in  applying  this  rule ;  it  will  obviously 
be  very  moeh  under  the  control  of  the  court. 

"The  principle  thus  expressed  is  the  one  which,  I  think,  now  prevails  in  the  TBngMsh 
<!OQrts.  It  was  enforced,  thouc^  without  any  reference  to  the  theoretical  grounds  on 
which  Che  Judgment  was  rendered,  in  the  case  of  Bilbee  ▼.  London  A  BrighUyn  R  B.  Co.^ 
18  GL  B.,  (N.  8.)  064.  But  this  decision  was  considered,  and  tl^e  principle  Involved  intt 
•dmirahly  explained  In  the  recent  and  important  case  of  Cliff  v.  Midland  Railway  Co.. 
!«•  R.,  B  Q-  B.  258.  In  this  latter  authority  all  general  liability  in  railway  companies  to  pro- 
vide gate-keepers  or  flagmen  is  entirely  repudiated ;  but  at  the  same  time,  their  respond 
billty  for  not  providing  against  unusual  risks  of  their  own  creation,  is  Just  as  deddedl y 
mitntsinod- 
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**  With  respect  to  the  case  of  Beisteoel  ▼.  New  Torfc  Central,  40  N.  Y.  9,  which iim  noek 
relied  on,  upon  the  aiigument,  by  the  ooonael  of  the  defendant,  I  hare  to  rsmaik.  tint « 
a  careful  examination  I  do  not  find  that  it  is  at  all  hostile  to  the  doctrine  already  dedared 
by  me.  The  decision  in  that  case  is  to  tlie  effect  that  it  cannot  be  left  to  a  Jorj  to  find. 
from  the  mere  fact  that  a  street  is  in  a  populous  town  and  is  much  used,  whetlwrits 
incumbent  on  a  railway  company,  whose  track  intersects  such  street,  to  station  a  fbcBia 
at  such  point.  This  would  deaiiy  be  to  leave  the  whole  matter  to  a  juiy,  without  uj- 
thinff  to  control  or  guide  their  judgments.  Such  a  course  of  proceedings  would  not  to 
justified  by  the  rule,  as  above  defined  by  me.  The  charge  of  the  judge  in  the  prtmai cms 
had  no  such  scope  as  this :  the  situation  of  danger,  which  it  was  aOegsd  was  extraofdi- 
nary,  had  admittedly  been  occasioned  by  the  defendant,  and  it  was  in  view  of  sodi  a  ittto 
of  things  that  the  instruction  was  given  to  the  jury  that  under  such  drcumstaaoes  tbi 
they  thought  a  reasonable  protection  had  not  been  afforded  to  *  the  tra veiling  pafaHe'  ^ 
the  usual  signals,  the  company  were  responsible  for  the  failure  to  use  other  pracsntiOQi. 
In  the  reported  case  the  danger  to  be  provided  against  was  the  ordinary  danger  eooiB- 
quent  on  the  use  of  the  road  under  ordinary  circumstances ;  in  the  case  at  the  ChtnittlM 
use  had  been  under  extraordinary  circumstances,  hence  the  difference  of  the  rule  i|vB- 
cable  to  each  of  the  cases.  '* 

But  the  permanent  withdrawal  or  temporary  absence  of  a  customary  flagman  dem  mi 
excuse  the  relaxation  of  care  on  the  part  of  the  traveller.  McChxUh  v.  N.  T  Cadnl, 
etc.,  R.  Co.^  59  N.  Y.  468 ;  s.  a,  17  Am.  Rep.  869,  and  note,  888  And  the  absence  to  inmft- 
terial  if  the  traveller  did  not  know  of  the  custom  to  station  one  at  the  point  in  qoMtta 
PakalinOcy  v.  N.T.  Central,  etc.,  A.  Co..  SB  N.  Y.  4S4.  See  BaiHrhman  v.  Sheaasffo,  ^ 
R  Co.,  poet. 

But  if  a  flagman  is  employed,  and  is  present  at  the  time  and  place  In  qae8tkn,tothe 
knowledge  of  the  traveller,  and  neglects  to  warn  the  traveller  of  the  approach  of  tto 
train,  this  is  nefl^igence.  Kiseenger  v.  N.  Y.,  eU.,  B,  Co.,  06  N.  Y.  548.  CHuacH,  C  J^  aid 
'*  Although  it  is  not  negligent  for  a  railroad  company  to  omit  to  keep  a  flagman,  jet  if  ooe 
ia  employed  at  a  particular  crossing,  his  neglect  to  perform  the  usual  and  ordisarr  tnt- 
tions  of  the  place  nuy  be  sufficient  to  charge  the  company.  The  request  thereftse  thU 
the  jury  must  find  both  a  neglect  of  the  flagman  and  an  omiaston  to  ring  the  bell,  «ae>M 
tenable.  If  the  plaintiff  did  not  hear  the  bell  and  there  was  a  neglect  to  give  soy  ««*^ 
by  the  flagman,  and  such  neglect  solely  produced  the  injury,  it  was  suflkdent** 


Austin  v.  Hitktsvillb  Coal  and  Mining  Company. 

(78  Mo.  886.) 

Damages -^meantre  of  ^^  property  taken  by  mietake 

In  trespass  for  taking  coal  by  mining,  the  act  not  being  willfnll  or  negli^^ 
the  measare  of  damages  is  the  yalue  at  the  mouth  of  the  shaft,  less  the  ootf 
of  severing  and  raising. 

THE  opinion,  on  this  point,  is  sufficiently  reported  in  note,  36 
Am.  Bep.  770. 
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JOBDAN  V.  HOVBY. 

(79  Mo.  ft74.) 

MotUr  mnd  mrrani  —  pwr&nt  and  child  —  matter  pertuading  iervamt  to 

intereourae  vrith  his  minor  child. 

An  emplojer  peraoaded  his  female  seryant  to  oonaent  to  sexaal  interooane 
with  hU  minor  son.  to  whom  she  was  affianced.  The  son  subsequently  re- 
fused to  marry  her.  Held,  no  ground  of  action  of  damages  against  the  em- 
ployer and  father.     {See  note,  p,  448.) 

ACTION  of  damages  for  persuading  to  consent  to  sexaal  inter- 
course.   The  opinion  states  the  case.     The  plaintiff  had  judg« 
ment  below. 

Smiih  &  Krauthoff  v^ndi  Benj.  F.  Alton,  for  appellant. 

HouGU,  J.  The  petition  in  this  case  states,  in  substance^  that 
on  the  15th  day  of  July,  1875,  and  for  six  months  prior  thereto,  the 
plaintiff  was  a  servant  in  the  hotel  of  the  defendant ;  that  soon  after 
she  liecame  defendant's  servant,  she  and  Charles  Hovey,  a  minor 
son  of  the  defendant,  mutually  promised  each  other  marriage ;  that 
during  the  existence  of  said  contract  of  marriage,  the  defendant 
unlawfully,  wrongfully  and  negligently  ad  vised  and  encouraged  the 
plaintiff  to  have  sexual  intercourse  with  said  Charles  Hovey,  assur- 
ing her  that  it  would  be  neither  criminal  nor  improper;  that  relying 
upon  the  advice  of  her  master,  the  defendant,  and  upon  the  prom-^ 
ise  of  marriage  made  to  her  by  said  Charles  Hovey,  she  permitted 
Charles  Hovey  to  have  sexual  mtorcourse  with  her  twice,  on  or 
near  the  4th  day  of  July,  1875,  and  that  on  or  about  the  I5th  day 
of  July,  1875,  Charles  Hovey  violated  and  repudiated  his  promise 
of  marriage,  and  refused  to  marry  plaintiff.  The  petition  concludes 
as  follows:  "  That  on  account  of  the  advice  and  negligent  conduct 
of  the  said  Eleazer  Hovey,  and  the  violation  of  the  marriage  con- 
tract by  said  Charles  Hovey,  this  plaintiff  was  thrown  out  of  employ- 
ment for  six  months  or  more,  and  otherwise  damaged  in  the  sum 
of  15,000,  for  which  she  prays  judgment  with  costs  of  suit.''  The 
plaintiff  recovered  judgment  in  the  court  below,  and  the  defendant 
has  appealed;  and  we  are  required  to  determine  whether  the  facts 
seated  constitute  a  cause  of  action  against  the  defendant. 
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It  is  settled  that  a  woman  cannot  maintain  an  action  for  damages 
against  her  seducer.  Roper  v.  Clay,  18  Mo.  384;  Paul  v.  /Vanrr.S 
Mass.  71 , 3  Am.  Dec.  395;  Dicey  on  Parties,  p.  349;  Hill,  on  Torts, 511 
Such  is  the  rule  at  common  law,  and  in  the  absence  of  any  legislatire 
enactment  giving  a  right  of  action,  the  common  law  is  declar«^ 
by  statute  to  be  the  rule  of  decision  in  this  State.  R.  S.,  311 T.  A? 
the  plaintiff  could  not  maintain  an  action  for  her  seduction  ag&inst 
Charles  Hovey,  she  cannot  maintain  an  action  against  one  who  by 
immoral  and  impure  advice  aided  and  assisted  in  her  seduction. 
The  plaintiff  however  could  have  maintained  an  action  against 
Charles  Hovey  for  breach  of  promise  for  marriage,  provided  he  did 
not  interpose  a  plea  of  infancy,  and  her  seduction  might  have  been 
given  in  evidence  in  aggravation  of  damages.  Roper  v.  Clay,  !S 
Mo.  383 ;  Wilbur  v.  Johnson^  58  id.  600.  But  no  reason  whateTer 
is  alleged  in  holding  the  defendant  responsible  for  the  breach  of 
promise  of  his  son.  It  is  not  distinctly  alleged  that  he  knew  of  his 
sou's  promise  of  marriage,  and  it  does  not  even  inferentially  appear 
that  he  over  consented  that  his  son  should  enter  into  the  contract, 
or  that  he  instigated  him  to  a  breach  of  it.  The  absence  of  these 
circumstances  is  not  mentioned  because  their  presence  would  make 
the  father  liable,  but  to  show  how  utterly  groutidless  is  the  claim  of 
the  plaintiff  against  the  defendant  from  that  point  of  view. 

Xor  do  we  perceive  how  any  right  of  action  can  accrue  to  the 
plaintiff  by  reason  of  the  fact  that  the  relation  of  master  and  ^- 
vant  existed  between  defendant  and  herself,  at  the  time  of  hift 
alleged  misconduct.  She  was  under  no  lawful  constraint,  as  ser- 
vant, either  to  hear  or  heed  his  corrupt  counsel,  and  while,  in  a 
moral  point  of  view,  the  existence  of  that  relation  undonbtedlj 
adds  tp  the  turpitude  of  his  conduct,  yet  neither  the  common  law 
nor  any  statute  of  this  State  will  warrant  us  in  holding  that  soch 
conduct  on  the  part  of  master  conslatutes  a  violation  of  his  legal 
obligations  to  the  servant.  We  are  all  of  opinion  that  the  petition 
fails  to  state  a  cause  of  action  against  the  defendant,  and  the  jndg* 
ment  will  be  reversed. 

Judgment  revened. 

Nor  by  thb  RxpoRTm.— In  Paulr.  FYaMer^  mpra,  Pabsoiib,  C.  J.,  Htid :  **  llw  &tdan 
Uon  amounts  to  a  chai^re  againut  the  defendant  for  deoeiTing  the  plaintiff  and  pWM<tff 
her  to  commit  a  crime,  in  consequence  of  which  she  has  suffered  damage.  She  iss  rsr 
taker  of  the  crime,  and  cannot  oome  Into  court  to  obtain  satisfaction  for  a  supposed  iPJmT 
to  which  she  was  consenting.**  On  the  other  point  the  doctrine  of  the  prindpsl cmp ^ 
supported  by  Sherman  ▼.  Bavmon,  108  Mass.  400 ;  KeUy  ▼  RiUu%  106  id.  W;  s.  c  ,  ?  A». 


OCTOBER  TEKM,  1880.  449 

Savings  Bank  of  Hannibal  v.  Hunt. 

Bep.  aas :  Bwfcs  r.  Shainr  8  Bibb,  841 ;  Whaien  v.  Lawnan,  9  Blaokf.  X9i ;  WwOb  tz  Aidk 
ge<C8Bari».att;  Sauer  ▼.  ScMOefUMrVi  88  lid.  288;  B.a,8  Am.  Bap.  174,  but  denied  In 
WeoMT  ▼.  Bacfurt,  %  Barr.  88. 


Savings  Bank  op  Hannibal  v.  Huitl 

(78  Mo.  697.) 
Surety  — for  officer  —  resleciion  ofprinevpal, 

A  eaohter  of  a  Rayings  bank  gave  bond  with  sure  ties  of  faithful  perfoimnnee. 
The  bond  was  required  by  the  by-laws.  It  was  silent  as  to  the  term.  A 
Btatnte  prascrilMd  the  term  as  one  year  and  until  the  election  of  his  suo- 
oesBor.  He  was  twice  annually  re-elected,  but  gave  no  new  bond.  In  the 
third  year  he  defaulted.    HM,  that  his  sureties  were  not  liable.  * 

ACTION  on  a  bond.     The  opinion  states  the  case.     The  defend- 
ants had  judgment  below. 

Jameg  Carr  and  J.  L.  Robards  for  plaintiffs  in  error.  The  bond 
was  intended  to  secure  the  plaintiff  in  the  faithful  performance  of 
the  duties  of  the  office  of  cashier  so  long  as  Hunt  should  hold  that 
office.  Sparks  v.  Farmers^  Bank,  9  Am.  L.  Reg.  (N.  S.)  365; 
TrMsurers  v.  Lang,  2  Bail.  430  ;  Daly  v.  Commonwealth,  75  Penn. 
St  331 ;  Oswald  v.  Mayor  of  Berwick,  5  H.  L.  Gas.  856 ;  Bniler 
T.  State,  20  Ind.  169;  State  v.  Berg,  50  id.  496;  Akers  v.  State,  8 
id.  484;  S^ncer  v.  Champion,  9  Conn.  536;  Thompson  y.  State^  37 
Hiss.  518;  Middlesex  Man.  Co,  v.  Lawrence,  1  Allen,  339;  Dedham 
Batik  T.  Chickering,  3  Pick.  335 ;  Mayor,  etc.,  of  Berwick  ▼.  Oswald, 
3  EL  &  Bl.  653 ;  Amherst  Bank  t.  Root,  2  Met.  522 ;  Placer  Co.  v. 
Dickerson,  45  Oal.  12 ;  Chairman  of  Com.  Schools  v.  Daniel,  6 
Jones,  144  ;  Supervisors  v.  Kaims,  39  Wis.  474. 

Harrison  <&  Foreman,  for  defendant  in  error.  The  sureties  on 
the  bond  were  only  bound  by  its  terms  for  the  year  1871,  for  which 
said  Hunt  was  elected,  and  for  a  reasonable  length  of  time  after 
his  re-election  in  1872  to  enable  him  to  give  a  new  bond.  Harris  v. 
Bamtt,  4  DUl.  185;  Moss  v.  State,  10  Mo.  383;  Bigelatv  v.  Bridge, 
8  Mass.  275  ;  Chelmsford  Co.  v.  Demarest,  7  Gray  1  ;  Inhabitants 
of  Rochester  Y .  Randall,  105  Mass.    295;  s.  c,  7  Am.  K*^p  519,. 

^  flee  CUitefui'Loan  Aes'n  of  Newark  ▼.  Jfi^ent  (11  Vroom,  215),  i9  Am  Rep.  230. 
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and  note;  Mayor,  etc.,  of  Rahway  v.  OrowelU  40  N.  J.  L.  :^?; 
8.  0.,  29  Am.  Bep.  224;  Citizens  Loan  Association  y.  Nngad^ 
40  N.  J.  L.  215;  8.  c,  29  Am.  Rep.  230;  Dover  v.  TVwm^, 
42  N.  H.  59 ;  Welch  y.  Seymour^  28  Conn.  887 ;  Muiual  Loan  4 
Bldg.  Asso.  y.  Price,  16  Fla.  204 ;  8.  c,  26  Am.  Rep.  703. 

Henby,  J.  This  is  a  suit  on  a  bond  executed  by  William  A. 
Hunt,  as  pnncipal  and  G.  0.  Godfrey  and  Josiah  Hunt,  as  hu 
securities.  In  January,  1871,  William  A.  Hunt  was  appointed  bj 
plaintiff's  board  of  directors  cashier  of  the  bank,  for  the  term  of 
one  year,  and  until  his  successor  should  be  duly  elected  and  quali- 
fied. The  bond  was  required,  not  by  the  act  under  which  the  com- 
pany was  incorporated,  but  by  a  by-law  of  the  company.  The 
penalty  of  the  bond  was  $20,000,  and  the  condition  was  for  the 
faithful  discharge  of  his  duties  by  Hunt,  as  cashier. 

The  bond  was  silent  as  to  the  term  of  office,  and  as  to  the  period 
of  time  for  which  the  obligors  were  to  be  liable  thereon.  Hunt  was 
a  defaulter^  and  his  defalcations  occurred  between  January,  187*i, 
and  the  6th  day  of  January,  1874,  after  the  expiration  of  one  jear 
from  the  date  of  his  first  appointment.  The  answer  of  the  admin- 
istrator was  a  general  denial,  and  Godfrey  pleaded  his  discharge  in 
bankruptcy.  A  jury  was  waived,  and  on  a  trial  by  the  court,  there 
was  a  verdict  and  judgment  for  defendants,  from  which  plaintiff 
has  appealed. 

Except  with  respect  to  the  appointment  of  a  successor  to  Wm. 
A.  Hunt,  as  cashier,  after  one  year  from  the  3d  day  of  April,  1871, 
the  allegations  of  the  {petition  were  proved  as  alleged,  and  on  that 
point  the  evidence  was  to  the  effect,  that  in  January,  1872,  said 
Hunt  was  re-appointed  cashier,  and  again  in  January,  1873,  bnt 
never  gave  any  bond  as  such,  except  the  one  in  suit,  and  continued 
to  act  as  such  from  the  date  of  his  first  appointment,  until  the  6th 
day  of  January,  1874.  The  instructions  were  numerous,  but  with- 
out inserting  them,  it  may  be  stated  briefly,  that  on  the  facts  the 
court  held  that  the  securities  were  not  liable,  and  that  is  the  only 
question  to  be  considered.  Section  3  of  the  article  in  relation  to 
savings  banks,  Wagner's  Statutes,  .330,  under  which  the  plaintiff 
was  incorporated,  provides  that:  ''The  affairs  and  business  of  anj 
such  association  shall  be  managed  and  controlled  by  a  board  of  di- 
rectors, not  less  than  flve  nor  more  than  thirteen  m  number,  from 
whom  there  shall  be  designated  by  themselves  a  president,  cashier 
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»ud  iiecretaryy  who  shall  hold  their  office  for  one  jear^  aud  until 
their  successors  are  duly  elected  and  qualified."  No  qaalificatious 
of  cashier^  except  membership  in  the  board  are  prescribed  iu  that 
chapter,  but  thej  are  to  be  fouud  in  the  by-laws  of  the  company. 

By  the  6th  clause  of  section  1,  Wagner's  Statutes,  289,  every 
corporation  has  power  to  make  by-laws,  not  inconsistent  with  ex- 
isting law,  for  the  management  of  its  property,  the  regulating  of 
its  affairs  and  the  transfer  of  its  stock.  The  4th  by-law  of  the 
plaintiff  was  as  follows:  "  The  cashier  shall  be  responsible  for  all  the 
money,  funds  and  valnables  of  the  bank,  aud  shall  be  custodian 
thereof,  and  shall  give  bond  with  security,  in  the  sum  of  $20,000, 
to  be  approved  by  the  board,  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  office,"  etc.  This  by-law  is  reasonable,  and 
within  the  scope  of  the  power  conferred  by  section  1,  supra. 

The  doctrine  now  well  settled  in  this  State  is,  that  an  officer 
elected  or  appointed  to  hold  for  a  definite  period  of  time  and  until 
his  successor  shall  be  duly  elected  and  qualified,  holds  his  office  for 
the  specified  term,  and  if  no  successor  be  elected  or  appointed  at 
the  expiration  of  the  time,  his  term  of  office  continues  until  such 
appointment  or  election,  and  that  the  time  during  which  he  holds, 
after  that  specified  time  has  expired  and  until  a  successor  is  elected 
and  qualified,  is  as  much  a  part  of  his  term  of  office  as  the  pre- 
ceding time.  St€Ue  v.  Lusk,  18  Mo.  333  ;  State  v.  Auditor^  38  id. 
193.  The  bond  being  silent  on  the  subject,  reference  must  be  had 
to  the  law  under  which  Hunt  was  appointed,  to  ascertain  the  lia- 
bility of  the  sureties  with  respect  to  the  time  it  should  continue. 
They  are  presumed  to  have  known  that  the  tenure  of  his  office,  by 
the  general  law,  not  the  by-law,  was  one  year,  and  as  much  longer 
S8  the  company  should  fail  to  appoint  a  successor.  Their  obliga- 
tion is  for  his  discharge  of  the  duties  of  cashier  for  one  year,  if  at 
the  expiration  of  that  time  a  successor  should  be  appointed,  and 
for  one  year  and  such  additional  time  as  should  elapse  thereafter 
before  a  successor  was  appointed.  The  same  policy  which  in  case 
of  public  officers  continues  the  incumbent  in  office  until  a  successor 
i£  appointed,  keeps  alive  the  bond  for  the  same  period.  Hence,  if 
there  had  been  no  election  of  a  successor  to  Hunt,  in  this  case,  the 
liability  of  the  sureties  would  be  unquestionable  under  our  de- 
cisions 

In  some  of  the  States  the  contrary  is  held.  Many  of  the  oases 
are  cited  by  Judge  Dillon  in  his  opinion  in  Harris  v.  Babbitt,  4 
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Dill.  191 ;  among  them  Mosk  v.  State^  10  Mo.  333^  also  cited  as  aiB- 
taining  that  view  in  Dover  y.  Twambly,  42  N.  H.  68,  but  with  doe 
deference  to  the  learned  judge  and  the  Supreme  Court  of  New 
Hampshire,  the  State  y.  Moss  is  not  an  authority  for  the  doctrioe 
it  is  cited  to  support.  The  act  nnder  which  the  bond  sued  on  there 
was  given  made  the  sheriff  ex^offieio  collector  for  two  years,  but  he 
was  required  to  give  bond,  as  collector,  annually,  and  his  office  de- 
clared vacant  if  he  failed  to  give  it.  R.  S.  1835,  p.  536,  §§  1, 2, 3. 
But  whether  the  one  or  the  other  doctrine  be  correct,  in  regard  to 
public  officers,  this  case,  as  was  held  by  Dillon,  J.,  in  Hftrritx, 
Babbitt,  is  distinguishable  from  those  involving  the  liability  of  se- 
curities for  public  officers.  The  office  of  cashier  of  a  bant  is  t 
private  office,  not  created  for  the  good  of  the  public  or  to  snbaerre 
the  public  interests,  but  the  private  ends  of  the  owners  of  its  stock. 
The  bank  is  a  private  enterprise,  which  is  by  law  incorporated  for 
the  beuefit  of  the  parties  interested  peculiarly  and  as  a  matter  of 
grace  on  the  part  of  the  State. 

Did  the  appointment  of  Hunt  to  be  his  own  successor,  and  his 
continuance  as  cashier  without  giving  a  new  bond,  exonerate  de- 
fendants from  liability  on  the  bond  in  question  ?  We  are  all  of 
opinion  that  it  had  that  effect.  It  was  the  same  as  if  another  per- 
son had  been  appointed  in  his  stead,  and  without  giving  the  bond 
required,  had  entered  upon  the  discharge  of  the  duties  of  the  office, 
with  the  assent  of  the  board.  The  bond  was  required  for  the  beoefit 
of  the  bank.  The  statute  under  which  the  bank  was  incorporated, 
required  no  bond  as  a  qualification  of  its  cashier.  The  plaintiff 
could  require  it  or  not,  and  after  the  by-law  was  adopted  the  bank 
could  have  dispensed  with  it,  as  well  in  Hunt's  case  as  in  the  case 
of  another  appointed  in  his  stead.  Hunt  was  appointed  in  1872  and 
again  in  1873,  and  on  both  occasions  plaintiff  either  excused  him 
from  giving  the  bond,  or  by  negligence  failed  to  take  it,  and  can- 
not now  turn  upon  these  securities  and  hold  them  liable  on  their 
bond,  because  the  plaintiff  neglected  to  discharge  its  daty,  or  ex- 
pressly excused  Hunt  in  1872  from  executing  another  bond.  He 
was  in  office,  after  his  appointment  in  1872,  not  by  virtue  of  his 
appointment  in  1871,  but  under  a  new  appointment ;  and  again  in 
1873  he  was  re-appointed  and  no  bond  taken.  If  the  bank  consid- 
ered him  still  in  office  under  the  first  appointment  after  be  was 
appointed  in  1872,  why  go  through  the  idle  ceremony  of  apm 
formally  appointing  him  in  1873  without  requiring  a  bond  ?   The 
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position  of  the  bank  now  is,  that  admitting  his  appointment  in 
1872  and  again  in  1873,  yet  as  it  permitted  him  to  continue  to  dis- 
charge the  duties  of  the  ofiSce  without  requiring  a  new  bond,  he 
was  not  in  office  under  either  of  the  last  two  appointments.  If  another 
person  bad  been  appointed  in  1872,  and  with  the  assent  of  the 
plaintiff,  without  giving  the  bond,  assumed  to  net  as  cashier,  it 
would  surely  not  be  contended,  either  that  Hunt  would  have  had  any 
rightful  claim  to  the  office,  or  that  the  bank  could  havo  repudiated 
any  of  the  acts  of  such  successor  which  its  cashier  was  authorized 
to  perform  ?  If  not,  it  must  be  because  an  appointment  by  the 
board  and  assumption  of  the  duties  of  the  office  by  such  person, 
with  their  assent,  is  sufficient  to  inresthim  with  the  office,  although 
be  may  have  failed  to  give  the  required  bond.  The  principal  ques- 
tion involved  here  was  before  the  Circuit  Court  of  the  United  States 
for  the  western  district  of  Missouri,  in  Harris  v.  Bdbhittj  and  Judge 
Dillon*  held  that  the  securities  in  that  case,  in  all  of  its  essential 
facts  analogous  to  this,  were  not  liable.  4  Dill.  186.  The  judg- 
ment of  the  Girouit  Court  is  affirmed. 

Judgmeni  affirmed. 
kM  ooncnr. 
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(16  Nev.  27.) 
CanMUuiianai  law — statute  —  coriHtrucHon  —  opium  act  —  **to  rettrt' 

m 

A  fltatate  ^  to  regulate  the  sale  or  dinposal  of  opiam,  and  to  prohibit  tbekesf^ 
ing  of  places  of  resort  for  smoking  or  otherwise  asing  that  drag,"  iB  oo^  ^ 
constitutional  as  embradng  more  than  one  subject.* 

To  *'  resort "  means  to  go  once. 

CONVICTION  of  illegally  selling  opium.    The  opioion  stM 
the  case. 

L,  c7.  Maddux  and  S.  Grass,  for  appellant 

Jf.  A,  Murphy,  attorney-general^  for  respondent 

Beatty,  C.  J.  The  appellant  was  convicted  of  violating  section 
6  of  '^  An  act  amendatory  and  supplemental  of  an  act  to  regulate 
the  sale  or  disposal  of  opium  and  to  prohibit  the  keeping  of  pi^w^ 
of  resort  for  smoking  or  otherwise  using  that  drug,"  etc.  St»i 
1879, 121. 

The  following  is  the  material  portion  of  said  section :  ** Section 
6.  It  shall  not  be  lawful  for  any  person  to  resort  to  any  honse* 

•  See  Neuendorf  v.  Duryea  (00  N.  Y.  6M7,  95  Am.  Bap.  »S,  and  note, : 
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room,  or  apartment,  or  other  place  kept  for  auy  of  the  purposes 
forbidden  by  this  act,  for  the  purpose  of  indulging  iu  the  use  of 
opiom  or  any  preparation  containing  opium,  by  smoking  or  other- 
wise.*' 

We  are  asked  to  reverse  the  judgment  of  the  District  Oonrt,  on 
tlic  ground  that  it  was  error  to  overrule  the  defendant's  demnrrer 
to  the  indictment,  whereby  it  was  objected :  1.  That  the  whole  of 
said  act  is  unconstitutional  and  void,  for  the  reason  that  it  embraces 
more  than  one  subject ;  and,  2.  That  even  if  the  whole  act  is  not 
void,  for  the  reason  stated,  section  6  thereof,  at  least,  must  fall,  be- 
cause its  provisions  are  not  within  the  terms  of  the  title. 

The  clause  of  our  Constitution  upon  which  these  objections  are 
founded  reads  as  follows:  '^  Each  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  matter  properly  connected  there- 
with, which  subject  shall  be  briefly  expressed  in  the  title."  Art« 
4,  §  17.  Provisions  similar  to  these  in  the  Constitutions  of  the 
other  States  have  generally  been  held  to  be  mandatory  (Cooley 
Const  Lim.  150),  and  such  is  the  view  of  this  court.  Siate  v.  Sil- 
ver, 9  Nev.  227. 

The  appellant  is  correct  therefore  in  assuming  that  any  act  passed 
m  disregard  of  the  letter  and  spirit  of  these  provisions  is  pro  tanto 
void.  If  two  incongruous  subjects  are  embraced  in  the  same  act, 
tne  whole  act  is  void,  and  even  when  but  one  subject  is  embraced 
m  an  act,  yet  if  its  title  has  been  unnecessanly  made  so  restrictive 
as  not  to  coyer  the  whole  subject,  such  parts  of  the  act  as  are  not 
included  by  the  title  must  fail. 

Does  the  act  under  which  the  appellant  was  convicted  embrace 
more  than  one  subject,  or  is  its  title  too  restrictive  to  cover  the 
provisions  of  section  6  ? 

Clearly,  it  does  not  embrace  more  than  one  subject,  and  if  its  title 
had  been,  '^  An  act  for  the  suppression  of  opium  dens,''  wo  think 
no  one  would  have  been  found  to  question  its  constitutionality. 
The  following  is  an  epitome  of  its  different  provisions:  It  prohibits 
the  sale  of  opium,  except  when  prescribed  by  licensed  physicians, 
and  in  that  case  allows  only  druggists  and  apothecaries  to  sell  it : 
prohibits  the  keeping  of  places  of  resort  for  smoking ;  prohibits  the 
leasing  of  houses  for  such  purposes ;  subjects  the  interest  of  the 
owner  or  lessor  of  premises  leased  with  knowledge  that  they  are  in- 
tended to  be  used  for  opium  smoking,  to  a  lien  for  any  fine  or  costs 
rccrivered  against  the  occupant,  and  finally,  by  section  6,  prohibits 
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all  persoDB  from  resorting  to  places  kept  for  the  forbidden  par- 
pose. 

Prom  this  statement  it  is  apparent  that  the  legislature,  in  paasiog 
the  act  in  question,  had  hut  one  object  in  view,  viz. :  the  suppres- 
sioQ  of  the  places  commonly  known  as  opium  dens,  and  nothing  ia 
contained  in  the  law  that  is  not  clearly  conducive  to  that  end.  The 
sale  of  opium  is  restricted,  as  far  as  it  can  be  consistent  with  its 
proper  use  as  a  remedial  agent,  in  order  to  prevent  its  improper 
nsc  as  a  means  of  intoxication,  and  such  restriction  of  its  sale  has 
ati  obvious  tendency  to  break  up  the  establishments  at  whtch  the 
luw  IS  aimed.  Of  the  same  tendency  are  the  provisions  of  section 
6,  the  effect  of  which  is  to  drive  away  the  patrons  and  diminish 
the  profits  of  such  establishments.  The  other  provisions  of  the  set 
are  even  more  directly  adapted  to  the  end  in  view.  There  is  nothfoj^ 
therefore  in  the  body  of  the  law  to  sustain  the  first  objection  above 
stated.  The  second  objection,  however,  which  relates  to  the  title  of 
the  act,  has  a  much  greater  show  of  reason  to-  support  it 

This  does  not  profess  in  explicit  terms  to  aim  at  the  suppressioo 
of  opium  dens  by  every  legitimate  means,  but  merely  to  prohibit 
the  keeping  of  such  places,  and  upon  strict  rules  of  interpretatioD, 
it  would  be  difilcult  to  maintain  that  the  latter  expression  is  u 
broad  as  the  former,  or  that  it  will  cover  any  thing  besides  provis- 
ions for  punishing  the  keepers  of  the  interdicted  resorts.  Bat  in 
dealing  with  this  particular  objection  to  parts  of  statutes,  which  as 
a  whole  embrace  but  one  subject  of  legislation,  the  courts  of  the 
different  States  have  adopted  an  exceedingly  liberal  rnle  of  con- 
struction in  favor  of  their  validity.  The  decisions  on  the  point  sre 
very  numerous,  but  it  would  be  unnecessary  and  unprofitable  to  at- 
tempt a  review  of  them  ;  for  in  scarcely  a  single  instance  is  an 
attempt  made  to  lay  down  any  imle  or  principle  more  definite  than 
is  to  be  gathered  from  the  remark  of  Jrdge  Goolet  (Const  Lim. 
146),  that  ''  there  has  been  a  general  disposition  to  constrne  the 
constitutional  provision  liberally,  rather  than  to  embarrass  legislar 
tion  by  a  construction  whose  strictness  is  unnecessary  to  the  ac- 
complishment of  the  beneficial  purposes  for  which  '^  has  been 
adopted.'' 

The  ^*  beneficial  purposes  "  designed  to  be  accomplished  by  the 
provision  in  question  ai*e  said  to  have  been  the  prevention  of  '^snr- 
prise  or  fraud  upon  the  legislature  by  means  of  provisions  in  bilh 
of  which  the  titles  gave  no  intimation,  and  which  might  therefoio 
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be  overlooked,  aud  cux-elessly  and  unintentionally  adopted,"  and  to 
fairly  appraise  the  public  of  the  Bubjects  of  legislation  under  con. 
sideration  by  their  representatives,  in  order  that  they  might  have 
an  opportunity  of  being  heai'd  thereon  by  petition,  or  otherwise. 
Cooley  Const.  Lim.  142, 143.  It  is  not  inconsistent  with  these  pur- 
poses to  give  some  slight  enlargement  to  the  literal  meaning  of  the 
title  bf  a  law,  and  there  are  numerous  precedents  that  will  justify 
ns  in  saying  that  the  title  of  this  act,  '^  to  prohibit  the  keeping  of 
places  of  r^ort,''  etc.,  is  substantially  equivalent  to  '^  for  the  sup- 
pression of  places  of  resort,"  etc.  Cooley  Const.  Lim.  141-150,  and 
notes. 

We  conclude  that  the  objections  to  the  constitutionality  of  the 
law,  under  which  the  appellant  was  indicted,  are  unfounded,  and 
that  the  District  Court  did  not  err  in  overruling  his  demurrer. 

The  appellant  also  contends  that  the  District  judge  erred  in  in- 
structing the  jury  to  the  effect,  that  going  once  to  a  place  kept  for 
opium-smoking,  for  the  purpose  of  smoking,  is  an  infraction  of  ihe 
law.  What  the  statute  forbids  all  persons  to  do  is  to  '' resort*'  lo 
such  places,  and  it  is  argued  that  resort  means,  not  to  go  merely 
once,  but  to  go  and  go  again — in  other  words,  to  make  a  practice 
of  going.  The  etymology  of  the  word  resort  lends  some  support  to 
this  argument,  but  the  definitions  given  in  the  lexicons  show  that 
whatever  may  have  been  its  original  meaning,  it  no  longer  means 
any  thing  more  in  the  connection  in  which  it  is  employed  in  the 
statute  than  to  go  once. 

It  is  also  claimed  that  the  evidence  was  insufficient  to  show  that 
the  place  where  appellant  was  arrested  was  a  place  of  resort  snch 
as  the  statute  prohibits.  But  upon  this  point  we  think  the  case 
was  very  clearly  made  out.  The  evidence  showed  that  the  room 
in  which  the  appellant  was  arrested  contained  all  the  apparatus  for 
'opium-smoking,  and  a  number  of  persons  —  white  men  and  China- 
men—  besides  the  appellant,  were  found  there  in  various  stages  oi 
the  sort  of  intoxication  produced  by  the  use  of  opium. 

The  judgment  appealed  from  is  affirmed. 

Judgment  affirmed. 
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Oriminal  lam  '^pardon  itfier  punishment  -^  di$qwU^fkaiimi€fmUmsmhiff(mlii^ 

contiiction* 

A  pardon  may  be  gnmted  after  the  offense  is  fully  expiated. 
One  convicted  in  another  State  of  an  infamooa  offense  is  thereby  disqsaBii* 
from  testifying  in  Nevada.* 

TPHE  opinion  states  the  points. 

R.  H,  Taylor y  for  appellants. 

M.  A,  Murphy y  attorney. general,  for  respondent. 

Beatty,  C.  J.  At  the  trial  of  this  case  in  the  District  Goort,  the 
State  called,  among  other  witnesses,  one  Charles  F.  Boper.  The 
defendants  objected  to  the  competency  of  this  witness  on  the 
ground  that  he  was  a  convicted  felon,  and  to  support  their  objec- 
tion offered,  together  with  his  own  admissions,  duly  authenticated 
records  of  the  courts  of  California,  from  which  it  appeared  that 
he  had  been  convicted  in  that  State  of  two  distinct  offenses- 
grand  larceny  in  Butte  county,  1873,  and  burglary  in  the  second 
degree  in  Alameda  county,  in  1877,  and  thereupon  sentenced  to 
imprisonment  in  the  State  prison.  No  objection  was  made  to  this 
evidence;  and  it  seems  to  have  been  conceded  at  the  trial, is  it 
has  been  in  the  argument  here,  tliat  it  was  sufficient  to  disqualify 
the  witness  unless  his  competency  was  restored  by  a  pardon,  of 
which  the  following  is  a  copy  : 

"State  of  GALiFOBmA,  Bxbcutivb  Depabtmbvt. 

'*  Whereas  J  at  the  April  term,  a.  d.  1877,  of  the  County  Court,  held 
m  and  for  the  county  of  Alameda,  in  said  State,  Charles  Andenoo** 
(which  Boper  admitted  to  have  been  his  then  alias)  **  was  tried  and 
convicted  ot  the  crime  of  burglary,  second  degree,  and  sentenced  to 
undergo  an  imprisonment  in  the  State  prison  for  the  term  of  tw« 
years ; 

*  CorUra.  Nat.  Trutt  Co.  t.  Glettmm  (77  N.  Y.  400),  88  Am.  Rep.  Of,  ud  BOCe.M. 
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**And,  whereas,  the  said  Oharles- Anderson  was  discharged  from 
the  prison  on  the  fifth  day  of  January,  A.  B.  1879,  without  being 
pardoned; 

**And  whereas,  the  testimony  of  the  said  Charles  Anderson  is 
represented  to  be  necessary  to  the  ends  of  justice  in  cases  now  pend- 
ing in  the  courts  of  justice  of  the  State  of  Nevada  ; 

"And whereas,  an  unpardoned  felon  is  not  permitted  by  the 
laws  of  said  State  to  testify  in  the  courts  of  justice  thereof ; 

**  Kow,  THEREFORE,  by  virtue  of  the  authority  in  me  vested  by  the 
Constitution  and  laws  of  this  State,  I,  William  Irwin,  Governor  of 
the  State  of  California,  do  hereby  pardon  the  said  Charles  Ander- 
son, and  order  that  he  be  restored  to  citizenship.  Witness  my 
hand  and  the  great  seal,  etc.'' 

To  the  admission  of  this  paper  counsel  for  defendants  objected 
upon  various  grounds  to  be  more  particularly  noticed  hereafter. 
But  the  court  overruled  the  objections ;  and  being  of  the  opinion, 
as  we  infer,  that  the  pardon  was  snfScient  to  restore  the  competency 
of  the  witness,  permitted  him  to  testify  to  material  facts  against 
the  defendants,  Mho  were  thereupon  convicted  of  the  crime  of  burg- 
lary, and  sentenced  to  the  State  prison. 

Having  appealed  from  the  judgment,  they  assign  as  error,  the 
ruling  of  the  District  judge  in  favor  of  the  competency  of  the  wit- 
ness Roper. 

Assuming  for  the  present,  as  has  been  done  throughout  the  ar* 
gnment,  that  a  person  convicted  of  an  infamous  offense  in  the 
courts  of  another  State  is  thereby  rendered  incompetent  to.  testify  an 
a  witness  in  a  criminal  proceeding  in  this  State,  we  are  satisfied 
that  the  District  judge  erred,  not  in  overruling  the  objections  to 
the  admission  in  evidence  of  the  pardon  above  granted,  but  in  hold- 
ing that  its  effect  was  to  remove  the  consequence,  not  only  of  the 
conviction  and  judgment  which  it  recites,  but  also  the  effects  of 
another  and  distinct  conviction  and  sentence  to  which  it  makes  no 
sort  of  reference. 

The  specific  objections  to  the  admission  of  the  pardon  in  evi- 
dence were,  in  substance: 

1.  That  a  pardon  has  no  effect  beyond  relieving  its  object  from 
the  punishment  expressly  imposed  by  the  sentence  of  the  court,  and 
eonseqnently  that  it  does  not  restore  his  competency  as  a  witness. 

2.  That  said  supposed  pardon  was  void,  because  it  did  not  appeal 
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from  any  of  its  recitals  that  the  notice  of  intention  to  apply  for  it, 
required  by  the  laws  of  California,  had  been  given. 

3.  That  it  was  void  because  it  appeared  to  have  been  granted 
after  the  expiration  of  the  convict's  term  of  imprisonment. 

These  objections  were  properly  overruled. 

As  to  the  first,  the  authorities  are  uniform  to  the  effect  that  a  fall 
and  unconditional  pardon  of  an  offense  removes  all  disabilities  re- 
sulting from  conviction  thereof.  The  cases  cited  by  appellants  in 
support  of  this  objection,  so  far  as  they  are  in  point,  are  against 
them. 

In  State  v.  Richardson,  18  Ala.  109,  it  was  held  that  a  person 
condemned  to  fine  and  imprisonment,  and  released  by  the  pardon- 
ing power  from  the  imprisonment,  is  not  thereby  discharged  of  the 
fine.  In  other  words,  it  was  held  in  that  case,  that  by  the  express 
terms  of  the  pardon  in  question  it  was  the  intention  of  the  execu- 
tive to  remit  a  part  only  of  the  penalties  that  had  been  imposed. 

In  Perkins  v.  Stevens,  24  Pick.  277,  the  same  thing  was  decided. 
The  court  say,  p.  278:  "  The  conviction  of  the  witness  rendered 
him  incomi)etent.  A  general  pardon  would  unquestionably  restore 
his  competency.''  But  they  show  that  the  pardon  relied  on  was  not, 
and  was  not  intended  to  be,  a  general  pardon.  The  form  adopted 
by  the  executive  of  Massachusetts  in  pardoning  an  offense  was: 
^' We  grant  unto  him,  the  said  A.  B.,  a  full  pardon  of  his  said 
offense,  and  restore  him  to  the  rights  and  privileges  which  he  for- 
feited by  the  conviction  aforesaid,"  but  in  the  case  then  before  the 
court  the  executive  had  merely,  during  the  execution  of  the  sen- 
tence upon  the  witness,  remitted  to  him  '^  the  residue  of  the  pun- 
ishment ho  was  sentenced  to  endure."  The  question  in  that  case 
indeed  was  not  the  intention  of  the  executive,  but  rather  as  to  his 
authority  to  limit  the  effect  of  the  pardon,  and  this  was  the  point 
principally  discussed,  the  conclusion  of  the  court  being,  that  the 
power  to  pardon  '^  necessarily  includes  the  lesser  power  of  remisaon 
and  commutation.  If  the  whole  offense  may  be  pardoned,  a  fortiori, 
a  part  of  the  punishment  maybe  remitted,  or  the  sentence  com- 
muted. If  an  absolute  pardon  may  be  granted,  of  coarse  a  condi- 
tional one  may  be." 

In  People  Y.  Bowen,  43  Cal.  439;  s.  c,  13  Am.  Bep.  148,  and 
Blanc  V.  Rogers,  49  Cal.  15,  a  similar  question  was  involved  and 
similar  views  were  expressed.  In  the  first  case  (p.  442)  the  conrt 
say:  ''  The  governor  might  have  pardoned  Davis  had  he  seen  fit— 
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he  was  not  the  less  the  subject  of  the  executive  power  in  that  re- 
spect because  he  had  already  suffered  the  puuishment  adjudged  for 
his  crime.  U.  S.  v.  Jones^  2  Wheeler  G.  G.  451.  Had  he  done  so 
there  is  no  doubt  that  his  competency  as  a  witness  would  have  been 
thereby  restored."  But  they  held  that  he  had  not  done  so — that 
he  had  neither  pardoned  nor  intended  to  pardon  the  witness,  but 
had  attempted  the  impossible  feat  of  restoring  his  competency 
without  pardoning  the  ofTense. 

From  this  review  of  the  cases  cited  by  appellants,  it  will  be  seen 
that  they  are  in  perfect  harmony  with  all  the  authorities  as  to  the 
proposition  that  the  effect  of  a  full  pardon  'Ms  to  make  the  offen- 
der a  new  man;  to  acquit  him  of  all  coi'poral  penalties  and  foi-feit- 
ures  annexed  to  the  offense  for  which  he  obtains  his  pardon,  and 
not  so  much  to  restore  his  former,  as  to  give  him  a  new  credit  and 
capacUy.''  4  Bl.  Gom.  402.  See,  also,  1  Oreenl.  Ev.,  §  377;  Peopk 
v.  Pease,  3  Johns.  Gas.  333;  Wood  v.  Fitzgerald,  3  Oreg.  568;  l7i  re 
Deming,  10  Johns.  232 ;  State  v.  Baptiete,  26  La.  Ann.  136;  Hx 
parte  ffufU,  5  Eng.  (Ark.)  284;  Hester  v.  Commonwealth,  B5  Pcnn. 
St  154;  2  Hawk.  P.  G.  547,  and  oases  there  cited;  1  Phill.  Ev.  21; 
1  Gflb.  Ev.  259. 

As  to  the  second  point.  No  notice  of  intention  to  apply  for  a 
pardon  is  required  by  the  law  of  Galif  omia.  "  When  the  term  of  im- 
prisonment of  the  applicant  is  within  ten  days  of  its  expiration  " 
(2  Hitt.  Codes,  §  14423);  and  a  fortiori,  we  should  say,  no  notice 
would  be  required  when  the  term  of  imprisonment  was  completed. 
If  so,  there  was  no  necessity  that  the  pardon  should  recite  the  fact 
of  notice  given  and  proved,  or  that  it  should  be  established  by 
proof  aliunde. 

As  to  the  third  ground  of  objection:  It  is  well  settled  that  u  par- 
don may  be  granted  after  the  convict  has  suffered  the  entire  pun- 
ishment to  which  he  has  been  condemned,  and  that  the  effect,  in 
such  case,  is  to  restore  his  competency  as  a  witness.  See  People  v. 
Bowen,  supra;  2  Wheel.  Gr.  Gas.  459 ;  State  v.  Blaisdel,  33  N.  H. 
388;  1  Greenl.  Ev.,  §  377. 

And  there  is  good  reason  why  this  should  be  so.  There  have 
undoubtedly  been  cases — at  least  it  is  easy  to  suppose  a  case  —  in 
which  the  convict  has  been  proved  innocent  after  the  completion  of 
the  punishment  prescribed  by  his  sentence.  It  would  be  a  reproach 
to  the  law  to  suppose  that  under  such  circumstances  nothing  short 
of  an  act  of  the  legislature  (if  even  that  would  be  available  under 
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our  Constitution  or  the  Coostitntion  of  California)  ooold  ratore 
him  to  I)is  unjastly  forfeited  privileges.  And  if  the  power  to  par- 
don after  the  completion  of  the  punishment  ought  to  exist  and 
does  exist,  it  is  certain  that  there  is  no  limit  to  its  exercise  except 
the  discretion  of  the  person  in  whom  the  unrestricted  power  is 
Tested.  The  only  i-estrictions  upon  the  power  of  the  goTemor  of 
California  to  grant  pardons  are,  thnt  it  does  not  extend  to  the 
crime  of  treason  or  to  cases  of  impeachment,  and  that  it  can  only  be 
exercised  after  conviction,  and  subject  to  such  regulations  as  may 
be  prescribed  by  law  relative  to  the  manner  of  applying  for  pardent 
Const.,  art.  5,  §  13.  Hence  it  follows  that  not  only  under  the 
California  decisions,  but  under  all  the  decisions,  the  power  to  grant 
the  pardon  under  consideration  is  unquestionable. 

It  was  therefore  properly  admitted  in  evidence,  because  it  aop- 
plied  part  of  the  proof  necessary  to  restore  the  competency  of  the 
witness. 

But  it  was  not,  by  itself,  sufficient  for  that  purpose.  The  wit- 
ness had  been  convicted  of  two  distinct  felonies,  and  as  long  aa 
either  judgment  remained  unreversed  and  the  offense  unpardoned, 
be  was  incompetent  to  testify. 

Now  this  pardon,  notwithstanding  its  manifest  object  was  to 
make  Boper  a  competent  witness  in  the  courts  of  this  State,  cannot 
be  held  to  apply  to  any  offense  except  the  one  which  it  recit4'& 
Under  the  California  decisions,  above  referred  to  {People  v.  Bowen, 
and  Blanc  v.  Rogers),  the  "order  that  he  be  restored  to  citizen- 
ship ''  must  be  disregarded.  If  Boper  was  pardoned,  those  words 
were  superfluous;  if  he  was  not  pardoned,  they  were  nugatory.  The 
effect  of  the  pardon  must  therefore  be  determined  by  reference  to 
the  preceding  clause — "do  hereby  pardon  the  said  Charles  Ander- 
son *' —  considered  in  connection  with  the  preamble  by  which  it  is 
introduced.  So  considered,  it  must  be  held  under  the  settled  rale 
of  construction  applying  to  acts  of  this  kind,  that  the  governor  of 
California  intended  to  pardon  the  offense  recited,  and  no  other,  and 
that  so  far  as  the  pardon  may  in  general  terms  comprehend  offenses 
not  specified,  it  is  void. 

This  was  the  common-law  rule  applied  to  pardons  granted  by  the 
kings  of  England,  whose  power  in  this  respect  was  certainly  more 
ample  than  that  of  the  governor  of  California.  They  could  grant 
pardons  before  as  well  as  after  conviction,  and  before  as  well  as  aftei 
indictmont.     But  although  it  was  never  asserted  in  terms  that  they 
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oad  DO  power  to  pardon  a  man  of  all  felonies  in  general  without 
describing  any  one  particular  feloDy>  the  rule  of  constructing  par- 
dons had  the  practical  effect  of  denying  the  existence  of  any  such 
power.  For  whenever  it  could  be  reasonably  intended  that  the  king, 
when  he  granted  a  pardon,  was  not  fully  apprised  both  of  the 
beinousness  of  the  crime,  and  also  how  far  the  party  stood  con- 
noted thereof  upon  record,  the  pardon  was  held  roid,  as  being  gained 
by  imposition  upon  the  king.  '^  And  upon  this  ground  it  hath  been 
holden  that  if  one  bo  indicted  by  these  words  :  *  that  he  had  slain  a 
man  for  having  sued  him  in  the  king's  court,'  and  the  king  make 
him  a  charter  of  all  manner  of  felonies  ;  this  chartei*  shall  not  be 
allowed  because  it  shall  be  intended  that  the  king  was  not  acquainted 
with  the  beinousness  of  the  crime,  but  deceived  in  his  grant.'' 
2  Hawk,  PL  Cr.,  ch.  37,  §  8,  p.  533. 

On  the  same  principle  it  was  held  that  a  pardon  of  a  particular 
offense  after  attainder,  or  conviction  by  verdict,  was  void  unless  it 
recited  the  attainder  or  the  indictment  and  conviction.     Id.  534. 

**  Also  it  hath  been  questioned  whether  the  pardon  of  one  who  is 
barely  indicted  of  felony  be  good,  if  it  do  not  mention  the  indict- 
meuL  But  this  hath  been  adjudged  to  bo  helped  by  the  words 
'sins  indicaius  sine  non,' "    Id.  534. 

The  same  author  (pp.  534-5)  denies  the  efficacy  in  his  time  (I7I6) 
of  a  general  pardon  '*  of  all  felonies"  as  a  plea  in  bar  to  an  indict- 
ment found  after  the  granting  of  such  pardon.  But  however  this 
may  be,  it  seems  to  be  clear  from  the  numerous  cases  and  precedents 
cited  by  him,  that  a  pardon  was  of  no  avail  after  conviction  unless  it 
recited  the  indictment  and  conviction.  And  if  this  was  the  com- 
mon-law rule  it  is  still  the  rule,  for  it  has  not  been  changed  by  the 
legislature,  and  the  reasons  upon  which  it  stands  are  as  strong  now 
as  they  ever  were.  There  is  as  strong  a  presumption  to-day  as  there 
erer  was,  that  although  tho  executive  might  think  a  man  worthy 
of  being  restored  to  civil  rights  who  had  committed  one  offitise 
aguiiist  the  law,  he  would  not  think  so  if  he  knew  that  he  was  a 
habitual  offender.  See  further  upon  this  point,  4  Bl.  Com.  400; 
Side  V.  Leak,  5  Ind.  350 ;  1  Chitty  Cr.  Law,  770  ;  State  v.  Mclntire, 
1  Jones  L.  (N.  C.)  1. 

If  it  be  claimed  that  the  pardon  of  a  later  offense  necessarily  car- 
ries with  it  the  pardon  of  earlier  offenses  of  the  same  character,  th« 
contrary  has  been  held  in  Bawhins  v.  State^  1  Port.  475,  and  in 
^afe  V.  M'Carty,  1  Bay,  334. 
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It  follows  that  Koper  was  never  pardoued  of  the  offeuseof  gmnd 
lai'ceny  for  which  he  was  sent  to  the  California  State  prison  from 
Butte  county,  in  1873,  and  if  that  judgment  had  the  effect  of  reo- 
dering  him  incompetent  to  testify  in  our  courts,  the  appdlanti 
must  be  granted  a  new  trial. 

But  does  a  conviction  in  one  State  disqualify  the  conyict  fron 
testifying  in  another  State  ?  It  was  conceded  in  the  argument,  and 
we  have  thus  far  assumed,  that  it  does.  The  question  however  is 
vital  to  the  case,  and  we  should  not  feel  justified  in  deciding  it  in 
the  affirmative,  merely  because  counsel  has  admitted  that  it  most 
be  so  decided.  Mr.  Oreenleaf  (1  Ev.,  §  376)  declarcb  that  the  weight 
of  modem  opinion  is  the  other  way,  and  Mr.  Bishop  (1  Gr.  Law, 
§  976)  takes  the  same  view.  There  is  but  one  case  however  which 
supports  this  declaration  {Cornmonnwealth  v.  Oreen,  17  Mass.  539), 
while  there  are  at  least  two  well  reasoned  and  more  recent  decisions 
directly  to  the  contrary.  The  first  of  these,  Slate  v.  Chandler,  3 
Hawks,  393,  was  decided  very  shortly  after  the  Massachusetts  case, 
and  apparently  without  any  knowledge  of  the  grounds  of  that 
decision  ;  but  in  the  other  case,  Chtise  v.  Bhdgetty  10  N.  H.  22,  the 
grounds  of  the  decision  in  Commonwealth  v.  Qreen  are  thoroaghlr 
reviewed,  and  the  argument,  in  our  opinion,  completely  overthrovnu 
There  is  a  reference  in  the  digest  to  a  case  in  42  N.  Y.  Superior 
Court  Reports,  where  the  point  seems  to  have  been  held  as  it  was 
in  Massachusetts.  We  have  been  unable  to  procure  that  volame, 
but  we  presume  it  adds  nothing  to  the  reasoning  of  the  court  in 
Commonwealth  v.  Oreen.  •  This  case  we  have  given  a  very  attentive 
consideration  without  being  at  all  convinced  by  it  The  court  ad- 
duces a  number  of  reasons  in  support  of  its  conclusions,  but  rests 
upon  no  one  of  them  as  a  conclusive  ground  of  decision. 

The  argument  to  which  most  weight  seems  to  be  attached  is,  that 
a  State  will  not  enforce  the  penalty  of  a  crime  committed  beyond 
its  jurisdiction,  and  the  denial  to  a  convict  of  the  right  to  testify, 
they  say,  is  a  part  of  his  punishment.  This  argument  is  very 
satisfactorily  met  and  entirely  refuted  in  both  the  North  Carolina 
and  New  Hampshire  cases  above  referred  to.  They  say,  in  effect, 
that  the  ground  upon  which  a  convict  is  held  incompetent  to  te«* 
tify  is,  that  there  is  no  presumption  that  he  will  speak  the  truth ;  he 
is  exclntled,  not  for  the  purpose  of  punishing  him,  but  for  the  pro- 
tection of  the  party  against  whom  he  offers  to  testify  ;  if  it  thereby 
results  incidentally  that  he  is  subjected  to  humiliation  and  disgrace 
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this  is  an  iDCOQYenience  which  it  is  entirely  withiu  the  power  of  the 
State  to  impose,  and  of  which  he  has  no  moro  right  to  complain, 
than  an  atheist  had  to  complain  of  the  discredit  which  the  laws  of 
many  conntries  formerly  attached  to  his  oath.  Withoat  further 
comment  on  these  cases,  wo  content  oarselves  with  saying,  that  in 
our  opinion,  the  weight  of  aathority  and  the  soundest  reasons  sup- 
port the  doctrine  that  a  person  convicted  of  an  infamous  crime  in 
another  State  is  thereby  rendered  incompetent  to  testify  in  our 
courts. 

It  maybe  that  the  tendency  of  enlightened  opinion  and  of  recent 
legislation  in  other  States  and  countries  is  against  the  rule  which 
absolutely  excludes  the  testimony  of  a  convict ;  it  may  be  that  it  is 
an  unwise  and  impolitic  rule,  but  it  is  unquestionably  the  law  of 
this  State.  Not  only  is  the  common  law  unaltei*ed  by  statute  in 
this  particular,  but  in  civil  practice  it  is  expressly  reaffirmed. 
Comp.  L.  1441.  This  shows  that  the  legislature  approves  the  pol- 
icy of  the  common-lAW  rule,  and  we  can  not  hold  that  it  is  lesa 
essential  in  criminal  than  in  civil  cases  ;  we  feel  bound  on  the  con- 
trary, to  maintain  it  as  strictly  in  one  class  of  cases  as  in  the 
other. 

The  common-law  rule  in  substance  is,  that  when  it  has  been  shown 
by  evidence  which  imports  verity,  that  a  man  has  been  adjudged 
gailty  of  an  infamous  crime  he  is  no  longer  worthy  of  belief,  and 
no  man's  life  or  liberty  or  property  is  to  be  affected  by  his  oath.  In 
England,  the  country  from  which  we  have  received  the  common 
law,  it  is  true  that  a  foreign  conviction  did  not  disqualify  a  person 
from  testifying,  but  the  reason  of  this  was,  that  the  record  of  his 
conriction  was  not  conclusive  evidence  of  the  fact  in  an  English 
court  Under  the  Constitution  and  laws  of  the  United  States,  how- 
ever the  public  acts  and  records  of  each  State,  when  properly  authen- 
ticated, are  entitled  to  full  faith  and  credit  in  the  courts  of  every 
other  State.  The  appellants  therefore  proved  conclusively  that 
Roper  had  been  sentenced  to  the  State  prison  of  California  for  a 
crime  (grand  larceny) which  at  conimon  law  and  under  our  statute, 
was,  and  is  a  felony,  and  the  presumption  is,  in  the  absence  of  all 
proof,  that  grand  larceny  means  in  California  what  it  meant  at 
common  law  and  what  it  means  under  our  statute.  If  the  laws  of 
California  include  under  the  name  of  grand  larceny  offenses  which, 
under  our  law,  aro  not  deemed  infamous,  the  fact  is  susceptible  of 
proof,  but  until  such  proof  is  offered,  the  presumption  is  to  the 
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contrary,  and  Roper  mast  be  held  upon  the  case  before  us  to  havB 
been  proved  incompetent  to  testify. 

The  judgment  of  the  District  Ooort  is  therefore  reTersed^aiidihe 
oaase  remanded  for  a  new  trial 

Reversed  and  remtmM 


Ex  PARTS  Whits. 

(10  NeT.  148.) 
Sunday — criminal  Judgment  on. 
A  oriminal  jadgment  of  a  jastioe  of  the  peace  rendered  on  Sunday  to  loH 

TTABEAS  CORPUS.    The  opinion  states  the  facts. 

M.  S.  Bonnifieldy  for  petitioners. 
M.  A*  Murphy,  for  State. 

Hawley,  J.  The  return  to  the  writ  of  habeas  corpus,  iBsned  in 
this  case,  shows  that  petitioners  were  arrested  and  brought  before 
H  justice  of  the  peace  on  the  firs^day  of  February,  18B0,  on  a  charge 
of  having  committed  a  misdemeanor.  In  answer  to  questions  ssked 
them  by  the  justice  they  stated  that  they  did  not  desire  conoseL 
They  plead  guilty,  and  waived  the  time  prescribed  by  statute  for 
])as8ing  sentence.  The  justice  thereupon,  on  said  first  day  of  Feb- 
ruary, passed  sentence,  and  rendered  judgment  imposing  a  fine  and 
imprisonment.     The  first  day  of  February  was  Sunday. 

Was  the  justice  authorized  to  try  and  decide  the  case  on  Snndaj? 
We  think  not.  Sunday  is  dies  non  juridicus.  At  common  law  all 
judicial  proceedings  which  take  ^lace  on  that  day  are  void. 

Our  statute  has  made  certain  exceptions  to  this  rule  ;  bat  in  onr 
opinion,  none  of  the  exceptions  applies  to  this  case. 

The  third  subdivision  of  section  50  of  an  act  concerning  conrts 
of  justice,  upon  which  counsel  for  the  State  relies,  provides  that  the 
courts  of  this  State  may  be  open,  and  that  judicial  business  msT  he 
transacted  on  Sunday  '*for  the  exercise  of  the  powers  of  a  maps- 
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trate  in  a  criminal  action,  or  in  a  proceeding  of  a  criminal  nature." 
1  Comp.  L.  955. 

ThiB  exception  only  applies  to  the  exercise  of  the  powers  of  a 
magistrate.  ' 

"  A  magistrate  is  an  officer  having  power  to  issue  a  warrant  for 
the  arrest  of  a  person  charged  with  a  public  offense/'  Cr.  Pr.  Act, 
§  101 ;  1  Comp.  L.  1729. 

A  justice  of  the  peace  acting  as  a  magistrate,  may  transact  judi- 
cial business  on  Sunday ;  may  issue  warrants  for  the  arrest  of  par- 
ties charged  with  crime ;  may  proceed  witli  the  preliminary  exam- 
ination, and  may  commit,  discharge,  or  release  upon  bail,  the  parties 
under  arrest 

In  the  present  case,  ihe  justice,  in  receiving  the  plea,  passing 
sentence  and  rendering  judgment,  acted  in  the  exercise  of  his 
powers  as  a  justice  of  the  peace.  In  this  respect  he  acted  without 
any  authority  of  law. 

The  judgment  rendered  by  him  is  utterly  null  and  void.  Swann 
V.  Broome,  3  Burr,  1595 ;  Arthur  v.  Mosbyj  2  Bibb,  589  ;  Peare$  v. 
Aimed,  13  Mass.  324 ;  Chapman  v.  Stato,  5  Blackf.  Ill  ;  Eemen$ 
T.  BmOoy,  32  Mich.  91 ;  Freeman  on  Judgments,  §  138. 

The  petitionera  must  be  discharged. 

It  i$  90  &rd$rotL 
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Gabpenteb  v.  City  of  Cohobs. 

(81  N.  Y.  21.) 
MuTiieipal  corporation  —  negligence  —  State  bridge, 

A  city  ia  not  bound  to  prevent  access  or  guard  the  approaches  to  a  hrid|C0 
owned  by  the  State,  on  lands  of  the  State,  crossing  a  State  canal  within  tbe 
city  boundaries,  and  constructed  for  canal  purposes,  but  commonly  osed  fay 
the  pablic  as  part  of  a  public  highway. 

ACTION  of  damages  for  negligence.      The  opinion  states  tbe 
facts.    The  defendant  had  judgment  below. 

JV*.  C.  Moaky  for  appellant.  It  was  defendant's  dnty  to  protwt 
persons  driving  over  the  bridge  from  falling  over  the  side  by  eret't- 
ing suitable  barriers.  Oillespie  v.  Newburg,  64  N.  Y.  468 ;  Htfaff  v. 
Trustees,  44  Barb.  385;  affirmed,  41  N.  Y.  619;  Radway  v.  Briggt, 
37  N.  Y.  256;  Palmer  v.  Andover,  2  Cush.  600;  Woodman  v.  JW- 
tinghamy  49  N.  H.  387;  Mnfiderschid  v,  Dubuqtie,  29  Iowa,  73;s.c., 
4  Am.  Rep.  1 06 ;  ffoufe  v.  Toivn  of  FuUon,  29  Wis.  296;  s.  c,  9  Am. 
Rep.  568;  Hull  v.  City  of  Kansaii,  64  Mo.  598;  8.  c,  14  Am.  Itof 
487;  Morris  v.  Litchfield,  35  N.  H.  271 ;  Baldwin  v.  Tftrnpih  <^^ 
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40  Conn.  238;  3.  c,  16  Am.  Rep.  33 ;  Hunt  v.  Toum  of  Povmai^  9 
Vt  411;  Williams  v.  airUm,  28  Conn.  264;  Sewailv.  Cohoes,  75  N. 
Y.  45,  48,  49;  s.  c,  31  Am.  Sep.  418.  Where  a  city  uses^  as  part  of 
one  of  its  highways,  a  strip  of  land  owned  by  the  State,  and  allows 
the  public  to  use  it  as  such  for  a  sufficient  length  of  time  to  indicate 
it  to  the  public  to  be  such,  it  is  liable  to  one  injured  while  passing 
over  it  in  consequence  of  its  defective  condition.  SewM  v.  CohoeSy 
75  N.  Y.  45;  8.  c,  31  Am.  Rep.  418;  11  Hun,  626;  Houfe  v.  Tow7i 
of  Futtauj  34  Wis.  608 ;  s.  c,  17  Am.  Rep.  463 ;  Cogswett  v.  Inhab- 
itants of  Lexington,  4  Cush.  307;  Mayor  v.  Sheffield,  4  Wall.  189; 
Munson  v.  Town  of  Derby,  37  Conn.  298;  s.p.,  9  Am.  Rep.  322; 
Hayden  v.  Inhabitants  of  AttUborough,  7  Gray,  338 ;  Wheeler  v. 
Toum  of  Westport,  30  Wis.  392;  Joyner  v.  Barrington,  118  Mass. 
463;  Bagley  v.  Ludlow,  41  Vt.  425, 432-433;  Leavenworth  v.  Laing, 
6  Kans.  274 ;  Codnery.  Bradford,  3  Chand.  291 ;  Whitford  v.  South- 
bridge,  119  Mass.  564;  Johnson  v.  City  of  Milwaukee,  46  Wis.  568  ; 
Radway  v.  Briggs,  37  N.  Y.  256;  Manderschid  v.  City  of  Dubuqae, 
29  Iowa,  73;  s.  0.,  4  Am.  Rep.  196. 

Samuel  Hand,  for  respondent. 

Rapallo,  J.  The  findings  of  the  referee  show  that  the  place  where 
the  plaintiffs  horse  and  wagon  were  injured  was  the  public  prop, 
erty  of  the  State  of  New  York,  and  a  part  of  its  public  works, 
known  as  the  Erie  canal,  being  one  of  the  approaches  to  the  bridge 
which  spanned  the  canal.  It  appears  from  the  evidence  that  this 
bridge  was  a  change  bridge,  used  for  the  passage  of  the  draft  horses 
from  one  side  of  the  canal  to  the  other.  The  approach  in  question 
crossed  the  tow-path  on  the  easterly  side  of  the  canal,  and  enabled 
the  horses  to  ascend  from  the  tow-path  to  the  bridge.  On  the 
Boutberly  side  of  this  approach  there  was  a  steep  descent  to  the  tow- 
path  and  adjoining  lands.  The  bridge  and  its  approaches  were 
alao  used  by  the  public  as  a  highway  across  the  canal,  in  continua- 
tion and  as  part  of  a  road  known  as  the  Boght  road.  At  the  time 
of  the  accident  the  servant  of  the  plaintiff  was  driving  his  horse 
and  wagon  on  this  road  westerly  toward  the  bridge,  intending  to 
pass  over  it,  and  when  near  the  easterly  end  of  the  bridge,  and  on 
the  State  land,  the  roadway  being  slippery  with  ice  and  out  of  re- 
pair, the  horse  lost  his  footing,  swerved,  and  with  the  wagon  fell 
down  the  descent  or  declivity  on  the  southerly  side  of  the  road  or 


470  NEW  YORK, 


Carpenter  v.  City  of  Cohoes. 


approaoh  in  question,  which  was  not  guarded  by  any  raiUng  or 
wall.  The  referee  found  that  the  cause  of  the  injoiy  was  the  neg- 
lect of  the  State  and  its  officers  to  guard  the  precipitous  side  of  the 
road  with  a  sufficient  wall  or  other  adequate  protection,  and  held 
that  the  city  was  not  liable  for  the  injury. 

The  referee  also  found  that  the  said  Boght  road  at  the  place  of 
the  accident  was  a  public  highway  within  the  boundaries  of  the 
city  of  Cohoes. 

Although  the  State  permitted  the  public  to  use  the  bridge  aod 
its  approaches  as  a  highway,  and  they  were  so  used,  we  do  not 
think,  that  under  the  circumstances  of  the  case,  the  duty  of  guard- 
ing the  side  of  the  road  on  the  State  land  with  a  railing  or  wall  de- 
volved upon  the  city.  The  State  not  only  owned  the  locus  in  qvo^  bQt 
it  was  one  of  its  own  structures,  erected  by  it,  and  used  as  apart  of 
its  public  work,  with  which  the  city  had  no  right  to  interfere  bj 
the  erection  of  permanent  structures  thereon,  such  as  a  railing  or 
wall.  The  approach  in  question  was  constructively  part  of  the 
bridge  (9  Hun,  63  ;  and  cases  cited,  8  Ell.  &  Bl.  836),  and  the  citj 
might  as  well  be  required  to  put  a  railing  on  the  bridge,  if  one  were 
needed,  as  upon  this  approach.  Such  action  by  the  city  might  hare 
obstructed  or  impaired  the  use  which  the  State  was  making  of  its 
own  premises,  as  a  passage  for  horses  from  the  tow-path  to  the 
bridge,  but  at  all  events  it  would  have  been  an  unauthorized  inter- 
ference with  the  State  property,  to  place  such  structures  tbereoo. 
Whether  the  city  might  have  kept  the  road-bed  in  repair,  or  was 
required  to  do  so,  it  is  not  necessary  to  determine,  as  it  is  not 
found  that  the  injury  was  caused  by  any  defect  in  the  road-bed 
but  is  found  to  have  been  owing  to  the  absence  of  a  railing  or  wall, 
and  the  complaint  was  dismissed  on  the  ground  that  the  omissioa 
to  erect  such  a  guard  was  the  fault  of  the  State  and  not  of  the  city. 

We  do  not  think  that  the  facts  found  show  that  the  city  was 
guilty  of  a  neglect  of  duty  in  not  barricading  the  road,  so  as  to 
prevent  travellers  from  passing  over  the  bridge.  It  does  not  ap- 
pear that  the  referee  was  requested  so  to  hold,  or  that  on  the  trial 
or  in  the  complaint,  a  right  of  recovery  was  claimed  on  any  snch 
ground.  The  only  negligence  charged  in  the  complaint  is  in  not 
guarding  the  side  of  the  road  with  rails  or  fenders,  and  allowing  it 
to  be  out  of  repair  and  unsafe  for  travel. 

[Minor  point  omitted.]  . 

There  is  nothing  in  the  case  of  Sewally.  City  of  Cohoes^  75  N.T. 
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45;  &  c.y  31  Am.  Rep.  418,  which  conflicts  with  our  view  of  this  caea 
That  case  holds  that  where  a  mnnicipal  corporation  has  appropri- 
ated a  piece  of  land  within  its  limits  as  a  pnblic  street  and  taken 
charge  of  it,  graded,  regalated  and  paved  it,  it  cannot,  in  an  action 
for  damages  for  not  keeping  it  in  safe  condition,  set  ap  as  a  defense, 
that  it  has  not  obtained  title  to  the  laud,  or  legally  laid  it  out  as  a 
street)  even  thongh  the  title  to  the  land  be  in  the  State.  No  snch 
facts  exist  in  the  present  case.  The  bridge  and  its  approaches  were 
not  constructed  by  the  city,  nor  had  it  appropriated  or  taken  charge 
of  them,  but  they  were  constructed  by  the  State,  and  continued 
under  its  control,  though  permitted  by  it  to  remain  open  for  the 
nse  of  the  public  as  a  high  way,  as  well  as  of  those  operating  the  canaL 
The  judgment  should  be  affirmed. 

JudgmefU  afirmed* 
All  concur. 


McKsAOB  y.  Hakovkb  Fibb  Iksubakob  Ooxpavt. 

(91  N.  Y.  SB.) 

FkctWM — mifrror$ — goB  jUUng$, 

Ots^litdagB,  Kiewed  on  the  gaa  pipes  of  a  building,  and  minora  snpporkad  by 
hooks  driven  into  the  walls,  are  not  fixtures,  as  between  mortgagor  and 
mortgagee.    {(See  note,  p.  472.) 

ACTION  for  conyersion.     The  opinion  discloses  the  facts.    The 
plaintifiF  bad  judgment  below. 

C.  E.  TVacyy  for  appellant. 

Edward  T,  Bartleti,  for  respondent 

Rapallo,  J.  The  mirrors  and  gas  fixtures  in  controTersy  were 
placed  in  the  house  in  1870  by  Mr.  Curtis,  who  was  then  owner. 
We  concur  with  the  court  below  in  its  conclusion  that  they  were 
not  so  attached  to  the  building  as  to  form  part  of  the  realty. 
Gas  pipes,  which  run  through  the  walls  and  under  the  floors  of  a 
house,  are  permanent  parts  of  the  building,  but  the  fixtures  at- 
tached to  these  pipes  are  not    They  aro  nnt  permanently  annexed 
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but  simply  screwed  on  projectioDB  of  the  pipes  from  the  walls,  left 
for  that  purpose,  and  can  be  detached  by  simply  unscrewing  them. 
It  was  shown  that  the  fixtures  in  question  were  simply  screwed  on 
in  the  usual  way.  The  mirrors  wore  not  set  into  the  walls,  but 
were  put  up  after  the  house  had  been  built  being  supported  in  their 
places  by  hooks  or  supports,  some  of  which  were  fastened  with 
screws  to  the  wood  work  and  others  driven  into  the  walls,  and  were 
capable  of  being  easily  detached  from  these  supports  without  inter- 
fering with  or  injuring  the  walls.  All  these  articles  were,  in  their 
nature,  mere  furniture,  and  therefore  chattels,  and  not  appurte- 
nances to  the  building.  Winslow  v.  Merchants  Ins.  Co.,  4  Mete 
311;  Vaughenx.  Haldeman,  33  Peun.  f^A.  523:  Rogers  y.  Crow,  40  iiisa. 
91 ;  Montague  v.  Dent,  10  Bich.  L.  135  ;  Shaw  v.  Lenke,  1  Daly, 
487  y  Lawrence  v.  Kemp,  1  Duer,  363  ;  Beck  v.  Rehow,  1  P.  Wma. 
94.  In  respect  to  such  articles,  the  mere  declaration  of  the  owner 
that  he  intends  that  they  shall  go  with  the  house  does  not  make 
them  realty.  They  no  more  constitute  part  of  the  realty  than 
would  pictures  supported  by  fastenings  driven  into  the  wall.  As- 
suming that  such  fastenings  or  supports  become  part  of  the 
building,  it  does  not  follow  that  the  mirrors  or  pictures  which  thej 
support  acquire  the  same  character. 

On  the  sale  of  the  house  by  Curtis  to  Nelson,  the  gas  fixtures 
and  mirrors  were  specially  bargained  for  and  purchased  by  Kelson, 
with  the  house.  They  were  not  mentioned  in  the  deed,  nor  was 
any  bill  of  sale  of  them  given,  but  these  were  not  necessary,  for  the 
title  to  the  chattels  passed  to  the  purchaser  by  delivery. 

Nelson,  after  this  purchase,  executed  the  mortgage  to  the  de- 
fendant, under  the  foreclosure  of  which  it  claims  these  chattels. 
He  testified  that  they  were  in  the  house  when  ho  mortgaged  it. and 
that  when  he  applied  for  the  loan  he  represented  to  the  defendant 
that  they  were  to  go  with  the  house ;  that  the  house  included  mir- 
rors, gas  fixtures  and  so  forth.  No  mention  of  them  was  howerer 
made  in  the  mortgage,  nor  was  any  separate  mortgage  of  them  giren. 

[Omitting  other  matters.] 

The  judgment  should  be  afilrmed. 

Judgmeni  affirmed. 

AV  concur,  except  Andrews,  J.,  absent. 

Non  BV  TEX  Repobtkb.  -  In  Ward  v.  KUpatrick^  N.  Y.  Ct  App,  a  mechanics'  Ueo  w« 
BUDported  as  against  frames  for  mirrors  and  ha^rack8  under  the  following  circumstsncei ' 
**The  mirror-frames  in  the  present  case  were  actually  annexed  to  the  real^:  tber  were  m 
annexed  during  the  process  of  building,  and  as  part  of  that  process;  the7  yre*^  do4  bctxigtal 
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«s  funttnre  Into  the  oompleCed  house,  but  themselves  formed  part  of  such  completion ; 
tlxne  In  the  hall  filled  up  and  occapied  a  gap  left  in  the  wainscoting ;  they  were  an  essen- 
tial part  at  the  inner  surface  of  the  hall,  and  of  a  material  and  construction  to  correspond 
with  and  properly  form  part  of  such  inner  surface,  and  those  in  the  iMirlor  fitted  into  a 
gap  porpowly  left  in  the  baseboard.  Both  those  in  the  hall  and  those  in  the  parlor  were 
futened  to  the  walls  with  hooks  and  screws,  and  they  could  be  removed,  but  their  removal 
would  leave  unfinished  walls  and  require  work  upon  the  house  to  supply  and  repair  their 
abaeneei  They  were  fitted  to  the  use  and  purpose  for  which  the  part  of  the  building  they 
oocupied  was  designed  ;  they  formed  part  of  the  inner  wall,  and  their  construction  and 
finish  was  made  to  correq;>ond  with  the  cabinet-work  of  the  rooms.  In  each  house  they 
faced  each  other  and  formed  the  most  prominent  feature  of  the  Internal  ornamentation. 
They  were  Intended  by  the  owner  to  be  permanently  attached  to  the  buildings  and  to  go 
with  them  when  sold  as  essential  parts  of  the  construction.  Three  of  the  houses  were  in 
tact  thus  sold.  The  owner  testified  as  to  these  frames  that  he  regarded  them  as  *  the  most 
attractive  portion  of  the  house ;  *  that  he  stated  to  the  agent  of  the  maker  that  it  was  very 
important  to  have  a  few  of  the  frames  in  immediately,  *  so  that  a  party  who  would  be 
desirous  of  purchasing  the  house  could  see  these  mirrors  and  hat-racks ;  *  that  the  agree- 
ment with  Mr.  Evers  was  that  he  should  go  on  immediately  and  put  in  the  frames  in  two 
or  three  of  the  houses,  *  so  as  to  be  able  to  show  what  the  houses  would  be,  without  delay  ;* 
that  the  kind  of  work  he  called  this  particular  work  that  was  to  be  done,  was  *  cabinet 
carpentering ; '  that  on  one  or  more  occasions  he  complained  of  the  work  not  having  been 
done,  adding  *  and  that  I  could  not  get  my  houses  ready  for  market ;  *  and  that  he  was 
very  atrenuoos  about  having  the  frames  put  up,  *  because  he  wished  to  show  the  houses  to 
some  parties. '  These  facts  indicate  very  plainly  the  purpose  and  Intention  of  the  owner 
to  pemaaently  attach  the  frames  to  the  building  and  make  them  a  part  of  the  structurt^ 
It  follows  that  they  became  parcel  of  the  realty,  and  as  between  vendor  and  vendee  would 
have  passed  by  deed.  The  recent  case  of  McKeage  v.  Hanover  FHre  Itis.  Co. ,  81  N.  Y.  88, 
does  not  oonfiict  with  this  conclusion.  In  that  case  the  proof  showed  that  the  mirrors 
*  were  not  set  into  the  walls  ;*  were  put  up  after  the  house  had  been  built ;  were  capable 
of  being  easily  detached  without  interfering  with  or  injuring  the  walls ;  and  were  as  much 
mere  furniture  as  plcturea  hung  in  the  usual  way.  The  difference  between  the  cases  is 
obvious.  We  are  of  opinion  therefore  that  the  work  done  by  the  lienor  was  work  upon 
the  house,  and  that  the  materials  furnished  were  used  in  its  construction.  The  objection 
that  no  Ueo  attached  cannot  be  sustained." 

In  Ei  parU  Sheen:  Re  Thomas^  48  L.  T.  (N.  8.)  688  (English  Court  of  Bankruptcy;,  a 
sign-board  was  painted  by  David  Ooz,  a  celebrated  artist,  for  the  tenant  of  an  inn,  in  1847, 
and  was  fixed  to  the  outside  wall  by  iron  holdfasts.  In  1866  it  was  removed,  and  after 
having  been  framed  by  the  then  tenant,  was  placed  in  the  hall  of  the  inn,  where  it  was 
screwed  to  a  wooden  plug  let  into  the  wall.  Jhhl,  that  this  picture  was  not  a  fixture  but 
was  a  diattel,  and  could  not  be  claimed  by  the  owner  of  the  Inheritance.  The  chief  judge 
said :  **It  was  fixed  in  front  of  his  house,  and  at  a  later  period  it  was  taken  down  and 
hung  up,  first  in  one  room  and  then  in  another,  just  as  he  pleased,  and  was  fastened  to  the 
wan  by  means  of  an  iron  screw.  The  manner  of  fastening  it  can  have  nothing  whatever 
to  do  with  the  question.  It  has  been  decided  over  and  over  again  that  looidng-glasses, 
which  are  in  no  way  different  in  their  nature  from  pictures,  may  bo  taken  down  at  any 
time  although  they  aro  so  fastened. 

^*Ever  since  my  recollection  will  serve  me  there  have  been  many  remarkable  signs  of 
dilferent  trades  which  have  been  exhibited  over  shop  doors,  and  in  point  of  fact  at  one 
time  bankers  used  to  have  sign-boards.  I  can  certainly  remember  shopR  that  had.  but 
they  were  never  treated  as  fixtures  in  the  sense  in  which  it  is  endeavored  to  make  this 
picture  a  fixture.  They  aro  simply  exhibited  as  signs  emblematic  of  the  trade  carried  on 
in  that  particular  place,  and  have  no  referem^  whatever  to  the  landlord  of  the  house.*' 

But  this  was  reversed  by  the  Court  of  Appeal,  L.  T.  (S,  S.).  James,  L.  J.,  said :  "  I  think 
the  real  question  is  whether  that  was  made  a  fixture,  or  whether  it  was  so  put  up  for 
the  purpose  of  conveniently  (>nJoying  It  as  a  chattel,  or  for  the  purpose  of  annexing  it 
and  improving  the  house  in  which  it  was  put  up.  I  come  to  the  latter  conclusion,  because 
although  the  lecture  is  a  large  one,  it  is  not  so  heavy  that  there  should  be  any  unusual 
BMde  of  fixing  it  up  adopted  for  the  purpose  of  securing  the  picture.    And  although  no 
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doubt  it  was  pat  Into  the  hall  so  that  everybody  who  came  into  the  hotel  might  see  it  «Kb> 
out  going  into  any  other  rooms,  in  my  optaion«  from  the  mode  and  unnsoal  way  in  vUeh 
it  was  fixed  to  ttie  wall  by  means  of  a  plug  put  In  the  wall  and  the  haldfwst  on  the  piotiiie, 
it  is  denoted  that  the  intention  was  to  continue  it  as  the  sign-board— wbai  It  had  pre* 
viously  been  up  to  the  change,  of  possession  ~  and  the  sign-board  of  the  bolel,  beosoK 
valuable  as  it  was,  it  was  thought  better  to  remove  it  to  prevent  it  from  iajuiy  bf 
weather.  But  it  was  put  there  stIU  as  the  sign-board  of  the  inn,  that  being  the  bettor 
place  in  ccxisequence  of  the  nature  of  the  sign-board,  and  consequently^  eren  tboi^ 
there  was  the  power  at  that  time  of  the  tenant  to  alter  the  character  of  it,  what  die  (U 
did  not  show  an  intention  to  make  it  a  chattel,  but  an  intention  to  continue  It  as  a  itztare 
to  the  house.  But  now  it  is  said,  that  though  this  was  a  fixture,  it  was  a  tenant's  flxtoiv  r 
and  1  think  we  must  consider  it,  whmi  first  fixed  over  the  door  ol  the  house,  to  have  tees 
a  tenant's  fixture  of  the  then  tenant,  that  is  to  say,  a  fixture  which  before  the  exptratioB 
of  his  lease  he  might,  if  he  thought  fit,  have  removed  and  converted  to  his  own  vat.  Bat 
he  did  not  do  so,  and  then,  this  still  being  a  fixture  and  fixed  up  in  the  old  place,  a  lease  ii 
granted  to  the  landlord  by  another  person,  who  may  or  not  have  been  the  suocMWir  ia 
estate  to  the  previous  tenant,  and  nothing  whatever  is  said  in  that  lease  about  any  ri^ 
to  remove  that  which  was  the  trade  fixture  of  the  old  tenant.  Now,  it  is  said,  and  cooid 
not  be  disputed,  I  think,  that  if  there  Is  a  lease,  dunng  the  continuance  of  which  the 
tenant  had  the  light  to  remove  the  trade  fixtures  or  tenant *s  fixture,  and  a  new  lease  is 
granted  by  the  landlord,  then,  at  the  expiration  of  it,  it  will  carry  the  right  to  the  taaaaft 
fixtures  without  any  thing  to  show  as  between  the  landlord  and  tenant  that  the  right  aia- 
ing  as  regards  the  old  lease  in  respect  of  tenant^s  fixtures  should  continue,  becanse  a 
tenant's  fixtures  are  the  landk>rd*s  property,  unless  in  a  certain  time  the  tenant  who  ha* 
put  them  up  exercises  the  right  whi<A  he  h»s  of  taking  them  away.  If  that  is  not  doae 
during  the  continuance  of  the  lease,  and  a  new  lease  is  granted  without  any  reservstua 
of  that  right,  then,  in  my  opinion,  it  passes  under  the  new  lease  as  part  of  the  landlard^ 
property,  free  from  any  lii^t  of  the  tenant,  even  if  he  be  the  same  person  (I  mean  tbt 
tenant  under  the  new  lease)  to  exercise  the  right  of  the  old  tenant  during  the  oontinnaea 
of  the  old  term  "  Ldbb,  L.  J^  said :  *'It  never  was  a  diatteL  If  she  had  the  right  to 
remove  it  and  torn  it  into  a  chattel,  she  never  did  ao.  At  the  time  of  the  llqaklatk»  R 
remained  a  fixture,  and  was  as  much  a  fixture,  to  my  mind,  as  it  was  when  It  was  aflxed 
to  the  waU.  It  had  been  removed  from  the  wall  some  few  years  before,  with  the  < 
of  the  landlord,  because  the  tenant  had  permission  to  pull  down  the  front  oC  the  1 
and  rebuild  it,  and  then  he  removed  it  into  the  hall,  or  fixed  it  to  the  wall,  where  it  re- 
mained down  to  the  time  when  It  was  taken  away  by  the  trustee,  the  Bign-board  inride  tb» 
house  instead  of  outside  the  house.  But  it  was  then  no  more  a  chattel  than  when  it  vat 
outside  the  wall ;  and  even  if  Mrs.  Richards  had  the  li^t  to  convert  it  into  a  chattel,  aad 
to  take  it  away  and  to  restore  it  as  a  movable  chattel,  she  did  not  do  so,  and  at  the  time 
the  trustee  to(^  it  down  he  took  it  away  from  the  fabric  of  the  house." 

Several  recent  Massachusetts  cases  on  fixtures  may  be  suflldently  reported  in  this  008* 
section.  In  Smith  Paper  Company  v.  Servln,  July  27,  1881,  the  court  said  :  **  We  ess 
have  no  doubt  that  the  table,  which  is  the  subject-matter  of  this  suit,  became  part  of  tto 
realty  when  placed  in  the  factory.  The  factory  was  for  the  manufacture  of  rough  plate- 
glass.  When  the  defendant  took  her  deed  of  the  iHemises,  the  faotcoy  oontataed  tvo 
ovens,  in  which  the  plates  of  glass  were  tempered  aad  annealed,  and  two  fkimsoee  wtd 
f oi  melting  in  crucibles  the  substances  of  which  the  glass  was  made,  "nie  fuinaces  reTed 
on  solid  mason-work,  and  on  the  right  and  left  of  each  was  an  iron  table  and  a  crane.  Or 
means  of  these  cranes  the  crucibles  were  lifted  from  their  i^aoes,  and  the  moltni  slw« 
poured  upon  the  tables  between  iron  strips  of  the  required  thlokness,  and  then  rolled  by^ 
roller  weighing  flvo  tons ,  operated  by  a  hand  winch.  The  plate  glass  was  then  removed  to 
the  ovens,  where  after  cooling  it  was  tempered  and  annealed,  and  then  cut  Into  rfjeeis  of 
the  required  else.  No  other  permanent  fixtures  appear  to  have  been  required  and  oted  ia 
the  factory.  These  tables  were  necessary  and  essential  for  the  maunfacture  of  plate^iiitei 
and  were  not  adapted  to  any  other  use ;  and  it  must  be  presumed  that  the  owner  io  pladsff 
them  there  intended  them  to  be  permanent  fixtures  to  be  used  in  the  factory.  They  iwteJ 
on  brick  walls  two  or  t>  ^^  feet  high,  built  upon  stone  foundations  firmly  Imbedded  in  the 
ground,  which  formed  the  floor  of  the  factory.    These  tables  seem  to  have  varied 


APRIL  TERM,  1880.  47^ 

GriBsler  v.  Powers. 

vhftt  In  rise ;  but  the  table  In  question  was  eighteen  feet  long,  ten  feet  wide,  nine  inches 
thidc,  and  wel^^ied  thirtj-three  tons.  These  iron  tables  thus  beoame  part  of  the  stnictures 
supportiag  them  and  imbedded  in  the  grouod,  all  portions  of  which  were  necessary  for 
their  proper  use.  The  fact  that  they  rested  by  their  own  weight  on  the  brick-work,  and 
could  not  be  remored  without  materially  disturbing  it,  did  not  make  them  any  less  a  part 
of  the  structures  placed  in  the  factory.  The  structures  as  a  whole  became  a  part  of  tho 
realty." 

In  KimbaO  ▼.  JkCcuters,  etc.,  of  Qrand  LodQeof  Ma9fmB,  the  court  said :  **The  defend- 
lat  leased  oeriain  rooms  in  its  building  to  Copeland  &  Tarbell,  who  placed  therein  two 
show-oases.  Hie  base  of  the  cases  to  the  height  of  three  feet  was  occupied  by  drawers ; 
ftbovB  were  rows  of  shelves  with  doors  in  front  about  seven  feet  high ;  and  mirrors  four 
feet  wide  and  seven  feet  high  placed  in  recesses  and  forming  part  of  the  cases.  One  case 
had  one  mirror  and  the  other  two.  A  cornice  extended  along  the  entire  top,  and  there  was 
a  .heavy  moiiMing  at  the  bottom  of  the  cases.  They  stood  upon  the  marble  floor  ana 
formed  no  part  of  the  permanent  finish  of  the  room  ;  but  the  upper  portion  of  each  case- 
vas  fastened  to  the  wall  by  nails.  The  room  was  large,  and  one  of  the  cases  was  thirty 
ff«t  and  the  other  thirty-nine  feet  in  length."  "  It  is  evident  from  the  description  of  these 
cases  and  from  the  manner  in  which  they  were  placed  in  the  room,  taken  in  connection 
with  the  obvious  purpose  for  which  they  were  to  be  used,  that  they  formed  no  part  of  the 
realty,  but  were  mere  chattels  or  articles  of  furniture  belonging  to  the  tenant.  OtUhrie 
r.  Jone$,  108  Mass.  191 ;  Townc  v.  PHsfce,  127  id.  1126  :  s.  q.,  84  Am.  Rep.  868,  and  note,  854 ; 
Park  V.  Baker,  7  Allen.  78 ;  WaU  v.  Hines,  i  Gray,  266.'' 

In  SmUhbridge  Savings  Bank  v.  Stevens  Tod  Co.,  the  pourt  said  :  "  The  defendant  hav- 
ing purchased  machinery,  including  this  drill,  to  be  used  in  the  manufacture  of  a  patented' 
machine,  made  an  arrangement  with  Stevens  to  hire  his  shop ;  and  in  anticipation  of  its 
occupaacj,  Stevens  was  authorized  by  the  defendant  to  remove  and  did  remove  the  ma- 
chinery to  his  shop  and  set  it  up  ready  for  nse.  In  view  of  the  character  of  the  drill,  the 
poipose  for  which  and  the  manner  in  which  it  was  annexed,  we  are  of  opinion  that  it 
became  a  part  of  the  realty  as  between  mortgagor  and  mortgagee.  It  was  a  large,  heavy- 
machine,  fktmi  six  to  eight  feet  high,  having  a  base  of  cast  iron,  and  weighed  about  a  ton. 
It  was  firmly  fastened  to  the  floor,  and  was  supported  l^  braces  attached  to  the  flooring 
above.  It  was  adapted  and  designed  for  use  in  a  machine  shop,  was  purchased  by  the 
defendant  as  a  part  of  the  machinery  to  be  used  in  the  manufacture  of  the  patented 
marWna ;  and  it  is  found  that  this  or  a  similar  drill  would  be  necessary  for  a  machine  diop 
dfirigned  to  manufacturo  the  patented  machine.  Having  thus  been  placed  on  the  premises 
by  direction  of  the  defendant,  It  passed  to  the  plaintiff  under  its  mortgage  from  Stevens 
asapaitof  tlie  realty.'* 

In  Pratt  v.  WhUtUr,  California  Supreme  Court,  August,  1881,  In  a  deed  of  premises 
intended  and  used  as  a  hotel,  the  grantor  reserved  Uie  right  to  remove  "  furniture,  carpets 
and  pletnres,**  but  provided  that  "none  of  the  permanent  fixtures  or  appurtenances  to 
■aid  property  shall  be  removed.*'  Jfeld,  that  he  had  no  right  to  remove  gas  fixtures,  a 
kttchen  imga.  a  watet^ter,  tanks,  and  mosquito-screetts. 


Oribslbr  y.  Powebs. 

(81  N.  Y  67J 

Jiortgage  —  trtut  —  estoppel, 

\l  exeeated  to  S.,  withoat  conBlderation,  a  mortgage  on  real  estate  for  (30,000 
Defendant  bought  the  mortgage  from  S.,  for  $16,600,  relying  upon  an  afli 
^Avit  made  hy  B.  that  the  expressed  consideration  was  the  true  one.    B 
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afterward  sold  the  premises,  the  purchaser  assaming  the  mortgage.  Defend 
ant  sold  the  mortgage  for  its  face.  Plaintiff,  as  a  judgment,  creditor  of  &, 
sued  for  the  difference  between  the  amount  so  realised  and  the  amooat  ptid 
by  defendant,  on  the  ground  of  an  implied  trust.  The  question  of  naaij 
was  not  raised.     Heid»  that  the  action  could  not  be  maintained. 

ACTION  as  stated  in  the  head  note.     The  defendant  had  jodg- 
ment  below. 

John  J.  Townsend,  for  appellants,  cited  Schaefer  v.  ReiUyj  50  K. 
Y.  61,  69;  Barnard  v.  Campbell,  56  id.  457,  461  ;  s.  c,  17  Am. 
Rep.  208  ;  Merril  v.  Tyler,  2  Seld.  Notes,  47 ;  Lesley  v.  Johnson, 
41  Barb.  359;  Payne  v.  Burnham,%%  N.  Y.69;  Parish  y.  Wheeln. 
22  id.  511  ;  Freeinan  v.  Auld,  44  id.  50,  56  ;  RiUer  t.  PhiUtps, 
53  id.  586 ;  Parki7i8on  v.  Sherman,  74  id.  88 ;  Rice  v.  Peel,  15 
Johns.  503,  504 ;  Bno  v:  Woodworth,  4  N.  Y.  249,  252 ;  Paym  t. 
Burnham,  62  id.  74. 

Thomas  V,  Cator,  for  respondent. 

Andrews,  J.  This  action  is  withoat  precedent,  and  cannot  be 
maintained  upon  principle.  The  plaintiffs  stand  in  the  shoes ol 
Browning,  the  mortgagor,  and  the  case  may  be  treated  as  if  it  was 
an  action  brought  by  him  to  compel  the  defendant  to  account  f<^r 
93.400,  the  difference  between  the  face  of  the  mortgage  and  th*- 
sum  for  which  the  defendant  purchased  it 

The  plaintiffs  cannot  recover  upon  any  right  of  action  ari^iiiC 
under  the  usury  statute.  The  question  of  usury  was  not  preaenttii 
by  the  pleadings,  aud  there  is  no  finding,  or  request  to  find,  that 
the  mortgage  was  usurious.  Besides  if  Browning  could,  under  aiiv 
construction  of  the  transaction,  be  deemed  to  have  paid  the  t^3.4>H. 
as  usury,  so  as  to  bring  him  within  the  provisions  or  1  B.  S.,  part  t 
ch.  4,  tit.  3,  §  3,  which  gives  to  any  person  who  has  paid  for  the 
loan  or  forbearance  of  money  any  greater  sum  than  the  legal  intrr- 
est,  an  action  to  recover  back  the  excess,  no  action  having  brt^n 
brought  by  him,  or  his  representatives  within  one  year  after  t:^ 
execution  of  the  mortgage,  or  the  sale  thereof  by  Powers,  the  ^tat'i- 
torv  liability  is  barred. 

The  plaintiffs  claim  to  maintain  the  action  upon  the  theory  that 
Powers  having  paid  but  $16,600  for  the  mortgage,  and  having  sold 
it  for  the  full  sum  secured  thereby,  and  received  the  whole  pnrchsst^ 
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money,  holds  the  excess  beyond  the  $16,600,  in  trust  for  Browning, 
and  is  bound  to  account  to  him  therefor.  The  plaintiffs  ask  the  court 
to  imply  a  trust  between  the  parties,  contrary  to  the  intention  of 
both,  and  in  face  of  the  fact  that  Powers  took  the  mortgage  upon 
the  faith  of  Browning's  sworn  statement  made  at  the  time,  that  it  was 
given  for  a  full  consideration.  The  supposed  trust,  if  established; 
would  deprive  the  defendant  of  the  advantage  of  the  bargain,  into 
which  he  was  induced  to  enter  by  the  false  statement  of  Browning. 
We  know  of  no  principle  of  equity  which  authorizes  thiB  implication 
of  a  trust  under  such  circumstances.  Trusts  may  be  and  often  arc  im- 
plied, to  prevent  fraud  and  injustice,  and  for  the  protection  of  inno- 
cent parties.  But  Browning  stands  in  no  position  to  call  upon  a 
court  of  equity  to  disregard  his  solemn  assurance  to  Powers,  that 
the  mortgage  was  given  upon  a  full  consideration,  and  to  award 
him  an  interest  in  the  security  or  its  proceeds  which  he  not  only 
did  not  reserve,  but  which  he  intended  to  vest  in  Powers. 

Browning's  representation  estopped  him  from  denying  its  truth, 
and  the  effect  of  the  estoppel  is  not  limited  to  the  mere  purpose 
of  ])rotecting  Powers  to  the  extent  of  the  money  which  he  advanced. 
The  case  of  Pay  fie  v.  Burnham,  62  N.  Y.  69,  does  not  justify  such 
a  limitation  of  the  effect  of  the  estoppel.  The  court  held  in  that 
case  that  in  an  action  to  foreclose  a  mortgage,  taken  by  the  plaint- 
iff in  reliance  upon  the  assurance  of  the  mortgagor  that  it  was  a 
valid  instrument,  but  which  was  in  fact  usurious,  the  mortgagee 
coald  enforce  itouly  for  the  amount  paid,  and  that  the  operation  of 
the  estoppel  was  restricted  to  the  purpose  of  indemnity  for  the 
money  actually  advanced,  and  the  mortgage  was  permitted  to  be 
enforced  only  for  that  sum.  But  the  principle  of  that  case  has  no 
application  to  the  case  here.  A  mortgage  or  other  security  affected 
with  usury  is  void  by  the  statute.  But  the  court  held  that  a  mort- 
gagor who  has  induced  another  to  take  a  mortgage  upon  his  assur- 
ance that  the  mortgage  is  valid  is  estopped  from  alleging  the  usury, 
60  as  to  deprive  the  purchaser  of  a  remedy  to  the  extent  necessary 
for  his  reimbursement.  Beyond  that  point  however  the  estoppel 
will  not  be  allowed  to  extend.  The  whole  security  being  void,  equity 
will  not  extend  the  estoppel  to  protect  the  purchaser  beyond  the 
sum  advanced.  As  to  any  sum  beyond  that  the  statute  operates, 
and  the  security  is  void. 

In  this  case  the  usury  statute  is  not  in  the  way,  and  wc  ai^  of 
opinion  that  aa  a  general  rule,  the  estopi)el  created  by  a  false  repre- 
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seDtatioQ  acted  upon  is  commensarate  with  the  thing  represented, 
and  operates  to  pat  the  party  entitled  to  the  benefit  of  the  estoppel 
in  the  same  position  as  if  the  thing  represented  was  true,  and  tliat 
when  the  representation  is  made  on  the  sale  of  a  chattel  or  secariiy, 
the  remedy  of  the  purchaser  is  not  limited  to  a  recoTery  simply  of 
the  money  advanced,  if  the  purchaesr  would  receive  a  benefit  b^ 
yond  that  if  the  fact  had  been  as  represented. 

The  case  of  Freeman  v.  Auld,  44  N.  Y.  50,  gives  no  snpport  to 
the  appellant's  claim,  that  a  trust  in  favor  of  Browning  was  raised 
by  the  transaction  in  question.  In  that  case  the  defendant,  who 
was  the  grantee  of  the  mortgagor,  took  his  conveyance  subject  to 
the  mortgage,  the  whole  amount  of  which  was  reserved  by  the 
grantee  out  of  the  purchase-money  for  the  payment  of  the  mort- 
gage. The  defendant  clearly  had  no  equity  to  claim  that  the  land 
should  not  be  charged  with  the  lien  of  the  mortgage  to  the  fall 
amount.  The  mortgage  was  for  a  larger  sum  than  was  advanced 
by  the  mortgagee,  but  the  mortgagee  took  it  to  secure  only  the  sum 
advanced.  If  the  mortgagee  had  subsequently  advanced  to  the 
mortgagor  the  balance  of  the  mortgage,'  there  could  be  no  qnestion 
of  the  right  of  the  mortgagee  to  enforce  it  for  the  full  amonot 
This,  in  substance,  was  what  was  done  by  the  assignees  of  the  mort- 
gage. They  paid  the  sum  originally  advanced  by  the  mortgagee,  and 
took  an  assignment  of  the  mortgage  at  the  request  of  the  mort- 
ga;^or,  and  afterward,  by  agreement  with  him,  credited  the  mort- 
gagor on  his  indebtedness  to  them  with  a  sum  which,  together  with 
the  sum  paid  on  taking  the  assignment,  amounted  to  the  fnll  face 
of  the  mortgage.  The  mortgage  then  stood  as  a  valid  security  to 
them  for  its  full  amount. 

The  court  in  disposing  of  the  case  put  the  decision  in  part  at 
least  upon  the  ground  that  under  the  circumstances  the  original 
mortgagee  held  the  mortgage  for  its  own  benefit  to  the  amonnt 
advanced  by  the  mortgagee  thereon,  and  as  trustees  for  the  mort- 
gagors for  the  balance.  We  see  no  reason  for  questioning  the  sonnd- 
ness  of  this  view,  but  it  does  not  aid  the  plaintiffs.  The  tniat  Id 
the  case  cited  was  raised  to  carry  out  the  intent  of  the  transaction, 
and  td  prevent  injustice. 

We  think  the  judgment  in  this  case  should  be  affirmed. 

Judgment  affirmed 

All  concur  but  Bapallo,  J.,  not  voting. 
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McCOKMlCK  y.  HOBAN. 
CM  N.  T.  86.) 

fVtU&r  and  uxUer-caurMi — nirfaee  toater — obitrttetion. 

The  mufmoe  water  on  the  plaintifiTs  land  ordinarilj  drained  into  a  natural 
water-coarse  flowing  through  his  land  and  the  defendant's.  The  plaintiff 
opened  a  quarry  on  his  land,  and  in  the  winter  the  surface  water,  the  snow- 
water, and  the  water  from  small  streams  cut  off  by  the  excavation,  accumu- 
lated  in  the  ezcavation.  In  the  spring  the  plaintiff  pumped  the  water  from 
the  excavation  into  the  water-course.  During  this  process  the  flow  was 
greater  than  usual,  but  the  capacity  of  the  water-course  was  sufficient  to 
carry  it  all  off,  together  with  the  natural  body  of  the  stream .  Defendant 
filled  up  the  channel  and  dammed  the  stream,  thus  throwing  back  the  water 
on  phdntiff'tt  land.  J/eld,  that  the  plaintiff  could  compel  the  removal  of 
such  obstmctions,  and  restrict  such  interference  with  the  flow  of  the  stream. 

ACTION  as  stated  in  the  head  note.     The  plaintiff  had  judg- 
ment below. 

W.  F.  CagswMi  for  appellant.  Plaintiffs  had  no  right  to  dis- 
charge the  water  from  their  qaarr;^  in  the  unnatural  manner  and 
QDusual  Tolume  adopted  by  them,  upon  the  defendant's  land.  1 
Domat  (Cushing's  ed.),  §  1583,  p.  616 ;  Bellows  ▼.  Sackeit,  15  Barb. 
96;  Bellinger  v.  N.  Y.  C.  R.  R.,  23  N.  Y.  42;  Clinton  v.  Myw^,  46 
id.  511;  8,  c,  7  Am.  Rep.  373;  Merritt  v.  Parker ^  1  Coxe  (N.  J.), 
460;  TiOotson  y.  Smithy  32  N.  H.  90;  Wash,  on  Easements,  262,  § 
17;  Mayor y  etc,  of  Baltimore  ▼.  Appold,  42  Md.  442 ;  Pettigreio  y. 
BvanmUe,  25  Wis.  223;  8.  c,  3  Am.  Bep.  50;  Baird  v.  Williameon, 
15  J.  Scott  (N.  8.)  391  (16  C.  B.);  109  Eng.  C.  L.  391;  Smith  v. 
Kejidricky  7  O.  &  S.  515 ;  62  Eng.  C.  L.  As  its  continuance  for  a 
Bufficient  length  of  time  would  ripen  into  a  right  by  prescription, 
defendant  had  the  right  to  preyent  it  by  legal  proceedings  or  by  re- 
fioriiug  to  any  device,  or  the  erection  of  any  structure  which  would 
stop  the  same,  and  which  he  could  construct  and  maintain  without 
A  breach  of  tbe  peace.  Merritt  y.  Parker y  1  Coxe  (N.  J.),  465; 
TUktmm  y.  Smith,  32  N.  H.  90 ;  Coming  y.  Troy  Iron  and  Nail 
Factory^  40  N.  Y.  191. 

8,  R  jPUkinSy  for  respondents. 
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Andrews,  J.  Water-courses  are  the  means  which  luiLurc  U^ 
provided  for  tlie  drainage  of  the  country  through  which  they  pdtiy 
and  from  the  natural  servitude  of  lands  upon  a  water-course  to  r- 
ceive  the  waters  flowing  therein  from  the  lands  above^  springs  the 
right  of  the  owner  of  the  superior  heritage  to  have  the  water  from 
his  lands,  of  which  the  water-course  is  the  natural  outlet,  drained 
into  and  carried  off  thereby,  and  the  duty  of  the  owner  of  the  in 
ferior  and  servient  tenement  not  to  interfere  with  or  obstruct  iu 
passage.  But  the  right  to  the  use  of  a  water-course  for  the  dU- 
charge  of  surface  or  other  waters  exists  only  in  respect  of  waters  of 
which  the  water-course  is  the  natural  outlet,  and  it  does  not  justify 
the  diversion  and  turning  of  the  water  of  one  stream  into  another, 
not  its  natural  channel,  thereby  subjecting  lands  on  the  stream  into 
which  the  diversion  is  made  to  the  servitude  or  easement  of  a  water- 
way for  the  water  thus  discharged  into  iL  This  is  the  principle 
upon  which  several  of  the  cases  to  which  the  appellant  refers  were 
decided,  and  they  have  no  application  to  the  case  before  us.  Mer- 
ritt  v.  Parker,  1  N-  J.  460;  TillotsouY.  Smith,  32  N.  H.90; 
Mayor,  etc,  of  Baltimore  v.  Appold,  42  Md*  442. 

The  right  of  an  owner  of  lands,  through  which  a  water-coune 
runs,  to  have  the  same  kept  open,  and  to  discharge  therein  the  sur- 
face water,  which  naturally  flows  th&reto,  is  not  however  limited  to 
the  drainage  and  discharge  of  surface' water  into  the  stream  ia  the 
same  precise  manner  as  when  the  land  was  in  a  state  of  nature,  and 
unchanged  by  cultivation  or  improvements.  The  owner  of  lanth 
drained  by  a  water-course  may  change  and  control  the  natural  flov 
of  the  suiiace  water  therein,  and  by  ditches  or  otherwise  accelerate 
the  flow,  or  increase  the  volume  of  water  which  reaches  the  stream^ 
and  if  he  does  this  in  the  reasonable  use  of  his  own  premises,  he 
exercises  only  a  legal  right,  and  incurs  no  liability  to  a  lower  pro- 
prietor. •  Waffie  V.  JV.  Y.  C.  It.  R.  Co.,  53  N.  Y.  11;  s.  c,  13  Am. 
Rep.  467 ;  Miller  v.  Laubach,  47  Penn,  St  154.  This  right  is  sub- 
ject to  the  qualification  that  one  owner  cannot,  by  artificial  arrangi'- 
ments  on  his  land,  concentrate  and  discharge  into  the  stream  sur- 
face water,  in  quantities  beyond  the  natural  capacity  of  the  stream 
to  the  damage  of  other  owners.  Noonan  v.  City  of  Albany^  79  X. 
Y.  470 ;  8.  c,  35  Am.  Rep.  640.  The  interests  of  society  are  pro- 
moted by  the  cultivation  and  improvement  of  the  soil,  the  vorki:; 
of  mines,  and  by  other  industries  connected  with  the  use  of  lauJ, 
«nd  the  rule  of  law  does  not  prevent  the  use  of  waier-coursea  for 
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artificial  drainage,  although  the  volume  of  the  stream  is  thereby  some- 
what enlarged,  and  the  water  is  discharged  at  a  different  time  or  man- 
ner from  what  it  would  be  if  the  land  was  kept  in  a  state  of  nature, 
provided  no  material  injury  is  occasioned  to  other  riparian  owners* 
These  views  are  decisive  of  this  case.  The  plaintiffs,  in  opening  the 
quarry  on  their  premises,  were  exercising  a  lawful  right  The  ex- 
cuvatiou  made  formed  a  reservoir  into  which  the  surface  water  from 
the  contiguoiis  lands  collected,  and  in  the  spring,  when  the  plaintiffs 
commenced  their  operations,  tiiey  pumped  this  water,  together  with 
that  arising  from  the  melting  snows,  and  what  came  from  the  small 
water-courses  cut  off  by  the  excavation,  into  the  water-course, 
which  lower  down  crossed  the  defendants  farm. 

The  court  found  that  this  water,  if  the  excavation  had  not  been 
made,  would  have  naturally  descended  and  flowed  into  the  stream, 
and  that  although  the  flow  of  water  when  the  pumping  was  going 
on  was  greater  than  it  otherwise  would  have  been,  the  natural  ca- 
pacity of  the  water-course  was  sufficient  to  carry  off  the  water 
pumped  into  it,  together  with  the  other  water  running  in  the 
stream,  and  there  was  no  finding  that  the  defendant  sustained  any 
damage  from  the  acts  of  the  plaintiffs. 

Under  these  circumstances,  the  act  of  the  defendant,  in  filling  up 
the  channel  and  obstructing  the  flow  of  the  water,  was  unlawful, 
and  the  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

All  concur  except  Dakfobth,  J.,  taking  no  part,  having  been  ol 
eoonael. 


Pboplb's  Bank  op  City  of  Nbvt  York  y.  Booabt. 

(81  H.  Y.  Kn.) 

Ifeg&MblU  instrument — implied  toarrajUy — aecommodatian  paper 

• 

On  the  tnnofer  of  a  bill  hj  the  iDdoraee,  there  is  do  implied  warranty  or  rep 
roMntation  that  it  is  drawn  against  f  nnds,  or  is  not  accommodation  paper , 
and  the  indorsee's  mere  neglect  to  commnnicate  tbe  fact,  known  to  him,  that 
it  is  not  drawn  against  fands  and  is  for  accommodation,  is  not  fraudulent. 

ACTIOX  to  recover  money  paid  for  acceptances.     Tlie  opmiou 
states  the  case.    The  defendant  had  judgment  below. 
Vol,  XXXVII— «1 
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John  Chnton  Gray  and  Luther  R.  Marshf  for  appellant  A 
holder  of  commercial  paper,  ofiFering  it  for  sale,  is  bound  to  disclofle 
any  knowledge  he  may  have  of  any  facts  materially  affecting  and 
depreciating  its  Talue*  Brotmh  v.  Montgomery,  20  K  T.  287, 292; 
Laneey  v.  Clarke,  64  id.  212  ;  s.  c,  21  Am.  Bep.  604;  Eerr  on  F^^ad, 
94,  95  ;  Add.  on  Torts,  399  ;  Clarke  t.  Earner,  2  Lans.  67 ;  2  Kent 
Com.  483;  Rawdon  v.  Blatchford,  1  Sandf.  Ch.  344;  AJka  v. 
Addington,  7  Wend.  9,  23,  24;  Paddock  v.  Strobridge,  29  Vt  470; 
Bill  v.  Gray,  1  Stark.  352 ;  Bench  v.  Sheldon,  14  Barb.  73 ;  MeOisk 
V.  Motteux,  Peake's  N.  P.  Cas.  115 ;  2  Pars.  Bills  and  Notes,  ch.  iy 
§  2,  cases  cited  in  note;  Add.  on  Gont.  232;  Azemary.  CtuseOa^  L 
R,  2  C.  P.  678;  2  Bl.  Com.  466,  469,  marg.;  3  Kent  Com.  745, 
marg. ;  Hortsman  v.  Henshaw,  11  How.  177-183 ;  Rabarg  t.  Pe^ 
ton,  2  Wheat.  386 ;  1  Pars,  on  Bills,  323 ;  '2  Greenl.  on  Ev.,  §§  ir>0, 
169,  172 ;  Mechanics'  Bank  v.  Livingstone,  33  Barb.  458 ;  1  Dan. 
on  Neg.  Inst.,  §  534 ;  Story  on  Bills  of  Exch.,  §  12  ;  Atlantic  hs. 
Co.  V.  Boies,  6  Duer,  583 ;  Vere  v.  Letois,  3  T.  R  182 ;  Road  t. 
Ostler,  1  Mann.  &  Ryl.  120;  Clark  v.  Des  Moines,  19  Iowa,  IW; 
Fairchild  v.  Ogdensburg  R.  R.  Co.,  etc.,  15  N.  Y.  337 ;  Miller  t. 
Thompson,  3  M.  &  G.  576 ;  Davis  v.  Clarke,  6  Q.  B.  19. 

William  AUen  Butler,  for  respondents. 

Andrews,  J.  The  plaintiff  is  a  banking  corporation,  oiganized 
under  the  banking  laws  of  this  State,  carrying  on  business  in  the 
city  of  New  York.  The  defendants  compose  the  firm  of  Orlando 
M.  Bogart  &  Co.,  note-brokers,  and  dealers  in  commercial  paper, 
also  carrying  on  business  in  that  city.  The  action  is  brought  to 
recover  of  the  defendants  134,453.83,  the  sum  paid  by  the  plaintiff 
on  the  purchase  from  the  defendants  on  the  20th,  21st  and  22d  days 
of  July,  1875,  of  certain  acceptances  by  Duncan,  Sherman  &  Co., 
a  banking  and  commission  firm  in  the  city  of  New  York,  of  drafts 
drawn  upon  them  by  one  Alexander  Burgess,  dated  at  New  York, 
July  19,  1875,  payable  three  months  afterdate.  « Duncan,  Sherman 
&  Co.  failed  on  the  27th  of  July,  and  the  plaintiff,  on  the  day  of 
the  maturity  of  the  paper,  tendered  it  back  to  the  defendants  and 
demanded  the  repayment  of  the  money  paid  on  the  purchase,  claim- 
ing to  rescind  the  contract  for  the  fraud  of  the  defendants.  The 
fraud  alleged  is  that  the  defendants  concealed  from  the  plaintiff 
the  knowledge  possessed  by  them  in  respect  to  the  paper,  vis.:  thai 
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the  drawer  was  a  salaried  clerk  in  the  employment  of  Duncan,  Sher- 
man ft  Co.,  haying  no  other  business  relations  with  the  firm  than 
as  such  clerk^  and  that  the  acceptances  were  purchased  by  tho  de- 
fendants directly  from  the  acceptors. 

The  eTidence  shows  that  the  defendants,  for  several  years  prior  to 
the  transaction  in  question,  had  been  accustomed  to  purchase  from 
Duncan,  Sherman  &  Co.  their  acceptances  of  paper  drawn  by  Bnr- 
gess,  and  sell  it  in  the  market.  The  transactions  of  this  char- 
acter were  frequent,  and  the  plaintifiF  purchased  large  amounts  of 
the  paper  from  the  defendants,  and  also  from  other  brokers.  The 
defendants,  on  the  19th  of  July,  1875,  purchased  of  Duncan,  Sher- 
man &  Co.  $70,000  of  this  paper,  paying  therefor  the  nominal 
amount  less  their  commissions,  and  interest  to  the  maturity  of  the 
paper  at  the  rate  of  five  and  one-half  per  cent  per  annum.  In  pur- 
suance of  their  custom  to  notify  their  customers  of  what  paper  they 
had  for  sale,  they  immediately  sent  a  written  notice  to  the  plaintiff 
to  the  effect  that  they  had  for  sale,  acceptances  of  Duncan,  Sher- 
man &  Co.,  stating  the  price  they  had  paid,  and  the  price  for 
which  they  would  sell  the  paper,  which  was  a  small  advance  upon 
their  purchase.  The  plaintiff's  president  came  to  the  defendants' 
office  and  purchased  $15,000  of  the  paper.  The  next  day  he  applied 
to  purchase  $15,000  more.  The  defendants  having,  in  the  mean- 
time, sold  the  whole  amount  of  the  $70,000  of  paper  purchased  on 
the  19th,  purchased  on  the  20th,  of  Duncan,  Sherman  &  Co., 
$30,000  more  of  similar  paper  from  which  they  supplied  the  addi- 
tional $15,000,  desired  by  the  plaintiff,  and  on  the  succeeding  day 
the  plaintiff's  president  purchased  another  acceptance  of  the  same 
character,  for  $5,000,  which  he  selected  from  a  large  number  of 
securities  of  other  parties  which  the  defendants  had  for  sale.  There 
was  no  representation  of  any  kind  made  by  the  defendants  to  the 
plaintiff  on  the  sale  of  the  acceptances  beyond  what  was  implied 
in  the  offer  to  sell  acceptances  of  Duncan,  Sherman  &  Co.  The 
plaintiff's  president  made  no  inquiry  as  to  their  origin,  character 
or  consideration .  It  is  to  be  assumed  that  the  defendants  knew 
that  the  drafts  were  not  drawn  against  funds,  and  that  they  were 
issued  by  Duncan,  Sherman  &  Co.,  as  a  means  of  borrowing  money 
(for  that  is  the  clear  import  of  the  transaction),  and  that  the 
plaintiff  had  no  knowledge  of  these  circumstances.  But  there  is 
no  evidence  whatever  that  the  defendants  had  any  knowledge  or 
information  that  Duncan,  Sherman  &  Co.  were  in  embarrassed  pe- 
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cuniary  circumstances.  The  evidence  is  undisputed  that  for  many 
years,  and  up  to  the  day  of  their  failure,  (he  firm  of  Dancan, 
Sherman  &  Co.  enjoyed  the  highest  financial  credit  and  standing. 
The  coufidence  of  the  defendants  in  their  solvency  is  indicated  bj 
their  purchasing  Duncan,  Sherman  &  Go.'s  paper  in  large  amoaDta 
on  their  own  acconnt,  and  although  they  purchased  for  sale  and 
not  for  investment,  yet  they  took  the  risk  of  their  solvency,  between 
the  time  of  the  purchase  and  the  resale.  The  plaintiff^,  iu  purehas* 
ing  the  paper  from  the  defendants,  relied  upon  the  credit  of  the 
acceptors  as  is  manifest  from  the  circumstances.  The  plaintiffs 
president  or  officers  did  not  know  the  drawer,  and  had  purchased 
the  same  description  of  paper  on  previous  occasions,  and  neither 
at  the  time  of  the  transaction  in  question  nor  before,  did  thej 
make  any  inquiry  to  ascertain  the  drawer's  identity  or  responsi- 
bility. The  plain tifiF  took  the  paper  without  the  indorsement  of 
the  sellers,  and  made  no  inqniry  and  exacted  no  warranty.  The 
plaintiff's  president  was  well  acquainted  with  the  commercial  credit 
of  Duncan,  Sherman  &  Co.,  and  upon  that,  and  that  alone,  did  he 
rely  in  purchasing  the  paper. 

We  are  of  opinion  that  the  plaintiff  failed  to  establish  a  case 
which  would  have  justified  the  jury  in  finding  that  the  defendants 
committed  a  fraud  in  the  sale  of  the  paper.  The  fact  that  the  de- 
fendants offered  to  sell  the  paper,  and  did  sell  it  as  acceptances  of 
Duncan,  Sherman  &  Co.,  was  not,  we  think,  a  representation  that 
it  was  business  paper,  drawn  against  funds  or  credits  of  the  drawer, 
in  the  hands  of  the  drawees,  or  in  the  ordinary  course  of  business 
transactions  between  them.  The  paper  had  all  the  essential  requi- 
sites of  accepted  bills  of  exchange.  The  drawer  and  drawees  were 
different  parties,  and  upon  the  transfer  of  the  paper  by  Dancan, 
Sherman  &  Co.,  both  became  liable  to  the  holder  upon  distinct  and 
independent  contracts.  Prima  facie,  every  acceptance  affords  a 
presumption  of  funds  of  the  drawer  in  the  hands  of  the  acceptor, 
and  of  an  appropriation  of  these  funds  for  the  use  of  the  drawer 
{Raborg  v.  Peyton,  2  Wheat.  385),  and  upon  this  presumption, 
remedies  are  administered.  The  acceptance  is  evidence  of  monej 
had,  received  by  the  acceptor  for  the  use  of  the  holder,  and  an 
action  for  money  had  and  received  will  lie  in  his  favor  against  the 
acceptor,  and  he  cannot  defeat  the  action  by  proof  that  he  accepted 
without  funds.  Stoby,  J.,  in  the  case  cited,  referring  to  the  pre- 
sumption that  the  bill  is  drawn  against  funds,  says:  "The case 
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may  indeed  be  otherwiso,  and  then  the  acceptor  pays  the  debt  of 
tlie  drawer,  but  as  between  himself  and  the  payee,  it  is  not  a  collat- 
eral but  an  original  and  direct  undertaking."  Acceptances  with- 
out funds,  or  accommodation  acceptances,  are  certainly  not  unusual 
commercial  transactions,  and  this  must  be  well  understood  among 
commercial  men.  hh  re  Hammond^  6  De  G.,  M.  &  O.  699,  the 
Lord  Justice  Knight  Bbuce  says  :  ^^  Now  I  do  not  think  that  the 
mere  circumstance  of  a  man  parting  with  a  bill,  without  saying, 
this  is  an  accommodation  bill,  amounts  to  an  implied  representation 
that  it  is  not  an  accommodation  bill ;  I  am  not  aware  of  any 'suffi- 
cient reason  or  authority  for  so  extensive  a  proposition."  The  law 
on  the  sale  of  commercial  paper  implies  a  warranty  on  the  part  of 
the  vendor  of  title  and  that  the  instrument  is  genuine  {Littauer  v. 
Goldman^  72  N.  Y.  506  ;  s.  c,  28  Am.  Bep.  171  ;  see  also,  LohdeU. 
V.  BdkeTy  1  Met.  193),  and  also  as  stated  by  Judge  Story  that  the 
vendor  '^  has  no  knowledge  of  any  facts  which  prove  the  instrument 
if  originally  valid  to  be  worthless  either  by  failure  of  the  maker, 
or  by  its  being  already  paid,  or  otherwise  to  have  become  void  or 
defunct."  Story  on  Prom.  Notes,  §  118.  But.no  case  has  been 
cited  supporting  the  proposition  that  there  is  any  implied  warranty 
ur  representation  on  the  part  of  the  vendor  of  a  bill  valid  in  the 
hands  of  the  indorsee,  that  it  was  drawn  against  funds,  or  that  it 
was  not  accommodation  paper.  The  bills  in  question  were  accept- 
ances, and  in  law  and  fact  instruments  of  the  description  of  these 
offered  for  sale  by  these  defendants,  and  purchased  by  the  plaintiff. 
In  the  absence  then  of  any  representation  by  the  defendants  in 
respect  to  the  origin  or  consideration  of  the  bills,  the  remaining 
question  is  whether  the  defendants  were  under  a  legal  duty  to  in- 
form the  plaintiff  at  the  time  of  sale  of  the  circumstances  under 
which  they  were  made.  The  general  proposition  is  asserted  by  the 
learned  counsel  for  the  plaintiff,  that  the  holder  of  negotiable  paper 
who  knows  a  material  fact  affecting  its  market  value,  and  who  sells 
it  for  full  value  without  disclosing  such  fact,  is  liable  to  the  pur- 
chaser for  the  amount  paid  for  the  paper,  if  after  the  discovery  of 
the  suppression  the  purchaser  elects  to  rescind  the  sale.  But  the 
proposition  asserted  is  broader  than  the  recent  authorities  warrant. 
The  law  requires  disclosure  to  be  made  only  when  there  is  a  duty 
to  make  it,  and  this  duty  is  not  raised  by  the  mere  circumstance 
that  the  nndisclosed  fact  is  material,  and  is  known  to  the  one  party, 
and  not  to  the  other,  or  by  the  additional  circumstance  that  the  party 
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to  whom  it  18  known  knows  that  the  other  party  is  acting  in  igno- 
rance of  it.  It  must  be  assumed  on  this  appeal,  that  if  ai  the  time 
of  the  purchase  of  the  paper  it  had  been  known  in  the  oommuuitr 
that  Duncan^  Sherman  &  Go.  were  selling  their  own  acceptanoes 
in  the  market  it  wonld  have  created  snspicion  and  afiFected  their 
credit,  and  that  the  plaintiff  would  not  have  purchased  it  Bat  the 
fact  that  Duncan,  Sherman  &  Go.  were  borrowmg  under  disguise 
would  at  most  be  ground  of  suspicion  of  pecuniary  embarrassmeiiC. 
The  borrowing  of  money  by  men  engaged  in  large  transactionSi  as 
Duncan,  Sherman  &  Co.  were,  as  bankers  and  dealers  in  cotton  on 
their  own  account,  and  on  commission,  is  certainly  not  uddsoaIi 
and  this  although  the  borrowers  may  be  persons  of  large  means, 
and  the  fact  that  they  borrowed  by  methods  which  wonld  not  dis- 
close that  they  were  borrowers,  would  not  necessarily  be  inoonsii- 
tent  with  good  faith  or  solvency.  It  might  be  inconsistent  with 
both,  and  it  may  have  been  in  this  case.  But  the  question  is,  vers 
the  defendants  under  a  duty  to  communicate  the  discrediting  factj 
within  their  knowledge,  in  the  absence  of  any  inquiry  in  respect  to 
the  origin  of  thc.paper,  and  when  the  means  of  information  were 
accessible  to  the  purchaser,  and  was  their  omission  to  do  this  an  ac- 
tionable fraud,  they  having  done  nothing  to  mislead  or  divert  in- 
quiry, and  all  that  they  did  being  to  offer  the  paper  for  sale,  ^e 
are  of  opinion  that  the  law  did  not  cast  upon  them  the  duty  of  snch 
disclosure.  The  defendants  were  in  the  attitude  of  vendors  of  paper 
purchased  and  owned  by  them.  The  plaintiff  was  seeking  invest- 
ment for  its  funds,  and  became  the  purchaser  of  the  paper  in  re- 
liance on  the  judgment  of  its  officers  as  to  its  value.  There  was  no 
relation  of  trust  or  confidence  between  the  parties.  If  the  plaintiffs 
president  in  buying  the  paper  thought  of  the  subject  at  all,  and  be- 
lieved that  the  bills  were  drawn  against  funds,  the  mistaken  belief 
was  not  induced  by  any  act  or  statement  of  the  defendants,  and  they 
were  under  no  legal  obligation  to  volunteer  to  inform  him  that  the 
fact  was  otherwise.  Atttaood  v.  Small,  6  01.  &  Fin.  232  ;  id.  44:*^:; 
Smith  V.  Hughes,  L.  R,  6  Q.  B.  697.  It  was  held  in  Xuholf  v. 
Pinner,  18  N.  Y.  295 ;  s.  c,  23  id.  264,  that  the  mere  omission  of  a 
purchaser  of  goods  on  credit  to  disclose  his  insolvency  to  the  ven- 
dor, in  the  absence  of  any  attempt  to  defraud,  is  not  such  a  conceal- 
ment as  will  avoid  the  sale,  and  yet  the  fact  if  known  to  the  seller, 
would  affect  his  credit  Judge  Selden,  in  his  opinion  in  that  case, 
says :   "  It  has  never,  that  I  am  aware  of,  been  held  tliat  n  pw- 
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chaser  is  bound,  when  no  questions  are  put  to  him  in  regard  to  it,  to 
diacloae  his  own  pecuniary  condition  and  means  of  payment  If  he 
makes  no  false  statements,  and  resorts  to  no  acts  or  contrivances  for 
the  purpose  of  misleading  the  vendor,  it  is  not,  I  think,  a  fraud,  to  say 
nothing  on  the  subject"  See  also,  Dambman  v.  SchuUingy  75  N.  Y.  55. 

"  The  general  rule,"  says  Stoby,  "  both  of  law  and  equity,  in 
respect  to  concealments,  is  that  mere  silence  with  regard  to  a  ma- 
terial fact  which  there  is  no  legal  obligation  to  divulge,  will  not 
avoid  a  contract,  although  it  operates  to  the  injury  of  the  party 
from  whom  it  is  concealed."  Story  on  Cont,  §  516.  See  also, 
Benj.  on  Sales,  338,  and  cases  cited.  The  case  of  Brown  v.  Afont- 
gomery^  20  N.  Y.  287,  was  a  case  of  the  sale  of  a  post-dated  check 
of  a  party  whose  paper  had  gone  to  protest  on  the  day  the  sale  was 
made,  which  was  known  to  the  vendor's  agent  who  made  the  sale, 
but  who  did  not  disclose  the  fact  to  the  purchaser.  The  paper  had 
become  worthless  by  the  sudden  failure  of  the  drawers,  and  the 
court  held  that  the  duty  of  disclosure  rested  upon  the  holder  of  the 
check  under  the  circumstances  of  that  case.  That  case  furnishes 
no  support  to  the  claim  of  the  plaintiff  m  this.  Caveat  emptor  is 
the  rule  of  the  common  law,  founded  upon  wise  policy,  ''  to  induce 
vigilance  and  caution,  and  to  prevent  opportunities  for  deceit,  which 
lead  to  litigation,  by  casting  upon  every  man  the  responsibilities  of 
his  own  contracts,  and  to  burden  him  with  the  consequences  of  bis 
careless  mistake."  Story  on  Cont,  §  517.  We  are  of  opinion  that 
this  rule  is  applicable  to  this  case,  and  that  the  plaintiff,  neither 
upon  the  facts  proved,  nor  offered  to  be  proved,  was  entitled  to  re« 
cover. 

The  judgment  should  therefore  be  affirmed. 

Judgtn&nt  affirmed. 


AU  oononr,  except  ILlpallo,  J.,  not  voting. 
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m  N.  T.  m.) 

iMuranee  — fire  — condition —  "  vacant  and  ttnoceufned 


f» 


Plaintiff  procored  an  inanrance  on  his  sammer  dwelling.  He  removed  fran 
it  in  November,  leavini?  the  fomitare  in  it,  and  leaving  it  in  can  of  t 
person  residing  near  it,  intending  to  re-oocapj  it  the  next  spring,  ffeld^  thii 
the  dwelling  was  not  thus  **  vacant  and  nnoocupied/^  and  the  insnranoe  wis 
not  avoided.* 

ACTION  on  a  fire  insurance  policy.     The  opinion  states  the 
facts.    The  plaintiff  had  judgment  below. 

Oeorge  W.  FaraonSy  for  appellant  The  honse  was  yacant  and 
unoccupied  within  the  meaning  of  the  policy.  WhUnegY.  Black 
River  Ins.  Co,,  9  Hun,  41 ;  72  K  Y.  117 ;  8.  c,  28  Am.  Sep.  116; 
Fame  v.  Agricultural  Ins.  Co.^  6  N.  Y.  619;  Wttstum  v.  CV/y  Fire 
Ins.  Co.,  15  Wis.  138  ;  Harrison  v.  City  Ins.  Co.,  9  Allen,  231; 
Dennison  v.  Fhcsniz  Ins.  Co.,  9  Ins.  L.  Joum.  65 ;  Keith  v.  Quiwf 
Mut.  Ins.  Co.y  10  Allen,  228  ;  American  Ins.  Co.  v.  FadfiMy^A 
111.  167  ;  North  Am.  Ins.  Co.  v.  Zaenger,  63  id.  464 ;  Corrigan  r. 
Insurance  Co.,  122  Mass.  298;  Alston  y.  Old  North  State  Ins.  Co., 
80  N.  C.  326  ;  Sleeper  y.  New  Hampshire  Fire  Ins.  Co.,  5C  N.  H. 
401;  55  id.  249  ;  Thayer  v.  Agricultural  Ins.  Co.,  6  Hun,  566; 
Wood  on  Insurance,  §  89,  p.  180 ;  Franklin  Savings  Ins.  Co.  t. 
Central  Ins.  Co.,  119  Mass.  240  ;  Ashworth  y.  BuMerff  Ins.  Co., 
112  id.  423 ;  8.  c,  17  Am.  Rep.  117  ;  JEtna  Ins.  Co.  v.  Bums,  Kj. 
Court  of  Appeals,  5  Ins.  Law  Jour.  69. 

N.  B.  Hoxie^  for  respondent. 

■J 

Eabl,  J.  This  is  an  action  upon  a  fire  policy,  and  the  defenfl^  n 
a  breach  of  certain  warranties  contained  in  the  policy. 

The  insurance  was  upon  a  dwelling-house  and  other  buiMingBi 
and  upon  certain  personal  property  therein,  and  the  fire  which  oc- 
casioned the  loss  occurred  in  the  day  time,  in  April,  1877,  uid 
probably  was  of  incendiary  origin.  The  policy  contained  a  condi- 
tion that  it  should  be  void  if  the  premises  should  become  ''  Tacant 
and  unoccupied."     The  dwelling-house  was  a  snmmer  residence  of 

■i^^w^M  — —  ■  ^  —  -—  ■    ■  -  I  ■    I  ■  |-r»     -1 —~^^^^^^^^^^ 

•See  Cook  ▼.  Cofnl.  Irw.  Co.,  (TO  Ho.  GIO),  85  Am.  Kep.  4S8,  aodnote,  40. 
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the  plaintiff.  lie  resided  in  it  in  the  summer  and  fall  of  1876,  und 
remoTed  therefrom  in  Noyember  of  that  year,  and  went  with  his 
family  to  the  city  of  New  York,  intending  to  return  again  about 
the  middle  of  May.  He  left  all  his  furniture  in  the  house,  which 
was  furnished  throughout,  and  left  his  house  in  charge  of  a  person 
who  lived  near  thereto. 

We  should  have  had  a  different  question  for  consideration  if  the 
condition  had  been  that  the  policy  should  become  void  if  the  house 
should  become  ^' vacant  or  unoccupied,"  or  simply  "unoccupied." 
Here  we  have  the  two  words  joined  together,  **  vacant  and  unoccu- 
pied;*' and  what  do  they  mean?  They  should  not  be  taken  in  any 
technical  or  narrow  sense.  They  need  not  be  taken  in  the  sense  in 
which  they  may  have  been  understood  by  uuderwritei*8,  as  both 
parties  to  this  contract  were  not  underwriters,  supposed  to  be  fa- 
miliar with  the  meaning  of  such  words  when  used  in  the  business 
of  fire  insurance.  But  they  must  be  taken  in  their  ordinary  sense, 
as  commonly  used  and  understood;  and  if  the  sense  in  which  they 
were  used  is  uncertain,  as  they  are  found  in  a  contract  prepared 
and  executed  by  the  insurer,  they  should  be  construed  most  favor- 
ably to  the  insured.  Hoffman  v.  JEtna  Ins.  Co,,  32  N.  Y.  405 ; 
Rann  v.  Home  Ins.  Co.y  59  id.  387.  We  do  not  progress  much  by 
ascertaining  what  the  insurer  meant  by  these  words  ;  but  we  must 
eudeavor  to  ascertain  how  the  insured  understood  and  could  prop- 
erly understand  them  —  in  other  words,  the  meaning  which  they 
convey  to  the  common  mind. 

A  dwelling-house  is  unoccupied  when  no  one  lives  therein,  but  is 
not  then  necessarily  vacant  A  house  filled  with  furniture  through- 
out cannot  be  said  to  be  "  vacant,"  the  primary  and  ordinary  mean- 
ing of  which  is  **  empty."  To  avoid  the  policy,  the  premises  must 
not  only  be  unoccupied  but  also  vacant.  Force  should  be  given  to 
both  words.  This  is  not  a  casual  contract  drawn  in  haste,  in  whicli 
language  has  been  carelessly  used  ;  but  is  a  form  of  contract  used 
by  the  defendant  in  its  business,  probtibly  adopted  with  gn^at  delib- 
eration, every  word  of  which,  as  we  may  suppose,  has  been  carefully 
weighed.  It  was  not  intended  that  mere  non-occupancy  should 
avoid  the  policy;  if  it  had  been,  it  cannot  be  supposed  tliat  the 
word  "vacant"  would  have  been  superadded.  It  is  not  necessary 
to  hold  that  a  house  with  a  few  articles  of  furniture  in  it,  from 
which  the  owner  or  tenant  has  removed,  with  no  definite  intention 
of  returning,  might  not  be  regarded  as  vacant,  or  found  to  be  so  by 
Vol.  XXXVII— 62 
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a  jary.  It  is  safficient  t«)  hold  that  a  house  thoroughly  furaiahed, 
from  which  the  owner  has  removed  for  a  season,  intending  to  return 
again  and  resume  possession,  is  not,  in  any  proper  sense,  a  racsnt 
house.  There  are  many  houses  in  and  about  the  city  of  New  Tork, 
and  elsewhere,  which  are  occupied  only  in  the  summer  as  summer 
residences,  or  only  in  the  winter  as  winter  residences,  the  funiitnre 
remaining  in  them  all  the  time  ;  and  for  aught  we  know,  these 
two  words  were  adopted  with  a  view  to  insurances  upon  such  honses. 
These  precise  words  in  conjunction  have  not  often  come  under 
consideration  in  the  reported  cases.  In  Alston  v.  Ifis.  Co.,  80  N.  C. 
326,  there  was  a  condition  in  the  policy  like  the  one  under  consid- 
eration. A  tenant  who  was  in  possession  of*  the  house  removed 
therefrom  December  16,  1876,  leaving  some  of  his  furniture  in  the 
house,  and  no  one  lived  in  the  house  thereafter  until  January29of 
the  next  year,  when  the  house  was  destroyed  by  an  incendiary  ^n*^ 
It  was  held  that  the  policy  was  violated  and  avoided.  It  did  not 
appear  how  much  furniture  was  left  in  the  house.  As  the  coco- 
paney  had  been  by  a  tenant  who  had  removed,  the  quantity  wtf 
probably  small ;  and  it  does  not  appear  that  the  tenant  intended  to 
resume  possession  of  the  house,  and  there  was  no  discussion  or 
question  as  to  the  meaning  of  these  two  words  used  in  conjunction. 
In  N.  A,  Fire  Ins.  Co,  v.  Zaenffer,  63  111. 464,  the  policy  contained 
the  same  condition,  but  the  proof  showed  that  the  insured  prem- 
ises were  not  only  unoccupied  but  absolutely  vacant  In  Am.  Im. 
Co.  V.  Padfield,  78  111.  167,  there  was  the  same  condition  in  the 
policy,  and  the  tenant  removed  from  the  house  insured,  and  surrend- 
ered up  the  possession  and  control  thereof  to  the  insured.  He  left 
in  the  house  simply  a  table,  a  crib  and  a  straw  tick  belonging 
thereto,  without,  so  far  as  appears,  ever  intending  to  return  to  the 
house  or  take  the  property  thus  abandoned.  It  was  properly  held 
that  the  house  was  vacant  and  unoccupied.  It  is  true  that  the 
judge  writing  the  opinion  said  (and  I  tiimk  erroneously)  that  to 
comply  with  the  condition,  some  one  must  live  in  the  house,  and 
that  such  is  the  popular  meaning  of  the  words  used.  He  said  for* 
ther  :  "For  some  purposes,  the  law  might  regard  the  leaving  of  a 
few  such  articles  in  a  house  as  carrying  with  them  possession  in 
their  owner,  but  in  such  cases,  there  must  be  an  intention  tothnf 
tjika  and  hold  possession  ;  but  here  there  wns  no  snoh  intention  hj 
the  tenant.  On  the  contrary,  he  disclaimed  all  possession ;  W 
such  pos8(*P8ion  18  not  occupancy,  m  the  popular  sense." 
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There  was  also  a  condition  in  this  policy  that  if  the  risk  should 
be  increased  either  ''  internally  or  externally/'  the  insured  should 
give  proper  notice  thereof  in  writing,  and  have  the  same  entered 
on  the  policy,  and  that  any  failure  to  comply  with  the  condition 
should  render  the  policy  Toid.  It  is  claimed  on  the  part  of  the  de- 
fendant  that  this  condition  was  violated  by  non-occnpancy  of  the 
house.  Its  counsel  offered  to  show  that  the  risk  was  increased  by 
such  non-occupancy,  and  the  proof  was  rejected.  Upon  the  as- 
sumption that  the  risk  was  thus  increased,  we  are  of  opinion  that 
this  condition  was  not  violated.  The  policy  contained  express  con- 
ditions as  to  vacancy  and  occupancy;  and  as  to  the  mode  in  which, 
and  purposes  for  which,  the  house  was  to  be  used  ;  and  it  is  not  to 
be  supposed  that  this  general  condition  was  intended  for  any  of  the 
cases  thus  specially  noticed.  What  is  to  be  regarded  in  the  business 
of  insurance  as  an  increase  of  risk  is  frequently  a  matter  of  much 
difficulty,  about  which  men,  even  experts,  diiler.  Such  general 
language  must  therefore  be  strictly  construed  against  the  under- 
writer, or  else  one  may  not  know  whether  he  has  violated  his  pol- 
icy or  not,  until  the  verdict  of  a  jury  upon  disputed  evidence.  The 
words  "  risk  increased  cither  internally  or  externally,*'  do  not  con- 
vey to  my  mind  an  increase  of  risk  by  removal  from  the  house,  but 
an  increase  of  risk  by  internal  or  external  changes  in  the  house 
itself,  or  its  exposure,  which  manifestly  increase  the  risk  of  fire  so 
that  it  is  not  the  same  risk  insifred. 

There  was  no  question  of  fact  for  submission  to  the  jury,  and  the 

court  did  not  err  in  directing  a  verdict  for  plaintiff. 

The  judgment  should  be  affirmed. 

Judgmeni  affirmed. 
All  concur. 


OovB  T.  Dblawark,  etc.,  Bailboad  OoMPAmr. 

(81  N.Y.  906.) 

Mader  andmnani — mgUffenoe  —  dtfeetioe  fiuieMiMfy — emUributory  negUet  of 

A  master  who  negUgeiiilj  emploja  aneafe  and  defective  machinery  Is  liable 
to  hia  servant  iigared  in  tbe  ase  of  it,  by  means  of  its  defective  condition, 
although  the  negligence  of  a  co-servant  contriboted  to  tbe  injury.* 

•To same  effieott  Boolh  v.  BoitOfi amd  AJbcmy  A.  Go.  (78  K.  Y.  38),  89  Atn.  Rep.  97,  saA 
109. 
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A  CTION  of  damages  for  personal  injury.  The  plaintiff  was  a  car 
J\  repairer  in  defendant's  employ,  and  was  injured  by  steam  es* 
caping  from  a  locomotive  engine.  The  opinion  states  other  facts. 
The  plaintiff  had  judgment  below. 

Isaac  S.  Newtonj  for  appellant 

Scott  Lord,  Jr.,  for  respondent. 

DA.KF0BTH,  J.  As  between  the  plaintiff  and  the  defendant,  it 
was  the  duty  of  the  latter  to  furnish  its  employees  for  use  in  the 
prosecution  of  its  business  good  and  suitable  machinery,  and  keep 
it  in  repair.  Wright  v.  JV.  F.  C.  R.  R.  Co,,  25  N.  T.  562;  Laning 
V.  K  V.  C.  R.  R.  Co.,  49  id.  521;  s.  c,  10  Am.  Hep.  417;  FlthT. 
B.  £  A.  R.  R.  Co.,  53  N.  Y.  549;  s.  c,  13  Am.  Bep.545;  Corcoran 
V,  Holbrook,  59  N.  Y.  519;  s.  c,  17  Am.  Rep.  3G9.  "  It  was  alaoita 
duty  to  furnish  for  the  management  of  such  machinery,  carefol 
and  trustworthy  servants;  and  if  these  conditions  were  fulfilled,  the 
plaintiff,  although  injured  by  the  negligence  of  his  fellow-servant, 
could  maintain  no  action  against  their  common  principaL  Wright 
V.  JV;  r.  C.  R.  R:  Co.,  supra  ;  Coon  v.  S.  <£  U.  R.  R.  Co^  5  N.  Y.  492. 
But  that  is  not  the  case  here.  The  plaintiff  was  not  injured  by  the 
negligence  of  his  co-employee,  while  managing  good  and  snitable 
machinery.  The  defendant  failed  to  supply  machinery  of  that  char« 
acter.  The  engine  in  question  was  In  many  important  particularsin 
bad  condition;  its  fire-box  was  burned  out,  its  stay-bolts  had  given 
way,  its  cylinders  needed  boring  out,  its  valves  facing;  it  leaked 
badly,  and  its  flues  were  defective;  and  coming  nearer  to  the  im- 
mediate cause  of  the  injury  inflicted  upon  the  plaintiff,  it  was  fonnd 
that  its  throttle-valve  leaked,  and  the  thread  upon  the  screw  which 
serves  to  hold  the  reverse  bar  in  place,  and  thus  controls  the  motion 
of  the  engine,  was  so  worn  as  to  be  useless.  As  a  natural  and  nec- 
essary consequence  of  the  defects  last  mentioned,  the  steam  csca|)od 
from  the  boiler  into  the  cylinders,  the  engine  was  put  in  motion, 
and  as  might  have  been  expected,  the  accident  occurred  of  which 
the  plaintiff  now  complains.  But  more  than  this,  the  master  me- 
chanic, and  also  the  general  superintendent  of  the  road,  the  supe- 
rior officer  directly  representing  the  defendant,  had  been  notified  ot 
these  defects,  but  nevertheless  directed  the  engine  to  bo  kept  in  use, 
^^for**  (as  one  of  them  said)  "they  were  short  of  power,  and  had 
nothing  to  put  in  its  place."    So  far  this  is  tho  Dlaintiff's  case,  and 
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is  conclusive  against  the  defendant  nnless  answered,  and  what  is  its 
defense?  Why,  as  I  nnderstand  it,  it  is  that  the  engine  was  fur- 
nished with  cylinder  cocks;  that  these  cocks  if  opened  would  have 
allowed  the  steam  to  escape,  thus  preventing  its  accumulation  in 
the  cylinder,  and  its  pressure  upon  the  piston;  that  the  engineer 
omitted  to  open  the  cocks,  and  was  therefore  guilty  of  negligence ; 
that  it  was  this  negligence  which  caused  the  injury,  and  so  the  de- 
fendant is  exonerated  I  But  the  cyli  nder  cocks  were  part  of  a  perfect 
machine,  they  were  not  added  to  supply  the  defects,  or  any  of  them 
to  which  I  have  ahove  called  attention.  Therefore  the  defendant's 
contention  comes  to  this:  We  concede  that  we  failed  in  our  duty, 
wc  did  not  supply  a  suitable  machine,  but  our  servant,  the  engineer,, 
could  notwithstanding  have  so  managed  that  the  defect  should 
cause  no  harm. 

If  this  doctrine  is  accepted  it  will  loosen  the  rule  of  responsibility 
which  now  bears  none  too  closely  upon  corporate  conduct  It  will 
seldom  happen  that  unusual  care  on  the  part  of  an  engineer  would 
not  prevent  an  accident.  In  this  case  he  might  have  opened  the 
cocks,  or  blocked  the  wheels,  or  with  extreme  care  so  separated  the 
engine  from  its  train  that  the  two  should  occupy  separate  tracks. 
It  now  seems  that  it  would  have  been  well  to  have  done  one  or  the 
other  of  these  things.  His  omission  to  do  so  may  have  been  negli- 
gence toward  the  defendant,  but  it  docs  not  remove  the  responsi- 
bility which  attached  to  it,  to  furnish  good  and  suitable  machinery, 
or  place  it  upon  a  subordinate  whose  duty  is  to  be  measured  by  the 
degree  of  skill  necessary  for  its  management,  and  who  is  not  called 
upon  to  make  good  the  want  of  corporate  care  and  attention. 

The  case  is  not  one  for  the  application  of  the  doctrine  of  equiva- 
lents. Nor  could  the  jury  be  permitted  to  inquire  whether  the  ex- 
ercise of  extra  diligence  or  skill  on  the  part  of  the  defendant's 
servant,  the  engineer,  would  not  have  neutralized  the  defendant's  own 
negligence.  This  would  require  them  to  determine  the  *•  compara- 
tive negligence"  of  master  and  servant,  and  '' strike  a  balance  of 
negligence  "  which,  even  as  between  plaintiff  and  defendant,  is  not 
permitted.  Wilds  v.  IT.  R,  R.  R.  Co,.  23  How.  Pr.  492.  Neither  upon 
principle  nor  authority  can  it  be  held  that  negligence  of  the  servant 
in  using  imperfect  machinery  excuses  the  principal  from  liability  to 
a  co-employee  for  an  injury  which  could  not  have  happened  had  the 
machinery  been  suitable  for  the  use  to  which  it  was  applied.  Had 
the  injury  resulted  solely  from  the  servant's  negligence,  the  case 
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would  liave  been  different.  WrigJU  v.  N.  T.  C.  B.  B*  Co.,  sufra. 
And  so  the  trial  judge  held.  Bat  the  jury  found  that  it  did  not, 
and  the  judgment  rendered  upon  the  verdict  was  properly  aiBnneiL 

The  reasons  given  therefore  by  the  learned  judge  at  Oeneral 
Term,  Cone  ▼.  Del  L.  £  W.  R.  Co.,  15  Han,  172,  are  BafAoienty  and 
to  them  nothing  more  need  be  added. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

Judgmenl  affirmed. 
All  oononr. 


Ph(bnix  Iksubakoe  Company  v.  Ohuboh. 

(81N.T.  SIS.) 

MBffotkMe  iTi^rumerU  —  detvoering  for  anUeedent  debi — bona  JUU  kcUer, 

A  firm,  being  indebted  to  the  plaintiff,  delivered  to  it  a  note  made  bj  A.  for 
the  accommodation  of  B.,  and  by  B.  indorsed  to  the  firm  ;  and  the  plaintifl 
at  the  same  time  surrendered  a  dishonored  check  of  the  firm  which  they  hid 
previously  given  for  the  same  debt.  Held,  that  this  did  not  constitute  the 
plaintifl  a  bona  fide  holder,  so  as  to  exclude  proof  of  a  wrongful  diversioD  of 
the  note  by  the  payee.* 

ACTION  on  a  promissory  note.  The  facts  are  sufficiently dif- 
closed  in  the  head  note  and  opinion.  The  plaintiff  had  judg- 
ment at  trial  in  the  Marine*  Court  of  the  city  of  New  York  ;  tbii 
was  reversed  at  the  General  Term,  and  the  latter  order  was  rerened 
by  the  General  Term  of  the  Common  Pleas. 

iS,  E,  Churchy  appellant  in  person. 

0,  Tillotson,  for  respondent.  The  surrender  of  the  cheek  wtf 
such  a  parting  with  value  as  rendered  plaintiff  a  bonajide  holder 
for  value.  Young  v.  Lee^  12  N.  Y.  551 ;  Brown  v.  Leaviiif  31  id. 
113  ;  Day  v.  Saunders,  1  Abb.  Ct  App.  Dec,  495 ;  Park  Bank  v. 
Waisony  42  N.  Y.  490  ;  8.  c,  1  Am.  Rep.  573 ;  Chrysler  v.  Benois, 
43  N.  Y.  209 :  Paddon  v.  Taylor,  44  id.  371 ;  Clothier  v.  Adriance, 
61  id.  322  ;  Prait  v.  Coman,  37  id.  440 ;  Boyd  v.  Oummingsy  17  id. 
103;  Stettheimer  v.  Meyer,  3S  Barb.  215;  Powers  y.  jFYeeman,% 
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Lans.  127 ;  Mechanics  and  Tradtr^  Bank  v.  Crmo^  5  Daly,  193 ;  CO 
N.  Y,  85. 

AvDBSWS,  J.  The  fact  that  Fannce  took  the  note  in  nominal 
payment  of  the  deht  of  Brown,  Pope  &  Co.,  did  not  constitute  him 
a  bolder  for  value,  so  as  to  shut  out  the  defense  that  the  note  has 
been  wrongfully  diverted  by  the  payee  from  the  purpose  for  which 
it  was  made.  It  is  the  settled  law  of  this  State,  that  prior  equities 
of  antecedent  parties  to  negotiable  paper  transferred  iu  fraud  of 
their  rights  will  prevail  against  an  indorsee  who  has  received  it 
merely  in  nominal  payment  of  a  precedent  debt,  there  being  no  cvi- 
deaoe  of  an  intention  to  receive  the  paper  in  absolute  discharge  and 
fiitisfaction  beyond  what  may  be  inferred  from  the  ordinary  trans- 
action  of  accepting  or  receipting  it  in  payment,  or  crediting  it  on  ac- 
count The  law  regards  the  payment  under  such  circumstances  as 
conditional  only,  and  the  right  of  the  creditor  to  proceed  upon  the 
original  indebtedness  after  the  maturity  of  the  paper  is  unimpaired. 
Jfow  V.  Brotherton,  10  Wend.  86 ;  Payne  v.  Cutler,  13  id.  605 ; 
SlalJcer  v.  McDojuddy  6  Hill,  93 ;  Lawrence  v.  Clark,  36  N.  Y,  128  ; 
Weaver  v.  Barden,  49  id.  286 ;  Moore  v.  Ryder,  65  id.  438 ;  Potts 
V.  Mayer,  74  id.  594.  If  the  claim  that  Faunce,  or  the  insurance 
company  (which  has  succeeded  to  his  rights  merely)  can  recover 
upon  the  note,  notwithstanding  the  fraudulent  diversion,  rests  solely 
npon  the  fact  that  it  was  received  by  Faunce  in  payment  of  the 
debts  of  Brown,  Pope  &  Co.,  it  is  clear  from  the  authorities  cited 
that  it  cannot  bo  sustained. 

But  the  plaintiff  relies  upon  another  circumstance  to  sustain  the 
position  that  it  is  a  holder  for  value.  The  original  indebtedness  of 
Brown,  Pope  &  Co.  to  Faunce  was  for  premiums  on  insurance  col- 
lected by  the  firm.  In  January,  1875,  Brown,  Pcpe&  Co.  gave  to 
Faunce  their  check  on  a  bank,  in  ordinary  form,  in  settlement  of 
the  balance  then  due  to  him.  The  check,  on  presentation,  wus  dis- 
honored, and  it  was  presented  to  the  bank  for  payment  on  Foveral 
subsequent  occasions,  but  was  not  paid,  and  it  is  found  that  the 
firm,  neither  at  the  time  the  check  was  drawn,  nor  at  any  subsequent 
time,  had  funds  in  the  bank  out  of  which  the  check  could  have  been 
paid,  and  that  the  check  was  worthless.  Faunce  held  the  check 
antil  March,  when  Brown,  Pope  &  Co.,  who  in  the  mean  time  had 
received  the  note  in  question  from  the  payee,  indorsed  it  over  to 
Faunce  in  part  payment  of  the  debt  of  the  firm,  and  he  at  the  time 
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of  the   transfer   delivered   to   Brown,   Pope  &  Co.  their  UDpaid 
check. 

It  is  claimed  that  the  delivering  up  of  the  check  upon  receiving  the 
note  constituted  Faunoe  a  holder  for  value  of  the  note.  Since  the 
case  of  Coddingion  v.  Bay^  20  Johns.  637>  it  has  been  the  established 
law  in  this  State,  that  to  constitute  an  indorsee  of  negotiable  paper 
a  holder  for  value,  so  as  to  exclude  the  equities  of  antecedent  par- 
ties, it  is  not  sufficient  that  the  transfer  should  be  valid  as  between 
the  indorser  and  indorsee,  but  in  addition  the  latter  must  have  re- 
linquished some  right,  incurred  some  responsibility,  or  parted  with 
value  upon  the  credit  of  the  paper  at  the  time  of  the  transfer.  In 
exact  accordance  with  this  principle,  and  upon  grounds  which  are 
entirely  obvious  and  satisfactory,  it  has  been  frequently  held  that 
when  a  creditor  takes  from  his  debtor  the  note  of  a  third  person 
before  maturity,  in  good  faith,  in  payment  of,  or  as  collateral  seen- 
rity  for,  the  debt,  and  in  consideration  thereof  gives  up  collateraJ 
securities  held  therefor,  he  becomes  to  the  extent  of  the  collaterals 
surrendered,  a  holder  for  value  of  the  paper,  and  takes  it  free  from 
the  defenses  of  antecedent  parties.  Bank  of  Salina  v.  Babcoeh,  21 
Wend.  499  ;  Essex  County  Bank  v.  RusseUy  29  N.  Y.  673 ;  Pari 
Ba7ik  V.  Watson,  42  id.  490 ;  s.  c,  1  Am.  Rep.  673  ;  Chrysler  v.  Re- 
noiSy  43  N.  Y.  209. 

The  question  whether  the  surrender  by  a  creditor  to  a  debtor  of 
the  debtor's  own  note,  on  taking  the  negotiable  note  of  a  third  per- 
son, is  a  parting  with  value  within  the  rule  in  Coddington  t.  Bnrj, 
and  the  subsequent  cases,  first  arose  in  this  court  in  Youngs'^.  Ltt, 
12  N.  Y.  651,  where  the  plaintiffs  surrendered  to  their  debtors,  on 
receiving  their  note,  indorsed  by  the  defendant,  a  prior  note  of  the 
debtors  given  for  merchandise  sold  them  by  the  plaintiffs.  It  was 
held  that  the  surrender  of  the  prior  note  constituted  the  plai^itiffs 
holders  for  value  of  the  note  in  suit  to  the  amount  of  the  note 
surrendered,  and  entitled  them  to  recover  against  the  indorser, 
notwithstanding  the  delivery  of  the  note  to  them  was  a  diversion 
of  it  by  the  maker  from  the  purpose  for  which  it  had  been  indorsed, 
the  plaintiffs  having  received  it  without  notice  of  the  diversion. 
The  note  surrendered  was  not  due,  and  this  fact  is  adverted  to  in 
the  opinion  of  the  court,  but  that  circumstance  was  not  the  ground 
upon  which  the  decision  proceeded.  In  Day  v.  Saunders,  1  Abb. 
Ct.  App.  Dec.  495,  the  plaintiff,  on  receiving  the  debtor's  note  in- 
dorsed by  the  defendant,  which  was  :\  diversion  from  the  ptirpo* 
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for  which  it  was  indorsed,  surrendered  four  notes  of  the  debtor, 
two  of  which  were  due,  and  two  notdae.  The  court  said  that  there 
was  no  distinction  in  principle  between  the  case  of  a  surrender  of 
notes  not  due,  and  of  notes  due,  and  reversed  the  judgment  of  the 
court  below,  founded  upon  this  distinction,  holding  that  the  plaintiff 
was  a  holder  for  yalue  of  the  note  in  suit,  to  the  full  amount  of  the 
notes  surrendered.  The  question  again  arose  in  Brown  t.  Leavitt, 
31  N.  Y.  113,  which  was  an  action  against  the  makers  of  a  promis- 
sory note,  payable  to  the  order  of  Zebley  &  Co.,  and  indorsed  by 
them  to  the  plaintiff's  testator  in  part  payment  of  tlieir  note  held 
by  him,  which  he  surrendered  on  receiving  the  note  upon  which  the 
suit  was  brought,  and  other  notes,  and  a  balance  in  money.  The 
defense  alleged  was  fraud  on  the  part  of  Zebley  &  Co.  in  obtaining 
the  note,  but  it  was  not  claimed  that  the  indorsee  had  notice  of  the 
fraud  when  he  received  it.  The  evidence  to  show  the  alleged  fraud 
was  excluded  on  the  trial,  and  the  plaintiff  recovered.  This  court 
affirmed  the  judgment,  Davis,  J.,  saying:  ''In  this  State  it  is 
settled  by  abundant  authority  that  this  transaction  constituted  the 
plaintiff's  testator  a  holder  for  value  of  the  note  in  question.  A 
further  discussion  of  the  question  might  lead  to  a  suspicion  that 
the  law  was  in  doubt  on  this  point."  In  Pratt  v.  Coman,  37  N.  Y. 
440,  the  court  again  held  that  the  surrender  to  a  party  of  his  own 
negotiable  note  past  due,  and  taking  in  lieu  thereof  the  negotiable 
note  of  a  third  person,  indorsed  by  the  debtor,  was  a  sufficient  part- 
ing with  value  to  constitute  the  indorsee  a  holder  for  value  of  the 
latter  note.  The  counsel  for  the  defendant,  as  appears  from  his 
printed  points,  sought  to  distinguish  the  case  from  Brawn  v.  Lea- 
vitty  on  the  ground  that  in  that  case  it  did  not  appear  that  the 
plaintiff  on  surrendering  the  note  had  any  remedy  on  the  original 
indebtedness  for  which  it  was  given,  while  in  the  case  then  before 
the  court  the  note  surrendered  was  given  for  money  loaned  by  the 
plaintiff  who  could  still  recover  on  the  original  consideration.  But 
the  court  in  deciding  the  case  disregarded  the  circumstance  relied 
upon  by  counsel  to  distinguish  it  from  Brown  v.  Leavitt,  In  Pad- 
don  V.  Taylor^  44  N.  Y.  371,  it  was  held  that  the  defendant,  who 
had  received  a  warehouse  receipt  for  property  fraudulently  obtained 
from  the  plaintiff  in  consideration  of  the  surrender  to  the  fraudulent 
vendee,  who  was  insolvent,  of  his  note,  past  due,  given  for  money 
loaned  him  by  the  defendant,  was  a  purchaser  for  value  In  Clothier 
V.  Adriance,  61  N.  Y.  322,  one  Bennett  had  purchased  mowing 
Vol,  XXXYII— 63 
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machines  of  the  defendants  on  credit,  and  on  settling  bis  aoeount, 
gave  his  notes  to  the  defendants  for  the  purchase-money,  and  d\so 
assigned  to  them  as  collateral  security  a  mortgage,  a  life  insannoe 
policy  of  the  value  of  146.58,  and  notes  purporting  to  be  made  by 
a  third  party.  The  mortgage  and  the  notes  assigned  hb  collatend 
turned  out  to  be  fictitious  and  fraudulent.  Afterward  Bennett  bj 
fraud  procured  the  plaintiff  to  indorse  his  notes,  and  turned  them 
out  to  the  defendants  in  payment  of  his  notes  given  on  the  purchase 
of  the  machines,  and  they  in  consideration  thereof  surrendered  to 
Bennett  his  original  notes  and  the  collaterals.  The  court  held  that 
the  defendants  were  holders  for  value  of  the  notes  indorsed  by  the 
plaintiff.  Hunt,  Gom'r,  said :  *^  As  the  surrender  of  the  notes  of 
Bennett  forms  a  sufficient  consideration  under  our  authorities,  it  is 
not  necessary  to  discuss  the  effect  of  the  surrender  of  the  other  in- 
struments,'' citing  Brawn  v.  Leavitt^  Pratt  v.  Cotitan,  Day  v.  Saun- 
ders^ and  Paddon  v.  Taylor,  In  Mechanics  and  Traders^  Bank  ▼. 
Crowy  60  N.  Y.  85,  the  cases  of  Brown  v.  Leavitt  and  Pratt  v.  Co- 
ifian,  were  cited  with  approval,  but  the  note  surrendered  in  that 
case  was  indorsed  by  a  third  person. 

In  view  of  this  long  line  of  authorities  it  must  be  regarded  as  the 
settled  doctrine  in  this  State  that  the  surrender  by  a  creditor  of 
the  past  due  notes  of  a  debtor,  upon  receiving  from  him,  in  good 
faith,  before  maturity,  the  note  of  a  third  person,  in  place  of  the 
note  surrendered,  constitutes  the  creditor  a  holder  for  value  of  the 
note  thus  taken,  and  protects  him  against  the  defenses  and  equities 
of  the  antecedent  parties,  and  that  it  is  immaterial  whether  the 
note  surrendered  was  given  to  the  creditor  for  goods  sold,  or  money 
loaned,  or  under  circumstances  which  would  leave  the  original  debt 
represented  by  the  note  in  existence,  enforceable  against  the  debtor, 
or  whether  by  surrendering  the  note,  the  creditor  parted  with  his 
entire  right  of  action. 

The  ground  upon  which  Youngs  v.  Lee  and  the  subsequent 
cases  proceed  is,  that  the  surrender  of  the  debtor's  note  is  an  extin- 
guishment of  the  security  surrendered,  and  that  such  extinguish- 
ment is  a  parting  with  value  within  the  principle  of  OoddingUm  t. 
Bay.  The  surrender  of  a  prior  note  to  the  maker,  under  the  cir- 
cumstances of  the  cases  cited,  is  unequivocal  evidence  of  an  inten- 
tion, on  the  part  of  the  parties  to  the  transaction,  to  extinguish 
the  note  surrendered,  and  is  equivalent  to  an  express  agreement  to 
that  effect.     That  the  actual  extinguishment  and  discharge  of  a 
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prior  debt,  upon  the  transfer  of  a  note  of  a  third  person  by  the 
debtor  to  the  creditor,  is  a  parting  with  value  by  the  former,  was 
held  in  Bank  of  St.  Albans  y.  Oilliland,  23  Wend.  311,  and  Bank 
of  Sandusky  y.  SooviUe,  24  id.  115.  If  these  cases  are  in  any  respect 
inconsistent  with  prior  or  subsequent  decisions  of  the  court,  the 
iDConsistency  is  to  be  found  in  the  conclusion  that  the  prior  debts 
were  extinguished  by  the  transactions  in  those  cases,  a  conclusion 
which,  it  may  be  thought,  was  reached  upon  evidence,  which  if  the 
dealing  had  been  between  individuals,  would  not,  according  to 
other  cases,  have  been  sufficient  to  establish  an  extinguishment. 
But  it  may  well  be,  that  by  common  understanding  and  usage, 
when  a  note  is  discounted  by  a  bank  to  take  up  a  prior  note  held 
by  the  bank  against  the  party  procuring  the  discount,  and  the 
avails  are  credited  to  him,  the  transaction  is  to  be  regarded  as  an 
extinguishment  of  the  prior  note  although  it  may  not  have  been 
actually  surrendered.  Slaymaker  v.  Oundaeker*»  Exr^  10  S.  &  R. 
75 ;  Bank  of  U.  8.  v.  Daniel,  12  Pet.  34 ;  Note  to  Cumber  v.  Wane, 
1  Smith's  Lead.  Gases,  458. 

While  therefore  we  do  not  feel  at  liberty  to  disturb  the  rule 
established  by  Youngs  v.  Lee  and  the  subsequent  cases,  it  is  quite 
manifest  that  the  reason  upon  which  they  proceed  is  rather  tech- 
nical than  substantial.  There  seems  to  be  but  little  ground  for 
holding  that  the  surrender  by  a  creditor  of  a  past  due  note  of  a 
debtor,  especially  when  his  remedy  upon  the  original  debt  remains 
is  a  parting  with  value  within  the  principle  of  Coddington  v.  Bay 
and  we  are  not  disposed  to  carry  the  rule  established  upon  this 
subject  farther  than  has  already  been  done.  We  cannot  consist- 
ently do  so  if  we  adhere  to  the  reason  of  the  rule  in  Coddington  v. 
^av^  which,  as  stated  by  Woodwobth,  J.,  is,  ^' that  the  innocent 
holder  having  incurred  loss  by  giving  credit  to  the  paper,  and  hav- 
ing paid  a  fair  eqnivalent,  is  entitled  to  protection." 

In  this  case  it  is  claimed  that  the  surrender  of  the  check  of 
Brown,  Pope  &  Co.,  was  the  same  as  the  surrender  of  the  debtor's 
note  in  the  cases  cited.  We  are  of  opinion  that  the  cases  are  dis- 
tinguishable. The  check  was  not  given  to  represent  the  debt.  It 
was  not  taken,  or  intended,  as  a  security  for  the  debt.  It  was  a 
false  token,  taken  by  Faunce  in  place  of  money.  Brown,  Pope  & 
Co.,  by  drawing  and  delivering  the  check,  represented  to  Faunce 
that  they  had  funds  in  the  bank  upon  which  it  was  drawn,  out  of 
which   on  presentation  it  would  be  paid.    They  had  no  funds. 
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The  representation  was  false,  and  the  bank  refused  to  pa;  the 
check.  It  was  not  a  payment  of  the  debt  to  FauDce,  auy  more 
than  the  taming  out  to  him  of  worthless  bank  bills  ou  a  broken 
bank  would  be  payment,  and  retumin|(  the  check  to  the  drawen 
was  a  surrender  of  nothing  of  Talue.  It  is  true  that  an  action  on 
the  check  against  the  drawers  might  have  beeu  maintained  b; 
Faunce  ;  but  they  were  at  all  times  liable  to  him  for  the  debt  It 
is  said  that  the  check  operated  as  an  acknowledgment  of  the  debt, 
and  that  Faunce,  having  given  it  up,  would  be  compelled,  if  nov 
obliged  to  seek  his  remedy  against  Brown,  Pope  &  Co.,  to  bring  hi« 
actiou  on  the  account,  in  maintaining  which,  he  would  or  might 
meet  with  difficulties,  which  he  would  not  encounter  if  he  had  re- 
tained the  check.  We  think  that  this  is  quite  too  slight  a  circom- 
stance  upon  which  to  found  a  judgment  that  Faunce  was  a  holder 
for  value  of  the  note.  There  is  no  legal  presumption  that  it  woaM 
be  more  difficult  to  prove  a  claim  upon  an  account  than  upon  a 
check  ;  certainly  no  such  presumption  can  arise  upon  the  circnm- 
stances  of  this  case.  Our  conclusion  is,  that  this  action  canoot 
be  maintained.  It  is  conceded  that  Brown,  Pope  &  Co.  were  not 
holders  for  value  of  the  note,  according  to  the  law  of  this  State. 
Faunce  did  not  become  such  holder  on  the  transfer  of  the  note  to 
him.  The  plaintiff  stands  in  no  better  position,  having  simplj 
succeeded  to  his  rights. 

The  point  is  suggested  on  the  brief  of  counsel  that  the  note  ha^ 
ing  been  transferred  to  the  plaintiff  in  Massachusetts,  the  tranBa^ 
tion  is  governed  by  the  law  of  that  State,  which,  it  is  said,  diffen 
from  the  law  of  New  York  upon  the  point  we  have  considered.  It 
is  sufficient  to  say  that  the  point  was  not  raised  on  the  trial,  and  no 
proof  was  given  as  to  the  law  of  Massachusetts.  We  cannot  take 
judicial  notice  that  the  law  of  another  State  differs  from  oar  ova 
McBride  v.  Farmers'  Bayik,  26  N.  Y.  450 ;   Leavenworth  v.  Brodc- 

wayy  2  Hill,  201. 
The  order  of  the  General  Term  of  the  Court  of  Common  Pleas, 

reversing  the  order  of  the  General  Term  of  the  Marine  Court, 

should  be  reversed,  and  the  order  of  that  court  affirmed. 

Ordered  aecordingbf' 

All  concnr. 
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Iniuranee — fin  —  eandUion'-^**  refln&deoal  or  earth  aili^^  —  k«ro$ene —  wn9$r- 

A  fire  insonuice  policy  on  a  stock  of  goods  was  conditioned  to  he  void.  If  "  re- 
fined  coal  or  earth  oils  are  kept  for  sale,  stored,  or  used  on  the  premises, 
without  written  consent."  On  the  application  the  agent  inspected  the 
premiiies,  and  saw  and  was  informed  that  keroeene  was  used  for  lighting: 
them.     HM,  that  such  ose  of  kerosene  did  not  avoid  the  policy. 

ACTION  on  a  fixe  insarance  policy.    The  opinion  states  the  case. 
The  defendant  had  judgment  at  trial,  which  was  reversed  at 
Oeneral  Term. 

C,  B.  Tracy,  for  appellant. 

John  L.  HiUi  for  respondent 

AndbbVs^  J.  The  policy  contains  a  condition  that  '^  if  cam- 
phene,  burning  fluid  or  refined  coal  or  earth  oils  are  kept  for  sale, 
stored  or  used  on  the  premises  without  written  consent  it  should 
be  void.''  The  insurance  was  upon  the  stock  of  wines^  liquors  and 
segars,  and  the  fixtures^  and  wearing  apparel  of  the  insured,  con- 
tained in  a  building  on  One  Hundred  and  Twenty-fifth  street  in 
the  city  of  New  York.  The  insured  at  the  time  and  after  the  policy 
issued,  used  kerosene  for  lighting  his  premises,  without  the  written 
consent  of  the  defendant.  The  circumstances  under  which  the 
insurance  was  efiected,  as  found  by  the  referee,  are,  that  McCarthy, 
the  plaintifTs  assignor,  made  application  to  the  defendant's  agent 
for  insurance  upon  his  stock,  fixtures  and  clothing,  and  thereupon 
the  agent  inspected  the  premises,  saw  the  means  there  provided  for 
lighting  them,  and  was  informed  by  McCarthy,  and  knew  that 
kerosene  oil  was  then  used  for  that  purpose  ;  and  afterward  the 
agent  procured  the  policy  to  be  issued  by  the  defendant  and  handed 
it  to  McCarthy,  receiving  from  him  the  premium.  The  question 
presented  is  whether,  under  these  circumstances,  the  use  of  kero- 
sene for  lighting,  without  the  written  consent  of  the  company, 
avoided  the  policy.  The  loss,  so  far  as  appears,  was  not  occasioned 
by  the  use  of  kerosene,  but  this  is  not  material,  if  its  use  by  the 
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insured^  without  the  written  consent  of  the  company,  was  under 
the  facts  of  the  case  a  violation  of  the  condition.  The  condition 
makes  no  mention  of  kerosene  by  that  designation.  Kerosene  U 
obtained  from  a  yariety  of  sources.  In  the  American  £ncjclo- 
pedia  (vol.  9,,  ed.  1874)  it  is  said  to  be  a  term  ^^  originally  employed 
as  a  trade-mark  for  a  mixture  of  certain  liquid  hydro-carboDi, 
used  for  purposes  of  illumination.  It  has  been  prepared  from 
bituminous  coal,  bituminous  shales,  asphaltum,  malthus,  wood, 
resin,  fish  oil. and  candle  tar."  But  it  is  doubtless  true,  thatat  the 
present  time,  its  practical  business  source  is  petroleum,  from  which 
it  is  obtained  by  processes  of  distillation  and  refinement  It  ii 
therefore  in  a  commercial  sense  a  refined  coal  or  earth  oil,  and  ii 
embraced  within  the  terms  used  in  the  policy.  But  it  cannot  be 
supposed,  without  imputing  bad  faith  to  tHe  defendant's  agent,  that 
the  use  of  kerosene  for  lighting  was  intended  to  be  prohibited. 
The  inference,  from  the  facts  found,  is  that  its  continued  use  was 
contemplated.  There  was,  so  far  as  appears,  no  suggestion  to  the 
contrary.  Both  parties  must  have  understood  that  the  application 
was  for  insurance  upon  the  property  in  its  existing  condition  and 
relations.  It  was  the  plain  duty  of  the  defendant's  agent,  when 
he  delivered  the  policy,  if  he  understood  that  it  prohibited  the  um 
of  kerosene  or  that  a  written  consent  to  its  use  was  necessary,  to 
have  so  informed  the  insured.  If  such  consent  was  necessaiy  the 
policy  was  a  nullity  from  the  beginning.  It  neyer  had  an  inception 
as  a  yalid  and  binding  contract.  It  is  quite  possible  that  the  in- 
sured was  ignorant  of  the  origin  of  kerosene,  and  that  he  might 
not  have  known  if  he  read  the  policy  that  kerosene  was  a  refined 
coal  or  earth  oil  within  the  condition.  He  could  only  have  known 
it  by  having  knowledge  of  facts  extrinsic  to  the  policy.  The  acts 
of  the  parties  were  a  practical  construction  of  the  language  of  the 
condition,  to  the  effect  that  kerosene,  as  used  by  the  insured,  wii 
not  within  it  It  is  not  a  case  where  the  language  used  unmistaka- 
bly points  to  the  use  of  kerosene,  or  where  the  insured  is  seeking 
to  escape  from  the  effect  of  the  condition  upon  the  ground  of  a 
parol  understanding  contrary  to  its  plain  import 

We  are  of  opinion  that  the  defendant  may  also  be  held  to  have 
waived  the  condition  requiring  consent  in  writing,  and  to  be 
estopped  from  setting  up  a  forfeiture,  for  breach  thereof,  within  tha 
case  of  Van  ScAoick  v.  Niagara  Fire  Ins,  Cb.,  68  N.  Y.  434,  and 
the  cases  therein  cited. 
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No  qaestion  arises  as  to  the  power  of  the  agent.  The  defendant 
was  a  foreign  corporation^  and  the  agent^  so  far  as  appears,  pos- 
seased  all  the  powers  of  a  general  agent  of  the  defendant. 

The  order  of  the  court  below  should  be  affirmed,  and  judgment 
«bflolnte  rendered  for  the  plaintiil  upon  the  stipulation. 

Order  afiinned,  and  judgment  accordingly. 


AllooncuT. 


Aybby  v.  Wilson. 

(81  N.  Y.  84L) 

Ooniraei  —  tale — part  ddwery  —  recovery  pro  tanto, 

Tbe  plaintiff  oontrmcted  to  sell  and  deiiyer  600  boxes  of  glaae  to  defendant, 
dellTerj  to  be  made  at  one  time.  Prior  to  anj  deliverj  the  defendant  wiote 
to  plaintiff  asking  for  immediate  deliverj  of  a  small  portion,  and  plaintiff 
tberenpon  deliyered  865  boxes.  The  defendant  received  and  used  this 
qoantitj,  and  afterward  wrote  that  he  wished  the  order  completed  in  a 
reasonable  time.  A  correspondence  ensned  as  to  the  terms  of  the  agree- 
ment. The  plaintiff  snbseqaentlj  offered  to  complete,  bat  defendant  de- 
clined on  the  ground  that  the  time  had  elapsed.  ffM,  that  the  plaintiff 
oonld  reooTer  for  the  amount  delivered.* 

ACTION  for  goods  sold  and  delivered.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

J7.  Ooweny  for  appellant. 

l%emas  AUieonj  for  respondent. 

MiLLEB,  J.  The  plaintiffs  made  an  oral  contract  with  the  de- 
fendants, by  which  they  agreed  to  sell  to  the  defendants,  at  a  price 
named,  699  boxes  of  glass^  which  were  to  be  delivered  together  at 
one  and  the  same  time.  They  delivered  a  portion  (365  boxes)  of 
the  glass,  and  the  referee  found  that  the  defendants  received  and 
accepted  the  same,  without  objecting  or  intimating  to  the  plaintiffs 
that  it  was  received  and  accepted  upon  any  conditions  whatever ; 
and  without  any  notice  that  they  would  not  thereby  consent  to  be* 
come  liable  to  pay  for  the  glass  so  delivered  and  accepted,  unless 
and  until  the  residue  should  be  delivered,  and  the  defendants  have 

•  See  IfOlasi  ▼.  MaUoy  (10  Neb .  288),  85  Am.  Rep .  4n! 
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not  oifered  to  return  the  same  or  any  part  thereof.  He  also  fonnd 
that  the  defendants  thereby  waived  the  condition  that  the  whole 
quantity  of  boxes  should  be  delivered  before  they  should  become 
liable  to  pay  for  the  part  delivered,  and  only  reserved  the  right  ud 
insisted,  from  time  to  time  thereafter^  that  the  residue  should  be 
delivered,  or  that  the  plaintiffs  should  pay  the  damages  sostaioed 
by  reason  of  the  omission  or  neglect  to  deliver  the  same. 

The  question  presented  is  whether  the  defendants  are  liable  to 
pay  for  the  boxes  of  glass  actually  received  and  retained  by  thenii 
without  the  delivery  of  the  remainder.  The  general  rule  in  ibis 
State  is  that  no  action  lies  upon  a  special  contract  for  the  price 
agreed  upon,  until  performance  of  such  contract.  This  rale  how- 
ever has  been  somewhat  qualified  in  its  application,  as  will  beeeeD 
by  a  reference  to  some  of  the  reported  cases. 

In  Smith  v.  Brady,  17  N.  Y.  173,  it  was  held  that  where,  in  s 
contract  for  the  erection  of  a  building  upon  the  land  of  another, 
performance  is  to  precede  payment  and  is  a  condition  thereofi  tbe 
builder,  having  substantially  failed  to  perform  on  his  part,  can  re- 
cover nothing  for  his  labor  and  materials,  notwithstanding  the 
owner  has  chosen  to  occupy  and  enjoy  the  erection .  It  wm  laid 
down  by  Gomstooe,  J.,  who  delivered  an  opinion  which  was  con- 
curred in  by  all  of  the  judges,  after  fully  discussing  the  subject,  that 
a  party  may  retain,  without  compensation,  the  benefits  of  a  partial 
performance,  where,  from  the  nature  of  the  contract,  he  mast  re- 
ceive such  benefits  in  advance  of  a  full  performance,  and  bv  its 
terms  or  just  construction  is  under  no  obligation  to  pay  until  the 
performance  is  complete.  The  case  of  a  contract  to  sell  and  de- 
liver goods  at  different  times,  to  be  paid  for  when  the  whole  aw 
delivered,  is  considered,  and  it  is  said  :  "  If  tbe  vendor  refuses  to 
perform  entirely,  without  good  cause,  the  purchaser  is  neither  boood 
to  pay  for  nor  to  return  the  goods  received  in  part  performance; 
and  the  case  of  ChampUn  v.  Rowley  (13  Wend.  258),  in  error  (I^^ 
id.  187)  is  cited.  It  may  be  remarked  that  in  the  latter  case  the 
contract  was  for  the  sale  of  hay,  which  was  not  to  be  delivered  at 
one  and  the  same  time,  on  account  of  which  $100  was  paid  in  ad- 
vance, and  the  balance  was  to  be  paid  when  the  whole  quantity  vas 
delivered.  In  the  case  at  bar  the  glass  was  not  to  be  delivered  id 
parcels  at  different  times,  and  there  was  to  be  only  one  and  a  singk 
delivery.  The  remarks  of  Judge  Comstock  appear  to  confine  the 
rule  to  the  cases  mentioned;  and  the  authorities  which  hold  that  a 
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recovery  cannot  be  had  where  the  contract  has  been  bnt  partially 
performed  are^  I  think,  within  the  principle  laid  down.  While 
then  the  defendants  were  not  bound  to  accept  a  delivery  of  a  por- 
tion of  the  boxes  of  glass,  and  had  a  right  to  reject  or  retain  the 
iAme  as  they  saw  fit,  yet  if  they  elected  to  receive  the  part  delivered, 
appropriated  the  same  to  their  own  nse,  and  by  their  acts  evinced 
that  they  waived  this  condition,  they  became  liable  to  pay  for  what 
was  actually  delivered.  This  rule  is  established  in  numerous  re- 
ported cases,  and  the  question  of  waiver  is  frequently  one  of  fact  to 
be  determined  by  the  circumstances  and  the  evidence.  VanderbiU 
V.  Eagle  Iroti  Works,  25  Wend.  665 ;  Corning  v.  (7oK,  5  id.  253 ; 
Krom  V.  Levy,  3  T.  &  0.  704 ;  6  id.  253 ;  Flanagan  v.  Demaresi,  3 
Bobt  173 ;  NormingUm  v.  Cooky  2  T.  &  C.  423 ;  Welch  v.  Moffaiy 
1  id.  575. 

The  cases  which  are  relied  upon  to  uphold  the  doctrine  that  an 
action  will  not  lie  for  the  price  of  goods  sold,  where  there  has  been 
an  acceptance  of  part,  do  not  go  to  the  extent  claimed,  and  are  not 
adverse  to  the  doctrine  of  waiver,  where  a  portion  has  been  received 
and  retained  and  the  acts  of  the  vendee  evince  an  intention  to 
waive  a  delivery  of  the  whole  at  one  and  the  same  time.  In  Catlin 
V.  TobiMy  26  N.  Y.  217,  the  goods  were  received  and  used  by  the 
vendee  under  a  contract  for  the  delivery  of  specified  quantities  at 
different  times,  and  the  quantity  delivered  being  less  than  that 
required  by  the  contract,  it  was  held  that  the  breach  was  a  bar  to 
an  action  for  the  price,  and  the  vendee  was  not  bound  to  wait  to 
see  whether  the  vendor  would  fully  perform  his  contract.  This 
rule  does  not  affect  the  principle  that  where  there  is  to  be  a  single 
delivery  at  one  and  the  same  time  and  only  part  of  the  goods  have 
been  received,  the  vendee  may  waive  the  right  to  insist  upon  such 
delivery  and  become  liable  to  pay  for  the  portion  actually  accepted 
and  appropriated.  Pratt  v.  Oulicky  13  Barb.  297,  sustains  the  doc- 
trine that  where  a  special  contract  is  entered  into,  which  is  entire, 
for  the  sale  and  delivery  of  property,  a  full  performance  by  the 
vendor  is  a  condition  precedent  to  his  right  of  action  against  the 
veodee  for  the  property  delivered  by  the  vendor  under  the  contract. 
There  can  be  no  dispute  as  to  this  rule,  and  it  in  no  way  interferes 
with  the  ruling  of  the  referee  that  a  delivery  of  the  entire  quantity 
may  be  waived  and  the  vendee  become  liable  for  what  actually  was 
dehvered.  Mcknight  v.  Dunlop,  4  Barb.  30,  on  appeal,  5  N.  Y. 
537,  holds,  that  where  there  is  a  verbal  agreement  for  the  vsale  of 
Vol.  XXXVII— 64 
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personal  property,  part  of  which  has  been  delivered  and  a  part  re- 
fused,  the  contract  was  a  yalid  one,  and  the  plaintiff  was  enti- 
tled to  recover  damages  for  the  nou-delivery  of  the  reddae.  This 
case  does  not  bear  directly  upon  the  question  whether  there  maybe 
an  acceptance  and  a  waiver  of  uu  entire  delivery,  so  as  to  render  the 
defendants  liable  for  what  was  received  by  them.  The  case  of  Mmd 
V.  Degolyer,  16  Wend.  635,  was  an  action  brought  to  recover  the 
price  of  a  quantity  of  timber  sold  and  delivered  upon  a  special  oon* 
tract;  and  it  was  held  that  the  vendor  was  not  entitled  to  reoorer 
under  a  quantum  meruit  for  a  portion  less  than  the  whole  quantity 
agreed  to  be  delivered,  notwithstanding  that  the  vendee  has  con- 
sented to  a  variation  of  the  contract  as  to  price  and  time  of  perform- 
ance. It  is  manifest  in  this  case  that  the  original  contract  was 
only  modified  and  not  abandoned ;  and  we  do  not  perceiye  that  it 
affects  the  question  of  acceptance  and  of  waiver  which  arises  in  the 
case  at  bar.  In  Paige  v.  Ott,  5  Den.  406,  the  contract  was  for  the 
delivery  of  a  quantity  of  timber  upon  a  given  day  at  a  price  to  be 
paid  upon  delivery.  A  part  only  was  delivered,  and  the  parties 
agreed  that  the  contract  should  be  considered  as  performed  apon 
the  delivery  of  another  quantity  at  a  still  future  day.  A  portion 
of  this  was  delivered  and  used  by  the  vendee,  and  it  was  held  that 
there  could  be  no  recovery  for  the  lumber  delivered  under  either 
contract  The  effect  of  the  parol  agreement  extending  the  time 
was  discussed  in  the  opinion,  and  it  was  decided  that  it  was  only  a 
modification  of  the  first.  The  question  of  acceptance  and  of 
waiver  was  not  considerod,  and  the  parties  had  themselves  agreed 
as  to  the  effect  of  a  failure  to  deliver  as  the  contract  originally  pro- 
vided. 

In  most  of  the  cases  cited  it  was  contemplated  that  the  perform- 
ance was  not  to  be  done  by  a  single  act  at  one  time,  but  by  a  sac- 
cession  of  acts,  and  the  intention  evidently  was  that  all  of  the« 
should  be  completed  as  a  condition  precedent  to  a  right  of  recovery- 
The  principle  established  is  that  the  parties  must  fulfill  the  terms 
of  the  contract.  They  have  a  right  however  to  act  outside  of  the 
contract  by  changing  its  terms  and  conditions,  especially  in  refer- 
ence to  the  time  of  delivery  of  the  goods  sold. 

Assuming  then  that  the  defendants,  after  accepting  and  appro- 
priating the  glass  received  by  them,  had  a  right  to  demand  a 
delivery  of  the  residue,  the  question  arises,  whether  they  intended 
to  insist  that  the  remainder  should  be  delivered  before  they  paid  or 
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became  liable  to  pay  for  the  portion  which  had  already  been  re- 
ceived and  accepted.  Although  they  received  and  accepted  a  por- 
tion of  the  boxes  of  glass,  withont  actual  knowledge  that  the 
balance  wonld  not  be  delivered,  the  evidence  shows  that  they  used 
the  glass  withont  any  notice  to  the  plaintiffs  that  they  insisted  upon 
a  delivery  of  the  remainder,  or  any  reservation  of  the  condition 
precedent  It  is  also  proved  that  prior  to  the  delivery  of  any  por- 
tion of  the  glass,  the  defendants  wrote  to  the  plaintiffs  to  forward 
them  at  once  a  small  portion,  which  was  described,  thus  indicating 
that  they  did  not  intend  to  insist  on  the  delivery  of  all  at  one  and 
the  same  time,  and  that  they  were  willing  to  accept  a  delivery  in 
parcels,  as  might  be  convenient.  Some  days  after  the  delivery  of 
a  portion  of  the  glass  to  the  defendants,  they  also  wrote  the  plaint- 
iffs that  they  wanted  the  order  completed  within  a  reasonable  time, 
and  would  like  to  hear  from  them  as  soon  as  convenient.  After 
this  a  correspondence  ensued  which  shows  that  the  parties  under- 
stood the  contract  differently,  the  plaintiffs  claiming  that  the  sah; 
was  made  subject  to  such  stock  as  the  plaintiffs  had  at  the  time  of 
receiving  the  order,  and  the  defendants  that  it  was  from  the  stock 
fist  furnished  by  the  plaintiffs'  agent,  and  each  insisting  upon  their 
own  constmction  of  the  terms  of  the  sale.  On  the  12th  of  Decem- 
ber, the  plaintiffs  wrote,  notifying  the  defendants  that  they  had 
glasses  of  siases  which  would  enable  them  to  complete  the  delivery 
of  the  whole  number  of  boxes  originally  ordered,  and  offered  to  do  so, 
npon  the  thirty  boxes  which  had  been  shipped  on  the  IGth  of  Octo- 
ber previously,  and  accepted  and  received,  being  allowed  as  part 
execution  of  the  contract ;  and  the  defendants  wrote  on  the  next 
day  declining  to  receive  the  glass  on  the  ground  that  the  time  for 
completing  the  contract  had  then  long  since  expired.  In  no  part 
of  the  correspondence  did  the  defendants  claim  or  take  the  position 
that  they  were  not  liable  to  pay  for  the  boxes  received,  in  case  the 
remainder  was  not  delivered.  They  insisted,  until  a  final  disagree- 
ment took  place,  that  they  were  entitled  to  an  amount  which  was 
Darned,  and  which  they  stated  that  they  charged  to  the  plaintiffs' 
account  for  discount  on  the  list  sold  from,  and  the  list  last  furnished, 
and  for  damages  which  they  had  sustained  by  reason  of  the  non- 
delivery of  the  remainder,  and  not  that  they  were  bound  to  pay  for 
what  had  not  been  delivered.  They  received  part,  negotiated  for 
the  residue  not  delivered,  claiming  damages  in  consequence  thereof, 
and  thus  waived  strict  performance  and  admitted  their  liability  for 
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the  price  agreed  npon,  deducting  the  charge  made  for  disooontor 
damages.  This  position  is  inoonsistent  with  the  claim  now  made, 
that  they  were  not  liable  at  all. 

In  view  of  these  facts,  there  was,  we  think,  sufficient  to  wamuii 
the  finding  of  the  referee,  to  the  efFect  that  the  oondition  wu 
waived.  While  the  defendants  had  the  right  to  recoup  any  dam- 
ages sustained  by  a  failure  to  deliver  the  glass  as  agreed  upon,  or 
to  bring  an  action  to  recover  the  amount  of  the  same,  they  caDOOt 
under  the  pleadings  in  this  action,  prevent  a  recovery  for  the  valne 
of  the  glass  actually  delivered,  as  they  have  not  set  up  any  oooDter- 
claim,  but  simply  based  their  defense  on  the  non-performance  of 
the  contract. 

The  judgment  should  be  affirmed 

JudgmwU  ^rmti 

All  concur. 


BoBiKSOK  V.  National  Bank  of  Nbwbbbkb. 

(81N.Y.  8».) 
National  bank  — jwr%$iHetion  of  State  eourU  over  —  attachmmU. 

A  State  court  hae  jurisdiction  of  an  action  on  oontiact  brought  bj  a  raodatf 
of  the  State  against  a  National  bank  located  in  another  State,  eioep(  m 
against  a  National  bank  that  has  committed  or  is  contemplating  an  let  of 
insolvency. 

An  attachment  can  issue  from  a  State  court  against  a  non-resident  Katioift^ 
bank. 

PROCEEDINGS  to  vacate  attachment    The  opinion  states  tbt? 
case.     The  application  was  denied  below. 

A,  R*  Z>ye^/,  for  appellant  Thecourthad  no  jurisdiction  to  issiH' 
thf  attachment  U.  S.  R.  S.  [ed.  of  1878],  §  524:2 ;  Farmm.  et^- 
Hank  V.  Bearing,  91  U.  S.  29;  Thomp.  Nat.  Bk.  Gas.  117;  Chw- 
peakv  Nat,  Bajik  v.  Firat  Nat.  Bank  of  Baltinwrty  40  Md.  i'J^: 
Tliomp.  Nat  Bk.  Cas.  503 ;  Central  Nat,  Bank  v.  Richland  .Vo/. 
Bank,  52  How.  Pr.  136  ;  RhonerY.  First  Nat  Bank,  U  Hnn.,  l'^6: 
Bowen  v.  First  Nat  Bank,  etc. ,  34  How.  Pr.  408  ;  Natumd  Pork 
BankY.  Chimt  1  Abb.   N.  C.  292;  Judiciary  Act  of  1789  [TI.S. 
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B.  S.  1878],  §§  629,  739,  sabds.  10  and  11 ;  Main  v.  Second  Na- 
iional  Bank,  6  Biss.  M ;  Orocker  v.  Marine  Nat.  Bank,  101  Mass. 
240,  242.  The  power  of  Congress  to  protect  National  banks  from 
attachment  and  other  process  before  judgment  is  unquestionable. 
Fhmier8\  eU.,  Bank  v.  Dearing,  91  U.  S.  29,  34 ;  Ventral  National 
Bank  v.  Richland  National  Bank,  62  How.  Pr.  136, 137 ;  Crocker 
T.  Marine  National  Bank,  101  Mass.  240,  242  ;  Chesapeake  Bank  v. 
First  National  Bank  of  Baltimore,  40  Md.  269 ;  8.  c,  17  Am.  Bep. 
601  ;  CadU  v.  Tracy,  11  Blatchf.  102 ;  Oshom  v.  Bank  U.  S.,  9 
Wheat.  783  ;  Martin  v.  Hunter^s  Lessee,  1  id.  304,  336-337 ;  T/ie 
Moses  Taylor,  4  Wall.  411,  429 ;  Rhonery.  First  National  Bank,  etc, 
14  Han»  126.  The  plaintiff  has  all  the  remedy  to  which  he  has  any 
just  claim  in  an  action  against  the  defendant  in  the  State  or  Fed- 
eral courts  of  North  Carolina.  Dudley  v.  Mayhew,  3  N.  Y.  15 ; 
First  Nat.  Bank  y.  Lamb,  57  Barb.  434 ;  Farmers?,  etc,.  Bank  y. 
Bearing,  91  XT.  S.  33,  34. 

T.  C,  Oronin,  for  respondent. 

Dakvobth,  J.  The  case  comes  here  upon  appeal  by  defendant, 
from  an*  order  made  by  a  General  Term  of  the  Supreme  Court  of 
the  fourth  department «  upon  the  following  facts  :  The  plaintiff  re- 
sides in  this  State,  and  is  a  creditor  of  the  defendant  The  de- 
fendant is  a  banking  association,  organized  under  the  laws  of  the 
United  States  (title  LXII,  IT.  S.  Bev.  Stat.),  and  located  at  New- 
beme, North  Carolina.  Upon  affidavits  showing  these  and  other 
facts  sufficient  to  bring  the  case  within  the  provisions  of  the  Code 
of  Civil  Procedure  in  force  in  this  State,  an  attachment  was  granted 
by  one  of  the  justices  of  the  Supreme  Court,  and  levied  upon 
property  of  the  defendant  in  the  city  of  New  York.  The  defend- 
ant moved,  at  the  Special  Term,  to  vacate  the  attachment,  but  the 
motion  was  denied,  and  the  order  there  made  affirmed  at  General 
Term.  It  is  from  the  order  of  affirmance  that  this  appeal  is  taken. 
The  defendant  seeks  to  sustain  the  appeal  upon  two  grounds  : 
First.  That  the  Supreme  Court  had  no  jurisdiction  over  the  action. 
Second.  If  otherwise,  that  it  had  no  power  to  grant  the  attach- 
ment. But  notwithstanding  the  ingenious  argument  of  the 
learned  counsel  for  the  appellant,  I  think  neither  position  can  be 
sustained. 

First.  As  to  jurisdiction. 
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It  is  not  necessary  to  consider  whether  Congress  might  have  con- 
ferred upon  the  Federal  courts  exclusive  jurisdiction  over  action 
against  National  banks,  and  prohibited  the  State  courts  from  enter- 
taining them,  but  this  could  be  done,  if  at  all,  onlv  by  express  Ian 
guage  or  provisions  consistent  only  with  that  construction.    Hou^ 
ton  V.  Moarey  6  Wheat.  1,  and  other  cases  cited  infra.    In  ite  ab- 
sence, a  State  court  would  have  the  same  power  and  junsdiction  la 
suits  to  which  a  National  bank  was  a  party,  as  if  it  was  an  individ- 
ual.    Bowen  v.  First  Nat.   Banh  of  Afedina,  34  How.  Pr.  409; 
Cooke  V.  State  Nat.  Bank  of  Boston,  52  N.  Y.  96 ;  8.  c,  11  Am. 
Rep.  667.     I  do  not  find  such  language  or  provisions  in  the  act 
under  which  the  defendant  is  organized.      Nor  is  its  existenoe 
claimed  by  the  learned  counsel  for  the  appellant,  who  has  submitted 
this  case  in  an  exhaustive  oral  and  printed  argument.    In  the  latter 
he  says  :  ^'  And  Congress  has  not  only  nowhere  deprived  St»te 
courts  of  jurisdiction  of  actions  against  Natii>nal  banks,  bat  has 
expressly  conferred  it,  at  the  same  time  conferring  a  similar  jnrLr 
diction   upon   the  Federal   courts  ;  but  in   both   cases   requiring 
actions  and  proceedings  against  them  to  be  brought  in  the  Staff 
where  they  are  located  and  protecting  them  from  attachment  and 
similar  process  before  jvdgment/^  and  asserts  that  '^  the  plaintiff  has 
all  the  remedy  to  which  he  has  any  just  claim,  in  an  action  against 
the  defendant,  in  the  State  or  Federal  courts  of  North  Carolina.'* 
The  contention  then  is,  that  outside  of  the  State  where  the  bank  if 
located,  neither  Federal  nor  State  courts  have  jnrisdiction,  and  that 
redress  for  any  cause  of  action  must  be  there  sought     And  as  it 
has  been  held  that  the  statute  referred  to  extends  to  actions  by,  as 
well  as  against  these  corporations  {Kennedy  v.  Oibson,  8  Wall.  498)* 
it  would  follow  that  the  bank  must  confine  its  operations  to  the 
limits  of  its  own  State,  or  be  deprived  of  legal  and  judicial  aid  to 
enforce  its  rights.     This  construction  seems  to  be  unwarranted. 
By  the  very  conditions  of  its  being,  the  defendant  was  endowed 
with  certain  powers  and  privileges,  in  the  exercise  of  which  it 
might  be  brought  into  relation  with  citizens  of  different  States, 
and  we  might  therefore  expect  that  its  liability  arising  theretroo 
could  be  enforced  in  the  same  manner,  and  to  the  same  extent 
as  if  it  was  a  natural  person,  and  not  a  creation  of  the  lav. 
Its  business  was  to  loan  money,  and  discount  commercial  paper, 
and  although  located  in  North  Carolina,  its  transactious  might 
extend  into  other  States,  for  its  interests  would  follow  the  per* 
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«ou  of  its  debtor,  and  it  would  be  coocerDed  in  the  disposition 
of  his  property,  wherever  situated.  It  is  therefore  provided  that 
'Mt  may  pnrchaso  and  hold  such  real  estate  as  may  bo  mort- 
gaged to  it  in  good  faith  by  way  of  secarity  for  debts  preTiously 
contracted,  or  such  as  shall  be  conveyed  to  it  in  satisfaction  of  sim- 
ilar debts  contracted  in  the  course  of  itsdealings,  or  such  as  it  shall 
purchase  at  sales  under  judgments^  decrees  or  mortgages  held  by  it, 
or  shall  purchase^  to  secure  debts  due  to  it."  §  5137,  sub.  2,  3,  U. 
8.  Rev-.  Stat  It  is  obvious,  then,  that  it  might  have  occasion  to 
sue  its  debtor  in  any  State,  and  resort  to  the  courts  therein  for  pro- 
tection in  the  enjoyment  of  the  property  which  it  is  thus  permitted 
to  acquire.  As  the  owner  of  property  it  might  also  incur  liability 
to  citizens  of  the  State,  or  the  municipality  where  it  was  situated, 
aud  we  also  find  that  it  may  incur  a  statutory  liability  to  its  bor- 
rower, and  that  if  it  violates  the  law  relating  to  interest,  he  may 
recover  back  twice  the  amount  of  excessive  interest  paid  by  him. 
Against  it  therefore  the  individual  might  find  it  necessary  to  put 
in  motion  the  machinery  of  the  courts;  and  from  these  powers  and 
liabilities  a  right  on  either  side  to  do  so  might  be  implied. 

But  this  is  not  left  to  implication.  The  statute  declares  that  the 
defendant  may  ^'sue  and  be  sued  in  any  court  of  law  and  equity,  as 
fully  as  a  natural  person."  §  5136,  sub.  4.  Now  such  a  person,  a 
citizen  of  North  Carolina,  might  sue  in  any  State  where  he  could 
fi»d  his  debtor,  or  the  property  of  his  debtor,  and  he  was  liable  to 
be  sued  in  any  State  where  he  might  happen  to  be,  or  where  his 
property  could  be  found,  and  the  proceeding  would  in  the  courts 
of  the  State  be  according  to  the  jurisdiction  given  to  them  by  the 
State.  'Such  suit  might  also  be  brought  in  the  courts  of  the  United 
States,  provided  the  contending  parties  were  not  citizens  of  the 
same  State.  If  they  were,  it  could  not  have  been  until  the  passage 
of  the  National  Banking  Act  of  1864,  §  57,  amended  March  3, 1873, 
Tol.  17,  TJ.  S.  Stat,  at  Large,  chap.'269,  §  2 ;  §  5198,  U.  S.  Rev. 
Stat,  where  it  was,  among  other  things,  enacted,  '^  that  suits,  ac- 
tioHR,  and  proceedings,  against  any  association  under  this  act,  may 
be  had  in  any  Circuit,  District,  or  Territorial  court  of  the  United 
States,  held  within  the  district  in  which  such  association  may  be 
established."  The  evident  object  of  this  provision  was  to  give  the 
Federal  court  jurisdiction  without  regard  to  the  citizenship  of  the 
plaintifE.  11  Blatehf.  102.  But  the  same  section  further  provides 
that  such  suit,  ete.,  may  also  be  had  '*in  any  State,  county,  or 
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municipal  courts  in  the  county  or  city  in  which  such  association  » 
located,  having  jurisdiction  in  similar  cases."  And  as  above  stated, 
this  section  has  been  construed  so  as  to  permit  suits  by^  as  well  a» 
against  the  corporation.  Kennedy  v.  Oihson,  8  WalL  498.  It  is 
this  clause  upon  which  the  appellant  relies  in  support  of  the  propo- 
sition we  are  now  considering.  It  has  however  been  already  declared 
in  this  court,  that  these  words  cannot  be  construed  as  taking  away 
the  jurisdiction  of  the  courts  of  this  State  over  associations  similiir 
to  this  defendant  {Cooke  v.  8t<Ue  Nat.  Bank  of  BoetoUy  52  N.T. 96; 
8.  c,  11  Am.  Bep.  669),  and  the  argument  on  which  that  case  rests 
need  not  be  repeated.  It  finds  confirmation  however  in  the  conse- 
quences likely  to  result  from  a  different  doctrine.  Nor  can  we  sup- 
pose that  the  general  power  and  liability  to  sue  and  be  sued,  giren 
by  statute  as  above  stated,  was  intended  to  be  repealed  or  modifitd 
in  this  indirect  manner.  The  general  liability  subjects  them  to  an 
action  in  any  court  in  which  an  individual  in  like  circumstances 
might  be  sued,  and  the  subsequent  enumeration  of  particular ooarts, 
without  words  of  exclusion,  cannot  have  the  effect  to  deprive  other 
courts  of  jurisdiction.  Owens  v.  Woosfnan,  L.  B.,  3  Q.  B.  469.  If 
it  was  otherwise,  then  a  citizen  of  this  State  having  a  claim  upoQ 
land  in  which  a  banking  association,  located  in  another  State,  had 
an  adverse  interest,  would  be  compelled  to  go  thei'e  to  assert  bis 
rights  as  against  it  Yet  the  contrary  has  been  held  by  the  Supreme 
Court  of  the  United  States  in  a  recent  case.  Casetfy  Recr.,  v.  Aiamt^ 
102  17.  S.  66.  Beferring  to  section  5198,  above  cited,  the  coart 
holds  that  it  applies  to  transitory  actions  only,  and  not  to  snch  as 
are  by  law  local  in  their  character,  Waite,  C.  J.,  saying:  "Section 
5136  subjects  the  banker  to  suits  at  law  or  in  equity  as  fully  as  nat- 
ural persons,  and  there  is  nowhere  in  the  Banking  Act  any  evidence 
of  an  intention  on  the  part  of  Congress  to  exempt  bankers  from  the 
ordinary  rules  o'f  law  affecting  the  locality  of  actions  founded  on 
local  things.  The  distinction  between  local  and  transitory  actions  is 
as  old  as  actions  themselves,  and  no  one  has  ever  supposed  that  laws 
which  prescribed  generally  where  one  should  be  sued,  included  snch 
suits  as  were  local  in  their  character,  either  by  statute  or  the  com* 
mon  law,  unless  it  was  expressly  so  declared.  Local  actions  are  in 
the  nature  of  suits  in  rem,  and  are  to  be  prosecuted  where  the  thin; 
on  which  they  are  prosecuted  is  situated.  To  give  the  act  of  Con- 
gress a  different  construction  would  be  in  effect  to  declare  that  a 
National  bank  could  not  be  sued  at  all  in  a  local  action  where  the 
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thing  about  which  the  suit  was  brought  was  not  in  the  judicial  dis- 
trict of  the  United  States  within  which  the  bank  was  located.  Such 
a  result  could  never  have  been  contemplated  by  Congress.*' 

We  may  construe  the  words  of  section  5198,  which  confer  power 
to  bring  suits  in  certain  specified  courts  as  permissive  merely,  and 
not  mandatory,  and  therefore  not  limiting  the  general  rule  which 
permits  civil  cases  arising  under  the  laws  of  the  United  States  to 
be  prosecuted  and  determined  in  the  State  courts,  unless  exclusive 
jonsdiction  of  them  has  been  vested  in  the  Federal  courts,  or  unless 
Congress  has  prohibited  the  State  courts  from  entertaining  juris- 
diction of  such  cases.  Clafiin  v.  Houseinan,  93  U.  S.  130 ;  1  Kent 
Com.  395,  396  ;  Bank  of  Untied  States  v.  Deveaux,  5  Cr.  85  ;  Osborn 
T.  United  States  Bank,  9  Wheat.  738 ;  liall  v.  Feltony  1  N.  Y.  537. 
In  Houston  v.  Moore^  5  Wheat.  1,  Mr.  Justice  Washikgton,  in  de- 
liTering  judgment,  says  (page  27) :  '^  I  hold  it  to  be  perfectly  cleur 
that  Congress  cannot  confer  jurisdiction  upon  any  courts  but  such 
as  exist  under  the  Constitution  and  Laws  of  the  United  States ; 
although  the  State  courts  may  exercise  jurisdiction  in  cases  author- 
ized by  the  laws  of  the  State  and  not  prohibited  by  the  exclusive 
jurisdiction  of  the  Federal  courts.''  And  that  case  also  holds  that 
the  mere  assignment  of  jurisdiction  to  a  particular  court  does  not 
necessarily  render  it  exclusive.  It  may  very  well  be  that  when  the 
right  in  controversy  is  created  by  an  act  of  Congress,  and  the 
remedy  is  prescribed  to  be  by  suit  in  the  Federal  courts,  the  State 
courts  have  no  jurisdiction.  But  that  is  not  this  case,  nor  are  there 
words  of  exclusion.  If  we  look  into  other  laws  enacted  by  Con- 
gress, and  in  which  provision  is  made  for  proceedings  before  one 
court  rather  than  another,  we  shall  find  a  marked  difference  in  lan- 
gnage  implying  clearly  a  different  intent.  In  title  13,  chapter  12, 
United  States  Bevised  Statutes,  concerning  the  judiciary,  eight 
classes  of  suits  and  proceedings  and  litigants  of  particular  charac- 
ter are  specified,  and  as  to  them  it  is  said :  '^  The  jurisdiction  vested 
in  the  courts  of  the  United  States  *  *  *  shall  be  exclusive  of 
the  courts  of  the  several  States."  We  cannot  doubt  that  language 
equally  explicit  would  have  been  used  had  a  similar  purpose  been 
entertained  in  regard  to  matters  of  controversy  under  the  Banking 
Law.  It  was  not,  and  for  this  and  other  reasons  above  stated,  I  am 
of  the  opinion  that  the  Supreme  Court  had  jurisdiction  of  the 
matter  involved  in  this  action. 

Second,  Is  the  attachment  prohibited  ? 
Vol.  XXXVII  —  65 
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To  determine  this  we  must  look  at  the  whole  section  relating  to 
it  It  is  section  5242  of  the  United  States  Revised  Statntes  (edi- 
tion of  1878),  and  is  in  these  words  : 

^'  §  5242.  All  transfers  of  the  notes,  bonds,  bills  of  exchange, 
or  other  eridences  of  debt,  owing  to  any  National  banking  aBsocit- 
tion,  or  of  deposits  to  its  credit ;  all  assignments  of  mortgages, 
sureties  on  real  estate,  or  of  judgment  or  decrees  in  its  fiiYor ;  all 
deposits  of  money,  bullion  or  other  valuable  thing  for  its  nse,  or 
for  the  use  of  any  of  its  shareholders  or  creditors,  and  all  pajmeots 
of  money  to  either,  made  after  the  commission  of  an  act  of  in- 
solvency, or  in  contemplation  thereof,  made  with  a  view  to  preTent 
the  application  of  its  assets  in  the  manner  prescribed  by  this  chap- 
ter, or  with  a  view  to  the  preference  of  one  creditor  to  another, 
except  in  payment  of  its  circulating  notes,  shall  be  utterly  null  and 
void ;  and  no  attachment,  injunction  or  execution  shall  be  iasoed 
against  such  association  or  its  property  before  final  judgment  in  anj 
suit,  action  or  proceeding  in  any  State,  county  or  municipal  court.** 

It  is  found  in  title  62,  chapter  4,  entitled  '' Dissolution  and  Re- 
ceivership," and  although  in  ordinary  cases  it  is  said  that  the  title 
of  an  act  of  Congress  is  entitled  to  little,  if  any,  weight  (Hodden 
V.  The  Colleetor,  5  Wall.  107),  yet  when  it  occurs  in  the  revision  of 
the  statutes,  it  cannot  be  entirely  disregarded.  It  would  seem 
in  such  a  case  to  indicate,  with  great  certainty,  what  was  in  the 
mind  of  the  legislator.  The  subject-matter  of  the  aection  is  the 
transfer  of  property  by  a  banking  association  made  ^' after  the  com- 
mission of  an  act  of  insolvency,  or  in  contemplation  thereof ;"  and 
when  made  under  the  circumstances  therein  stated,  such  transfer, 
it  says,  '' shall  be  utterly  null  and  void  ;  and  no  attachment  *  ^  * 
shall  be  issued  against  such  association  or  its  property,  before  final 
judgment,  in  any  suit,  action  or  proceeding,  in  any  State,  count? 
or  municipal  court."  We  concur  with  the  (General  Term  in  the 
opinion  that  these  words  of  prohibition  must  be  deemed  to  have  the 
same  relation  as  the  other  things  prohibited,  and  apply  only  to  in- 
solvent corporations,  or  one  about  to  become  so,  and  that  the  object 
of  the  entire  section  is  to  prevent  one  creditor  of  a  corporation, 
whose  assets  are  insufficient  to  meet  its  liability,  from  obtaining  a 
preference,  whether  it  is  sought  through  a  voluntary  assignment,  or 
transfer  or  payment,  or  the  form  of  a  legal  proceeding.  It  is  plain 
that  this  is  not  the  case  before  us.  Nor  is  the  cause  of  action 
created  by  the  act ;  nor  does  it  arise  in  consequence  of  the  violation 
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of  any  of  iU  proYisions.  It  is  for  breach  of  contract,  a  remedy  for 
wbichy  by  action,  exists  at  common  law,  and  for  the  enforcement  of 
which,  against  the  property  of  a  non-resident,  the  statute  has  given 
the  snit  in  qnestion.  It  is  a  proceeding  in  rem  merely,  not  in  per^ 
sonam;  for  that  purpose  the  court  neither  has,  nor  does  it  assume 
to  have,  jurisdiction.  People  v.  Bakery  76  N.  Y.  87  ;  B.  c.,.82  Am. 
Rep.  274.  It  must  therefore,  like  other  proceedings  in  rem,  be  prose- 
cuted where  the  thing  on  which  it  is  founded  is  situated.  Caeegj  Redr^ 
Y.  AdamSy  supra.  The  attachment  is  not  to  bring  the  defendant  into 
court ;  its  object  is  to  give  the  plaintiff  execution  against  the  thing 
attached  {Kilbum  v.  Woodworth,  5  Johns.  37 ;  4  Am.  Dec.  321)  ;  it 
does  not  go  beyond  it.  It  is  not  to  compel  the  payment  of  debts, 
but  to  make  the  property  of  absentees  liable  for  their  debts.  Execu- 
tion can  go  no  further,  either  against  the  property  or  the  person. 
It  is  confined  to  the  property  taken,  and  if  it  cannot  be  maintained* 
the  plaintiff  is  remediless,  unless  he  goes  out  of  his  own  State  and 
into  the  place  where  the  debtor  is  located.  For  as  we  have  seen, 
according  to  the  appellant's  theory,  the  State  court  has  jurisdiction 
only  in  that  place,  and  the  same  statute  which  confers  it,  in  like 
manner  restricts  the  jurisdiction  of  the  Federal  courts. 
The  order  appealed  from  should  be  afiSrmed  with  costs. 

Order  affirmed. 
All  concur. 


Brill  v.  Ttjttlb. 

(81N.Y.4M.) 
BUI  of  exchange — asngnment  —  equitable,  of  man^jf  P^  ffrtno  due  —  notice. 

A.  Ik  8.,  being  engaged  in  repairing  a  house  for  dt^fcindant,  called  npon  him 
with  the  plaintiff,  and  requested  him  to  accept  an  order  in  favor  of  the 
plaintiff  for  $800,  or  give  him  a  note  or  some  security  therefor,  which  he  re- 
foaed  to  do.  Thereupon  A.  k  S.  gave  the  plaintiff,  for  value,  a  written 
order  on  defendant  for  $800,  directing  him  to  "  charge  same  to  our  account, 
for  labor  and  materials  performed  and  furnished  in  the  repairs  and  altera- 
tions of  the  house,"  etc.  The  defendant  refused  to  pay  or  recognize  this 
order.  At  this  time  the  worlt  was  nearly  finished,  but  the  amount  due  was 
uncertain.  Held,  that  the  order  was  an  assignment  of  so  much  of  the 
amount  due  or  to  become  due ,  and  a  subsequent  payme&«  by  the  d^ife^id^nt 
to  A.  &  S.  in  disregard  of  the  order  was  wrongful,  ^iad  zxo  defsnso  v>  an 
action  ou  the  order  * 

•See  Jarvie  v.  Wilaon  (48  Conn.  WJ,  V,  Am.  r.ep.  jfl. 
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ACTION  on  an  order  for  money.    The  opinion  states  the  ctfe. 
The  plaintiff  had  judgment  at  trial>  which  was  revened  it 
General  Term. 

Tliomaa  Richardson^  for  appellants. 

Amos  H.  Prescoit,  for  respondent  The  instrament  is  a  bill  of 
exchange,  and  the  defendant  could  not  be  charged  upon  it  without 
proof  that  he  accepted  it,  in  writing,  and  it  could  not  opeAito  as 
an  assignment.  3  R  S.  [6  th- ed.],  §  G,  p.  68;  Shavers.  WesUrn 
Union  Telegraph  Co.y  57  N.  T.  463 ;  Kellsy  y.  Mayor  of  BrooUfn,  4 
Hill,  264  ;  Ohitty  on  Bills,  158  [Am.  ed.  of  1839 J  ;  HaU  v.  aty  of 
Buffalo,  1  Keyes,  193  ;  2  Abt.  Ct.  App.  Dec.  301 ;  Luff  t.  P(xpt, 
5  Hill,  413,  417 ;  Harris  v.  Clark,  3  N.  T.  93 ;  MandevOk  t. 
Welch,  6  Wheat.  277  ;  Parker  v.  City  of  Syracuse,  31  N.  T.  376 ; 
Hutter  Y.  Ellwanger,  4  Lans.  8;  Alger  y.  Scotty  54  N.  Y.  U; 
Munger  y.  Shaniion^  61  id.  251.  The  distinction  that  has  always 
existed  between  a  bill  of  exchange  and  a  check,  or  order,  or  draft, 
drawn  on  and  payable  out  of  some  particulai*  or  specified  fund,  still 
remains.  Attorney- General  y.  Continental  Life  Lisurance  00.^1^ 
N.  Y.  325  ;  8.  c,  27  Am.  Eep.  55  ;  Reid  y.  Pryor,  20  Alb.  LJ.53; 
Hutter  Y.  Ellwanger,  4  Lans.  13 ;  Ehrichs  \.  DeMiU,  75  N.  Y.  370; 
Ohitty  on  Bills,  55  ;  Cook  v.  SatterUe,  6  Cow.  108 ;  Marine  Bsftk 
Y.  Jauncey,  3  Sandf.  260  ;  Edw.  on  Bills,  144;  McLeed  y.  Sfux,- 
Str.  762 ;  Hoyt  y.  Lynch,  2  Sandf.  328  ;  Pope  y.  Luff,  5  Hill,  413 ; 
N.  V.  and  V.  Bank  v.  Gibson,  5  Duer,  574 ;  CowperthwaiU  ▼. 
Sheffield,  3  N.  Y.  243  ;  Winter  y.  Drury,  3  Sandf.  257;  ShuttU- 
worth  Y.  Bruce,  7  Robt.  161 ;  Loonie  y.  Hogan,  9  N.  Y.  435;  Lsfii 
it  Cook  Y.  Bank  N.  America,  49  Barb.  221. 

Rapallo,  J.  The  difficulty  in  this  case  consists  rather  in  ascer- 
taining the  true  construction  to  be  put  upon  the  order,  than  the  legal 
principles  applicable  to  the  case.  There  can  be  no  doubt  as  to  tbe 
rule,  that  when  for  a  Yaliiable  consideration  from  the  payee,  an  order 
is  drawn  upon  a  third  party  and  made  payable  out  of  a  particnUr 
fund,  then  due  or  to  become  dne  from  him  to  the  drawer,  tbede 
livery  of  the  order  to  the  payee  operates  as  an  assignment  ;m»to^ 
of  the  fund,  and  the  drawee  is  bound,  after  notice  of  snch  assign- 
ment,  to  apply  the  fund,  as  it  accrues,  to  the  payment  of  the  order 
and  to  no  other  purpose,  and  the  payee  may,  by  action,  compel  snch 
application.     It  is  equally  well  established  that  if  a  draft  he  dniT» 
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generally  upon  the  drawee,  to  be  paid  by  him  in  the  first  instance, 
on  the  credit  of  the  drawer  and  without  regard  to  the  source  from 
which  the  money  nsed  for  its  payment  is  obtained,  the  designation 
by  the  drawer  of  a  particular  fund,  out  of  which  the  drawee  is  to 
subsequently  reimburse  himself  for  such  payment,  or  a  particulai 
account  to  which  it  is  to  be  charged,  will  not  convert  the  draft  into 
an  assignment  of  the  fund,  and  the  payee  of  the  draft  can  have  no 
action  thereon  against  the  drawee  unless  he  duly  accepts.  In  all 
cases  therefore  in  which  a  particular  fund,  to  accrue  infuturo^  is 
designated  in  the  draft,  and  the  language  is  ambiguous,  the  turning 
|X)int  is  whether  it  was  the  intention  of  the  parties  that  the  pay- 
ment should  be  made  only  out  of  the  designated  fund,  when  or  as 
it  should  accrue,  or  whether  the  direction  to  the  drawee  to  pay  was 
intended  to  be  absolute,  and  the  fund  was  mentioned  only  as  as6uioe 
of  reimbursement,  or  an  instruction  as  to  book-keeping. 
The  order  in  this  case  was  in  the  following  words  : 

"  Mohawk,  August  31,  1876. 
"  Jebokb  Tuttlb  : 

*^  Pay  Brill  &  Bussell  three  hundred  dollars  and  charge  the  same 
to  our  account  for  labor  and  materials  performed  and  furnished  in 
the  repairs  and  alterations  of  the  house  in  which  you  reside,  in  the 
village  of  Mohawk. 

"J.  P.  ACKERMAN  &  Sox.'' 

If  at  the  time  this  order  was  drawn  the  drawers  had  to  their  credit 
on  the  designated  account,  the  sum  of  three  hundred  dollarsor  more, 
and  this  fact  was  understood  by  the  parties,  there  would  be  no  dif- 
ficulty in  holding  that  the  intention  was  to  transfer  that  credit  or 
balance /^o  tantoioihe  plaintiffs,  by  substituting  them  in  the  place 
of  the  drawers  as  the  recipients  thereof.  It  would  be  fair  to  presnme 
in  that  case  that  it  was  intended  that  the  payment  should  be  made 
oat  of  the  balance  of  account  in  the  hands  of  the  drawee,  and  not 
on  the  general  credit  of  the  drawer,  and  that  the  direction  to  charge 
the  payment  to  that  account  was  an  appropriation  of  such  balance 
to  the  extent  necessary  to  meet  the  order.  The  complaint  alleges, 
•ind  when  the  plaintiff  rested  tho  allegation  was  sustained  by  proof, 
that  when  the  order  was  drawn,  August  31,  and  when  it  was  pre- 
sented, September  1,  there  was  a  sufiBcient  amount  due  and  ad- 
mitted to  be  due  from  the  drawee  on  the  account  mentioned  in 
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tho  order,  to  pay  it  The  motion  for  a  nonsuit  was  therefore 
properly  denied. 

The  evidence  as  to  the  amount  due  on  the  aooonnt,  and  as  to  tk 
admission  of  the  defendant,  was  however  controverted  by  evidence 
on  his  behalf,  and  that  question  was  submitted  to  the  jury,  with 
the  instruction  that  the  plaintiffs  were  entitled  to  recover  aoj 
moneys  owing  by  the  defendant  to  the  drawers  on  the  1st  of  Sep- 
tember, 1876,  the  day  of  the  presentation  of  the  order  to  him,  and 
at  any  time  thereafter  before  the  commencement  of  this  suit,  oo 
the  account  mentioned  in  the  order,  which  were  not  otherwise  ip- 
propriated  on  the  1st  of  September,  and  under  this  charge  the  jury 
found  for  the  plaintiff  the  sum  of  t243. 

This  instruction  brings  up  the  question,  whether,  assuming  that 
the  fund  to  meet  the  order  had  not  accrued  and  become  payable 
when  it  was  drawn  and  presented,  the  intention  was  that  the  pay- 
ment should  be  made  out  of  the  fund  when  it  should  accrue,  and 
that  such  payment  should  be  charged,  when  made,  against  the  sums 
thus  becoming  due,  or  whether  it  was  intended  as  a  direction  to  the 
drawee  to  advance  the  amount  of  the  order  without  regard  to  the 
state  of  the  account,  and  charge  the  amount  thus  advanced  to  the 
drawers,  and  subsequently  reimburse  himself  out  of  the  anou  to 
become  due  from  him  to  the  drawera  on  the  specified  account 

Considerable  evidence  was  given  of  the  circumstances  surrounding 
the  transaction,  and  of  the  negotiations  between  the  parties  pre- 
ceding the  giving  of  the  order,  and  it  may  be  that  a  mixed  queftion 
of  law  and  fact  was  presented  which  would  have  justified  tho  conrt, 
if  requested,  in  submitting  the  question  of  the  intentions  and  under- 
standing of  the  parties  to  the  jury.  But  no  such  request  wssmade; 
and  both  parties  requested  the  court  to  construe  the  order,  and 
therefore  if  any  question  of  fact  was  involved,  it  was  submitDed  to 
the  decision  of  the  court.  It  was  a  conceded  fact  that  the  drawers 
had  a  contract  with  the  defendant  for  repairing  his  honso,  for  which 
they  were  to  receive  tl,100,  and  the  defendant  testified  that  there 
was  no  set  time  when  it  was  to  be  paid  ;  that  he  expected  it  was  to 
be  paid  when  the  work  was  completed,  but  advanced  from  time  to 
time  on  account  of  labor,  etc.  The  drawers  also  did  extra  work,  to 
the  amount  of  t03.  and  the  job  was  nearly  completed  at  the  time 
the  order  was  drawn.  It  was  also  an  uncontro verted  fact,  that  the 
drawers  owed  the  plaintiffs  $300  ;  and  before  drawing  the  order, 
one  of  the  drawers  and  one  of  the  plaintiffs  went  together  to  the 
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defendaDt,  and  the  defendant  testified  that  they  then  asked  him  to 
accept  an  order  in  favor  of  plaintiffs  for  $300,  or  give  them  a  note 
or  some  seoarity  for  the  money,  and  that  he  refused.  The  testimony 
is  conflicting,  as  to  whether  the  amount  then  due  from  the  defend- 
ant was  admitted  or  discussed.  Immediately  after  this  conversation, 
the  order  in  question  was  drawn  and  delivered  to  the  plaintiff.  It 
was  several  times  presented  to  the  defendant,  but  he  refused  to  pay 
or  recognize  it.  The  amount  due  from  defendant  to  the  drawers, 
at  or  after  the  time  of  the  presentation  of  the  order,  on  the  desig- 
nated account,  was  severely  litigated  on  the  trial,  and  the  verdict 
establishes  that  it  was  $243.  It  can  hardly  be  conceived,  that  under 
these  circumstances,  any  of  the  parties  could  have  understood  the 
order  as  a  request  to  the  defciicli^nt  to  advance  $300,  or  any  part  of  it, 
unless  it  was,  or  should  become,  due  from  him  to  the  drawers  on  the 
contract  and  account  for  repairs,  etc.  Itslauguagedoesuot  necessarily 
require  such  a  construction,  and  if  ambiguous,  should  bo  interpreted 
with  reference  to  the  circumstances  under  which  it  was  given.  Whitens 
Bank  V.  Mylesy  73  N.  T.  335.  These  are  all  inconsistent  with  such  a 
view.  The  defendant  had  already  absolutely  refused  to  accept  an  order 
or  give  any  note  or  security  for  the  money  due  plaintiffs,  and  this  was 
known  to  all  the  parties,  and  it  would  have  been  idle  to  draw  a  draft 
upon  him  for  any  other  purpose  than  as  a  direction  to  pay  to  the 
plaintiffs  such  sums  as  were  or  might  become  due  to  the  drawers  on 
their  account  for  repairs,  etc.  The  direction  in  the  order  to  charge 
the  money  to  bo  paid  thereon  to  that  account,  indicates,  we  think, 
sufficiently,  in  connection  with  the  surrounding  circumstances,  that 
the  payments  were  to  be  made  out  of  the  moneys  due,  or  to  become 
due,  on  the  account,  and  all  parties  must  have  so  understood  it. 
If  such  is  its  true  construction,  it  was  an  assignment  of  the  fund 
within  all  the  authorities.  It  was  the  plain  duty  therefore  of  the 
defendant,  after  notice  of  the  plaintiffs'  rights,  to  apply  the  money 
in  the  order,  and  if  he  afterward  paid  it  over  voluntarily  to  the 
drawers,  he  did  so  in  his  own  wrong. 

The  case  of  Shaver  v.  Western  Union  Telegraph  Co.^  67  N.  Y. 
459,  is  relied  upon  as  decisive  of  this  case  in  favor  of  the  respondent. 
The  circumstances  of  that  case  were  very  peculiar. 

The  order  was  drawn  in  pursuance  of  a  previous  special  arrange- 
ment, known  to  the  payee,  whereby  the  drawer  was  authorized  to 
revoke  it,  and  this  was  a  controlling  circumstance,  which  deprived 
it  of  the  character  of  an  absolute  assignment     Lott,  Coni'r,  in 
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delivering  the  opinion,  says:  '^Notice  was  thereby  given  to  the 
party  who  advanced  money  on  the  faith  of  the  order,  that  it  was 
not  to  be  oonaidered  an  absolate  assignment  of  the  sums  that  shoaid 
become  payable  at  the  end  of  each  month>  bat  that  it  was  subject 
to  the  right  of  Borst  (the  drawer)  to  revoke  it."  '^  Any  and  erery 
person  taking  it  took  it  snbject  to  the  exercise  of  that  right."  The 
order  was  revoked  by  the  drawer,  and  whatever  else  may  have  beee 
said  is  unimportant,  as  this  was  the  point  npon  which  the  cue 
tnrned. 

KeiUy  v.  Mayor,  4  Hill,  263,  is  also  mnch  relied  npon.  That  wis 
not  the  case  of  an  order  drawn  by  a  creditor  upon  his  debtor  in 
favor  of  a  third  party,  to  be  charged  against  the  debt,  bat  a  n^o> 
tiable  draft  drawn  by  the  mayor  of  the  city  upon  the  treasarer, 
**  Pay  to  A.  L.  or  order  $1,500  for  award  No.  7  and  charge  to  Bed- 
ford road  assessment"  It  was  proved  as  a  fact  that  at  the  date  of 
the  draft  the  treasurer  had  no  funds  in  his  hands  arising  from  the 
Bedford  road  assessment,  but  such  funds  came  to  his  hands  after- 
ward.  It  was  held  that  the  mere  direction  of  the  mayor  to  the 
treasurer  to  what  account  to  charge  the  draft,  did  not  indicate  any 
intention  to  assign  or  appropriate  any  particular  fund,  and  did  not 
deprive  the  instniment  of  its  character  of  a  negotiable  bill  of  ex- 
change. 

On  the  other  hand  expressions  somewhat  similar,  used  under  dif- 
ferent ciroumstances,  have  been  held  to  constitute  such  an  appro- 
priation. In  Lowertf  v.  Steward,  25  N.  Y.  239,  the  langnage  of 
the  order  was,  pay  '^  on  account  of  twenty-four  bales  of  cotton 
shipped  you  as  per  bill  of  lading  per  steamer  Colorada"  la 
this  case  the  prior  correspondence  between  the  parties  was  abo 
taken  into  consideration.  In  Parker  v.  Oity  of  Syracuse/6l  N.  T. 
37G,  a  contractor  with  the  city  for  laying  plank  sidewalks  drew  his 
order  on  the  comptroller.  "  Pay  Parker  &  Wright  $1,420  on  plank- 
road  and  sidewalk  accounts  and  charge  to  my  account."  In  Ahf^r 
V.  Scatty  54  N.  Y.  14,  an  order  was  drawn  by  a  landlord  npon  his 
tenant  in  August,  1866 :  '^  Pay  to  J.  R.  O.  $346  and  charge  same 
to  me,  account  of  rent  of  honse  13  Gheever  place."  No  rent  was 
due  at  the  time.  The  tenant  accepted  the  draft,  but  it  was  held 
that  this  order  of  acceptance  constituted  no  defense  to  an  action  bj 
the  landlord  for  the  rent  due  November,  1866,  on  the  ground  that 
the  order  was  not  a  bill  of  exchange,  but  an  equitable  assignment 
of  the  rent,  and  as  such  void  for  want  of  consideration  fn»m  the 
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payee.  In  Ehrichs  v.  De  Milly  75  N.  Y.  370,  the  language  of  the 
order  was  :  "  Pay  to  E.  $400  and  charge  the  same  to  my  account 
of  grading  and  paving  Lexington  ayenue  Ijetween  Patchen  and 
Broad  way  as  per  contract."  The  words  ''as  per  conlract"  are  com-> 
men  ted  npon  as  indicating  that  the  intention  was  that  the  payment 
should  only  be  made  as  required  by  the  contract.  See  also, 
Mwiger  v.  Shannon,  61  N.  Y.  251,  and  Rishy  v.  Smith,  64  id.  576. 
It  is  useless  to  multiply  references  to  authorities,  for  the  question  in 
a]l  this  class  of  cases  is  the  same,  and  it  must  be  determined  ac^ 
cording  to  the  circumstances  of  each  case.  It  is  whether  the  draft 
is  drawn  npon  the  general  credit  of  the  drawee,  or  upon  a  particu- 
lar fund.  When  the  language  is  ambiguous,  and  the  order  not 
negotiable,  as  in  the  present  case,  the  attendant  circumstances  may 
be  shown  to  determine  the  intention  and  understanding  of  the 
parties.     VniiU's  Bank  v.  MyhSy  73  N.  Y.  335. 

The  order  of  the  Gteneral  Term  should  be  reversed  and  the  judg- 
ment on  the  verdict  aflSrmed. 

Order  reversed  and  judgment  affirmed. 
All  ooncor ;  Fikoh,  J.,  not  on  bench  at  argument. 


Cbispik  v.  Babbitt. 

(81  N.  Y.  516.) 

Matter  and  »erwmt  —  neffUgenee — general  superintendent  acting  an  eo^ervani. 

The  pluotiff  was  an  employee  in  defendant's  iron-works,  which  were  under  the 
nuutt^ement  and  control  of  defendant's  agent»  B.;  the  defendant  living  else- 
where and  only  occasionally  visiting  the  works.  B.  carelessly  let  steam  on 
an  engine  near  which  plaintiff  was  working,  whereby  the  plaintiff  was  in- 
jured. In  an  action  for  that  injury,  the  court  charged  that  H.  represented 
the  defendant  only  in  respect  to  the  duties  confided  to  him  as  managing 
agent,  but  refused  to  charge  that  as  to  other  duties  he  was  to  be  re- 
garded as  a  fellow-servant  with  tlie  plaintiff,  and  left  it  as  a  question  of  fact. 
ffeld,  that  such  refusal  was  error.      {See  note,  p.  524.) 


A 


(>TION  of  negligence  for  personal  injury.     The  hea<l  note  and 
opinions  state  the  facts.     The  plaintiff  had  judgment  below. 
Vol.  XXXVII— 66 
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A.  J.  Vand&rpool,  for  appellant 

Nicholas  B.  Kernan,  for  respondent  The  defendant  was  gnilty 
of  negligence.  Laning  v.  N.  T.  0.  R.  B.  Co.,  49  N.  Y.  621;  8.  c, 
10  Am.  Eep.  417;  Flike  v.  B.  A  A.  B,  B.  Ch.,  63  N.  Y.  649;  8.c^  13 
Am.  Rep.  646;  Corcoran  v.  Holbrook,  69  N.  Y.  617;  s.  c,  17  Am, 
Rep.  369;  Jf alone  y.  Hathaway,  64  N.  Y.  6;  s.  c,  21  Am.  Rep.  573; 
Coombs  y.  Nsw  Bedford  Cordage  Co.,  102  Mass.  672;  s.  c,  3  Am. 
Rep.  606;  Ford  v.  FUchiurg  B.  B.  Co.,  110  Mass.  240 ;  s.  c,  14  Am. 
Rep.  698;  O'Connor  v.  Adams,  120  Mass.  427;  HuUan  v.  PhiL  i 
So.  M.  Steamship  Co.,  78  Penn.  St.  26 ;  s.  c,  21  Am.  Rep.  2;  J^^ 
han  V.  Syracuse  £  B,  B.  B.  Co.,  9  Hun,  467,  and  73  N.  Y.585; 
Cage  v.  D,  L.  dk  W.  B.  B.  Co,,  14  Hun,  446;  Murphy  v.  Smiik,  19 
C  B.  (N.  S.)  361 ;  Brichner  v.  N.  Y.  C.  R.  B.  Co.,  2  Lans.  506,  and 
49  N.  Y.  672;  Laior  v.  Chicago,  B.  £  Q.  B.  B.  Co.,  52  HL  401; 
8.  c,  4  Am. .  Rep.  616;  Patterson  v.  P.  d  N.  B.  B.  Co.,  76  Pfenn. 
St  389.  The  act  of  Babbitt  was  the  direct  negligence  of  the  defendant, 
for  Babbit  was  the  ^'  alter  ego  "  of  the  defendant  Corcoran  v.  HoU 
brook,  69  N.  Y.  369;  s.  c,  17  Am.  Rep.  617;  Malone  v.  Haihawttf/, 
64  N.  Y.  6;  s.  c,  21  Am.  Rep.  673;  Mullan  t.  Phila.  Jt  So.  M, 
Steamship  Co.,  78  Penn.  St  26 ;  s.  c,  21  Am.  Rep.  2;  Berea  S<m 
Co.  V.  Craft,  31  Ohio  St  287;  8.O.,  27  Am.  Rep.  610;  Pittsb.,  F.  W.  i 
C  By.  Co.  V.  Lewis\  33  Ohio  St  196 ;  Whart  on  Neg.,  §§  229, 230; 
Shear.  &  Redf.  on  Neg.,  §§  102,  103, 104;  Brothers  \.  Cartter,hi 
Mo.  378;  8.  c,  14  Am.  Rep.  424;  Ford  v.  Fitchburg  B.  R.  Co.,  110 
Mass.  240,  260;  s.  c,  14  Am.  Rep.  698 ;  Murphy  v.  Smith,  19  C  B. 
(N.  S.)  361;  Conway  v.  Belfast  £  N.  C  By.  Co.,  9  Ir.,  L.T.B. 
217. 

Rapallo,  J.  The  liability  of  a  master  to  his  servant  for  injurut 
sustained  while  in  his  employ,  by  the  wrongful  or  negligent  act  of 
another  employee  of  the  same  master,  does  not  depend  upon  the 
doctrine  of  respondeat  superior. 

If  the  employee  whose  negligence  causes  the  injury  is  a  fellov- 
servant  of  the  one  injared,  the  doctrine  does  not  apply.  Cbmooy^- 
Belfast,  etc.,  By.  Co.,  11  Irish  C.  L.  353. 

A  servant  assumes  all  risk  of  injuries  incident  to  and  occarring 
in  the  course  of  his  employment,  except  such  us  are  the  result  of 
the  act  of  the  master  himself,  or  of  a  breach  by  the  master  of 
some  term,  either  express  or  implied,  of  the  contract  of  serfioe,or 
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of  the  duty  of  the  master  to  his  seryant,  viz.:  to  employ  competent 
fellow-servants,  safe  machinery,  etc.  Bat  for  the  mere  negligence 
of  one  employee,  the  master  is  not  responsible  to  another  engaged 
in  the  same  general  serrice. 

The  liability  of  the  master  does  not  depend  upon  the  grade  or 
rank  of  the  employee  whose  negligence  causes  the  injury.  A  super- 
intendent of  a  factory,  although  having  power  to  employ  men,  or 
represent  the  master  in  other  respects,  is,  in  the  management  of  the 
machinery,  a  fellow-servant  of  the  other  operatives.  Albro  v.  Aga- 
fDam  Canal  Co.,  G  Cash.  75;  Conway  v.  Belfast  Ry,  Co.,  supra; 
Wood  Mast  and  Serv.,  §  488.  See,  also,  §§  431,  436,  437.  On  the 
same  principle,  however  low  the  grade  or  rank  of  the  employee,  the 
master  is  liable  for  injnries  caused  by  him  to  another  servant,  if 
they  result  from  the  omission  of  some  daty  of  the  master,  which  he 
has  confided  to  sach  inferior  employee.  On  this  principle  Flike 
V.  B.  £  A.  R.  R.  Co.,  63  N.  Y.  649 ;  8.  c,  13  Am.  Rep.  646,  was  de- 
cided. Church,  C.  J.,  says,  at  page  663,  ''The  true  role,  I  appre- 
hend, is  to  hold  the  corporation  liable  for  negligence  in  respect  to 
8Qch  acts  and  duties  as  it  is  required  to  perform  as  master,  without 
regard  to  the  rank  or  title  of  the  agent  intrusted  with  their  per- 
formance. As  to  such  acts  the  agent  occupies  the  place  of  the  cor. 
poration,  and  the  latter  is  liable  for  the  manner  in  which  they  ure 
performed." 

The  liability  of  the  master  is  thus  made  to  depend  upon  the 
character  of  the  act  in  the  performance  of  which  the  injury  arises, 
without  regard  to  the  rank  of  the  employee  performing  it  If  it  is 
one  pertaining  to  the  duty  the  master  owes  to  his  servants,  he  is 
responsible  to  them  for  the  manner  of  its  perfoimance.  The  con- 
verse of  the  proposition  necessarily  follows.  If  the  act  is  one  which 
pertains  only  to  the  duty  of  an  operative,  the  employee  performing 
it  is  a  mere  servant,  and  the  master,  although  liable  to  strangers,  is 
not  liable  to  a  fellow-servant  for  its  improper  performance.  Wood 
Mast  and  Serv.,  §  438.  The  citation  which  the  court  read  to  the 
jury  from  21  Am.  Bep.  2,  does  not  conflict  with,  but  sustains  this 
proposition;  it  says:  '^ Where  the  master  places  the  entire  charge  of 
his  business  in  the  hands  of  an  agent,  the  neglect  of  the  agent  in 
supplying  and  maintaining  suitable  instrumentalities  for  the  work 
required  is  a  breach  of  duty  for  which  the  master  is  liable."  These 
were  masters'  duties.  In  so  far  as  the  case  from  which  the  citation 
is  made  goes  beyond  this,  I  cannot  reconcile  it  with  established 
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principles.  In  England,  by  a  late  act  of  Parliament,  the  rules 
louching  the  point  now  nnder  consideration  have  been  modiitil  Id 
some  respects,  but  in  this  State  no  such  legislation  has  been  bad. 

The  point  is  sharply  presented  in  the  present  case,  by  the  13th, 
14th  and  17th  requests  to  charge.  13th.  That  although  John  L 
Babbitt  may,  as  financial  agent  or  superintendent,  overseer  or 
manager,  have  represented  defendant,  and  stood  in  his  place,  he  did 
so  only  in  respect  of  those  duties  which  the  defendant  had  confided 
to  him  as  such  agent,  superintendent,  overseer  or  manager. 

This  the  court  charged. 

14th.  That  as  to  any  other  acts  or  duties  performed  by  bim  ic 
and  about  the  defendant's  works  or  business  at  said  works,  be  is 
not  to  be  regarded  as  defendant's  representative,  standing  in  his 
place,  but  as  an  employee  or  servant  of  the  defendant,  and  a  fellow- 
servant  of  the  plaintiff. 

This  the  court  refused  to  charge,  but  left  as  a  question  of  bci  to 
the  jury,  and  defendant's  counsel  excepted.  I  think  thiswua 
question  of  law,  and  that  the  court  erred  in  submitting  it  to  the 
jury,  but  should  have  charged  us  requested. 

The  court  was  further  specifically  requested  to  charge  that  in 
letting  on  the  steam  John  L.  Babbitt  was  not  acting  in  defendant's 
place.  This,  I  think,  was  a  sound  proposition,  as  applied  tu  the 
present  case.  It  was  the  act  of  a  mere  operatire  for  which  the  d^ 
fendant  would  be  liable  to  a  stranger,  but  not  to  a  fellow-servant  of 
the  negligent  employee.  As  between  master  and  servant  it  was  ser- 
yant's,  and  not  master's  duty  to  operate  the  machinery. 

The  judgment  should  be  reversed. 

Judffmefit  reverted, 

FoLGEB,  G.  J.,  Andrews  and  Milleb,  JJ.,  concurred  ;  Earu 
Dan  FORTH  and  Finch,  JJ.,  dissented. 

NoTB  BT  THK  RxpoBTER. — EARL,  J.,  diSMntiiig,  Said  amoog  other  tblngB:  "ItbMf- 
g«6ted  that  John  L.  Babbitt  was  not  In  the  line  of  his  duty,  when  he  interfered  iHtii  ^ 
engine  at  the  time  of  the  accident,  and  tliat  in  that  act  he  did  not  represent  or  ttaod  !■ 
the  place  of  the  defendant.  Just  before  the  accident,  John  bad  ordered  the  fdaialiffas' 
other  laborers  to  put  a  canal  boat  into  defendant's  dry  dock  and  under  his  dlrecCioo  tbey 
did  so.  After  the  boat  was  thus  placed,  it  was  necessary  to  pump  tlie  water  ooi  of  tte 
dock ;  and  there  was  for  that  purpose  a  pump  worked  by  this  engine :  and  the  pUBttf 
end  others  went  to  start  the  pump,  and  while  they  were  thus  engaged,  and  meeting  viiA 
some  dilUculty,  John  came  end  let  the  steam  on  the  engine,  for  the  purpose  of  ti^K 
them.  Tho  suggestion  Is,  that  while  he  may  have  been  the  general  supcrlnteodeat  anA 
manager  of  the  defendant,  standing  in  his  place  for  other  purpoaes,  in  this  act  be  v*< ' 
fellow-senrant  of  the  plain tlST.    The  rule  is  claimed  to  be,  that  where  a  niJJleiuui*  bf 
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the  appointment  at  tbe  master,  ezerdees  the  executive  duties  of  master,  as  in  the  employ- 
ment of  servants,  and  m  the  setocuou  of  machinery,  I4>paratn8,  tools,  structures, 
sppilsnoes  and  means  suitable  ana  proper  for  the  use  of  otiier  and  subordinate  servants, 
tiMn  his  acts  sre  the  acts  of  tkie  master,  for  which  the  master  is  responsible  ;  but  that 
when  such  middleman  does  a  mere  mec-ihantral  act  wiiiuh  any  laborer  could  do,  or  labors 
with  other  laboren,  his  negligence  while  thus  acting  is  the  negligence  of  a  co-laborer, 
whidi  imposes  no  liability  upon  the  master  to  a  co-laborer  injured  by  such  negligence ; 
that  the  middleman  therefore  occupies  a  dual  position,  that  of  a  co-servant  as  to  all  matters 
within  the  scope  of  the  employment  and  the  dlbcharge  of  such  duties  as  are  not  personal 
to.  or  sbsolute  upon,  the  master,  and  as  a  vice-principal  as  to  all  matters  where  he  abuses 
his  authority,  or  is  charged  with  the  dfaKsharge  of  duties  which  the  master  himself  should 
have  disehaiigBd,  or  which  rest  upon  the  master  as  absolute  duties.  I  have  made  a 
thorough  examination  of  the  reported  cases  in  this  countiy  and  in  England,  and  think  I 
may  safely  aflfarm  that  there  is  no  case  in  which  the  question  was  iuFolved,  where  this  dual 
reUtton  has  been  recognised  and  the  rule  thus  laid  down.  The  rule  is  thus  stated  in  Wood's 
Master  and  Servant,  |f  438,  461,  453 ;  and  there  is  a  dictum  to  the  same  effect  by  Judge 
POTTsa  hi  Brielnier  v.  N,T,C.IL  R.  Co^  2  Lans.  606,  516.  The  only  case  I  have  been  able 
to  Itaid  in  irtiich  the  precise  point  was  involved  and  decided  is  that  of  Berea  Stone  Co.  v. 
KntftM  Ohio  81.  iSffi  s.  a,  87  Am.  Bep.  510. 

"  It  is  the  general  rule,  founded  on  principles  of  natural  Justice,  that  every  person  shall 
be  responsible  only  ^or  his  own  personal  wrongs,  including  such  as  he  employs  or  directs 
another  to  commit.  If  one  selects  a  suitable  agent  to  do  a  lawful  and  proper  act,  and  la 
guilty  of  no  negligence  in  making  the  selection,  or  in  directing  and  instructing  his  agent, 
and  the  agent  does  a  negligent  or  wrongful  act,  causing  injury  to  another,  there  is  no 
principle  of  natural  law  or  abstract  justice  by  which  the  master  can  be  held  responsible 
for  sQch  injury.  Judged  by  such  standard,  the  wrong-doer  alone  must  respond.  Whart. 
Xeg.,  H 156, 157 ;  Coon  v.  S.  A  U.  R.  R,  Co.,  6  Barb.  881 ;  Flfke  v.  B.  A  A,  R.  R,  Co.,  supra ; 
FarweU  v.  B.  dk  W.  R.  R,  Ca  ,  A  Hetc.  48,  56.  The  doctrine  of  respondeat  superior  haa 
its  foundation  in  public  policy.  Shaw,  C  .  J . ,  in  the  case  last  cited,  said  that  it  is  adopted 
'  from  general  considerations  of  policy  and  security.*  It  has  been  deemed  the  wisest  and 
Mfest  rule,  that  the  master  who  selects  the  servant  and  puts  him  In  motion,  and  reaps  the 
benefit  of  his  labor,  should  be  held  responsible  for  negligent  and  wrongful  acts  committed 
^n  liis  service.  To  enforce  the  responelbility  of  the  master,  the  rule  has  sometimes  been 
invoked  that  where  one  of  two  innocent  parties  must  suffer  by  the  wrongful  act  of  a  third 
party,  he  must  bear  the  burden  of  loss  who  placed  the  third  party  in  the  position  which 
enabled  him  to  commit  the  wrong.  But  it  is  held  in  England,  and  in  most  of  the  States  of 
this  country,  that  the  responsibility  of  the  master  employing  several  servants  should  not 
be  80  far  extended  as  to  make  h!m  liable  for  Injuries  sustained  by  one  servant  in  conse- 
quence of  the  negligent  acts  of  a  co-scrvoiit  engaged  in  a  common  business  or  employment. 
As  the  master*8  responribility  hnr,  been  extended  by  the  doctrine  of  respondeat  superior 
from  considerations  of  public  policy,  so  that  doctrine  has  been  limited  by  similar  considera- 
tions in  respect  to  the  master^s  responsibility  to  his  servant.  The  limitation  has  no 
foundation  In  abstract  or  natural  justice,  and  all  attempts  to  place  it  upon  any  other 
foncdation  than  that  of  public  policy  will  prove  unsatisfactory  when  brought  to  the  test 
of  careful  and  logical  analysis. 

"As  most  of  the  enterprises  of  modem  times,  which  contribute  to  human  progress  and 
the  welfare  of  society,  must  be  carried  on  by  numerous  servants  woricing  to  the  same  end 
under  common  masters,  It  has  been  supposed  that  It  would  cast  upon  a  master  too  much 
responsibaity  to  hold  him  liable  for  bijuries,  against  which  he  could  by  no  possibility  guard, 
sustained  by  one  servant  from  the  negligence  of  a  co-servant,  and  that  the  servants  would 
be  better  prot4H;ted  if  they  were  obliged  to  rely  upon  their  own  care  and  vigilance  rather 
than  those  of  the  master.  Hence,  to  enforce  the  supposed  public  policy,  a  Action  has  bt  en 
invented  by  which  the  servant  Is  said  to  assume  all  the  risks  of  the  pervice  in  which  he  en- 
cagni.  which  include  the  risks  of  IoJurie«  caused  by  the  negligence  of  co-servants  engngred 
In  the  same  common  employment.  K  this  fiction  were  literally  applied,  if  it  were  held  that 
every  servant  entering  Into  the  service  of  a  master  assumed  all  the  risks  incident  to  such 
serrice,  then  the  master  would  not  be  retj'xjnsible  to  such  servnnt  for  his  own  negligence, 
as  that  would  be  as  much  on  incident  to  tho  service  as  the  negligence  of  a  co-servant.  The 
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nuudm  volenti  rum  Jit  iniuria  would  shield  the  master.  But  the  fletioii  ie  not  sppHedto 
shield  the  master.  He  is  held  reqionsihle  for  his  own  negiigenoe,  wlwtber  eop^ed  is  the 
discharge  of  the  duties  peculiar  to  mm  as  master  or  wortdog  side  by  side  with  his  sonati 
in  the  same  kind  of  labor  So  the  Hction  should  not  be  applied  to  shield  the  master  fipon 
responsibility  for  the  negligence  of  the  middleman  stending  In  his  place  and  lepwseniiag 
him.  Public  polipy  does  not  require  that  the  doctrine  of  respondeat  mperior  shosld  to 
thus  far  limited.  It  is  not  too  much  for  the  master  to  be  responsible  for  his  nmHycE. 
He  is  generally  a  person  selected  with  care,  of  superior  judgment  and  sIdU,  and  is  won 
generally,  than  other  senrants,  able  to  respond  to  his  master  for  his  own  negUgeaee.  I  eas 
perceive  no  reason  founded  upon  public  polioy,  as  there  is  none  founded  upon  any  ptiDc»> 
pie  of  natural  justice,  for  limiting  the  doctrine  of  respondeat  superior  in  ita  applleaCloe  io 
the  relation  existing  between  a  master  and  such  an  agent.  The  master  should  be  reqwa- 
sible  for  all  his  negligence  while  engaged  in  his  service,  because  he  stands  in  his  plaoe  rep- 
resenting him  as  his  aUtr  ego ;  and  I  can  perceive  no  reason  founded  on  pubUc  pollejor  cr 
pediency  for  enforcing  that  doctrine  in  such  a  case  in  fbvor  of  strangers,  which  doei  sot 
exist  for  enforcing  it  In  favor  of  the  other  servants  of  the  common  master. 

"  A  rule  that  a  master  shall  be  held  responsible  for  some  negligent  acts  of  bis 
ative,  and  not  responsible  for  other  negligent  acts,  done  possibly  at  the  same  time, 
the  scope  of  his  employment  in  the  same  service,  would  be  illogical,  perplexing  and  Ineos- 
venient.  Take  the  case  of  a  general  superintendent  of  a  raflway.  It  is  conceded  thst  for 
negligence  in  his  discharge  of  the  absolute  duties  which  a  master  owes  to  his  servants,  tto 
master — the  corporation  —  would  be  responsible.  But  suppose  lnBr4wd  of  such  dulki»  to 
should  in  furtherance  of  his  master's  business  carelessly  perform  a  mechanical  act  aboot 
which  common  laborers  were  also  engaged,  would  there  be  any  reason,  founded  upon  prin- 
ciple or  public  policy,  for  distinguishing  the  two  cases  and  imposing  upon  the  msstsr  a  lls> 
bility  in  the  one  case  and  not  in  the  other?  Suppose  the  superintendent  carelessly  onSend 
a  train  to  be  started,  and  some  one  was  thus  injured,  the  corporation  would  nndoobtefir 
be  liable  for  the  damages .  Would  it  not  be  thus  liable  if,  instead  of  ordering  tiw  tnin  to 
be  started  by  others,  he  placed  hi«  own  hand  to  the  lever  and  carriessly  staited  it  tdoh 
self  ?  Would  he  be  the  responsible  representative  of  the  corporation  in  the  one  case  sod 
not  in  the  other  ?  Suppose  he  was  standing  upon  a  train  of  cars  and  carelessly  started  ttot 
train  himself,  causing  an  injury  to  some  one,  and  at  the  same  moment  of  time  he  caivkasty 
ordered  an  engineer  to  start  another  train,  also  causing  an  injury;  would  the  corpocatifos 
be  liable  for  the  damages  in  the  one  case  and  not  in  the  other  ?  The  question  in  all  this  das 
of  cases,  the  negligent  act  and  consequent  injury  being  proved,  is  whether  the  servant 
whose  act  is  complained  of  stood  In  the  place  of  the  master — represented  him  as  bis  aXttr 
€00  f  That  Is  always  mainly  a  question  of  fact .  If  he  did,  then  the  rule  of  law  to  to  ap- 
plied is  plain  and  simple,  and  Is  the  same  which  would  measure  the  reapooaibllity  of  tto 
master  to  a  stranger  to  his  service. 

'*On  the  one  hand,  it  is  claimed  that  in  determining  the  responsibility  of  the  maalrria 
such  cases,  we  must  look  solely  at  the  duties  which  were  devolved  upon  the  servant  vtoa* 
acts  are  complained  of,  and  that  if  we  And  that  the  duty  which  he  was  engaged  in  disdiar;- 
ing  when  he  committed  the  negligent  act  or  wrong  was  one  of  those  absolute  duties  vtich 
Che  master  owed  to  his  servants,  then  the  master  is  responsiUe,  no  matter  wliatvai 
the  grade  or  position  of  the  servant.  On  the  other  hand,  I  claim  the  rule  to  be,  that  in  dc^ 
termining  the  responsibUity  of  the  master  for  the  negligent  acts  of  his  servant,  we  onul 
look  solely  at  the  position  of  such  servant,  and  we  must  consider  the  duties  devolved  opos 
him,  solely  for  the  purpose  of  determining  such  position,  and  if  we  find  that  he  was  tto 
representative  of  the  master,  within  the  rules  above  stated,  then  the  master  mnst  to  toU 
responsible  for  all  his  acts  of  negligence  committed  within  the  scope  of  the  bnaiDe«  ia- 
tnisted  to  his  hands,  as  well  to  co- servants  as  to  strangers. 

It  cannot  be  claimed  that  what  John  L.  Babbitt  did  was  an  idle  thing,  having  no  pefti- 
nency  to  the  business  in  hand.  If  he  was  there  in  defendant's  works,  as  we  have  assumed 
the  jury  found,  standing  in  his  place  and  having  the  general  charge  of  his  busiDefa.  ttoa 
he  was  empowered  to  do  whatever  he  saw  fit  In  and  about  that  businessand  io  furtbnsw^ 
of  Its  objects.  Whatever  he  could  order  or  employ  another  to  do,  he  ooold  dohtairif. 
Did  he  represent  the  defendant  when  he  ordered  the  laborers  to  put  the  boat  toto  tto  dry 
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^ock.  and  not  repwent  him  a  few  minutes  later  when  he  put  his  hands  to  the  engine  te 
ftiither  the  same  workr   If  lie  had  ordered  another  servant  to  do  this  csrelees  act,  the  d»> 
fBodaat  would  have  been  liable,  andTloes  the  defendant  escape  liabllitj  beoause  John  dM 
4teacthiiinelf?   Isaj.no." 
Tbe  principal  case  was  followed  in  MeCoOter  v.  L,  LILCo^H  N.  T.  77. 


BUKNBTT  V.  SnTDEB. 

(81  N.  Y.  660.) 

I^Min&rihip — tehatdoes  not  eonatiUuU, 

An  agreement  between  two  membera  of  a  partnenihip  and  a  third  pereon,  with 
the  knowled^  and  assent  of  the  other  partners,  that  the  third  person  shoald 
share  in  a  certain  proportion,  in  the  pro6ts  and  losses  of  tlie  two  contracting 
partners  in  the  partnership  business,  does  not  make  such  third  person  a 
partner  or  liable  for  the  partnership  debts. 

ACCOUNT  on  account.     The  opinion   states  the  facts.     The 
plaintiff  had  judgment  below. 

William  G.  Wihon,  for  appellant. 

Aaron  Fenninglan  Whitehead,  for  respondent. 

AKDBSWBy  J.  The  case  of  Burnett  v.  Snyder,  76  N.  Y.  844^  was 
«n  action  bronght  to  recover  a  debt  owing  by  the  firm  of  Strang, 
Piatt  &  Co.,  to  the  plain  tiff*,  and  Snyder  wa£>  made  a  defendant 
upon  the  allegation  that  he  was  a  copartner  with  the  other  defend- 
ants in  that  firm.  In  that  case  the  plaintiff,  to  sustain  the  aver- 
ment that  Snyder  was  a  partner,  relied  upon  a  written  agreement, 
made  December  31,  1869,  between  Snyder  and  Peter  0.  Strang  and 
Ammon  Piatt,  two  of  the  members  of  the  firm  of  Strang,  Piatt  & 
<^o.,  executed  concurrently  with  the  creation  of  the  partnership, 
which  recited  that  it  was  deemed  expedient  that  Snyder  should 
have  an  interest  in  and  become  a  copartner  in  the  firm,  and  which 
<'ontained  a  stipulation  that  Snyder  should  be  entitled  to  receive 
one-third  of  the  profits  earned  and  received  by  Peter  0.  Strang  and 
Ammon  Piatt  from  their  interest  in  the  firm  of  Sti-ang,  Platt^^  A  Co., 
and  become  liable  for  and  pay  to  them  an  amount  equa'  to  one- 
third  of  any  losses  they,  or  either  of  them,  might  subi^in  by  reason 
of  their  connection  as  copartners,  or  otherwise  vith  the  firm  of 
Strang,  Piatt  &  Co.     It  was  claimed  on  the  part  of  the  plaintiff 
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that  Snyder  was  a  partner  by  the  express  terms  of  the  agreement, 
and  also,  that  if  as  between  himself  and  the  other  members  of  the 
firm  of  Strang,  Piatt  &  Co.,  he  was  not  a  partner,  he  was  a  partner 
as  to  creditors  by  reason  of  a  right  under  his  agreement  to  a  par- 
ticipation in  the  profits.  The  court  decided  against  the  plainiif 
upon  both  propositions,  and  held  that  an  agreement  between  one  of 
several  members  of  a  firm  and  a  third  person,  that  the  latter  should 
be  a  copartner  in  the  firm  did  not  in  law  mako  him  a  copartner, 
and  that  an  agreement  between  one  member  of  a  firm  and  a  third 
person  that  the  latter  should  be  entitled  to  a  share  of  the  profits 
receiyed  by  the  firm,  and  pay  an  equivalent  share  of  his  losses,  vas 
not  such  a  participation  in  the  profits  as  to  constitute  the  person 
receiving  such  share  a  partner  as  to  third  persons,  or  make  him 
Uable  for  the  firm  debts. 

This  action  is  one  of  a  series  of  actions  commenced  by  the  plaintiff 
against  the  successive  firms  of  Strang,  Piatt  &  Co.,  which  firm  was 
first  organized  in  1863,  and  reorganized  December  31,  1869,  and 
again  in  May,  1870,  to  recover  debts  contracted  by  the  several  firms 
to  the  plaintiff.  The  debt  sought  to  be  recovered  in  this  action 
was  contracted  by  the  original  firm,  which  remained  as  originailj 
constituted  until  the  reorganization  in  December,  1869,  except  that 
Hyley,  one  of  the  original  partners,  died  in  1867,  and  his  interest 
was  continued  by  his  administrators.  The  case  above  referred  to 
was  brought  to  recover  the  debt  to  the  plaintiff  contracted  by  the 
firm  of  December,  1869. 

The  referee  in  this  case  found  as  a  fact  that  the  defendant 
Snyder  was  a  partner  in  the  original  firm  of  Strang,  Piatt  i,  Co. 
If  this  finding  is  not  sustained  by  the  evidence,  it  becomes  thedaty 
of  the  court  to  reverse  the  judgment. 

Tt  is  not  claimed  that  the  judgment  can  be  sustained  on  any 
theory  of  estoppel.  Snyder  did  not  bold  himself  out  as  a  partner. 
The  plaintiff,  while  the  debt  for  which  this  action  is  brought  was 
accruing,  was  a  clerk  in  the  employment  of  Strang,  Piatt  &  Co., 
but  he  did  not  know,  nor  did  he  suppose  during  this  time  that 
Snyder  was  a  member  of  the  firm,  nor  was  he  informed  that  he  was 
a  partner  until  1874,  several  years  after  the  final  dissolution  of  the 
firm.  His  ignorance,  of  course,  is  immaterial,  if  in  fact  or  law  Sny- 
der was  a  partner,  but  the  duty  of  establishing  that  relation,  in  the 
absence  of  any  holding  out  by  Snyder  that  he  was  a  partner,  is  npon 
the  plaintiff.     The  original  firm  of  Strang,  Piatt  &  Co.  wasoonsti- 


SEPTEMBER  TEEM,  1880.  529 

Baraett  ▼.  Snyder. 

tnted  by  written  articles  of  copartnership  between  Peter  0.  Strang, 
Ammon  Piatt  and  Oeorge  W.  Byley.  By  tliis  instrument  these 
persons  constituted  the  firm.  Snyder  was  not  a  party  to  it,  and 
so  far  as  the  written  agreement  of  copartnership  indicates,  be  was 
not  a  partner  in  the  concern.  The  finding  that  Snyder  was  a  partner 
is  based  upon  the  fact,  that  concurrently  with  the  formation  of  the 
copartnership,  it  was  arranged  that  Snyder  should  be  jointly  inter- 
ested  with  Byley  in  his  interest  in  the  firm,  that  is  to  say,  that 
Snyder  should  be  entitled  to  receive  one-half  of  Byley's  profits,  and 
should  be  liable  for  one-half  of  his  losses.  This  arrangement,  so 
fair  as  appears,  was  not  evidenced  by  any  writing  executed  by  the 
parties.  The  draft  of  an  agreement  was  prepared  between  Byley 
and  Snyder,  conforming  to  the  terms  of  the  oral  arrangement,  but 
was  not  produced,  and  it  does  not  appear  to  have  been  signed. 

While  tlie  negotiation  for  forming  the  partnership  was  going  on, 
Strang,  Plutt  and  Byley  expressed  a  desire  that  Snyder  should 
oecome  interested  in  the  proposed  business.  The  business  contem* 
plated  was  the  wool  bi'okerage  and  commission  business,  and  Sny« 
der  was  a  large  dealer  in  wool  on  his  own  account,  and  as  purchas- 
ing agent  for  mills  with  winch  he  was  connected.  It  was  at  first 
proposed  to  Snyder  that  he  should  become  a  copartner  in  the  firm. 
For  prudential  reasons,  growing  out  of  his  relations  with  third 
parties,  Snyder  declined  the  proposition  to  become  a  partner.  His 
refusal  to  become  a  partner  had  no  connection  with  the  question  of 
the  liability  which  he  would  incur  to  creditors  by  becoming  u  part- 
ner. It  was  then  proposed  that  he  should  take  a  share  of  Byley's 
interest,  and  the  arrangement  was  concluded  on  that  basis.  The 
evidence  shows  that  the  agreement  finally  made,  so  far  as  Snyder 
was  concerned,  was  an  agreement  between  him  and  Byley,  made 
with  the  knowledge  and  concurrence  of  Strang  and  Piatt,  the  other 
members  of  the  firm,  and  in  this  respect  the  case  differs  from  the 
former  one.  The  business  of  the  firm  did  not  require  the  contribu- 
tion of  capital  and  none  was  contributed  by  any  of  the  partners. 
Snyder  aided  the  firm  by  purchases  and  consignments  of  wool,  but 
so  far  as  appears,  took  no  part  in  the  management  of  the  business. 
The  question  arises  upon  these  facts,  whether  Snyder  was  a  partner 
in  the  firm,  or  if  not  a  partner  as  totween  himself  and  the  other 
persons  interested,  was  he  snch  as  to  creditors. 

In  Grace  v.  Smithy  2  W.  Bl.  998,  and  Waugh  v.  Carver,  2  H.  Bl. 
235,  the  doctrine  was  declared,  and^was  deemed  to  be  settled  bv  these 
Vol.  XXXVII— 67 
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cases^  that  a  participation  in  the  profits  of  a  trade  made  one  liable 
OS  a  partner  to  third  persons  by  operation  of  law,  although  he  w^is 
not  ostensibly  a  partner,  and  although  the  partnership  relation 
was  excluded  by  the  terms  of  the  agreement  between  him  and  his 
associates.    This  doctrine  was  followed  in  England,  and  was  re- 
garded as  the  true  test  of  pamership  as  to  third  persons  until  the 
cuso  of  Cox  y.IIickman,  8  H.  of  L.  Gas.  301,  in  which  the  doctrine 
was  strongly  impugned  if  not  wholly  overthrown.    It  was  held  in 
that  case  that  partnership  was  a  branch  of  the  law  of  principal  and 
agent,  and  that  persons  who  share  the  profits  of  a  business  do  not 
incur  the  liabilities  of  partners  unless  the  business  is  carried  on  by 
them  personally,  or  by  others  as  their  real  or  ostensible  agents. 
The  defendants  in  that  case,  who  were  creditors  of  an  insolfent 
firm  carrying  on  business  as  the  Stanton  Iron  Works,  became  par- 
ties to  a  deed  of  assignments  executed  by  them,  and  by  their  debt- 
ors, whereby  the  latter  conveyed  their  property  to  trustees  in  trnst 
to  carry  on  the  business  theretofore  carried  on  by  the  debtors  in  the 
name  of  the  Stanton  Iron  Company,  with  power  to  the  trustees 
to  enter  into  contracts   relating  to  the  business,  and  to  diride 
tlic  net  income  among  the  creditors  in  ratable  proportions,  and 
it  was  held  that  the  creditors  who  executed  the  deed  were  not 
partners  in  the  business,  and  were  not  liable  upon  bills  of  exchange 
accepted  by  one  of  the  trustees  in  the  name  of  the.company  for  iron 
ore  jiurchased  and  used  by  them  in  the  business.    But  we  have  in  this 
State  adhered  to  the  general  doctrine  established  by  the  earlier 
English  cases,  and  although  it  proceeds  upon  reasons  which  hare 
not  been  considered  entirely  satisfactory,  it  was  applied  by  this  oonrt 
in  the  recent  case  of  Leggett  v.  HydSy  58  N.  Y.  272  ;  8.  c,  17  Am. 
Rep.  244.     But  the  participation  in  the  profits  of  a  trade  which 
makes  a  person  a  partner  as  to  third  persons  is  a  participation  in 
the  profits  as  such,  under  circumstances  which  give  him  a  proprie- 
tary interest  in  the  profits  before  division  as  principal  trader.    S^ 
parte  Hamper,  17  Ves.  404  ;  Story  on  Part,  §  40 ;  Pars,  on  Part 
74,  and  the  right  to  an  account  as  partner,  and  a  lien  on  the  part- 
nership assets  in  preference  to  individual  creditors  of  the  partner. 
Champion  v.  Bostwick,  18  TVend.  175  ;  3  Kent  Com.  25 ;  1  Smith 
Load.  Cas.  984.     It  is  not  every  participation  in  the  profits  which 
wiA  make  one  a  partner.     Numerous  exceptions  to  the  rule  hare 
been  established.     See  Vanderburgh  y.  HuU,  20  Wend.  70 ;  Burckk 
V.  Eckhart,  3  €Jom«t  132 ;  RichardMon  v-  Hughiti,  7G  N.  T.  55 ; 
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8.  c,  32  Am.  Bep.  267,  The  contract  of  sab-partnership,  which 
is  a  contract  between  one  or  two  partners  and  a  third  person  by 
which  the  latter  is  to  share  the  profits,  or  the  profits  and  losses  ot 
the  partner  with  whom  the  contract  is  made  in  the  firm  business, 
does  not  constitnte  such  a  participation  in  the  profits  as  will  make 
the  person  contracting  with  the  partner,  a  partner  in  the  firm,  or 
liable  for  the  partnership  debts.  In  ex  parte  BamnOj  2  Bose,  252, 
Lord  Eldon  said  :  '*  I  take  it  to  have  been  long  settled  that  a  man 
may  become  a  partner  of  A.,  when  A.  and  B.  are  partners,  and  yet 
not  be  a  member  of  that  partnership  which  existed  between  A.  and 
B.  In  the  case  of  Sir  Charles  Raymond^  a  banker  in  the  city,  a 
Hr.  Fletcher  agreed  with  Sir  Charles  Baymond  that  he  should  be 
interested  so  far  as  to  receive  a  share  of  the  profits  of  the  business, 
and  which  share  he  had  a  right  to  draw  out  from  the  firm  of  Bay- 
mond &  Go.  But  it  was  held  that  he  was  no  partner  in  that  part, 
nership  ;  had  no  demand  against  it ;  had  no  account  in  it ;  and 
that  he  must  be  satisfied  with  a  share  of  the  profits  arising  and 
given  to  Sir  Oharles  Baymond."  See,  also.  Bray  v.  Fromontf  6 
Madd.  5  ;  Killock  v.  Oreg,  4  Buss.  285 ;  Frosi  t.  MouUotiy  21  Beav. 
596 ;  Coll.  on  Part.,  §  27  (6th  ed. ). 

It  has  been  said  that  the  English  cases  only  show,  that  as  between 
the  members  of  the  firm  inter  sese^  the  party  contracting  for  the 
profits  of  one  of  the  parties  is  not  a  partner,  and  Mr.  Lindley,  re- 
ferring to  the  subject,  remarks,  that  before  the  decision  of  the 
House  of  Lords,  in  Cox  v.  Hickman^  a  sub-partner  might,  perhaps, 
have  been  liable  to  the  creditors  of  the  principal  firm,  by  reason 
of  his  participation  in  the  profits.  Lindley  on  Part.  55.  The  doubt 
expressed  by  this  author  was  resolved  in  this  court  by  our  former 
decision. 

Applying  in  this  casci  to  the  ostensible  agreement  made  between 
Snyder  and  Byley,  the  test  of  partnership  adopted  in  Orace  v. 
Smithy  as  explained  in  the  subsequent  cases,  Snyder  did  not  become, 
by  virtue  of  that  agreement,  a  partner  in  the  firm  of  Strang,  Piatt 
&  Co.  He  had  no  interest  in  the  profits  of  the  firm  as  profits,  but 
a  right  simply  to  demand  of  Byley  that  he  should  account  to  him 
for  one-third  of  his  profits,  accompanied  with  an  obligation  to  pay 
one-third  of  his  losses.  He  had  no  joint  proprietorship  with  the 
members  of  the  firm  in  the  profits  before  division ;  was  not  entitled 
to  an  account  as  partner,  and  had  no  lien  on  the  partnership  assets. 
Tested  by  the  rule  in  Cox  v.  Hickman,  Snyder's  position  is  still 


532  NEW  YORK, 


Barnett  ▼.  Snyder. 


BtroDger.  Strang,  Piatt  &  Go.  wore  not  his  anfents  for  carrying  on 
the  business  of  the  firm,  and  he  had  no  power  or  right  to  interfere 
in  its  management. 

It  is  claimed  that  whatever  was  the  form  of  the  arraugement,  th« 
intention  was  that  Snyder  should  be  interested  as  a  partner  in  the 
firm,  and  we  are  referred  to  the  principle  that  courts  will  look  to 
the  substance  and  not  merely  to  the  form  of  a  transaction  to  deter- 
mine its  real  character.  But  form  may  be  substance.  It  is  undis- 
puted that  Snyder  refused  to  become  a  partner  in  tlic  firm.  Tbe 
substituted  arrangement  was  one  which  the  law  permitted  him  to 
make  witbopt  involving  him  in  the  consequences,  or  snbjectingbim 
to  the  responsibilities,  which  flow  from  a  partnership.  If  tbe  06- 
tensible  agreement  was  not  the  real  one,  and  the  secret  agreement 
was  that  he  wus  to  be  a  partner,  clothed  with  a  partner's  rights,  be 
could  not  escape  from  the  responsibilities  of  that  relation,  by  show- 
ing the  ostensible  contract.  The  law  would  not  contenance  the 
evasion,  or  permit  him,  under  cover  of  the  written  agreement,  to 
escape  from  liability  as  a  general  partner.  But  there  is  no  evidence 
to  show,  or  from  which  it  can  be  inferred,  that  the  ostensible  agree- 
ment was  not  the  real  one.  It  may  very  well  be,  that  the  objection 
which  would  naturally  exist  on  the  part  of  the  parties  for  whom 
Snyder  was  acting  as  purchasing  agent,  to  his  becoming  a  partner 
in  a  concern  from  which  purchases  might  be  made,  would  applj 
to  the  arrangement  actually  made,  but  no  question  arises  here 
between  Snyder  and  his  principals.  The  motive  which  induced 
Snyder,  by  indirection,  to  become  interested  in  the  business  of 
Strang,  Piatt  &  Co.,  so  long  as  the  arrangement  made  did  not 
operate  as  a  fraud  upon  the  creditors  of  the  firm,  is  not  a  material 
circumstance. 

The  only  point  here  is,  whether  the  actual  transaction  made 
Snyder,  in  law,  a  member  of  the  firm,  or  liable  for  its  debts.  We 
think  it  did  not,  and  that  the  judgment  should  be  reversed  and  a 
new  trial  granted. 

JudgmevU  revensd. 

All  concur. 
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Wathb  County  Savikos  Bank  v*  Low. 

(81  N.  Y.  666.) 

Uiurif —  e&fUraet  made  in  cn$  State  to  he  executed  in  anatker. 

The  plaintifiE,  a  Pennsylvania  banking  corporation,  agreed  in  that  State  with 
defendant,  a  citixen  of  New  York,  for  the  renewal  of  a  note,  made  by  the 
latter  and  held  by  the  former.  The  renewal  note  was  made,  dated,  and  pay- 
able in  New  York,  and  was  mailed  by  the  defendant  to  the  plaintiff,  with  a 
check  for  the  diBOOunt.  The  discoant  was  at  a  rate  lawful  in  Pennsylvania 
but  nnlawfnl  in  New  York.  Held,  that  the  note  was  not  usurious  in  New 
York. 

ACTION  on  a  promissory  note.    The  head-note  and  opinion  dis- 
close the  facts.     The  plaintiff  had  judgment  below. 

Hezekiah  Waikins,  for  appellant  The  contract  in  sait  having  had 
iU  legal  inception  in  this  State,  and  being  one  that  was  to  be  per- 
formed here,  and  having  been  sued  here,  should  be  governed  by  the 
law  of  this  State.  J&well  v.  Wright,  30  N.  Y.  269 ;  Dickifuton  v. 
Edwards,  77  id.  673  ;  s.  c,  33  Am.  Rep.  672 ;  Tildm  v.  Blair,  21 
Wall  241 ;  Prov.  Co.  Sav.  Bank  v.  Frost,  13  Kat  Bk.  Reg.  366  ; 
Milne  v.  Moreton,  6  Bin.  366  ;  Mactier^s  AdmW  v.  Ih*ith,  6  Wend. 
104 ;  Kirkman  v.  Bar^k  of  America,  2  Gold.  397 ;  Tayloe  v.  Merck, 
Firs  Ins.  Co.,  9  How.  390  ;  Eames  v.  Home  Ins,  Co,,  94  U.  S.  621; 
Whits  T.  Corliss,  46  N.  Y.  469 ;  Hotoard  v.  Daly,  61  id.  362,  366 ; 
&  c,  19  Am.  Rep.  286 ;  Hallock  v.  Ins.  Co.,  26  K  J.  L.  268  ;  Vas- 
sar  V.  Camp,  11  N.  Y.  441 ;  Trevor  v.  Wood,  36  id.  307. 

Samuel  W.  Weiss,  for  respondent 

Rapallo,  J.  In  Dickinson  v.  Edwards,  77  N.  Y.  673  ;  8.  c,  33 
Am.  Rep.  671,  the  decision  in  Jewell  v.  Wright,  30  N.  Y.  269,  was 
adhered  to,  and  it  was  held  that  where  a  promissory  note  was  made 
in  this  State  by  a  resident  thereof,  bearing  date,  and  by  its  terms, 
payable  in  this  State,  with  no  rate  of  interest  specified,  and  was 
delivered  to  the  payees  without  consideration,  to  be  used  by  them 
for  their  accommodation,  without  restriction,  and  was  first  negotiated 
by  them  in  another  State  at  a  rate  lawful  there,  but  greater  than 
that  allowed  by  law  in  this  State,  it  was  usurious  and  void,  there 
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being  no  evidence  in  the  case  of  any  intention  on  the  part  of  the 
maker  that  the  note  should  be  discounted  or  used  out  of  this  State. 

That  case,  as  well  as  Jewell  v.  Wright,  was  distinguished  from 
Tilden  y.  Blair ^  21  Wall.  241,  expressly  upon  the  ground  tdat  in 
TUden  v.  Blair,  although  the  acceptance  was  made  payable  in  Kew 
York  by  the  acceptors,  who  wQre  residents  of  New  York,  yet  afta 
having  accepted  in  New  York  they  returned  the  acceptance  to  the 
drawer  in  Illinois^  for  the  purpose  and  with  the  intention  that  it 
should  be  negotiated  by  him  in  that  State.  And  this  oourt  says  io 
its  opinion  in  Dickinson  v.  Edwards,  77  N.  Y.  573 ;  a.  c,  33  Adl 
Rep.  671,  that  that  was  the  controlling  fact  in  TiMen  y.  Blair,  and 
that  the  ruling  consideration  was  the  intention  of  the  acceptors  that 
the  draft  should  be  used  in  Illinois,  while  in  JeweU  v.  Wrighi,  and 
m  the  case  then  before  the  court  there  was  nothing  to  show  an  in- 
tent on  the  part  of  the  maker  of  the  note  to  give  authority  to  deal 
with  it  otherwise  than  as  the  law  of  this  State  would  allow. 

The  case  of  Bank  of  Georgia  v.  Letotn,  45  Barb.  840,  and  other 
cases,  are  distinguished  from  Jewell  v.  Wright  on  the  same  ground, 
and  it  may  safely  be  said  that  the  case  of  Dickinson  v.  Edwards 
rests  .upon  the  ground  that  there  was  no  evidence  of  knowledge  fx 
intention  on  the  part  of  the  maker  of  the  note  that  it  was  to  be 
used  out  of  this  State,  and  that  m  the  absence  of  such  nroof  i( 
must  be  governed  by  the  law  of  the  place  of  payment. 

In  the  present  case  the  fact  which  was  wanting  in  JewM  t. 
Wright  and  Dickinson  v.  Edwards  clearly  appears,  and  the  case  ia 
brought  within  the  principle  of  Tilden  v.  Blair,  and  the  cases 
which  have  followed  it  The  note  now  in  suit  was  dated  and  made 
payable  in  New  York,  but  it  was  made  for  the  express  purpose  of 
being  used  in  renewal  of  another  note  for  the  same  amount  then 
held  by  the  plaintiff,  a  bank  in  Pennsylvania.  The  note  in  suit  was 
actually  written  in  Pennsylvania  in  the  form  in  use  in  that 
State,  by  the  cashier  of  the  plaintiff,  at  the  defendant's  request  and 
forwarded  by  the  cashier  to  the  defendant  for  signature,  and  was 
signed  by  the  defendant  in  New  York,  and  then  mailed  by  him  to 
the  plaintiff  in  Pennsylvania,  together  with  a  check  for  the  disoonnt 
at  the  rate  of  eight  per  cent  per  annum,  which  was  lawful  in  Penn- 
sylvania.  The  note  and  interest  were  consequently  received  by  the 
plaintiff  in  Pennsylvania,  and  all  this  was  done  in  performance  of 
tt  previous  agreement  which  had  been  entered  into  in  Penusylrania 
between  the  plaintiff  and  the  defendant.     All  that  was  donehj 
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the  plaintiff  in  New  York  was  simply  in  execution  ot  that  agree- 
ment, and  as  is  said  in  Dickinson  v.  Edwards,  f.  580,  in  citing  Iilden 
T.  Blair,  the  designation  of  the  place  of  payment  of  the  note  was  an 
incidental  circumstance.,  for  the  convenience  of  the  maimer  and  not 
unessential  part  of  the  contract  or  with  the  intent  to  affix  a  legal 
consequence  to  the  instrument.  It  cannot  be  contended  that  a  party 
who  goes  into  another  State  and  there  makes  an  agreement  with  a  cit- 
izen of  that  State  for  the  loan  or  forbearance  of  money,  lawful  by 
the  laws  of  that  State,  can  render  nis  obligation  void  by  making  it 
payable  in  another  State  according  to  whose  laws  the  contract 
would  be  usurious.  Neither  can  it  be  claimed  that  because  the 
obligation,  instead  of  being  signed  in  the  State  where  the  contract 
was  made,  is  signed  in  another  State  and  sent  by  mail  to  the  place 
of  the  contract,  it  must  be  governed  by  the  usury  laws  of  the  place 
where  it  was  signed.  The  counsel  for  the  appellant  disputes  the 
fact  that  the  agreement  for  the  giving  of  the  note  in  suit  in  re- 
newal  of  the  $2,000  note  which  fell  due,  was  made  in  Pennsylvania, 
but  the  findings  and  evidence  cleaHy  show  that  it  was.  The  pro- 
position for  the  renewal  was  made  by  the  defendant  at  Honesdale, 
in  writing,  and  there  received  by  the  plaintiff.  In  this  propo- 
sition the  defendant  requested  plaintiff's  cashier  to  send  defendant  a 
new  note  to  be  signed,  which  the  cashier  did.  The  making  of  the 
new  note  by  the  cashier  and  forwarding  it  to  the  defendant  for  ex- 
ecution constituted  a  clear  and  definite  acceptance  of  the  proposi- 
tion and  made  the  agreement  to  renew  complete.  The  sending  of 
the  note  and  check  by  defendant  signed  were  an  execution  ol  this 
complete  agreement  He  says  he  sent  the  check  under  a  previous 
agreement  The  appellant  seeks  on  this  appeal  to  set  up  a  defense 
to  the  note  in  suit  on  the  ground  that  the  original  $10,000  note 
was  an  accommodation  note  and  was  discounted  in  violation  of 
the  agreement  under  which  it  was  loaned,  and  that  the  plaintiff  did 
not  give  full  value  for  it,  $2,000  of  the  proceeds  of  the  discount 
having  been  applied  to  the  payment  of  a  precedent  debt  of  the  m- 
dorser.  It  is  sufficient  to  say  that  the  alleged  facts  on  which,  this 
defense  is  based  are  not  found  by  the  referee,  nor  requested  to  be 
found  but  that  on  the  contrary,  the  referee  found  that  the  $10,000 
note  was  discounted  by  the  plaintiff  for  value  m  the  ordinary  course 
ot  business,  and  no  exception  was  taken  to  this  finding. 
The  judgment  should  be  affirmed  Judgment  affirmed 

All  concur. 
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(WN.  T.S7.) 

Arbiirati»nandawKrd^ean§CrfiCtionofm^^ 

PftrUes  entered  into  an  agreement  for  an  arbitration  to  be  '*  conducted  ud  ^ 
dded  upon  the  principle  of  fair  and  honorable  dealing  between  mui  and 
man."  On  the  hearing  the  parties  presented  written  statementa  and  were 
beard.  One  of  them  proposed  to  produce  witnesses,  but  the  majority  of  the 
arbitrators  declined  to  allow  it,  on  the  ground  that  it  wis  prohibited  by  the 
submission.    Held,  error. 

ACTION  to  set  aside  ao  award,  and  recorer  moneys.     The  opin- 
ion sfcates  the  case.    The  defendant  had  judgment  below. 

Henry  J.  8(mdder,  for  appellant. 

8.  P.  Nash,  for  respondent 

Bapallo,  J.  The  findings  of  the  judge  before  whom  this  actioQ 
was  tried  at  Special  Term  state,  that  on  the  hearing  before  the  ar- 
bitrators, the  plaintiff  and  defendant,  respectiyely,  presented  writ- 
ten statements  and  were  fully  heard  in  respect  to  the  matters  set 
up  in  such  statements,  and  that  thereafter  the  plaintiff  offered  to 
produce  as  witnesses  Sheldon  and  Brown,  but  did  not  show  what 
testimony  they  could  give  nor  in  what  respect  it  was  material,  and 
did  not  produce  the  witnesses  named,  and  that  the  arbitrators  did 
not  receive  the  testimony  of  Sheldon  and  Brown.  But  on  the  set- 
tlement of  the  case,  the  judge  further  found,  on  the  plaintiff's  re- 
quest, that  two  of  the  arbitrators  construed  the  submission  as  lim- 
iting their  powers  to  the  act  of  passing  upon  the  statements  of  the 
parties  only,  and  so  ruled  and  decided.  That  at  the  first  meeting, 
the  parties  respectively  submitted  statements,  and  these  being  cod- 
tradictory  of  each  other,  the  plaintiff  insisted  on  calling  witnesses 
in  his  behalf  to  disprove  the  defendant's  statements.  That  the  ar- 
bitrators refused  to  allow  the  plaintiff  to  produce  the  witnesae* 
named  by  him,  and  refused  to  receive  any  evidence  other  than  the 
statements  of  the  parties.  That  the  plaintiff,  on  the  second  and 
third  meetings  of  the  arbitrators,  asked  permission  to  iutrodace 
testimony  to  dispose  of  or  clear  up  the  contradictions  in  the  state- 
ments, but  the  arbitrators  refused  him  such  permission.     That  one 
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ef  the  arbitrators  insisted  to^  the  others  upon  the  examination  of 
witness^cs,  in  order  that  the  statements  made  by  the  parties  might 
be  explained,  reconciled  or  better  understood,  but  the  other  arbi- 
trators refused  to  do  so  or  to  hear  any  thing  but  the  statements  of 
the  parties; 

The  majority  of  the  arbitrators,  having  absolutely  refused  to 
hear  any  testimony  whaterer,  or  to  allow  the  plaintiff  to  produce 
any  witnesses,  and  having  placed  their  refusal  upon  the  ground 
that  under  the  submission  their  powers  were  limited  to  hearing  the 
statements  of  the  parties,  we  think  that  it  was  not  necessary  for 
the  plaintiff  in  order  to  preserve  his  rights,  to  actually  produce,  or 
to  name  his  witnesses,  or  to  state  what  facts  he  intended  to  prove 
by  them.  He  did  state  that  he  proposed  to  disprove  by  witnesses 
the  defendant's  written  statement,  and  was  not  called  upon  for  any 
further  specification,  but  was  met  by  an  absolute  refusal  to  hear 
any  evidence,  and  a  decision  that  under  the  submission  the  arbitra- 
tors had  no  power  to  hear  any,  other  than  the  statements  of  the 
parties. 

Unless  the  arbitrators  were  right  in  their  construction  of  the 
submission,  the  refusal  to  receive  evidence  was  misconduct  which 
vitiates  their  award.  The  refusal  of  an  arbitrator  to  examine  wit- 
nesses is  suflScient  misconduct  on  his  part  to  induce  the  court 
to  set  aside  his  award,  though  he  may  think  he  has  sufficient  evidence 
without  them.  Phipps  v.  Ingram^  3  Dowl.  669.  In  Va7i  Cortlandt 
V.  UnderhiUy  17  Johns.  405,  it  was  held  that  if  the  arbitrators  refuse 
to  hear  evidence  pertinent  and  material  to  the  controversy,  it  is 
such  misconduct  as  will  vitiate  the  award.  And  in  Fudickar  v. 
Guardian  Mutual  Ins.  Co.y  62  N.  Y.  392,  it  is  said  by  Andrews, 
J.,  that  if  an  arbitrator  refuses  to  hear  competent  evidence  on  the 
merits,  his  award  will  be  set  aside.  If  the  arbitrators  in  the  present 
case  had  called  upon  the  plaintiff  to  state  what  he  proposed  to  prove, 
or  had  refused  to  receive  the  evidence  on  the  ground  that  he  did 
not  show  its  materiality,  then  it  would  be  necessary  for  him,  in 
order  to  successfully  impeach  the  action  of  the  arbitrators,  to  sliow 
that  he  made  it  apparent  to  them  that  the  evidence  he  offered  to 
introduce  was  competent  and  material.  But  in  view  of  the  ground 
taken  by  the  arbitrators  on  the  subject,  we  do  not  think  that  this 
formality  was  necessary,  and  that  the  allegation  that  the  evidence 
was  offered  to  contradict  the  defendant's  sUitoment  was  quite  suffi- 
cient.   If  their  construction  of  the  stipulation  was  correct,  it  mat- 


538  NEW  YORK, 


Xlynes  v.  McDermott. 


tered  not  how  material  the  testimony  was;  the  arbicxators  bad  no 
power,  to  receive  it,  and  no  statement  that  he  might  have  upon  the 
subject  could  have  varied  the  result.  They  absolutely  denied  his 
right  to  produce  witnesses  for  any  purpose.  Under  sudi  circam- 
stances^  it  would  be  unjust  to  deprive  him  of  this  right  on  the 
ground  that  he  had  failed  to  state  the  particulars  of  the  offered 
proof. 

The  case  must  turn  upon  the  correctness  of  the  arbitrators'  con- 
struction of  the  submission.  On  this  point,  the  decision  of  the  ar- 
bitrators is  not  conclusive.  No  such  question  was  submitted  U> 
them.  It  is  for  the  court  to  judge  whether  arbitrators  ha?e  ex- 
ceeded their  powers,  or  refused  to  exercise  them.  The  general  rale 
that  their  decisions  are  not  reviewable  on  the  mere  ground  that 
they  are  erroneous,  is  applicable  only  to  their  decisions  on  matten 
submitted  to  them.  The  submission  is  the  foundation  of  their 
jurisdiction,  and  they  are  not  the  exclusive  judges  of  their  ovn 
powers. 

The  submission  in  this  case  is  in  the  usual  form,  and  the  odIj 
clause  relied  upon  in  support  of  the  construction  put  upon  it  by  the 
arbitrators  reads  as  follows:  '^  The  arbitration  shall  be  conducted 
and  decided  upon  the  principle  of  fair  and  honorable  dealing  be- 
tween man  and  man." 

There  is  nothing  in  this  which  justified  the  decision  of  the  arbi- 
trators that  the  submission  limited  their  powers  to  the  act  of  piss- 
ing upon  the  statement  of  the  parties  only.  This  is  too  clear  for 
discussion. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 

to  abide  the  event. 

Judgiu&ni  t€imt9kL 

All  concur,  except  Millbb,  J,,  absent  at  argument. 


Hynes  v.  McDermott. 

(8SN.  T.  41J 
Marriage  —  evidence  —  7iandwr%ting  — phatogragikM, 

m 

To  eetabUsh  a  marriage,  facte  were  ehown,  part  occurring  in  Englaiid,  part  it 
France,  and  part  on  a  voBsel  crosaing  from  England  to  Franca.  Thoie  o& 
earring  in  England  did  not  establuh  a  marriage  according  to  the  law  d 
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England.  The  nationalitj  of  the  Teasel  or  the  marriage  law  of  France  was 
not  shown.  The  facta  shown  being  otherwise  sufficient  to  establish  a  mar- 
riage under  New  York  law,  Iield,  that  the  nationality  of  the  y^sel  woold 
not  be  presumed  to  be  of  a  ooantry  having  different  marriage  laws  from 
New  York,  nor  would  the  marriage  laws  of  France  be  presumed  different 
from  tho0e  laws. 

A  witness  cannot  be  allowed  to  give  his  opinion  as  an  expert  on  a  question  of 
disputed  handwriting,  founded  on  a  comparison  of  the  disputed  signature 
with  photographic  copies  of  other  writings  not  in  evidence,  and  the  aoeu- 
facj  of  which  is  not  shown  bj  extrinsic  testimony.* 

A  witness  cannot  be  allowed  to  give  his  opinion  on  a  question  of  disputed 
handwriting,  where  his  knowledge  was  acquired  in  the  proceedings  in  the 
suit,  and  was  based  solely  on  comparison  and  admissionaf 

ACTION  of  ejectment   The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below, 

John  HaUoch  Drake,  for  appellants. 
Jo9tph  H.  Choate,  for  respondents. 

FoLOBBy  Ch.  J.  This  is  an  action  of  ejectment,  brought  to  re« 
cover  possession  of  lands  once  of  William  R  Hjnes,  now  deceased. 
He  died  intestate.  The  plaintiffs  claim  to  be  his  widow  and  his 
sons  respectively.  If  that  be  the  fact,  the  right  to  maintain  the 
action  cannot  be  denied.  Whether  it  be  the  fact,  depends  upon 
the  validity,  as  a  marriage  contract,  of  what  took  place  in  his  life- 
time, between  the  intestate  and  the  plaintiff  who  now  claims  to  be 
his  widow,  and  at  times  before  the  births  of  the  other  plaintiffs. 
Enough  took  place  at  those  times,  if  it  had  been  done  in  the  territory 
of  this  State,  to  haye  made  a  valid  contract  of  marnage.  Enough 
took  place  afterward  to  furnish  a  presumption,  under  the  laws  of 
this  State,  of  a  prior,  legally  formed  and  subsisting  marriage  rela- 
tion. By  the  law  of  this  State,  a  man  and  a  woman  who  are  com- 
petent to  marry  each  other,  without  going  before  a  minister  or 
magistrate,  without  the  presence  of  any  person  as  a  witness,  with 
no  previous  public  notice  given,  with  no  form  or  ceremony  civil  or 
religious,  and  with  no  record  or  written  evidence  of  the  act  kept 
and  merely  by  words  of  present  contract  between  them,  may  take 
npon  themselves  the  relation  of  husband  and  wife,  and  be  bound 
to  themselves,  to  the  State  and  to  society,  as  such;  and  if  after 

*  See  note.  36  Am.  Rep.  S19. 

t  To  tune  effect,  Bum  t.  Hee»e  (90  Penu.  St.  8D),  U5  Am.  Uep.  034,  and  note,  685. 
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that  the  marriage  is  denied,  proof  of  actual  cohabitation  as  hoBbuid 
iind  wife,  acknowledgment  and  recognition  of  each  other  to  friendi 
and  acquaintances  and  the  public  as  such,  and  the  general  repata 
tion  thereof,  will  enable  a  court  to  presume  that  there  was  in  tbe 
beginning  an  actual  and  bona  fide  marriage.  BrinkJey  v.  Brinldin, 
^0  N.  T.  184;  s.  c,  10  A.m.  Rep.  460,  and  cases  there  cited. 

But  what  passed  between  the  intestate  and  the  adult  plaintiff 
took  place  out  of  the  territory  of  this  State.  Part  of  it  took  place 
upon  English  soil;  and  it  is  conceded  that  it  did  not  make  a  lavfal 
marriage,  uccording  to  the  law  of  England.  Part  of  it  took  pisoe 
upon  the  soa,  in  a  vessel  clearing  from  an  English  port  and  crosBing 
the  channel  to  a  French  port.    Part  of  it  took  place  in  France. 

In  some  state  of  the  case  hero  might  come  in  the  question, 
Avhether,  if  the  acts  which  would  make  a  valid  marriage  when  done 
in  this  State  are  done  outside  its  bounds,  and  not  in  accordance 
with  the  law  of  the  place  where  done,  they  will  make  a  relation 
which  will  be  upheld  as  a  valid  marriage  by  the  laws  of  this  State? 

But  this  question  we  need  not  decide.  There  is  no  proof  of  what 
is  the  law  of  marriage  in  France,  and  we  will  not  presume  that  it 
is  different  from  that  of  this  State.  Monroe  v.  Douglase,  5  N.  Y. 
447 ;  Savage  v.  (yNeil^  44  id.  298.  There  is  no  proof  of  the  nation- 
ality of  tlie  vessel  in  which  the  parties  crossed  the  channel,  and  ve 
will  not  presume  that  it  was  that  of  a  country  whose  law  of  mar- 
riage has  been  proved  in  this  case  to  be  different  from  that  of  this 
State;  even  if  we  are  required  to  hold  that  a  vessel  on  the  seas  ha^ 
with  it  tlie  law  of  marriage  of  the  nation  whose  flag  it  flies.  There 
was  enough  in  the  testimony  of  what  took  place  between  the  partita 
at  sea,  and  between  them,  their  friends  and  acquaintances  and  ibe 
public  while  they  were  m  France,  to  sustain  the  verdict  of  the  jnry, 
that  they  were  husband  and  wife  in  accordance  with  the  lav 
of  this  State.  U.  S.  Trust  Co.,  Recr.y  v.  Hams,  2  Boew.  75. 
Though  they  cohabited  in  England  before  cix>8sing  the  channel, 
the  testimony,  while  it  does  not  prove  a  marriage  in  accord  with 
English  law,  shows  enough  for  a  jury  to  find  therefrom  that  then 
was  the  purpose  and  a  form  of  marriage  ;  that  there  was  a  refusal 
on  the  part  of  the  woman  to  commence  a  meretricious  cobabiutioc. 
and  a  yielding  on  the  part  of  the  intestate  to  her  demand  for  mar- 
riage before  cohabitation  should  be  had. 

A  marriage  having  been  thus  found  on  pfxx>f  enough  ^o  8o?win 
the  verdict,  the  legitimacy  of  the  minor  plaintiffs,  tu  tbe  sons  of  tin 


SEPTEMBER  TERM,  1880.  54f 

HyneB  ▼.  McDermott. 

mteetotCy  is  beyond  dispute  in  the  case  at  this  time.  The  jndg- 
ment  for  the  plaintifEs  is  to  be  sustained,  nnless  error  is  shown  by 
some  of  the  other  points  made  by  the  defendants. 

[Omitting  minor  points.] 

4th.  The  court  did  not  allow  the  witness  Loader  to  testify  that 
the  handwriting  of  the  signature  to  the  lease  of  the  premises  in 
Leyerton  street  was  that  of  the  adult  plaintifiF.  The  witness  had 
never  seen  her  write;  he  had  no  knowledge  of  her  handwriting  save 
that  got  by  looking  upon  two  writings  other  than  the  signature  to 
this  lease,  which  other  writings  she  had  acknowledged  in  his  pres- 
ence and  with  the  writings  then  before  them,  to  have  been  penned 
by  her.  Those  other  writings  were  two  signatures  of  names  of  per- 
sons and  one  written  name  of  a  place  of  residence,  as  shown  by  a 
signature  book  kept  by  a  bank  at  which  she  had  opened  two  ac- 
counts of  money  deposited  by  her.  These  writings  were  not  in 
evidence  in  the  case ;  that  is,  they  were  not  produced  before  the 
jury  and  kept  in  court  throughout  the  trial.  The  witness  who  con- 
trolled them  was  examined  beyond  the  seas  on  commission.  He 
produced  them  before  the  commissioner  but  refused  to  part  with 
them.  Copies  were  taken  in  manuscript  by  the  commissioner  and 
annexed  to  the  deposition  of  the  witness.  Copies  were  also  taken 
by  the  photographic  process  and  certified  to  by  the  commissioner 
and  annexed  to  the  deposition  of  the  witness.  The  witness  Loader 
was  presented  to  the  court  as  doubly  competent  to  speak  on  an 
issue  as  to  the  genuineness  of  handwriting,  as  an  expert,  and  as 
having  personal  knowledge  of  the  handwriting  of  the  adult  plaint- 
iflL  It  does  not  appear  from  the  cuse  that  the  trial  court  deter- 
mined whether  he  was  qualified  to  speak  as  an  expert  We  will  as- 
sume that  he  was,  and  that  had  the  trial  court  thought  it  needful 
to  pass  upon  the  question,  it  would  have  held  that  he  was.  Yet  in 
our  judgment,  it  was  not  proper  to  receive  his  testimony  as  that  of 
an  expert,  and  by  a  comparison  of  writings.  An  expert  in  hand- 
writing, when  speaking  as  a  witness  only  from  a  comparison  of 
handwriting,  that  is,  with  two  pieces  of  it  in  juxtaposition  under 
his  eye,  should  have  before  him  in  court  the  writing  to  which  he 
testifies  and  the  writings  from  which  he  testifies;  else  there  can  be 
no  intelligent  examination  of  him  either  in  chief  or  cross ;  nor  can 
there  be  fair  means  of  meeting  his  testimony  by  that  of  other  wit- 
nesses. This  requirement  is  included  in  the  rule  that  there  can  be 
no  comparison  of  handwriting,  unless  the  pieces  of  writing  by  which 
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comparison  is  made  are  properly  in  eYidence  in  the  case  for  warn 
purpose  other  than  that  of  being  compai*ed.  Randolph  y.  I/mgKUn^ 
48  N.  Y.  456  ;  Dubois  v.  Baker,  30  id.  355;  Miles  v.  Loomxs,  75  id. 
288  ;  8.  Q,y  31  Am.  Bep.  470.  The  neai*est  approach  to  having  le^ 
fore  the  witness  at  the  trial  the  writings  by  which  compariflon  had 
been  or  was  to  be  made,  was  the  bringing  of  the  photognphic 
copies.  There  was  no  proof  of  the  details  of  the  process  by  which 
they  were  taken,  nor  as  to  accnracy  of  the  work.  Wc  think  that  a 
comparison  of  a  signature  in  dispute,  with  such  photographic 
copies  of  other  writings,  for  the  purpose  of  allowing  an  opinion 
from  an  expert  as  to  the  character  of  the  signature  as  real  or 
feigned,  when  the  originals,  from  which  the  copies  are  made,  are 
not  brought  before  the  jury,  and  may  not  be  shown  to  other  wit- 
nesses, ought  not  to  be  permitted.  Photographs  that  hare  been 
taken  of  persons  found  dead  hare  been  admitted  in  evidence  in  this 
•State,  in  aid  of  other  proofs  of  identity,  but  not  alone.  They  were 
characterized  as  slight  evidence  in  addition  to  other  and  morereliar 
ble  testimony.  Ruloff  v.  People,  45  N.  Y.  213.  A  photograiAic 
picture  was  more  unreservedly  admitted  as  evidence  upon  the  ques- 
tion of  identity  of  person  in  Udderzook  v.  Commonwealth,  76  Penn. 
St.  340.  And  in  another  case,  when  the  genuine  signature  and  the 
disputed  signature  were  both  brought  into  court,  magnified  photo- 
graphic copies  of  each,  together  with  the  originals,  were  submitted 
to  the  inspection  of  the  jury,  and  it  was  held  not  to  hare  beeo 
error.  Marcy  v.  Barnes,  16  Gray,  162.  But  copies  of  letters  in  a 
letter-book,  produced  by  impress  or  by  a  machine,  have  been  re- 
jected. Coram,  v.  Eastman,  1  Gush.  189.  It  would  be  carrying 
the  matter  much  farther,  to  permit  an  expert  to  compare  photo- 
graphic copies  of  signatures,  and  therefrom  to  testify  as  to  tbe 
genuineness  of  a  disputed  signature.  We  may  recognize  that  tbe 
photographic  process  is  ruled  by  general  laws  that  are  uniform  in 
their  operation,  and  that  almost  without  exception  a  likeoees  y^ 
brought  forth  of  the  object  set  before  the  camera.  Still,  somewhat 
for  exact  likness  will  depend  upon  the  adjustment  of  the  machinery, 
upon,  the  atmospheric  conditions,  and  the  skill  of  the  manipulator. 
And  in  so  delicate  a  matter  as  the  reaching  of  judicial  resalts  bj 
the  comparison  of  writings  through  the  testimony  of  experts,  it 
ought  to  be  required  that  the  witness  should  exercise  his  seamen 
upon  the  thing  itself  which  is  to  be  (he  basis  of  his  judgment;  ^ 
fitill  more,  that  the  thing  itself  should  be  at  hand  to  be  put  under 
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the  eye  of  other  witnesses  for  the  trial  upon  it  of  their  skill.  The 
certainty  of  expert  testimony  in  these  cases  is  not  so  well  assured 
as  that  we  can  afford  to-let  in  the  hazard  of  errors  or  differences  in 
copying,  though  it  be  done  by  howsoever  a  scientific  process.  Be- 
sides, as  before  said,  there  was  no  proof  here  of  the  manner  and 
exactness  of  the  photographic  method  used.  It  was  right  not  to 
receive  Loader's  evidence  as  that  of  an  expert. 

The  witness  was  also  offered  as  one  having  acquaintance  with  the 
handwriting  of  the  adult  plaintiff.  All  his  means  of  knowledge 
have  been  stated.  The  testimony  was  finally  rejected,  after  the 
objection  made  to  it,  that  it  was  a  collateral  fact  whether  the  lease 
was  signed  by  the  plaintiff,  and  that  the  defendants  had  proved  by 
her  that  she  had  not  signed  it.  The  objection  is  not  well  put,  in 
claiming  that  the  defendants  proved  by  the  plaintiff  that  she  did 
not  sign  the  lease.  At  one  time  she  said  that  she  did  not  recognize 
the  signature  to  it  as  hers;  but  she  would  not  say  that  it  was  not 
hers,  while  she  would  not  admit  that  it  was.  At  another  time  she 
was  explicit  in  denial.  But  her  testimony  on  this  head  was  not 
-conclusive.  Neither  can  we  assent  thafc  the  fact  sought  to  be  proved 
was  a  collateral  fact,  in  a  sense  that  precluded  the  defendants  from 
offering  any  other  testimony  upon  it  than  that  of  the  plaintiff  her- 
-selL  She  was  the  witness  of  the  defendants,  to  be  sure,  and  they 
could  not  impeach  her.  But  if  she  was  mistaken  in  her  testimony, 
or  forgetful,  so  that  she  could  not  speak  as  to  a  matter,  the  defend- 
ants were  not  shut  out  from  proring  the  fact,  if  material,  by  other 
witnesses.  It  was  material,  if  this  plaintiff,  during  the  'time  that 
as  she  now  claims  she  was  the  wife  of  Hynes,  and  entitled  and 
bound  to  bear  his  name,  was  entering  into  written  contracts  in 
another  name,  which  was  that  of  the  wife,  or  widow  still  unmarried, 
of  another  man.  The  testimony  offered  tended  to  prove  that.  We 
think  therefore  that  that  objection  was  not  good.  The  prior  objec- 
tion was  in  effect  that  Loader  had  not  shown  that  he  was  acquainted 
with  the  signature  of  the  plaintiff.  Testimony  as  to  handwriting 
is  testimony  of  opinion.  Any  person  acquainted  with  it  may  be 
permitted  to  give  his  opinion  of  it.  The  acquaintance  need  not 
come  from  having  seen  the  person  write.  It  may  be  formed 
from  seeing  writing  under  Fuch  circumstances  as  put  it  beyond 
doubt  that  it  was  a  true  signature.  In  this  case  the  witness  Loader 
had  seen  writing  admitted  by  the  plaintiff  to  be  hers  ;  thus  he  had 
<een  her  genuine  handwriting.      If   the  case  was  so  confined  a9 
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that  the  correctnesfl  of  the  holding  at  the  Circuit  would  hang  upon 
whether  the  view  of  one  piece  of  genuine  handwriting  woold 
qualify  one  to  speak  as  a  witness  as  to  the  genuineness  of  another 
and  a  disputed  signature,  we  find  authority  to  show  that  a  holding 
rejecting  the  testimony  would  be  incorrect  Hammond  v.  Varuuiy 
ol  X.  Y.  398  ;  OarreUa  v.  Alexander,  4  Esp.  Cas.  37.  The  compo- 
tency  of  a  witness  is  not  determined  by  the  degree  of  his  knowledge. 
If  he  has  had  means  of  becoming  acquainted  with  the  handwrit- 
ing in  question,  he  is  competent  to  speak,  and  the  weight  of  his 
testimony  is  for  the  jury.  The  objection  however  was  broader  thao 
tliat,  and  covered  all  the  circumstances  in  which  Loader  had  been 
placed  with  regard  to  this  handwriting.  It  appeared  that  he  was 
by  calling  a  private  detective,  and  had  gone  to  England  as  such  in 
the  employ  of  the  defendants,  after  the  commencement  of  this 
action  ;  that  it  was  while  in  the  pursuit  of  evidence  against  the 
plaintiffs  that  he  learned  of  this  bank  book  writing;  and  while eo- 
gugifd  in  taking  the  evidence  in  behalf  of  the  defendants  of  a  vit- 
ness  on  commission  that  he  saw  the  writing  and  heard  the  adminioii 
of  the  plaintiff  that  it  was  made  by  her.  His  acquaintance  with 
lier  handwriting  was  from  an  examination  of  these  two  pieces  of  it; 
and  it  was  formed  while  he  was,  as  a  hired  agent,  in  quest  of  testi- 
mony with  which  to  combat  the  plaintiffs'  case,  and  of  testimonj 
to  be  made  from  the  handwriting  of  the  adult  plaintiff.  It  is 
not.  to  be  distinguished  from  a  case  of  genuine  writings  fur- 
nished to  a  person  to  enable  him  to  become  a  witness  as  to  a  dis- 
puted signature.  It  is  clear  that  if  the  genuine  writings  had  been 
made  or  chosen  for  his  inspection  by  the  party  who  called  him  u  t 
witness,  so  as  to  qualify  him  to  speak,  his  testimony,  to  be  baaed 
upon  an  acquaintance  got  from  a  view  of  them,  would  not  be  re- 
ceived. Stranger  v.  Searle,  1  Esp.  N.  P.  C.  14 ;  7'ofne  v.  Farken- 
berg  R.  If.  Co.,  39  Md.  36;  s.  c,  17  Am.  Bep.  540.  And  it  has 
been  held  at  nisiprius,  that  when  the  acquaintance  is  formed  from 
the  view  of  writings  admitted  by  the  attorney  of  the  wHter  to  be 
genuine,  the  witness  will  not  be  allowed.  Oreavee  v.  Hunier,  2  C. 
&  P.  477.  Though,  on  the  other  hand,  when  the  genuine  wntmg 
from  which  the  witness  got  his  knowledge  was  to  a  paper  filed  in 
the  cause  by  the  opposite  party,  the  testimony  was  allowed.  Sf»^^ 
V.  Sainsbury,  6  C.  &  P.  196.  These  cases  exemplify  how  lacking  in 
uniformity  are  the  rulings  in  this  matter,  and  how  delicate  a  qno»- 
tion  it  is  to  handle.     The  last  two  cases  are  not  directly  in  poiDt» 
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inasmuch  as  it  did  not  appear  that  the  witness,  when  he  saw  the 
genuine  writings^  was  seeking  the  means  of  making  acquaintance, 
so  that  he  might  testify  therefrom.  A  di£Ference  between  the  case 
in  hand,  and  those  cited  above  from  Espinasse  and  the  Maryland 
Reports,  is  that  lu  the  latter  two,  the  genuine  signatures  were  niade 
or  chosen  by  the  parties  who  wished  it  to  appear  to  the  witness  that 
the  disputed  signature  was  unlike  the  genuine  ones  inspected  by 
him;  while  in  the  former,  the  genuine  signature  is  used  in  the  case, 
and  is  admitted  to  be  genuine  by  the  party  against  whom  the  wit- 
ness 18  called.  Still,  it  is  a  case  of  signatures  selected  in  the  inter- 
est of  the  party  who  calls  the  witness.  They  were  pitched  upon  by 
the  witness  himself,  who,  in  the  hire  of  the  party,  had  been  sent  in 
quest  of  hostile  evidence,  and  that  after  the  commencement  of  the 
action.  All  the  stimulus  upon  him,  and  all  the  impulses  of  his 
calling,  were  against  impartiality  in  selection  of  specimens.  The 
distinction  is  taken  in  MtzwaUer  Peerage  case,  10  Gl.  &  Fin.  193, 
between  the  testimony  of  a  witness,  who,  intending  to  be  a  witness, 
has  inspected  genuine  documents,  for  the  purpose  of  forming  an 
acquaintance  with  the  characteristics  of  a  certain  handwriting,  and 
that  of  one,  who,  in  the  course  of  business,  without  having  in  view 
the  being  a  witness,  has  used  the  same  documents,  and  thus  got  an 
acquaintance.  In  our  judgment,  the  evidence  is  open  to  the  objec- 
tions that  have  been  held  fatal  to  testimony  as  to  handwriting 
created  jM»<  litem  motam.  We  think  that  upon  all  that  transpired 
on  the  trial  in  the  testimony  of  Loader,  and  the  objections  made, 
the  trial  court  erred  not  in  ruling  out  the  question. 

The  legislature  of  this  State  has,  this  year  (Laws  of  1880,  chap. 
36),  passed  an  act  which  is  intended  to  allow  proof  of  signature  by 
comparison  of  handwritings,  and  which  perhaps  will  forestall  for 
the  future  much  discussion  of  this  topic.  That  statute  however  is 
probably  yet  to  be  the  subject  of  judicial  interpretation. 

[Omitting  other  points.] 

Judgment  affirm$d. 

AllooQciir. 
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^VfuUe-^tfmiioingi  hank^penanal  Uab&i^.fifr  n%i9f^fmo$. 

A  lavings  bank  was  incorporated  in  1867,  and  up  to  1875,  when  a  reeeiver  wit 
appointed,  did  basiness  in  leased  premises.  The  deposits  in  the  bank  at  oo 
time  exceeded  about  |70,000,  and  during  each  /ear  but  one  the  expeosw  ol 
the  bank,  including  interest  to  depositors,  exceeded  its  income.  At  t  time 
when  the  bank  was  substantially  insolvent,  the  trustees  pnrchssed  t  lot 
costing  $29,000,  on  which  a  building  for  the  use  of  the  bank,  costtafr  PTt. 
000,  was  erected.  In  1876,  a  receiver  was  appointed,  and  this  bnikliDg  ud 
lot,  subject  to  a  mortgage,  and  other  assets,  producing  only  about  $1,000. 
constituted  the  whole  property  of  the  bank,  and  the  lot  and  boilding  weie 
afterward  swept  away  by  the  mortgage.  In  an  action  by  the  reoeiyertgAisst 
the  trustees  for  the  loss,  hdd,  that  a  Jury  were  justified  in  finding  tliat  Uw 
trustees  failed  in  exercising  the  prudence  which  the  law  requires,  sad  ven 
liable  for  the  loss  sustained  * 

ACTION  of  damages  for  negligence  of  trustees.     The  opinioB 
states  the  case.     The  plaintiff  had  judgment  below. 

K  EU»ry  Anderson^  for  appellants.  Trustees  are  not  liable  for  lotf 
resulting  from  errors  of  judgment  made  in  the  discharge  of  their 
duties.  Scott  y.  De  PeyatWy  1  £dw.  Gh.  513 ;  Spennfs  Appeal, 
71  Penn.  St.  11 ;  s.  a,  10  Am.  Eep.  684;  Jftlhr  v.  Proctor,  20  Ohio 
St.  442 ;  Oould  v.  Branch  Bk.  of  Mobile,  11  Ala.  191;  Hodges  t.  X 
E.  Screw  Co^l  RI.  312;  Harmon  v.  Tappenden,  1  £ast,  565; 
Overend  v.  Ourney,  L.  R,  4  Ch.  App.  701;  Green's  Brioe's  Ulw 
Vires,  note,  407,  408;  Overend  v.  OM,  5  H.  of  L.  R.  480, 4W, 
Field  on  Corp.  183,184,186;  Angell  &  Ames  on  Corpw,  §3U, 
Finlay  v.  Merriman,  39  Tex.  56,  62  ;  EUig  v.  Nagteey  9  Cal.  683, 
695;  Salter  v.  Salter,  6  Bush,  638;  Cross  v.  Petree,  10  B.  Monr  4l5 
Perry  on  Trusts,  §  276;  Thompson  v.  Brown,  4  Johns.  Ch.  619, 62T, 
Knight  v.  Earl  of  Plimouth,  3  Atk.  480;  Dickens,  1:*C;  Maniatm 
Bank  v.  Lydig,  4  Johns.  377;  4  Am.  Dec.  289;  ilarks.  Andif- 
son,  13  Bush,  111-117;  Griffith  v,  Follett,  20  Barb.  620,  634,  A«^ 
anagh  v.  City  of  Brooklyn,  38  id.  237 ;  Vanderheyden  t.  Taufigf  H 
Johns.  150,  157,  *158;  WtUiams  v.  Weaver,  75  N.  Y.  30,  33:  lanfB 

*  Oompare  Brimn  t.  French  (125  Mass.  41Q>,  88  Am.  Rep.  SM. 
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V.  Benedict^  73  id.  12;  &  c,  29  Am.  Bep.  80;  HawUy  v.  Jafnes^  5 
Pai.  Ch.  3]  8;  Perry  od  Trusts,  §  611;  Tiffany  &  Ballard  od  TniBto 
and  Trustees,  739;  Lewin  on  Trusts,  *338, 449  ei  seq.;  Hill  on  Trus- 
tees, *488,  764;  Raoswelt  y.  Roosevelt,  64  N.  Y.  651;  6  Hun,  S5, 
42,43. 

Francis  C.  Barlow,  for  respondent 

Earl,  J.  This  action  was  brought  by  the  reoeiyer  of  the  Oentral 
Savings  Bank  of  the  city  of  New  York,  against  the  defendants,  who 
were  trustees  ot  the  bank,  to  recover  damages,  which,  it  is  alleged, 
they  caused  the  bank  by  their  misconduct  as  such  trustees. 

The  first  question  to  be  considered  is  the  measure  of  fidelity,  care 
and  diligence  which  such  trustees  owe  to  such  a  bank  and  its 
oepositors.  The  relation  existing  between  the  coi*poration  and  its 
trustees  is  mainly  tnat  of  principal  and  agent,  and  the  relation 
between  the  trustees  and  the  depositors  is  similar  to  that  of  trustee 
and  cestui  que  trust.  The  trustees  are  bound  to  observe  the  limits 
placed  upon  their  powers  in  the  charter,  and  if  they  transcend  such 
limits  and  cause  damage,  they  incur  liability.  If  they  act  fraudu- 
lently or  do  a  willful  wrong,  it  is  not  doubted  that  they  may  be 
held  for  all  the  damage  they  cause  to  the  bank  or  its  depositors. 
But  if  they  act  in  good  faith  within  the  limits  of  powers  conferred, 
using  proper  prudence  and  diligence,  they  are  not  responsible  for 
mere  mistakes  or  errors  of  judgment.  That  the  trustees  of  such 
corporations  are  bound  to  use  some  diligence  in  the  discharge  of  their 
duties  cannot  be  disputed.  All  the  authorities  hold  so.  What 
degree  ot  care  and  diligence  are  they  bound  to  exercise  ?  Not  the 
highest  degree,  not  such  as  a  very  vigilant  or  extremely  careful 
person  would  exercise.  If  such  were  required,  it  would  be  difficult 
to  find  trustees  who  would  incur  the  responsibility  of  such  trust 
positions.  It  would  not  be  proper  to  answer  the  question  by  saying 
the  lowest  degree.  Few  persons  would  be  willing  to  deposit  money 
in  savings  banks,  or  to  take  stock  in  corporations,  with  the  under- 
standing that  the  trustees  or  directors  were  bound  only  to  exercise 
ehght  caie,  such  as  inattentive  persons  would  give  to  their  own 
bnsiness,  in  the  management  of  the  large  and  important  interests 
commuted  to  their  hands.  When  one  deposits  money  in  a  savings 
bank,  or  takes  stock  in  a  corporation,  thus  divesting  himself  of  the 
immediate  control  of  his  property,  he  expects,  and  has  the  right  to 
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expect,  that  the  trustees  or  directors,  who  are  chosen  to  take  hii 
place  in  the  management  and  control  of  his  property,  will  exerciae 
ordinary  care  and  prudence  in  the  trusts  committed  to  them  —  the 
same  degree  of  care  and  prudence  that  men  prompted  by  self-intersst 
generally  exercise  in  their  own  affairs.  When  one  voluntarily  takes 
the  position  of  trustee  or  director  of  a  corporation,  good  faith,  exact 
justice,  and  public  policy  unite  in  requiring  of  him  such  a  d^ree 
of  care  and  prudence,  and  it  is  a  gross  breach  of  duty — erassa  neg- 
ligeniia  —  not  to  bestow  them. 

It  is  impossible  to  give  the  measure  of  culpable  negligence  for  all 
cases,  as  the  degree  of  care  required  depends  upon  the  subjects  to 
which  it  is  to  be  applied.   First  Nat,  Bank  t.  Ocean  Nat.  Bankj^ 
N.  Y.  278 ;  s.  c,  19  Am.  Rep,  181.    What  would  be  slight  n^ect 
in  the  care  of  a  quantity  of  iron  might  be  gross  neglect  in  the  caie 
of  a  jewel.    What  would  be  slight  neglect  in  the  care  exercised  in 
the  affairs  of  a  turnpike  corporation,  or  even  of  a  manufacturing 
corporation,  might  be  gross  neglect  in  the  care  exercised  in  the 
management  of  a  savings  bank  intrusted  with  the  savings  of  a 
multitude  of  poor  people,  depending  for  its  life  upon  credit  aod 
liable  to  be  wrecked  by  the  breath  of  suepicion.    There  is  a  dasdli- 
cation  of  negligence  to  be  found  in  the  books,  not  always  of  practial 
value  and  yet  sometimes  serviceable,  into  slight  negligence^  gron 
negligence,  and  that  degree  of  negligence  intermediate  the  two, 
attributed  to  the  absence  of  ordinary  care ;  and  the  claim  on  behalf 
of  these  trustees  is  that  they  can  only  be  held  responsible  in  tbii 
action  in  consequence  of  gross  negligence,  according  to  this  classifi- 
cation.    If  gross  negligence  be  taken   according  to  its  ordinary 
meaning  —  as  something  nearly  approaching  fraud  or  bad  faith  — 
I  cannot  yield  to  this  claim  ;  and  if  there  are  any  authorities  up- 
holding the  claim,  I  emphatically  dissent  from  thenu 

It  seems  to  me  that  it  would  be  a  monstrous  proposition  to  hoU 
that  trustees,  intrusted  with  the  management  of  the  propertr, 
interests  and  business  of  other  people,  who  divest  themselves  of  the 
management  and  confide  in  them,  are  bound  to  give  only  slight 
care  to  the  duties  of  their  trust,  and  are  liable  only  in  caseof  grosi 
inattention  and  negligence  ;  and  I  have  found  no  authority  fnllj 
upholding  such  a  proposition.  It  is  true  that  authorities  are  foond 
which  hold  that  trustees  are  liable  only  for  erassa  negligmdioy  which 
literally  means  gross  negligence ;  but  that  phrase  has  been  defined 
to  mean  the  absence  of  ordinary  care  and  diligence  adequate  to  the 
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particalar  case.  In  Scott  v.  De  Feyster,  1  Edw.  Gh.  513,  543,— a 
case  much  cited —  the  learned  yice-chancellor  said  :  "  I  think  the 
question  in  all  such  cases  should  and  must  necessarily  be,  whether 
they  (directors)  have  omitted  that  care  which  men  of  common 
prudence  take  of  their  own  concerns.  To  require  more,  would  be 
adopting  too  rigid  a  rule  and  rendering  them  liable  for  slight 
neglect;  while  to  require  less,  would  be  relaxing  too  much  the 
obligation  which  binds  them  to  vigilance  and  attention  in  regard  to 
the  interests  of  those  confided  to  their  care,  and  expose  them  to 
liability  for  gross  neglect  only  —  which  is  very  little  short  of  fraud 
itself."  In  Spering'a  Appeal,  71  Penn.  St  11;  8.  c,  10  Am.  Rep. 
684,  Judge  Shabswood  said  :  "  They  (directors)  can  only  be 
regarded  as  mandataries — persons  who  have  gratuitously  under- 
taken to  perform  certain  duties,  and  who  are  therefore  bound  to 
apply  ordinary  skill  and  diligence,  but  no  more.''  In  Hodges  v. 
New  England  Screw  Co.,  1 R.  I.  312,  Jekckes,  J.,  said :  '^  The  sole 
question  is  whether  the  directors  have  or  have  not  bestowed  proper 
diligence.  They  are  liable  only  for  ordinary  care  ;  such  care  as 
prudent  men  take  in  their  own  affairs."  And  in  the  same  case, 
Ames,  J.,  said  :  '*  They  should  not  therefore  be  liable  for  innocent 
mistakes,  unintentional  negligence,  honest  errors  of  judgment,  but 
only  for  willful  fraud  or  neglect,  and  want  of  ordinary  knowledge 
and  care."  The  same  case  came  again  under  consideration  in  3  R.  I, 
9,  and  Gkbbn,  C.  J.,  said  :  '^  We  think  a  board  of  directors,  acting 
iu  good  faith  and  with  reasonable  care  and  diligence,  who  neverthe- 
less fall  into  a  mistake,  either  as  to  law  or  fact,  are  not  liable  for 
the  consequences  of  such  mistake."  In  the  case  of  Liquidators  oj 
Western  Bank  v.  DouglaSy  11  Sess.  Gas.  (3d  series),  112  (Scotch), 
it  is  said :  '^  Whatever  the  duties  (of  directors)  are,  they  must  be 
discharged  with  fidelity  and  conscience,  and  with  ordinary  and 
reasonable  care.  It  is  not  necessary  that  I  should  attempt  to  define 
where  excusable  remissness  ends  and  gross  negligence  begins.  That 
must  depend  to  a  large  extent  on  the  circumstances.  It  is  enough 
to  say  that  gross  negligence  in  tho  performance  of  such  a  duty,  the 
want  of  reasonable  and  ordinary  fidelity  and  care,  will  impose  liability 
for  loss  thereby  occasioned."  In  Charitable  Corporation  v.  Sutton, 
2  Atk.  405,  Lord  Chancellor  Hardwigke  said,  that  a  person  who 
accepted  the  office  of  director  of  a  corporation  ^*  is  obliged  to 
execute  it  with  fidelity  and  reasonable  diligence,"  although  he  acts 
without  compensation.    In  Litchfield  v.  White,  8  Sandf .  545,  Sand* 
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FOKDy  J.,  said  :  ^  In  general,  a  iraatee  is  boand  to  manage  and 
employ  the  trust  property  for  the  benefit  of  the  cestui  que  tnfi 
witli  the  care  and  diligence  of  a  provident  owner.  Conaeqaentlj  he 
is  liable  for  every  loss  sustained  by  reason  of  his  negligence,  waot 
of  caation,  or  mistake,  as  well  as  positive  misconduct." 

In  Spering^s  Appeal,  Judge  Sharswood  said  that  directors  *^nn 
not  liable  for  mistakes  of  judgment,  even  though  they  may  be  so 
gross  as  to  appear  to  us  absurd  and  ridiculous,  provided  they  vere 
honest,  and  provided  they  are  fairly  within  the  scope  of  the  powen 
and  discretion  confided  to  the  managing  body."  As  I  undentaod 
this  language,  I  cannot  assent  to  it  as  properly  defining  to  any 
extent  the  nature  of  a  director's  responsibility.  Like  a  mandatarr, 
to  whom  he  has  been  likened,  he  is  bound  not  only  to  exercise 
proper  care  and  diligence,  but  ordinary  skill  and  judgment  As 
he  is  bound  to  exercise  ordinary  skill  and  judgment,  he  cannot  set 
up  that  he  did  not  possess  them.  When  damage  is  caused  by  hii 
want  of  judgment,  he  cannot  excuse  himself  by  alleging  his  groa 
ignorance.  One  who  voluntarily  takes  the  position  of  director^aod 
invites  confidence  in  that  relation,  undertakes,  like  a  mandatarr, 
with  those  whom  he  represents  or  for  whom  he  acts,  that  he  pos- 
sesses at  least  ordinary  knowledge  and  skill,  and  that  he  will  bring 
them  to  bear  in  the  discharge  of  his  duties.  Story  on  Bailments, 
§  182.  Snch  is  the  rule  applicable  to  public  officers,  to  professional 
men  and  to  mechanics,  and  such  is  the  rule  which  must  be  appli- 
cable to  every  person  who  undertakes  to  act  for  another  in  a  si:ai- 
tion  or  employment  requiring  skill  and  knowledge  ;  and  it  matters 
not  that  the  service  is  to  be  rendered  gratuitously.  These  defend- 
ants voluntarily  took  the  pi^sition  of  trustees  of  the  bank.  Tbef 
invited  depositors  to  confide  to  them  their  savings*  and  to  intrast 
the  safe-keeping  and  management  of  them  to  their  skill  and  pra- 
dence.  They  undertook  not  only  that  they  would  discharge  tbrif 
duties  with  proper  care,  but  that  they  would  exercise  the  ordina't 
skill  and  judgment  requisite  for  the  discharge  of  their  deli<»tc 
trust 

Enough  has  now  been  said  to  show  what  measure  of  diligencf, 
skill  and  prudence  the  law  exacts  from  managers  and  directors  d 
corporations ;  and  wo  are  now  prepared  to  examine  the  facts  ox 
this  case,  for  the  purpose  of  seeing  if  these  trustees  fell  short  of 
this  measure  in  the  matters  alleged  in  the  complaint 

This  bank  was  incorporated  by  the  act  chapter  4^7  of  the  U** 
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of  1867,  and  it  commenoed  bnsiDess  in  the  spring  of  that  year,  in 
a  hired  bailding,  on  the  east  side  of  Third  avenue,  in  the  city  of 
New  York.  It  remained  there  for  several  years,  and  then  removed 
to  the  west  side  of  the  avenae,  between  Forty-fifth  and  Forty-sixth 
streets,  where  it  occupied  hired  rooms  until  near  the  time  of  its 
bilnre  in  the  fall  of  1875.  During  the  whole  time  the  deposits 
averaged  only  about  170,000.  In  1867,  the  income  of  the  bank  was 
^942. 1 2,  and  the  expenses,  including  amounts  paid  for  safe,  fixtures, 
cliartor,  current  expenses  and  interest  to  depositors,  were  95,571.34. 
Ill  1868,  the  income  was  $5,471.43,  and  the  expenses,  including  in- 
terest to  depositors,  95,719.43.  In  1869,  the  income  was  $3,918.27, 
and  the  expenses  and  interest  paid  $5,346.05.  In  1870  the  income 
was  $5,78409,  and  expenses  and  interest  $7,040.22.  In  1871  the 
income  was  $13,551.14,  which  included  a  bonus  of  $4,000,  or  $6,000 
obtained  upon  the  purchase  of  a  mortgage  of  $40,000,  which  mort- 
gage was  again  sold  in  1874  at  a  discount  of  $2,000,  and  the  ex- 
penses, including  interest  paid,  were  $9,124.05.  In  1872  the 
income  was  $5,100.51,  and  the  expenses,  including  interest  paid, 
were  $7,212.49.  Down  to  the  Ist  day  of  January,  1873,  therefore, 
the  total  expenses,  including  interest  paid,  were  $5,046  more  than 
the  income.  To  this  sum  should  be  added  $2,000,  deducted  on  the 
sale  of  the  large  mortgage  in  1874,  which  was  purchased  at  the 
large  discount  in  1871,  as  above  mentioned,  and  yet  entered  in  the 
assets  at  its  face.  From  this  apparent  deficiency  should  be  deducted 
the  Tolue  of  the  safe  and  furniture  of  the  bank,  from  which  the 
receiver  subsequently  realized  $500.  At  the  same  date,  the  amount 
due  to  over  one  thousand  depositors  was  about  $70,000,  and  the 
assets  of  the  bank  consisted  of  about  $13,000  in  cash  and  the 
balance  mostly  of  mortgages  upon  real  estate. 

While  the  bank  was  in  this  condition,  with  a  lease  of  the  rooms 
then  occupied  by  it  expiring  May  1, 1874,  the  project  of  purchasing 
a  lot  and  erecting  a  banking-house  thereon  began  to  be  talked  of 
among  the  trustees.  The  only  reason  put  on  record  in  the  minutes 
of  the  meetings  held  by  the  trustees  for  procuring  a  new  banking- 
house  was  to  better  the  financial  condition  of  the  bank.  In  Febru- 
ary, 1873,  at  a  meeting  of  the  trustees,  a  committee  was  appointed 
'^on  site  for  new  building  ;''  and  in  March  the  committee  entered 
into  contract  for  the  purchase  of  a  plot  of  land,  consisting  of  foui 
lots,  on  the  corner  of  Forty-eighth  street  and  Third  avenue,  for  the 
turn  of  974.500 ;  of  which  $1,000  was  to  be  paid  down,  $9,000  on 
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the  first  day  of  May  then  next,  and  $64,000  to  be  aecared  by  t 
mortgage,  payable  on  or  before  May  1,  1875,  with  interest  from 
May  1, 1873,  at  seven  per  cent ;  and  there  was  an  agreement  thii 
payment  of  the  principal  sam  secured  by  the  mortgage  might  be 
extended  to  May  1,  1877,  provided  a  bailding  should,  without  aiur 
voidable  delay,  be  erected  upon  the  corner  lot,  worth  not  less  tiisn 
$25,000.  This  contract  was  reported  by  the  committee  to  the 
trustees,  at  a  meeting  held  April  7th.  On  the  1st  day  of  Ibj, 
18T3,  the  real  estate  was  conveyed  and  the  cash  payment  was  msdei 
and  four  separate  mortgages  were  executed  to  secure  the  balaooe, 
one  upon  each  lot  The  mortgage  upon  the  lot  upon  which  the 
bank  building  was  afterward  erected  was  for  $30,500.  At  the  same 
time  the  bank  became  obligated  to  build  upon  that  lot  a  bafldisg 
covering  its  whole  front,  25  feet,  and  60  feet  deep,  and  not  leas  thsn 
five  stories  high,  and  have  the  same  inclosed  by  the  first  day  of 
November  then  next  Upon  that  lot  the  bank  proceeded,  in  the 
spring  of  1875,  to  erect  a  building  covering  the  whole  front,  and 
76  feet  deep,  and  five  stories  high,  at  an  expense  of  about  $27,000. 
And  the  building  was  nearly  completed  when  the  receiver  of  the 
bank  was  appointed,  m  November  of  that  year.  The  three  lots 
not  needed  for  the  building  were  disposed  of,  as  we  may  assume 
without  any  loss,  leaving  the  corner  lot  used  for  the  building  to 
cost  the  bank  $29,250 ;  and  we  may  assume  that  that  was  then  the 
fair  value  of  the  lot  This  case  may  then  be  treated  as  if  these 
trustees  had  purchased  the  corner  lot  at  $29,250,  and  bound  them- 
selves  to  erect  thereon  a  building  costing  $27,000.  When  the  re- 
ceiver was  appointed,  that  lot  and  building,  and  other  assets  which 
produced  less  than  $1,000,  constituted  the  whole  property  of  the 
bank ;  and  subsequently  the  lot  and  building  were  swept  away  hj 
a  mortgage  foreclosure,  and  this'action  was  brought  to  recover  the 
damages  caused  to  the  bank  by  the  alleged  improper  investment  of 
its  funds,  as  above  stated,  in  the  lot  upon  which  the  building  wu 
erected. 

At  the  time  of  the  purchase  of  the  lot,  the  bank  was  substantisDy 
insolvent  If  it  had  gone  into  liquidation,  its  assets  would  htve 
fallen  several  thousand  dollars  short  of  discharging  its  liabilities,  and 
this  state  of  things  was  known  to  the  trustees.  It  had  been  in  ex* 
istence  about  six  years,  doing  a  losing  business.  The  amount  of  it^ 
deposits,  which  its  managers  had  not  been  able  to  increase,  shows  that 
the  enterprise  was  an  abortion  from  the  beginning,  either  bectosa 
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it  lacked  public  confidence^  or  was  not  needed  in  the  place  where 
it  was  located.    It  had  changed  its  location  once  without  any  bene- 
fit.    It  had  on  hand  but  about  tl3,000  in  cash,  of  which  $10,000 
wete  taken  to  make  the  first  payments.  The  balance  of  its  assets  was 
mostly  in  mortgages  not  readily  convertible.     One  was  a  mortgage 
for  $40,000,  which  had  been  purchased  at  a  large  discount,  and  we 
may  infer  that  it  was  not  very  salable,  as  the  trustees  resolved  to 
sell  it  as  early  as  May,  1873,  and  in  August,  1873,  authorized  it  to 
be  sold  at  a  discount  of  not  more  than  $2,500,  and  yet  it  was  not 
sold  until  1874.     In  this  condition  of  things  the  trustees  made  the 
purchase  complained  of,  under  an  obligation  to  place  on  the  lot  an 
expensive  banking-house.    Whether,  under  the  circumstances,  the 
purchase  was  such  as  the  trustees,  in  the  exercise  of  ordinary  pru- 
dence, skill  and  care,  could  make;  or  whether  the  act  of  purchase 
was  reckless,  rash,  extravagant,  showing  a  want  of  ordinary  pru- 
dence, skill  and  care,  were  questions  for  the  jury.     It  is  not  dis- 
puted, that  under  the  charter  of  this  bank,  as  amended  in  1868 
(chap.  294),  it  had  the  power  to  purchase  a  lot  for  a  banking-house 
'^  requisite  for  the  transaction  of  its  business.''    That  was  a  power, 
like  every  other  possessed  by  the  bank,  to  be  exercised  with  pru- 
dence and  care.     Situated  as  this  moribund  institution  was,  was  it 
a  prudent  and  reasonable  thing  to  do,  to  invest  nearly  half  of  all 
the  trust  funds  in  this  expensive  lot,  with  an  obligation  to  take 
most  of  the  balance  to  erect  thereon  an  extravagant  building?    The 
trustees  were  urged  on  by  no  real  necessity.     They  had  hired  rooms 
where  they  could  have  remained ;  or  if  those  rooms  were  not  ade- 
-quate  for  their  small  business,  we  may  assume  that  others  could 
have  been  hired.     They  put  forward  the  claim  upon  the  trial  that 
the  rooms  they  then  occupied  were  not  safe.     That  may  have  been 
a  good  reason  for  making  them  more  secure,  or  for  getting  other 
rooms,  but  not  for  the  extravagance  in  which  they  indulged.     It  is 
inferable  however  that  the  principal  motive  which  influenced  the 
trustees  to  make  the  change  of  location  was  to  improve  the  financial 
^condition  of  the  bank  by  increasing  its  deposits.    Their  project 
was  to  buy  this  corner  lot  and  erect  thereon  an  imposing  edifice,  to 
inspire  confidence,  attract  attention,  and^hus  draw  deposits.    It 
was  intended  as  a  sort  of  advertisement  of  the  bank,  a  very  expen- 
sive one  indeed.     Savings  banks  are  not  organized  as  business  en- 
terprises.   They  have  no  stockholders,  and  are  not  to  engage  in 
speculation  or  money-making  in  a  business  sense.     Thcv  are  simply 
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to  take  the  depoeits,  nsnally  small,  which  are  offered,  aggiBP^ 
them,  and  keep  and  inyest  them  safely,  paying  such  interest  to  the 
depositors  as  is  thus  made,  after  deducting  expenses,  and  psTing 
the  principal  npon  demand.  It  is  not  legitimate  for  the  tmstees  of 
such  a  bank  to  seek  deposits  at  the  expense  of  present  depositors 
It  is  their  business  to  take  deposits  when  offered.  It  was  not 
proper  for  these  trustees — or  at  least  the  jury  may  haTofonsd 
that  it  was  not-^  to  take  the  money  then  on  deposit  and  invest  it 
in  a  banking-house  merely  for  the  purpose  of  drawing  other  depos- 
its. In  making  this  investment,  the  interests  of  the  depository 
whose  money  was  taken,  can  scarcely  be  said  to  have  been  consnlted. 

It  matters  not  that  the  trustees  purchased  this  lot  for  no  more 
than  a  fair  value,  and  that  the  loss  was  occasioned  by  thesabse- 
quent  general  decline  in  the  value  of  real  estate.  They  had  no  right 
to  expose  their  bank  to  the  hazard  of  such  a  decline.  If  the  pur- 
chase was  an  improper  one  when  made,  it  matters  not  that  the  \m 
came  from  the  unavoidable  fall  in  the  value  of  the  real  estate  par- 
chased.  The  jury  may  have  found  that  it  wasgrossly  careless  for  the 
trustees  to  lock  up  the  funds  in  their  charge  in  such  an  investment, 
where  they  could  not  be  reached  in  any  emergency  which  was  likdf 
to  arise  in  the  affairs  of  the  crippled  bank. 

We  conclude  therefore  that  the  evidence  justified  a  finding  by 
the  jury  that  this  was  not  a  case  of  mere  error  or  mistake  of  jadg- 
ment  on  the  part  of  the  trustees,  but  that  it  was  a  case  of  improvi- 
deuce,  of  reckless,  unreasonable  extravagance,  in  which  the  tmsteei 
failed  in  that  measure  of  reasonable  prudence,  care  and  skfllwhieh 
the  law  requires. 

[Minor  points  omitted.] 

I  conclude  therefore  that  the  judgment  appealed  from  shooU  be 
affirmed. 

Judgment  affirmed  and  eigpealfram  order  diemiteeL 


All  cononr. 
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WUl — evidence — legacy --dM  of  UiUUor  te  legaiee. 

A  lestator  was  indebted  to  hie  adopted  daaghter  in  an  onliquidated  amount 
for  aerrioea-  By  his  will  he  provided  legacies  for  her  and  her  daughter 
"  after  payment  of  debts/'  to  a  lees  amount  than  the  value  of  the  services. 
IlMt  that  evidence  was  inadmissible  to  show  his  declarations  that  the  lega- 
cies were  Intended  as  compensation  for  tho  services,  and  that  there  was  no 
preeumption  to  that  effect 


ACTION  for  servioes.     The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 

Esek  Cawen,  for  appellants. 
A.  D,  Wait;  for  respondent. 

Andrews,  J.  In  the  opinion  of  the  ooart  on  the  former  appeal, 
64  N.  Y.  589,  it  was  declared  that  when  an  agreement  is  made  be- 
tween two  parties,  compensation  for  services  rendered  by  one 
to  the  other,  shall  be  made  by  a  provision  in  the  will  of  the  latter, 
and  a  provision  is  made  sufficient  only  to  compensate  in  part  for 
the  services,  the  party  rendering  them  has,  after  the  death  of  the 
other,  a  cause  of  action  against  his  representatives  for  the  balance 
remaining  due  over  and  above  the  testamentary  provision.  The 
legacy  or  provision  made  by  the  will  in  such  a  case  is  to  be  taken 
and  applied  by  the  creditor  in  part  payment  of  the  debt  The 
statement  of  the  rule  upon  this  subject  in  the  opinion  referred  to 
was  not  essential  to  the  decision,  as  the  judgment  was  reversed  for 
error  in  the  admission  of  evidence  in  relation  to  another  matter, 
bnt  we  think  that  the  general  principle  announced  is  well  founded 
in  reason  and  authority,  aiid  is  to  be  applied,  except  in  cases  where 
the  language  of  the  will  excludes  the  inference  that  the  testator 
intended  thai  tho  testamentary  gift  should  go  in  reduction  of  the 
debt. 

In  this  case  the  defendants'  testator  gave  by  his  will  to  the  plaint- 
iff's wife,  who  was  the  tesUtor's  adopted  daughter,  his  household 
furniture,  and  a  pecuniary  legacy  of  $1,500.  Also,  to  plaintiff's 
daughter,  $500.  The  action  is  brought  for  the  servioos  of  the 
plaintiff's  wife,  rendered  to  the  tpsta'or  af  tor  her  marrifige,  and  the 
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ap[K*llants  claim  that  they  were  rendered  upon  an  agreement  or 
understanding  between  the  testator  and  the  plaintiff  that  compen- 
sation should  be  made  therefor  by  gifts  from  the  testator  to  his 
daught-er  and  her  husband  in  his  life-time  and  by  legacies  in  his 
will.  The  referee  however  found  that  the  services  were  rendered 
at  the  request  of  the  testator,  and  upon  his  express  promise  to  p:iv 
their  value,  and  refused  to  find  as  requested  by  the  appellants  that 
they  were  rendered  upon  the  agreement  or  understanding  claimed 
by  them,  and  directed  judgment  for  the  value  of  the  services,  mak- 
ing no  allowance  and  giving  no  credit  for  the  legacies  given  by  the 
will. 

[Omitting  question  of  fact.] 

The  only  material  question  of  law  presented  by  the  record  arises 
npon  the  exception  to  the  exclusion  by  the  referee  of  the  offer  of 
the  appellants  to  show  by  the  scrivener  who  drew  the  will,  that  tt 
the  time  it  was  drawn  the  testator  stated  that  he  had  promised 
Mrs.  Reynolds  to  pay  her  for  her  services  by  will,  and  directed  the 
insertion  of  the  legacies  to  Mrs.  Reynolds  and  her  daughter,  ginng 
as  a  reason  for  the  instruction  that  it  was  to  comply  with  sacli 
promise.  The  offer  in  substance  was  to  show  by  the  declarations 
of  the  testator,  made  when  the  will  was  drawn,  that  the  legacies 
were  intended  as  a  payment  for  the  services  in  question. 

Tho  general  rule  is  that  declarations  of  a  testator  before,  con- 
temporaneously with,  or  after  the  making  of  a  will,  are  inad- 
missible to  affect  its  construction.  1  Redf .  on  Wills,  538.  In  Mann 
V.  Executors  of  Mann,  1  Johns.  Gh.  231,  Chancellor  E^skt  said 
that  the  rule  was  well  settled  that  parol  evidence  cannot  be  admit- 
ted to  supply  or  contradict,  enlarge  or  vary  the  words  of  a  will,  nor 
to  explain  the  intention  of  the  testator,  except  in  two  cases,  viz. : 
when  there  is  a  latent  ambiguity,  arising  dehors  the  will  as  to  the 
person  or  subject  meant  to  be  described,  or  to  rebut  a  resulting 
trust  A  legacy  implies  a  bounty  and  not  a  payment,  and  to  permit 
extrinsic  evidence  of  the  declaration  of  the-  testator  to  change  the 
material  import  of  the  donative  words  would  be  to  contradict  by 
oml  evidence  the  legal  effect  of  the  written  instrument,  and  would 
violate  the  policy  of  the  Statute  of  Wills,  *'  for  then,**  as  Lord  Chan- 
cellor Talbot  said,  in  Fowler  v.  Fowler,  3  P.  Wms.  353,  **  the  wit- 
nesses, and  not  the  testator,  would  make  the  will.**  The  law  rabei 
in  certain  cases  presumptions  against  the  apparent  intention  of  the 
testator,  and  one  of  these  presumptions  is,  that  a  legacy  from  a 
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debtor  to  a  creditor  of  a  sum  as  great  or  greater  than  the  debt 
was  intended  as  a  satisfaction.  Chancey^s  case,  1  P.  Wms.  408.  So 
also,  when  two  legacies  substantially  alike  are  given  by  the  same 
will,  a  presumption  arises  that  only  one  legacy  was  intended. 
Hoohy  V.  Ilalton,  1  Bro,  C.  G.  390.  The  courts  in  these  cases  have 
permitted  parol  evidence  to  be  given  in  support  of  the  apparent 
intention  of  the  testator,  and  to  rebut  the  presumption  which  the 
law  raises,  ''for  the  effect  of  such  testimony  is  not  to  show  that 
the  testator  did  not  mean  what  he  has  said,  but  on  the  contrary,, 
to  prove  what  he  has  expressed."  Sir  Johk  Lbagh,  in  Burst  \\. 
Beaehy  5  Madd.  351.  See  also,  Trimmer  v.  Bayne,  7  Ves.  508.  On 
the  other  hand,  the  recent  and  best  considered  authorities  seem  to- 
establish. the  rule  that  parol  evidence  of  the  intention  of  the  testa- 
tor is  not  admissible  to  fortify  a  legal  presumption  raised  against 
the  apparent  intention  of  the  testator,  except  in  answer  to  evidence- 
impeaching  it,  or  to  create  a  presumption  contrary  to  the  apparent  in* 
tention,  when  no  such  presumption  is  raised  by  law.  Osborne  v. 
Duke  of  Leeds,  6  Ves.  369 ;  Hurst  v.  Beach,  5  Madd.  351 ;  HaU  v. 
mil,  1  Dr.  &  War.  94 ;  1  Redf .  on  Wills,  646,  and  cases  cited.  In 
this  case  no  presumption  arises  that  the  legacies  to  Mrs.  Reynolds 
and  her  daughter  were  intended  as  a  satisfaction  of  the  debt  owing 
by  the  testator  to  the  plaintiff,  for  several  reasons:  First,  the  leg- 
acies are  given  ^*  after  payment  of  debts,"  second,  they  were  of  lesa 
amount  than  the  debt ;  third,  the  debt  was  unliquidated  ;  fourth, 
the  legacies  are  not  given  to  the  creditor  but  to  a  third  person. 
Boughian  v.  Flint,  74  N.  Y.  476 ;  Cranmer^s  case,  2  Salk.  508 ; 
Orakam  t.  Oraham,  1  Ves.  Sr.  263 ;  Atkinson  v.  Wehh,  2  Vern. 
478 ;  Williams  v.  Crary,  5  Cow.  368 ;  8.  c,  4  Wend.  449 ;  Hall  v. 
mn,  1  Dr.  &  War.  94 ;  aarke  v.  Bogardus,  12  Wend.  67. 

Each  of  the  circumstances  mentioned,  according  to  the  authon* 
ties  cited,  prevents  the  presumption  that  the  legacies  were  intended 
as  a  satisfaction.  In  Eaton  v.  Benton,  2  Hill,  576,  where  the  dec- 
larations of  a  testator  had  been  admitted  for  the  purpose  of  show- 
ing that  he  intended  that  a  devise  made  in  his  will  should  satisfy  a 
debt  owing  by  him  to  his  devisee,  Bbokson,  J.,  expressed  great 
doubt  as  to  the  competency  of  the  evidence,  but  the  point  was  left 
undecided.  The  case  of  Phillips  t.  McUombs,  53  N.  Y.  494,  is  a 
direct  adjudication  upon  the  general  question,  but  the  reasons  for 
the  decision  are  not  stated  in  the  opinion  of  the  court.      Our  con- 
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elusion  is  that  both  npon  principle  and  anthorify  the  evidence  of- 
fered was  properiy  rejected. 

The  case  is  not  one  of  a  transaction  inter  vivas  not  endenoed  b; 
writing,  which  might  be  either  a  gift  or  a  payment  depending  npon 
intention,  in  which  case  the  declaration  of  a  party  aocompanyiof 
the  act  is  admissible  to  explain  and  characterize  it 

These  views  lead  to  an  aflSrmanoe  of  the  judgment 

JudgmmU  t^/brmti 

All  concur,  except  Finch,  J.,  absent  at  axgament 


Ik  Mattbb  op  Bldbidgs. 

(88  N.  Y.  16t.) 

Attomei^^-ditbarring —  emdenee  —  wkat  u  caumfor 

Ib  prooeedingB  to  dislAr  an  attorney  where  the  charges  are  denied,  the  eo» 
mon-law  rules  of  evidence  apply.  The  accased  \a  not  to  be  tried  npon  afi* 
davits,  bat  is  entitled  to  confront  the  witneaeee  and  sabject  them  to  en«» 
examination  and  to  invoke  the  well-eettled  mlee  of  evidence. 

An  attorney  in  proceedings  for  the  probate  of  a  will,  who  had  taken  oit  a 
commission  for  the  examination  of  a  witneos,  prepared  aoswwn  for  waA 
witness  to  the  interrogatories  and  cross-interrogatories,  famished  then  to 
the  witness  who  had  received  varions  sams  of  money  from  him,  read  a  part 
of  the  answers  to  the  commissioner  and  left  the  rest  for  the  witaesi  to  r^ 
peat,  and  thas  got  the  answers  before  the  surrogate  as  honest  teitiiiKNiy. 
SM,  safBcient  to  authorize  an  order  disbarring  the  attcHvey  even  thoegk 
the  answers  were  not  shown  to  be  false,  and  it  appeared  that  the  attocntf 
believed  them  to  be  true. 

APPEAL  from  an  order  disbarring  an  attorney.      The  opimoi 
states  the  case. 

Samuel  Hand,  for  appellant,  cited  Commercial  Bk.  v.  UnumSK 
11  N.  Y.  210  ;  3  Wall.,  Jr.,  0.  C,  194  ;  Hurst  t.  Larpin,  21  Iow% 
484 ;  Ftsk  v.  Funk,  12  Wis. ;  Goodrich  t.  Goodrid^  44  Ah.  ffO; 
87  Conn.  216;  The  ''Norway,''  2  Ben.  0.  0.  121. 

Lewis  L*  Delafield,  for  respondent 
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FiNCHy  J.  The  questions  raised  on  this  appeal  involve  the  pro- 
fessional character  of  a  member  of  the  bar^  and  the  propriety  of 
the  decision  of  the  General  Term  which  has  suspended  him  from 
the  office  and  the  duties  of  an  attorney  for  three  years.  While  the 
discipline  may  seem  light,  it  is  yet  severe,  for  it  is  the  public  and 
^rave  conclusion  of  the  court,  deliberately  spread  upon  the  record, 
that  the  appellant  has  been  guilty  of  conduct  unbecoming  his  pro- 
fession, and  deserving  judicial  censure.  The  Struggle  to  reverse 
this  determination,  and  defend  the  reputation  assailed,  awakens  our 
sympathy,  and  demands  of  us  patient  care  and  consideration  to 
prevent  even  a  trace  of  injustice,  while  at  the  same  time,  our  duty 
to  an  honorable  profession,  the  need  of  preserving  unsullied  that 
high  standard  of  truth  and  purity  by  which  alone  an  officer  of 
justice  should  be  measured,  demands  of  us  a  cold  and  deliberate 
scrutiny,  and  firmness  in  declaring  its  result  We  have  therefore 
oxamined  minutely  all  the  voluminous  papers  submitted  on  the 
argament,  and  considered  carefully  the  able  discussion  at  the  bar, 
and  the  full  and  thoroughly  prepared  briefs  of  the  respective 
counsel,  desiring  to  omit  no  labor  necessary  to  a  correct  conclusion. 

[Minor  inquiry  omitted.] 

As  we  approach  the  facts  of  the  case  at  bar  another  prelimi- 
nary question  is  to  be  considered,  raised  this  time  on  behalf  of  the 
Appellant.  He  insists  that  the  affidavits  and  papers  upon  which 
was  founded  the  order  to  show  cause,  and  which  were  transmitted 
to  the  referee  appointed  to  determine  the  issues  raised,  were  not 
evidence  upon  those  issues,  and  could  have  no  other  proper  office 
or  effect  than  that  of  pleadings  or  statements  of  the  charges  or 
accusations  relied  upon.  In  reply,  the  broad  doctrine  is  assorted 
that  these  affidavits  were  evidence,  that  the  common-law  rules  did 
not  apply  to  the  proceeding,  that  every  thing  was  admissible,  and 
its  effect  only  the  subject  of  consideration.  The  language  of  a  pre- 
vious decision  of  this  court,  that  ''  the  common-law  rules  of  evi- 
dence do  not  apply  to  proceedings  of  this  character,"  was  pressed 
upon  onr  attention.  In  re  Percy ^^^  N.  Y.  651.  The  doctrine 
in  that  case  was  correct  to  the  extent  of  its  application.  It  re- 
lated only  to  the  kind  and  character  of  evidence  presented  to  the 
eonrt  for  the  purpose  of  originating  its  action.  For  that  purpose  affi- 
davits were  properly  held  sufficient,  and  also  the  verified  minutes  of  a 
trial  at  the  Circuit.  And  it  was  only  with  reference  to  this  pre- 
liminary step,  the  evidence  necessary  to  justify  action  by  the  conrti 
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that  the  laugua^e  cited  was  used.  The  opmiou  iu  that  aue  gou 
OD  to  declare  that  "  the  court  may  and  ought  to  cause  the  charges 
to  be  preferred,  whenever  satisiied  from  what  has  occurred  in  iu 
presence,  or  from  any  satisfactory  proof  that  a  case  exists  where 
the  public  good  and  ends  of  justice  call  for  iL  Upon  the  re- 
turn of  the  order  the  court  proceeded  properly  to  investigate  tbe 
charges."  The  decision  therefore  falls  very  far  short  of  holding 
that  upon  the  trial  of  issues  involving  professional  misconduct,  and 
the  right  of  an  attorney  to  retain  his  ofiSce  and  its  privileges,  the 
common-law  rules  of  evidence  may  be  disregarded.  We  should  be 
slow  to  follow  such  an  anthoritv,  if  it  existed.  The  issue  is  viul 
to  the  party  assailed.  An  adverse  decision  dooms  him  always  to 
disgrace,  and  often  to  poverty  and  want.  His  professional  life  i^ 
full  of  adversaries.  Always  in  front  of  him  there  is  an  antagonist, 
sometimes  angry  and  occasionally  bitter  and  venomous.  His  daticB 
are  delicate  and  responsible,  and  easily  subject  to  misoonstmctioD. 
To  say  that  when  he  denies  the  charges  brought  against  him  be 
may  be  tried  without  the  rights  and  the  safeguards  which  belong 
to  the  humblest  criminal,  would  be  to  adopt  a  dangerous  rule,  and 
one  without  reason  or  justification.  The  question  is  important  and 
it  is  best  that  we  decide  it. 

On  the  application  addressed  in  the  first  instance  to  the  court,  as 
the  mode  of  arousing  its  attention  and  setting  it  in  motion,  affi- 
davits, minutes  of  testimony,  any  thing  which  furnishes  needful 
mformation,  may  be  used  as  the  basis  npon  which  to  found  un 
order  to  show  cause.  Upon  the  return  of  that  order  the  accused  is 
heard.  He  may  confess,  he  may  explain,  he  may  deny.  If  he  con- 
fess, the  court  may  at  once  render  its  judgment  If  he  explain,  tbe 
court  may  deem  the  explanation  sufiScient,  or  the  reverse.  But  if 
he  meets  accusation  with  denial,  the  issne  thus  raised  is  to  be  tried, 
summarily  it  is  true,  by  the  court  itself,  or  by  a  referee,  but  nefer- 
theless  to  be  tried,  and  on  that  trial  the  accused  is  not  to  be  buned 
under  affidavits  or  swamped  with  hearsay,  but  is  entitled  to  con- 
front the  witnesses,  to  subject  them  to  cross-examination,  and  to 
invoke  the  protection  of  wise  and  settled  rules  of  evidence.  I& 
adopting  this  conclusion  we  only  secure  to  the  members  of  the  bar 
the  common  rights  and  ordinary  privileges  of  the  citizen. 

It  remains  to  consider  whether  the  evidence  adduced  before  tbe 
referee  justified  the  decision  which  suspended  this  appellant  from 
the  practice  of  his  profession,     A  portion  of  the  charges  against 
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him  were  Teiy  graye.  They  were  nothing  less  than  perjury  and 
sabomation  of  perjury.  A  will  of  his  wife's  father  had  practically 
disinherited  her.  No  fanlt  or  misconduct  of  hers  explained  or 
palliated  the  act,  and  it  could  only  be  accounted  for  by  the  testator's 
anger  against  her  husband,  or  the  persistent  and  paramount  influ- 
ence of  the  other  children  and  those  connected  with  them.  On 
this  latter  ground,  the  appellant,  in  the  name  of  his  wife,  and  acting 
at  first  as  her  proctor,  and  all  the  time  as  her  counsel,  resisted  the 
probate  of  the  will.  Upon  the  hearing  he  introduced  in  evidence 
the  testimony  of  three  witnesses,  Ardies,  Wheeler,  and  Mason,  taken 
ont  of  the  State,  and  by  commission.  The  answers  they  gave  were 
veiy  minute  in  their  details,  and  unusually  long  and  full,  and  tended 
to  show  undue  influence  operating  upon  the  mind  of  the  testator, 
and  producing  the  result  accomplished  by  the  will.  At  the  conclu- 
sion of  the  hearing  probate  was  refused  by  the  surrogate.  In  his 
opinion,  he  gives  very  slight  weight  to  the  evidence  taken  by 
commission  and  rests  his  conclusion  mainly  upon  tlie  other  evi- 
dence in  the  case.  Not  long  after,  the  defeated  parties  opened  a 
new  attack.  They  presented  to  the  surrogate  a  mass  of  affidavits 
which  in  their  printed  form  make  a  book  of  285  pages,  tending 
to  show  that  the  evidence  taken  on  commission  was  false  and  a 
fraud  upon  the  surrogate,  and  that  the  husband  and  proctor  of  the 
contestant  was  the  author  and  contriver  of  the  wrong.  Upon 
these  affidavits,  the  surrogate  made  an  order  on  the  11th  of  March 
requiring  the  contestant  to  show  cause  before  him  on  the  29th  of 
March  why  the  decree  rojecting  the  will  should  not  be  opened  and 
vacated,  and  the  evidence  taken  on  commission  stricken  out  and  ex- 
punged on  the  ground  that  it  was  procured  by  fraud,  perjury  and 
subornation  of  perjury.  Eldridge  and  his  wife  seem  to  have  been 
stunned  by  the  suddenness  and  magnitude  of  the  attack,  which  was 
largely  based  upon  affidavits  of  Ardies  and  Wheeler,  confessing  with 
shameless  effrontery  their  own  perjury  and  wickedness,  and  point- 
ing to  Eldridge  as  the  active  cause,  and  upon  circumstances  tend- 
ing to  show  that  the  witness  Mason  was  a  myth,  and  was  personi- 
fied before  the  commissioner  by  one  Byrnes.  A  settlement  of  the 
controversy  over  the  will  followed,  apparently  arranged  by  counsel^ 
in  which  Eldridge  took  no  part,  except  that  of  silence,  t1irou<2;b 
which  the  decree  rejecting  the  will  was  vacated  without  opposition, 
the  evidence  taken  on  commission  stricken  from  the  record,  the 
will  admitted  to  probate,  and  soon  after  a  provision  made  for  the 
Vol.  XXX Vn  — 71 
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contestanfc  in  excess  of  the  testator's  bequest,  and  to  some  exlent 
recognizing  her  equitable  claims.  This  peaceful  settlement  how- 
ever, was  soon  followed  by  the  presentation  of  the  affidavits  and 
papers  used  before  the  surrogate  to  the  Oeneral  Term,  which  after 
notice  to  Eldridge,  and  consideration  of  his  answer  denying  the 
charges,  sent  the  case  to  a  referee.  The  latter  held,  and  the  nisjor- 
ity  of  the  General  Term  concur,  that  the  charges  of  perjury  and 
subornation  of  perjury,  and  that  of  imposing  a  false  witness  as 
being  Peter  Mason  upon  the  commissioner  were  not  established. 
That  conclusion  it  is  not  necessary  to  disturb.  But  the  referee 
finds,  and  the  Oeneral  Term  concur,  that  in  respect  to  the  deposi- 
tion of  Wheeler,  the  conduct  of  the  appellant  was  such  as  jastlj 
to  deserve  the  censure  and  discipline  of  the  court  The  tucti 
in  this  respect  do  not  depend  upon  affidavits  or  evidence  of  a  char- 
acter open  to  criticism.  They  rest  mainly  upon  the  admissions  of 
Eldridge  himself.  Regarding  the  affidavits  presented  to  the  court 
substantially  as  a  pleading,  they  nevertheless  constituted  an  aeon- 
sation  which  called  upon  Eldridge  for  an  answer.  Upon  the  ad- 
missions of  that  answer  the  case  against  him  stands.  Wheeler 
alleges  in  his  affidavits  that  Eldridge  wrote  out  in  detail  answers  to 
be  given  by  the  witness  to  the  interrogatories  and  cross-interroga- 
tories of  the  commission;  that  when  the  deposition  was  taken  El- 
dridge was  personally  present  and  himself  read  to  thecommissioDer 
the  answers  he  had  prepared,  and  then  left  with*  the  witness, 
written  out  in  full,  the  answers  to  the  cross-interrogatones,  which 
the  latter  read  from  the  memorandum  to  the  commissioner. 
Wheeler  further  charges  that  his  testimony  was  both  preceded  and 
followed  by  payments  of  money  by  Eldridge,  and  produces  his  let- 
ters suggesting  a  destruction  of  their  correspondence,  and  b^ng 
for  a  return  of  the  memoranda  used  at  the  taking  of  the  deposition. 
Such  onginal  memoranda,  alleged  to  be  in  the  handwriting  of  copy- 
ists employed  by  Eldridge,  were  attached  to  Wheeler's  aiBdarit 
In  his  answer  Eldridge  admits  that  he  furnished  the  memoranda 
for  the  deposition.  He  does  not  deny  the  authenticity  of  the  pre- 
pared answers  produced  by  Wheeler.  He  admits,  and  to  some  ex- 
tent palliates  and  excuses  the  payments  of  money.  He  does  not 
dispute  the  correspondence  produced.  He  does  not  deny  reading 
the  answers  for  Wheeler  to  the  commissioner  in  Philadelphia,  aud 
leaving  those  framed  for  the  cross-interrogatories  to  be  read  br  the 
witness.     His  explanations  of  these  things  do  not  satisfy  us.   The 
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memorandum  made  by  Eldridge  and  produced  by  Wheeler  of  an- 
swers to  cro88- interrogatories  is  a  very  long  and  earefully  prepared 
document.  It  occupies  in  print  about  eighteen  compact  pages.  On 
comparing  it  with  the  deposition  read  before  the  surrogate  it  is 
found  to  be  absolutely  identical.  Laying  aside  then  all  question 
of  the  truth  or  falsity  of  the  answers,  discarding  every  thing  de- 
pendent upon  Wheeler  alone  as  unworthy  of  credit,  the  fact  vet 
remains  that  an  attorney  of  the  court,  having  taken  out  a  commis* 
sion  for  the  examination  of  a  witness,  writes  out  what,  wheij 
printed,  are  twenty-six  pages  of  answers  to  interrogatories,  and 
eighteen  pages  of  answers  to  cross-interrogatories,  furnished  them 
to  the  witness,  who  has  already  drawn  upon  him  for  various  sums 
of  money,  reads  a  part  of  the  answers  to  the  commissioner,  and 
leaves  the  rest  for  the  witness  to  repeat,  and  so  practically  puts 
his  own  words,  his  own  ideas,  his  own  facts  into  Wheeler's 
month,  and  gets  them  before  the  surrogate  disguised  as  honest 
testimony.  Such  conduct  is  inexcusable.  The  coloring  sought 
to  be  given  it  by  Eldridge  that  he  merely  meant  to  refresh  the 
memory  of  the  witness  is  not  justified  by  the  facts.  He  furnished 
answers,  not  notes.  He  controlled  and  mastered  the  memory  of 
the  witness;  not  merely  refreshed  it.  The  witness  did  not  answer 
at  all  Eldridge  answered  for  him.  We  get  neither  the  language 
nor  the  memory  of  the  witness;  we  get  only  that  of  his  teacher. 
Practically  the  examination  was  merely  an  affidavit  drawn  by  El- 
dridge and  sworn  to  by  Wheeler.  In  its  true  character  it  was  not 
admissible  before  the  surrogate.  When  therefore  it  was  disguised 
m  the  shape  of  testimony  and  the  form  of  an  examination,  and  ^o 
received  into  the  case,  a  fraud  was  committed  on  the  surrogate,  and 
the  author  of  it  was  Eldridge.  Grant  that  the  answers  are  not 
shown  to  be  false,  and  that  Eldridge  believed  them  to  be  true ;  yet 
he  corrupts  justice  at  the  fountain  by  dictating  the  evidence  of  the 
witness.  Upon  the  trial  of  an  issue  in  open  court  a  question  merely 
leading  is  excluded.  The  law  so  carefully  guards  the  independent 
and  unwarped  testimony  of  a  witness  that  it  will  not  permit  even 
by  the  form  of  a  question,  the  suggestion  of  its  answer.  Yet  here 
the  answers  to  thirty-three  direct  interrogatories,  and  forty-one, 
cross-interrogatories  are  actually  written  out  by  the  attorney  for  the 
use  of  the  witness,  and  so  imported  into  the  case. 

It  is  intimated  on  his  behalf  that  he  did  not  go  beyond  the  cus* 
torn  of  the  bar.    He  may  have  thought  so,  but  is  most  certainly 
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mistaken.  If  that  were  true  it  would  only  make  oar  duty  all  the  man 
imperative.  While  a  discreet  and  prudent  attorney  may  very  prop- 
erly ascertain  from  witnesses  in  advance  of  the  trial  wiiat  tliey  iu 
fact  do  know^  and  the  extent  and  limitations  of  their  memory,  as  & 
guide  to  his  own  examinations,  he  has  no  right,  legal  or  moiiil,  to  go 
further.  His  duty  is  to  extract  the  facts  from  the  witness^  not  to 
pour  them  into  him;  to  learn  what  the  witness  does  know,  not  to 
teach  him  what  he  ought  to  know.  It  is  impossible,  too,  in  thii 
case,  not  to  feel  the  force  of  other  admitted  facts.  The  payments 
of  money  by  Eldridge  to  Wheeler,  if  not  bribes,  approached  ner- 
vously near  to  the  line.  He,  himself,  repudiating  such  paipoee, 
seems  fearful  of  that  construction.  His  anxiety  to  get  back  bis 
memoranda,  and  to  have  his  correspondence  destroyed,  ludicates  bis 
own  inner  consciousness  of  conduct  open  to  suspicion.  It  is  im- 
possible not  to  feel  sympathy  for  him  in  his  struggle,  and  yetoor 
plain  duty  is  to  shrink  from  no  conclusion  which  the  purity  and 
integrity  of  the  profession  demand. 

The  order  of  the  General  Term  should  be  affirmed. 

Order  afirml 
All  conour. 


Gbonik  y.  Pboflb. 

(82  N.  T.  318.) 

BtatutcTff  f&mtnuUan — tnunioipai   power    to    rtguIaU    danghUir^kmm  -* 

prohibitiofi, 

A  power  conferred  npon  a  dtj  iu  its  charter  to  *-  regulate  the  ereekionp  oae  aW 
oontinuanoe  of  slaaghter-houseB"  within  the  city,  indades  the  power  of  tottl 
prohibition  within  specified  limits  or  localities. 


I 


NDIGTMENT  for  nuisance.     The  opinion  states  the  case.    De- 
murrer to  indictment  was  overruled  below, 

N.  P.  Hinman,  for  plaintiff  in  error. 
A.  J.  Colmn,  for  defendant  in  error. 


FiKCHy  J.    The  plaintiff  in  error  was  indicted  in  the  Coiiit  d 
Sessions  of  the  coanfy  of  Albany  for  slaughtering  cattle  in  violatioa 
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of  an  ordinance  of  the  common  council  of  that  city,  whch  forbids 
8Qch  act  within  certain  prescribed  limits,  specifically  named  and 
described,  and  directs  in  the  interest  of  health  and  cleanliness  ihe 
manner  of  conducting  such  business  in  the  localities  from  which  it 
is  not  excluded.  Penalties  are  imposed  by  the  ordinance  for  its 
Tiolation,  which  may  be  recoTered  in  a  civil  action,  or  by  prosecu- 
tion  as  for  a  criminsd  offense. 

The  legislature  in  1871  made  such  violation  of  a  city  ordinance  a 
misdemeanor,  punishable  by  fine  or  imprisonment,  or  both,  in  the 
discretion  of  the  court.  Laws  1871,  ch.  536,  title  15,  §  1.  The 
accused  demurred  to  the  indictment,  and  raises  here,  in  support  of 
his  demurrer,  the  single  point  that  in  passing  the  ordinance  in 
question  the  common  council  exceeded  its  powers,  and  the  ordinance 
so  passed  is  inoperative  and  void.  The  power  of  the  legislature  to 
confer  authority  for  such  municipal  legislation  is  not  assailed,  but 
the  claim  that  it  has  actually  done  so  is  strenuously  denied. 

The  argument  on  behalf  of  the  city  is  that  the  power  to  pass  such 
ordinance  was  incidental  to  it  as  a  municipal  corporation,  and  re- 
sulted from  its  creation  as  such,  withou  t  dependence  upon  particular 
words ;  that  it  was  embraced  in  the  powers  granted  by  the  Dongan 
charter  of  July  22, 1686,  and  which  were  reserved  to  the  city  by  the 
act  of  1842 ;  and  was  specially  conferred  by  the  amended  charter 
of  1870.     Laws  of  1870,  title  3,  §  12,  subd.  14. 

The  last-named  act  authorizes  the  common  council  of  Albany 
to  enact  ordinances  with  penalties  not  exceeding  tlOO  in  the 
matters  and  for  the  purposes  thereinafter  named ;  and  among  these 
purposes  is  one  contained  in  subdivision  1 4,'  the  language  of  which 
is  as  follows,  viz. :  *^  to  regulate  the  erection,  use  and  continuance 
of  slaughter-houses." 

The  counsel  for  the  defendant  contends  that  the  power  thus  con- 
ferred upon  the  common  council  does  not  justify  the  ordinance  for 
the  violation  of  which  the  prisoner  was  indicted,  and  his  argument 
is  that  the  clause  referred  to  is  a  clear  recognition  of  .the  right  to 
erect,  use  and  continue  slaughter-houses  within  the  city  and  every- 
where and  anywhere  within  its  limits,  and  that  therefore  the  au- 
thority to  regulate  them  cannot  be  construed  to  permit  a  total  pro- 
hibition in  particular  areas  or  localities. 

Wo  do  not  think  the  reasoning  is  sound.  The  statute  recognizes 
tlio  fact  that  slaughter-houses  exist  in  the  city  rather  than  the  right 
to  erect  them,  and  recognizing  the  fact  giyes  to  the  common  coun- 
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cil  the  power  to  regulate  them.  The  use  of  the  word  *'  regulate" 
in  the  statute  is  not  confined  merely  to  the  manner  in  which  the 
business  of  slaughtering  animals  is  carried  on.  To  regulate  im- 
plies a  power  of  restriction  and  restraint,  and  is  applied  in  the 
charter  not  merely  to  the  **  use ''  of  slaughter-houses,  which  wonld 
relate  to  the  manner  of  conducting  the  business,  but  also  to  their 
^'erection''  on  the  one  hand  and  their  ''continuance"  on  the 
other ;  so  that  their  ''  erection  "  in  the  first  instance,  and  then  the 
mode  and  manner  of  their  ''  use  "  after  they  are  built,  and  lastly 
their  ''continuance,"  are  placed  under  the  regulating  power  of  the 
municipial  authority.  It  would  be  a  very  narrow  and  technical 
construction  to  say  that  a  power  to  regulate  the  erection  of  i 
slaughter-house  is  exhausted  in  prescribing  the  form  or  material  of 
its  erection  and  has  no  reference  to  its  locality.  And  the  constmc- 
tion  wholly  fails  when  applied  to  the  "  continuance "  of  snch  i 
structure  and  the  business  carried  on  within  it.  How  is  it  possible 
to  regulate  its  continuance  except  by  limiting  and  restricting  thit 
continuance,  which  again  can  only  be  done  by  prohibiting  its  coo- 
tinued  existence.  It  is  the  plain  purpose  of  the  statute  to  give  to 
the  common  council  the  right  to  fix  and  determine  the  limits  and 
localities  within  which  new  slaughter-houses  may  be  erected  and 
the  areas  from  which  they  shall  be  excluded  ;  to  direct  and  control 
the  mode  and  manner  of  using  those  so  erected  and  those  already 
existing,  as  they  may  deem  the  health  and  cleanliness  of  the  city 
require ;  and  to  prohibit  their  continuance  wheneyer  and  wherever 
they  become  sources  of  danger  to  the  health  or  comfort  of  the 
community. 

The  counsel  argues  that  this  construction  may  result  in  a  total 
prohibition  ;  that  if  the  municipal  control  can  exclude  slaughter- 
houses from  the  area  already  named  in  the  ordinance,  it  can  steadily 
increase  and  enlarge  such  area  until  the  business  is  driTen  wholly 
from  the  city.  That  does  not  necessarily  follow.  It  will  be  soon 
enough  to  decide  that  question  when  it  arises.  It  is  not  yet  her& 
We  are  not  to  presume  that  the  common  council  will  aboae  the 
authority  intrusted  to  them,  or  fail  to  recognize  the  absolute  need 
of  the  business  to  the  necessities  of  the  community,  while  at  the 
same  time  they  feel  their  responsibility  for  the  health  and  comfort 
of  the  people.  It  is  enough  to  say  for  the  present  that  their  action 
is  clearly  within  the  authority  of  the  charter. 

Our  attention  is  called  to  other  paragraphs  under  section  13  ai 


OCTOBER  TERM,  1880.  567 

Cronin  v.  People. 

tending  to  throw  light  upon  the  meaning  of  the  word  ^^  regulate." 
The  suggestion  is,  that  where  authority  to  prohibit  is  intended, 
some  stronger  word  than  ^'regulate ''  is  used,  indicating  the  severer 
restriction.  The  language  of  legislative  enactments  is  not  always 
rigidily  precise  and  accurate,  and  an  argument  drawn  from  the  use 
of  specific  words  is  ofien  dangerous ;  yet  in  the  present  case,  the 
terms  of  the  subdivisions  referred  to  favor  rather  than  oppose  the 
meaning  we  attach  to  the  word  in  question.  As  a  general  rule, 
with  perhaps  occasional  exceptions,  through  all  the  paragraphs  of 
the  section  where  some  act  or  thing  is  not  to  be  permitted  at  ail, 
anywhere  or  in  any  locality,  a  more  restrictive  word  than  '^regu- 
late" is  used;  as,  '^to  prevent  and  remove"  obstructions  in  the 
streets ;  where  the  act  or  thing  is  such  as  may  be  permitted  under 
proper  restraint,  at  convenient  times,  in  suitable  localities,  tho 
word  **  regulate"  is  used  ;  and  where  the  act  is  one  which  it  may 
be  wise  eitiier  to  permit  under  appropriate  restraints,  or  to  wholly 
prohibit,  the  two  words  are  used  'Uo  regulate  or  prevent;"  and 
where  a  more  general  and  undefined  power  is  intended,  involving 
various  details,  the  phrase  adopted  is  **in  relation  (o.**  We  see 
nothing  therefore  in  the  language  of  the  other  subdivisions  to 
change  our  conclusion  that  an  ordinance  which  excludes  from  a 
specific  place  or  locality  the  business  of  slaughtering  cattle  is  a  reg- 
alation  of  that  business,  and  therefore  within  the  power  conferred 
upon  the  common  council  by  the  provisions  under  discussion.  In- 
deed the  precise  point  was  long  ago  adjudged.  In  Village  of  Buffalo 
V.  Webster,  10  Wend.  100,  where  a  similar  ordinance  was  assailed 
as  in  restraint  of  trade,  the  court  held  that  an  ordinance  providing 
''  that  meat  shall  not  be  sold  in  a  particular  place  is  good,  not 
being  a  restraint  of  the  right  to  sell  meat  but  a  regulation  of  that 
right" 

The  same  authority  disposes  of  the  objection  that  the  ordinance 
in  question  is  void  as  being  in  restraint  of  trade,  following,  in  that 
respect,  still  older  cases,  Bush  v.  Seabury,  8  Johns.  418;  Piercer, 
Bartrum,  Gowp.  269,  and  justifying  the  principle  jof  the  later  au- 
thorities, in  which  the  exercise  of  such  powers  by  boards  of  health 
has  been  steadily  sustained.  Metropolitan  Board  of  Health  t« 
Beister,  37  N.  Y.  662  ;  Polinshy  v.  PeopUy  73  id.  65. 

If  we  correctly  understand  the  counsel  for  the  appellant,  he  alsa 
claims  that  the  ordinance  is  void,  because  it  punishes  the  prohilK 
ited  acts  '^  without  pretense,  or  any  form  of  proof  that  they  were 
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injurious  to  the  well-being  of  the  town,  or  that  prudence  requin^ 
its  passage/'  The  answer  is  that  neither  in  the  ordinance  itself, 
nor  in  the  indictment  founded  upon  it,  is  it  necessary  to  allege  or 
explain  the  reason  for  its  enactment  or  the  exigency  out  of  which 
it  grew.  It  is  of  the  nature  of  legislative  bodies  to  judge  for 
themselves,  and  the  fact,  and  the  exercise  of  that  judgment,  is  to 
be  implied  from  the  law  itself.  Stuyvesant  v.  Mayor  of  N$w  York, 
7  Cow.  606 ;  Martin  v.  Jfott,  12  Wheat  19  ;  Rector,  etc,  of  Triniifi 
T.  ffigginsy  4  Rob.  1. 

We  do  not  see  therefore  that  any  error  was  committed  in  the 
court  below. 

The  order  should  be  affirmed  and  the  case  remanded  for  the  pro- 
per sentence  to  the  Oourt  of  Sessions  of  the  county  of  Albany. 

Ordered  aooordingbl* 
All  concur. 


PBOPLB  SX  BBL.  LA.BBABBE  T.  MULHOLULNB. 

<gi  N.  T.  8M.) 

MurMpal  corporatMn — p&wr  to  regfdaU  peddUng  of  mSk, 

A  dtj  pMsed  an  ordlnanoe  aathonsing  the  major  to  grant  licenaet  '*  to  waA 
peraoDB  as  in  his  judgment  shall  appear  proper  and  heat  calculated  toseenn 
to  the  inhabitants  of  the  citj  pare  and  wholesome  milk,"  and  piohiUtuv 
the  sale  of  milk  bj  any  others  in  the  citj,  and  making  onaathorised  mI*  * 
misdemeanor.    HM,  valid.* 

/^ONVIOTION  of  misdemeanor.    The  opinion  states  the  point. 

D.  Pratt,  for  appellant 

Mart%n  A.  Knapp,  for  respondent. 

Per  Ckinam.  The  appellant  makes  two  points  why  the  ciU  or- 
dinance IS  not  effectual  against  the  association  of  wl  ich  the  relator 
was  a  servant. 

One,  that  the  whole  purpose  of  it  seems  to  oe  to  impose  a  tax 
upon  the  milk  dealers  of  the  city  and  especially  upon  the  associstion. 

•  See  Ward  v.  Mayor,  etc.,  of  QreenvHU  (8  Baxt.  2»\  95  Am.  Repi.  TOO,  nd  aote  Wi 
^uhlenbrinck  ▼.  CommisftUmers  (18  Vroom,  804),  86  Am.  Rep.  516. 
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We  do  not  agree  in  this.  The  purpose  of  the  city  ordinance  is 
not  to  impose  a  tax,  or  to  raise  a  revenue  for  municipal  use.  The 
terms  of  it  show  that  it  is  not  By  it  the  mayor  is  to  grant  license 
^  to  such  persons  as  in  his  judgment  shall  appear  proper  and  best 
ealcolated  to  secure  to- the  inhabitants  of  the  city  pure  and  whole- 
some milk."  Clearly  the  object  of  it  is  the  health  and  comfort  of 
the  citizens,  by  securing  to  them  a  supply  of  pure  and  wholesome 
milk.  The  license  and  the  fee  therefor  are  a  means  of  regulation 
and  control,  and  the  penalty  is  a  means  of  enforcing  a  proper  re- 
straint upon  the  persons  by  whom  milk  is  offered.  Being  such,  it 
was  within  the  scope  of  the  general  and  particular  power  of  the 
city  to  make  the  by-law.  See  City  Charter,  Laws  of  1857,  chap.  63, 
p.  114;  id.  Ill;  City  of  Brooklyn  v.  BresKn.  57  N.  Y.  591. 

The  other  point  is,  that  the  ordinance  is  in  direct  conflict  with 
the  privil^es  granted  to  that  association  by  its  charter. 

[Omitting  this.] 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  eononr,  except  Bapallo,  J.,  not  yoting. 


Bbush  y.  Barrbtt. 

(^N.  T.400.) 

Limitation — ehtck  —  no  fund*. 

Where  the  drawer  of  a  check  has  no  funds  with  the  drawee  to  meet  it,  the 
Statute  of  LtmltationB  begins  to  run  from  its  date 

ACTION  on  a  check.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  at  trial,  which  was  reversed  at  Oeneral  Term. 

Myron  H.  Peck,  for  appellant.  The  Statute  of  Limitations  was 
no  defense.  Oruger  v.  Armstrong,  3  Johns.  Gas.  5;  2  Am.  Dec.  126  ; 
Murray  v.  Judah,  6  Cow.  484;  Harker  v.  Anderson,  21  Wend.  372; 
Judd  V.  Smiih,  3  Hun,  190;  Conkhng  v.  Oaftdall,  1  Keyes,  228; 
Edw.  on  Bills  and  Notes,  b96,  398;  Story  on  Prom.  Notes,  342,  497; 
Payne  v.  Gardiner,  29  N.  Y.  146 ;  Pardee  v.  Fish,  60  id.  265 ;  8.  c, 
19  Am,  Rep.  176 ;  Howell  v.  Adams,  68  N.  Y.  314 ;  Cowing  v.  Alt. 
Vol,  XXXVII— 72 
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man,  71  id.  435  ;  Waldm  v.  Crafts,  2  Abb.  301;  Baird  v.  Walker, 
12  BarD.  29d.  No  delay  on  the  part  of  the  holder  in  making  pre 
sentment  will  discharge  the  drawer  ot  a  check,  unless  he  is  in  fact 
damnified  thereby.  Dan.  on  Neg.  Inst,  §  1589 ;  Little  v.  Pkcenix 
Bank,  2  IIiU,  425 ;  Mohawk  Bank  y.  Brodertck,  10  Wend.  30G ;  BU- 
ing  T.  Brinkerhoff,  2  Hall,  463 ;  Purchase  y.  Mattison,  6  Due,  589 ; 
White  y.  Ambler,  8  X.  If.  170;  3  Kent  Com.  104,  n.  2;  1  Wait's 
Actions  and  Defenses,  505. 

L.  A.  Bangs,  respondent. 

MiLLBB,  J.  This  case  inyolyes  the  qnestion  whether  the  Statate 
of  Limitations  is  a  defense  to  a  check,  which,  for  some  unexplained 
reason,  has  not  been  presented  for  payment  and  payment  demanded 
and  refused  until  ten  years  after  its  date.  Upon  the  trial  evidence 
was  introduced  tending  to  show  that  the  defendant,  the  maker,  hsd 
no  funds  on  deposit  in  the  bank  subject  to  the  payment  of  the 
check  at  the  time  ot  its  date,  or  at  any  other  time  during  the  period 
of  six  years  thereafter.  At  the  close  of  the  testimony  upon  the  trial 
a  nonsuit  was  asked,  upon  the  ground,  among  others,  that  there 
being  no  funds,  the  check  was  due  at  the  time  it  was  delivered  and 
the  Statute  of  Limitations  had  run  against  it,  which  was  refused  aod 
an  exception  taken  by  the  defendant  to  the  ruling.  The  court  was 
also  requested  to  charge  the  jury  that  there  being  no  funds  the 
right  of  action  accrued  at  once,  without  presentation  or  notice  of 
non-payment,  and  the  notion  was  barred  by  the  Statute  of  Limits- 
tions.     This  also  was  refused  and  the  defendant  duly  excepted. 

If  the  evidence  established  that  there  were  no  funds  in  the  bank 
to  meet  the  check  when  it  was  drawn,  the  check  was  due  immedi- 
ately and  the  judge  was  wrong  in  his  refusal  to  charge  the  jury  as 
requested.  This  rule  is  well  established  that  if  the  drawer  has  do 
funds  in  the  hands  of  the  drawee,  an  action  can  be  maintained 
against  the  former  without  any  presentment  or  notice  of  non-pay- 
ment. Mohawk  Bank  v.  Broderick,  10  Wend.  306 ;  Fitch  v.  Rei- 
ding,  4  Sandf.  130 ;  Healg  v.  Oilman,  1  Bosw.  235 ;  Johnson  v.  BL 
of  North  America^  5  Bobt.  554.  As  the  cause  of  action  was  cod* 
plete  when  the  check  was  made,  and  the  plaintiff  could  allege  a 
want  of  funds  as  an  excuse  for  non-presentment  of  the  chec<,  and 
no  presentment  was  required,  it  is  very  clear  that  the  statate  bo?»i 
to  nin  from  its  date. 
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It  is  iDBisted  that  the  want  of  funds  in  the  bank  is  the  result  of 
the  fraudulent  act  of  the  drawer,, which  operates  as  a  waiyer  of  pre- 
sentment, and  the  defendant  is  estopped  from  alleging  any  such 
fact,  and  that  it  is  no  defense  to  an  aiction  upon  the  check.  We 
are  unable  to  see  upon  what  ground  the  doctrine  of  estoppel  can  be 
inToked  under  the  circumstances,  and  the  position  taken  cannot  be 
upheld.  The  want  of  funds  is  an  established  fact  in  the  case, 
which  afBects  the  liability  of  the  drawer  and  relieyes  the  holder  from 
the  obligation  ordinarily  incurred  to  present  the  check.  It  renders 
It  due  without  presentment  and  demand ;  and  being  due,  no  reason 
exists  why  this  fact  is  not  available  to  the  drawer  as  well  as  the 
holder..  While  the  drawer  fails  to  provide  funds,  the  holder  neg- 
lects to  present  the  check ;  and  both  parties  are  thus  in  fault.  The 
holder  may  avail  himself  of  the  maker's  default  by  bringing  a  suit 
immediately  without  demand,  and  if  he  delays  to  enforce  his  claim 
by  action  within  six  years,  the  drawer  may  plead  the  Statute  of  Lim- 
itations as  a  bar.  If  the  check  is  due,  so  that  the  holder  can  col- 
lect it  without  delay,  it  is  due  as  to  both  parties,  and  each  is 
entitled  to  the  benefit  arising  from  the  facts  actually  existing.  The 
breach  of  the  contract  is  the  cause  of  action,  and  the  statute  begins 
to  run  from  the  time  of  such  breach,  even  if  there  is  fraud  on  the 
part  of  the  defendant  Bast  Indta  Go.  v.  Paul,  1  Eng.  L.  &  Eq. 
44, 49 ;  Battley  v.  Faulkner,  3  B.  &  Aid.  288 ;  Whitehouse  v.  Fel- 
knos,  100  Eng.  C.  L.  765 ;  Wilkinson  v.  Verityy  L.  R.,  6  0.  P.  206, 
209.  It  may  also  be  remarked  that  the  action  to  recover  the 
amount  of  the  check  on  the  ground  of  a  want  of  funds  rests  on  con- 
tract, and  the  same  measure  of  damages  is  recoverable  as  if  the 
check  had  been  presented  for  payment  and  was  not  paid.  The 
cause  of  action  is  the  same  in  each  case,  and  the  statute  runs  equally 
against  any  form  of  action  arising  from  the  non-payment  of  the 
check. 

As  the  order  granting  a  new  trial  must  be  upheld  upon  thegroand 
already  discussed,  it  is  not  necessary  to  consider  the  question  whetlier 
the  Statute  of  Limitations  runs  against  the  check  from  the  day  of 
its  date  withoat  regard  to  the  want  of  funds,  and  without  any 
presentment  and  demand  of  payment. 

The  order  should  be  affirmed  and  judgment  absolute  ordered  foi 
the  defendant  upon  the  stipulation,  with  costs. 

Order  affirmea  and  judgment  accordingly. 

All  concur. 
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F008B  Y.  Whitmorb. 

(SIN.  T.  406w) 

Wm — preeaiorf^  wordi. 

A  teetator  gave  and  bequeathed  all  his  property  to  hia  wife,  "only  lequcatt^g 
her»  at  the  doee  of  her  life,  to  make  sach  disposition  of  the  same  amosf  mj 
children  and  g^ndchildren  as  shall  seem  to  her  good.  BM^  thai  the  gift  to 
the  wife  was  absolute.* 

EJECTMENT.  The  qnestion  was  of  construction  of  the  follot- 
ing  words  in  a  will:  '*  I,  in  order  to  settle,  as.  far  as  possible, 
All  my  worldly  interests,  do  give  and  bequeath  all  my  property,  real 
and  personal,  to  my  beloved  wife  Mary,  only  requesting  her,  at  the 
^lose  of  her  life,  to  make  such  disposition  of  the  same  among  mj 
children  and  grand-children,  as  shall  seem  to  her  good. 

M,  A,  Nash,  for  appellant. 

W,  11*.  Niles,  for  respondents. 

Danfobth,  J.  Notwithstanding  the  well-directed  and  ctfefol 
research  of  the  learned  counsel  for  the  appellant,  no  case  has  Deen 
found  exactly  covering  the  one  before  us.  We  are  therefore  oot 
embarrassed  by  authority,  for  the  tendency  of  modem  decisioDS  u 
not  to  extend  the  rule  or  practice,  which,  from  words  01  doubtful 
meaning,  deduces  or  implies  a  trust.  2  Story  Eq.  Jur.,  §  1069; 
Lamb  v.  Fames,  L.  R,  10  Eq.  Gas.  207 ;  In  re  Hutchinson  wd 
Tenant,  L.  B.,  8  Gh.  Div.  540.  7et  when  this  doctrine  was  applied, 
the  object  sought  for  was  the  intention  of  the  testator,  and  for  thU 
the  context  of  the  will  was  looked  at,  first,  to  ascertain  bis  wishes, 
if  any  were  expressed,  and  next  to  see  whether  he  intended  to  im- 
pose an  obligation  on  his  legatee  to  cairy  them  into  effect,  or  hav- 
ing expressed  his  wishes,  he  intended  to  leave  it  to  the  legatee  to 
act  on  them  or  not  in  his  discretion.  Gases  illustrating  both  din- 
sions  of  this  inquiry  are  collected^  and  to  some  extent  analysed  b; 
various  learned  text- writers,  and  it  would  be  a  useless  task  tore* 
produce  them  here.  Perry  on  Trusts,  chap.  4,  vol.  1 ;  HilL  od 
Trustees,  71-83  ;  1  Jarm.  on  Wills,  341.     They  are  however  subject 

^ ■ -■»-■        \m  -      — ■^— ^** 

*  See  WiUiavM  t.  Worthingtmi  (49  Md.  ftTS),  88  Am.  Rep.SM.  and 
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to  the  rale  stated  by  Lord  Orakworth,  in  Witttams  v.  Williams, 
1  Sim.  [N.  S.]  858y  that  '*  the  real  question  always  is  whether  the 
wish  or  desire,  or  recommendation  that  is  expressed  by  the  testator 
is  meant  to  goTem  the  conduct  of  the  party  to  whom  it  is  addressed, 
or  whether  it  is  merely  an  indication  of  that  which  he  thinks  would 
be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving  it 
however  to  the  party  to  exercise  his  own  discretion.''  This  rule  is 
applied  and  illustrated  in  Bernard  v.  Jfinahutt,  Johns.  Gh.  [Eng.  | 
276,  and  in  Howarth  v.  Dewelh  6  Jur.  [N.  S.]  1360,  where  a  devise 
by  a  testator  of  all  the  residue  of  his  property,  real  and  personal,  to 
his  wife,  with  power  to  dispose  of  the  same  among  all  his  children 
in  her  discretion,  was  held  to  bean  absolute  gift  to  the  wife.  There 
are  later  cases.  In  re  Hutchinson  and  Tenant,  L.  R.,  8  Gh.  Div. 
540, 1878.  Where  a  testator  gave  all  his  property  to  his  wife,  **  ab- 
solutely, with  full  power  for  her  to  dispose  of  the  same  as  she  may 
think  fit  for  the  benefit  of  my  family,  having  full  confidence  that 
she  will  do  so,"  the  learned  court  said:  **  Both  on  principle  and  in 
consonance  with  the  most  modern  authorities,  I  decide  that  the 
widow  took  absolutely."  To  the  same  conclusion  we  must  come  in 
this  case.  The  will  is  very  short,  and  the  language  used  permits  no 
doubt  as  to  the  testator's  wishes.  He  says  :  ''  1  do  give  and  bo- 
qceath  all  my  property,  both  real  and  personal,  to  my  beloved  wife, 
Mary/^  These  are  plain  words,  and  standing  alone  would  give  the 
plaintiff  no  ground  for  contention.  The  wife  would  take  in  fee 
and  absolutely.  The  learned  counsel  for  the  appellant  finds  quali- 
fying words  in  the  rest  of  the  sentence,  viz.,  ''only  requesting  her, 
at  the  close  of  her  life,  to  make  such  disposition  of  the  same  among 
my  children  and  grand-children,  as  shall  seem  to  her  good,"  and 
claims  that  what  otherwise  would  be  a  fee  Is  thus  cut  down  to  a 
iife-estutc,  and  a  trust  created  as  to  the  remainder  in  favor  of  the 
testator's  children  and  grand-children.  On  the  other  side  it  is  m 
suostance  ai^ued  that  the  gift  to  the  widow  is  absolute,  that  the 
words  last  quoted  add  a  power  of  disposition  which  is  nugatory,  and 
which  does  not  detract  from  the  previous  absolute  gift  This  con- 
clusion IS  warranted  by  the  words  used.  They  are  not  woi*ds  of 
obligation^  and  impose  none.  They  are  mere  words  of  suggestion, 
involving  no  direction  or  command.  By  executing  the  alleged 
trust,  she  woold  defeat  the  gift.  The  plaintiff  reads  it  as  if  the 
testator  said  :  ''  I  give  you  all  of  my  estate,  but  at  the  close  of  your 
life  you  are  to  distribute  all  of  it  among  my  children  and  my 
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graud-children,"  and  so  the  wife  would  get  nothing.  Theqaestioii 
as  an  original  one  seems  too  plain  for  argument,  and  susceptible  of 
one  answer  only  and  that  in  favor  of  the  defendant. 

In  my  opinion  the  provision  is  at  most  a  mere  reoommendatioB 
of  the  children  and  grand-children  to  the  favorable  consideratioo 
of  the  devisee,  and  does  not  create  a  legal  obligation  of  any  kind 
upon  her  in  their  favor.  Indeed  the  peculiar  and  qualified  lan- 
guage used,  ''only  requesting,^  etc.,  seems  also  to  indicate  that 
the  omission  to  provide  for  them  was  deliberate  and  intcntioDal, 
and  that  they  may  have  been  so  referred  to  under  an  impressioo  oi 
the  testator,  or  the  writer  of  the  will,  that  unless  in  some  mao- 
ner  they  appeared  to  be  in  the  mind  of  the  testator  at  the  time  of 
its  execution,  the  will  would,  as  against  them,  be  invalid.  Sach  u 
impression  would  be  justified  by  the  statutes  of  some  of  the  States 
of  the  Union  {Baficrofl  v.  Ives,  8  Gray,  367;  8  Redf.  on  Wills,  297 
[ed.  of  1869 J),  and  from  some  one  of  these,  the  testator  or  his  acrir- 
ener  may  have  gathered  it  But  for  whatever  reason  inserted,  tbej 
do  not  in  our  opinion  create  a  trust 

The  judgment  appealed  from  should  be  aflSrmed. 

Judgment  qffirmii 
AU  concur. 


Faulkner  t.  Hart. 

(SdN.T.iia.) 

Carrier  —  liabilUif  cu  insurer — conflict  of  lawe* 

The  oonaigneeB  of  gooda,  residing  in  Boston,  contracted  with  a  tiuiaportatin 
company  in  New  York  for  the  carriage  of  the  gooda  from  New  York  tt 
Boston,  and  the  delivery  to  them  at  Boston.  The  defendants,  ooDfieetii( 
carriers,  residing  in  Massachusetts,  received  the  goods  from  the  New  York 
transportation  company.  On  the  arrival  at  Boston  the  goods  were  d» 
manded,  hut  refused  because  delivery  was  not  then  convenient,  and  tb* 
same  afternoon  tliey  were  unloaded  and  placed  in  defendant's  wareboQ«e. 
too  late  for  delivery.  The  same  night  the  warehouse  and  gooda  were  bomed 
up.  Held,  that  defendants  were  liahle  for  the  gooda,  although  under  lUs** 
chusetts  decisions  a  railroad  company  under  similar  circumatancea  wooMsol 
have  been  liahle. 

ACTION  for  value  of  goods  intrusted  for  carriage.    TheopuiM» 
states  the  case.     Defendant  had  judgment  below. 
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Samuel  Hand,  for  appellants. 


George  H.  fbreier,  for  reapondents.  Tnasmnch  as  delivery  was 
to  be  made  in  Boston,  where  the  loss  occnrred,  the  law  of  Massa- 
chusetts should  control.  Barter  y.  Wheeler,  49  N.  H.  9 ;  s.  c, 
6  Am.  Rep.  434;  Orag  v.  Jackeofi,  51  N.  H.  9 ;  s.  0.,  12  Am.  Bep. 
1 ;  CuHis  V.  />.,  L.  £  W.  R.  Co.,  74  N.  Y.  116  ;  s.  0.,  30  Am.  Rep. 
^71 ;  KnowUon  y.  JSrte  R.  R.,  19  Ohio  St  260;  s.  c,  2  Am.  Rep. 
395 ;  Xonoay  Plains  Co.  y.  B.  <£  M.  R,  R.,  1  Gray,  263 ;  Rice  v. 
Hart,  118  Mass.  201 ;  s.  0.,  19  Am.  Bep.  433.  They  cannot 
therefore  be  hold  in  this  case  upon  any  supposed  contract  made  by 
them  within  the  State  of  New  York,  or  its  jurisdiction.  Sherman 
Y.  Hudson  River  R.  R.  Co.,  64  N,  Y.  260 ;  jEtna  Ins.  Co.  v,  Wheeler, 
49  id.  616 ;  Hunt  v.  N.  Y.  i£  JSne  R.  R.  Co.,  1  Hilt.  228  ;  McDon- 
ald V.  Western  R.  R.Co.,UH.Y.  497  ;  Rogers  y.  Wheeler,  52  id. 
262  ;  ffyeil  y.  JV.  Y.  C.  d  H.  R.  R.  R.  Co.,  60  id.  138.  The  general 
obligation  created  by  the  law  of  the  place  of  delivery,  in  respect  to 
the  mode  of  deliyery  by  a  carrier,  controls.  Rawson  y.  Holldnd,  59 
N.  Y.  613, 615, 616;  8.  c,  17  Am.  Bep. 394;  Van  Santvoord  y. St.  John, 
6  Hill,  157 ;  Ooold  v.  Chapin,  20  N.  Y.  259  ;  McDonald  y.  Western 
R.  R.  Co.,  34  id.  497  ;  Root  y.  Oreat  Western  R.  R.  Co.,  45  id.  524; 
Mills  y.  Michigan  Cent.  R.  R.  Co.,  id.  622 ;  8.  c.  6  Am.  Bep.  152 ; 
Fenner  y.  Buffaio  £  State  Line  R.  R.  Co.,  44  N.  Y.  505,  511 ;  Fen- 
sltaw  y.  Rowland,  54  id.  242  ;  Felton  y.  Rensselaer  i£  Saratoga  R. 
R.  Co.,  id.  214 ;  8.  c,  13  Am.  Bep.  568  ;  Nutting  y.  Conn.  River 
RR.  Co.,1  Gray,  502. 

Miller,  J.  The  goods,  for  the  yalue  of  which  the  plaintiffs 
claim  to  recoyer  in  this  action,  were  shipped  at  New  York,  to  be 
transported  to  and  were  consigned  to  them  at  Boston  ;  and  they 
were  called  for  on  the  day  of  their  arriyal,  but  a  deliyery  was  re- 
fased  until  the  next  day,  because  it  was  not  convenient  for  the  de- 
fendant to  deliyer  theuL  They  were  unloaded  from  the  cars  the 
same  afternoon,  but  too  late  for  deliyery,  and  were  placed  during 
the  night  of  that  day  in  the  defendant's  warehouse,  and  before  the 
plaintiffs  had  an  opportunity  to  make  another  demand  the  ware- 
house, together  with  the  goods,  was  destroyed  by  fire.  The  plaint- 
iffs were  doing  business  both  in  New  York  and  Boston,  and  all 
itsided  m  Boston  except  one  of  them,  who  lived  in  New  Jersey. 
The  contract  for  the  transportation  of  the  goods  was  made  in  New 
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Yorky  with  the  Norwich  and  New  York  Transportation  ComptDj^ 
in  behalf  of  itself  and  the  connecting  carriers  to  Boston,  and  tbej 
were  to  be  conveyed  to  Boston.  The  last  part  of  the  roate  they 
were  placed  in  cars  upon  the  road  operated  by  the  defendants. 

The  rale  as  to  the  liability  of  carriers  under  the  facts  stated  is  well 
established  by  the  law  merchant,  and  the  anthorities  are  nameroas 
which  sustain  the  position  that  the  carrier  is  bound  to  pay  for  tbe 
loss  of  the  goods  destroyed.  It  is  his  duty  not  only  to  transport  the 
goods,  but  he  has  not  performed  his  entire  contract  as  a  common 
carrier  until  he  has  delivered  the  goods,  or  offered  to  deliver  them 
to  the  consignee,  or  has  done  what  is  equivalent,  by  giving  to  the 
consignee,  if  he  can  be  found,  due  notice  after  their  arrival,  snd 
by  furnishing  him  a  reasonable  time  thereafter  to  take  charge  o(^ 
or  to  remove  the  same.  OaUtffe  v.  Bounief  4  Bing.  N.  C.  314; 
B.  0.,  11  CI.  &  Pin.  45  ;  Price  v.  Powell,  3  Comst  8^2 ;  Zinn  t.  X 
J.  Si.  Co.,  49  N.  Y.  442  ;  s.  c,  10  Am.  Rep.  402 ;  Sherman  v.  Hid- 
son  River  R.  R.  Co.,  64  N.  Y.  254 ;  The  «  SuUana  "  v.  Chapman,  !► 
Wis.  454;  Sleade  v.  Payne,  14  La.  Ann.  453  ;  Graven  v.  H.  S  K. 
T.  St.  Co.,  38  Conn.  143  ;  8.  c,  9  Am.  fiep.  369  ;  C.dH.I.R^JL 
V.  Warren,  16  Dl.  602 ;  Moaee  v.  B.  d.  M.  R.  R.,  32  N.  H.  523; 
The  Tangier,  1  Cliff.  396. 

In  view  of  the  rule  laid  down  m  the  authorities  cited,  there  wonld 
appear  to  be  no  serious  question  as  to  the  plaintiffs'  claim  to  recover 
for  the  value  of  the  goods  actually  destroyed.  The  right  of  the 
plaintiffs  to  recover  is  resisted,  and  exemption  from  liability  is 
claimed,  by  reason  of  the  decisions  of  the  courts  of  the  State  of 
Massachusetts,  holding  adversely  to  the  rule  which  is  established  it 
common  law,  and  which,  as  we  have  seen,  has  been  generally  adoptal 
and  sustained  in  this  country  and  in  England.  The  decisions  of 
that  State  establish  that  the  proprietors  of  a  railroad,  who  transport 
goods  for  hire  and  deposit  them  in  a  warehouse  until  the  owner  or 
consignee  has  a  I'easonable  time  to  take  them  away,  are  not  liable 
as  common  carriers  for  their  loss  by  fire,  without  negligence  or 
default  on  their  part ;  that  the  railroad  corporation  ceases  to  be  ft 
common  carrier,  and  becomes  a  warehouseman,  as  a  matter  of  law, 
when  it  has  completed  the  duty  of  transportation,  and  has  assumed 
the  position  of  a  warehouseman,  as  a  matter  of  fact,  and  according 
to  the  usages  and  necessities  of  the  business  in  which  it  is  enga^ied. 
Norway  Plains  Co.  v.  B.  &  M.  R.  R.  Co.,  1  Gray,  263 ;  ttirt  t. 
Hart,  118  Mass.  201 ;  s.  0.,  19  Am.  Bep.  433.    These  decisions  m 
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entitted  to  the  highest  respect ;  but  like  all  other  adjudicatioori, 
are  the  subject  of  revisal,  limitatioQ,  and  even  to  be  overruled  in 
tlie  court  in  wliich  they  originated.  The  same  right  exists  in  other 
courts  to  consider  and  pass  upon  the  same  question  ;  and  how  far 
they  should  b«  allowed  to  control  their  decisions  in  a  cause  of  action 
where  the  contract  was  made  in  one  State,  and  performed  in  part  in 
another  State  where  the  law  has  been  decided  differently,  is  the  ques- 
tion now  to  be  determined.  It  was  long  since  held  in  this  State  that 
we  could  not  break  in  upon  the  settled  principles  of  our  commercial 
law  to  accommodate  them  to  thosb  of  any  country.  Aymar  v.  Sheldon, 
12  Wend.  439;  27  Am.  Dec.  137.  This  principle  is  well  established  in 
regard  to  all  contracts  of  a  commercial  character ;  and  so  far  hs 
may  be  practicable,  it  is  of  no  little  importance  that  the  rule  should 
be  harmonious  and  uniform.  Contracts  of  this  description  have 
been  the  subject  of  frequent  consideration  in  the  Federal  courts, 
and  the  decisions  have  been  direct  and  clear  that  while  the  decisions 
of  local  courts  in  reference  to  matters  purely  local  in  the  States  arc 
obligatory  throughout  the  country,  they  are  not  conclusive  and  final 
as  to  questions  of  commercial  law.  In  Swift  v.  Tyson,  16  Pet.  10, 
the  court  say  :  ''The  true  interpretation  and  effect  of  contracts 
and  other  instruments  of  a  commercial  nature  are  to  be  sought, 
not  in  the  decisions  of  local  tribunals,  but  in  the  general  principles 
und  doctrines  of  commercial  jurisprudence.  Undoubtedly  the 
decisions  of  the  local  tribunals  upon  such  subjects  are  entitled  to, 
and  will  receive,  the  most  deliberate  attention  and  respect  of  this 
court,  but  they  cannot  furnish  positive  rules  or  conclusive  authority 
by  which  our  own  judgments  are  to  be  bound  up  and  governed.'' 
In  a  recent  case  OcUes  v.  Nat  Bank,  100  XT.  S.  239,  the  State  court 
in  Alabama  held  that  by  the  rules  of  the  commercial  law,  one  who 
receives  a  promissory  note  as  collateral  security  for  a  pre-existing 
debt  does  not  become  a  purchaser  for  value  in  the  course  of  business, 
80  as  to  cut  off  equities  which  the  maker  may  have  against  the  payee ; 
and  on  appeal  it  was  held  that  the  courts  of  the  United  States  are 
not  bound  by  the  decisions  of  the  State  courts  upon  questions  of 
commercial  law.  This  principle  has  been  repeatedly  upheld  in 
other  cases.  Meade  t.  Bealc,  Taney,  339,  3G0  ;  Austen  v.  MilUr^ 
5  McLean,  153  ;  The  Ship  George,  Olcott,  89  ;  Pi7ie  Grove  v.  T^U 
coiU  19  WalL  666;  Robinson  y.  Coin.  Ins.  Co.,  3  Sumn.  220.  In 
Meade  v.  Beale,  supra^  it  is  said  :  ''  Where  the  State  court  does  not 
decide  a  case  upon  the  particular  law  of  the  State  or  established 
Vol.  XXXVII  — 73     • 
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usage,  but  upon  general  principles  of  commercial  law,  if  it  falls 
into  error,  that  erroneous  decision  is  not  regarded  as  conclusive.'' 

From  the  authorities  cited  it  follows  that  if  the  higher  court  in 
the  State  of  Massachusetts  has  made  an  erroneous  decision,  wrong 
m  principle  and  contrary  to  a  well-settled  rule  of  commercial  law 
in  the  English  courts,  in  the  Supreme  Court  of  the  United  States, 
and  many  of  the  State  courts,  and  especially  adverse  to  the  decis- 
ions of  this  court,  it  should  not  be  followed  here;  and  it  is  not  only 
the  right,  but  the  duty  of  this  court  to  adhere  to  its  own  decisions. 
Any  other  rule  would  lead  to  confusion  in  regard  to  a  principle  of 
general  application;  for  if  the  doctrine  of  the  Massachusetts  court 
is  to  preyail,  the  right  of  the  aggrieved  party  might  depend  opon 
the  fact  whether  the  action  was  brought  in  the  Federal  or  the  State 
court;  and  if  the  action  in  this  case  had  been  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  State  of  Mlissachusetts,  the 
plaintifFs  would  be  entitled  to  recover,  while  in  the  State  court  a 
different  result  would  prevail.  Btchardson  v.  Ooddard,  23  How. 
38 ;  The  Tangier,  1  Cliff.  39G ;  Moses  v.  B,  &  M.  R.  J?,,  32  N.  E 
523.  This  court  has  the  same  authority  to  disregard  the  Massachn- 
setts  decisions,  in  a  case  involving  a  commercial  question,  as  that 
court  had  to  establish  a  rule  adverse  to  the  decisions  of  this  court, 
as  was  done,  virtually,  in  the  cases  cited.  Nor  is  it  important  to 
determine  whether,  upon  a  reconsideration,  any  different  rule  would 
have  been  adopted.  It  is  sufficient  to  say  that  in  reference  to  a  law 
not  of  a  single  State  but  affecting  the  commerce  of  the  world,  the 
decisions  of  the  courts  of  such  State  are  not  obligatory  up<Hi  the 
courts  of  other  States  or  countries. 

The  learned  counsel  for  the  respondents  argues,  that  as  the  de- 
livery of  the  goods  was  to  be  made  in  Boston,  where  they  weie 
destroyed,  the  law  of  Massachusetts  should  control  in  respeot  to 
such  delivery;  and  we  are  referred  to  several  decisions  which,  it  it 
claimed,  sustain  this  doctrine.  Barter  v.  Wlieeter,  49  N.  BL  9;  Crqf 
V.  Jackson,  61  id.  9;  s.  c,  12  Am.  Eep.  1;  Knowlton  v.  Erie  RaQr 
way  Co.,  19  Ohio  St.  260 ;  s.  c,  2  Am. Eep.  395;  M.£  St.P.RCe, 
V.  Smith,  7  Chic.  Leg.  News,  174.  While  these  cases  uphold  tie  gen- 
eral principle  that  where  the  contract  is  to  be  performed  partly  in 
one  country  and  partly  in  another  country,  each  portion  is  to  be 
interpreted  according  to  the  laws  of  the  country  where  it  is  to  is 
performed  —  a  rule  which  is  fully  sustained  by  authority  (see  Stoiy 
on  Cent.,  §  655;  Pope  v.  Nickerson,  3  Story,  474,  485;  Srudderf. 
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Uuum  Nat  Bank,  1  Otto,  413 ;  Pameroy  v.  Ainswarth,  22  Barb. 
118),  Doue  of  them  hold  that  where  a  great  principle  of  commercial 
law  hae  been  established,  which  is  universally  acknowledged  and . 
acqaiesoed  in,  the  law  announced  by  the  courts  of  a  single 
State  can  overturn  that  principle  and  control  the  decisions  of  the 
courts  of  another  and  a  distant  State.  No  such  question  arose  in 
any  of  the  cases  cited;  and  the  answer  to  the  position  taken,  that 
the  decision  of  the  local  courts  should  control,  is  that  such  decis- 
ions are  not,  under  the  circumstances,  a  correct  interpretation  of 
the  rule  of  law  in  such  a  case,  and  are  not  the  accepted  law  of  the 
land.  It  is  erroneous  and  must  fall,  for  the  reason  that  it  cannot 
be  upheld,  either  upon  principle  or  authority. 

Xor  are  any  of  the  authorities  cited  applicable  to  the  case  con- 
sidered. As  to  those  cited  from  the  State  of  New  Hampshire-.  It 
may  be  remarked  that  the  precise  question  was  presented  in  Moses 
T.  B.  £  M.  R.  R.  Co.j  32  N.  H.  523,  where  the  goods  were  trans- 
ported to  Boston  and  burned  before  the  consignee  had  an  oppor- 
tunity to  remove  them;  and  the  authority  of  the  Massachusetts  cases 
was  repudiated,  and  it  was  said  that  by  the  rule  there  laid  down 
the  salutary  principles  of  the  common  law  are  sacrificed  to  cousid- 
erations  of  convenience  and  expediency,  in  the  simplicity  and  pre- 
cise and  practical  character  of  the  rule  which  it  established.  The 
case  of  Ourtis  v.  Z?.,  i,  £  W.  R.  R.  Co.,  74  N.  Y.  116;  8.  a,  30  Am. 
Rep.  271,  involved  a  question  as  to  the  effect  of  a  local  statute  of 
Pennsylvania,  limiting  the  defendant's  liability,  upon  the  law  ap- 
plicable to  such  a  case  in  the  St^te  of  New  York.  It  was  held  that 
the  lex  loct  contractus  did  not  control,  the  place  of  delivery  being  a 
material  and  important  part  of  the  contract  and  in  contemplation 
of  the  parties  at  the  time.  It  was  said  that  it  was  a  reasonable  in- 
ference that  it  was  entered  into  with  reference  to  the  laws  of  the 
place  where  delivered.  The  case  last  cited  did  not  involve  any  such 
question  as  is  here  presented,  as  there  was  no  conflict  in  reference 
to  the  decisions  of  the  courts,  and  no  question  made  as  to  any 
general  rule  of  commercial  law  being  involved,  as  is  the  case  here. 

If  there  had  been  a  positive  statute  of  the  State  of  Massachusetts 
providing  that  the  carrier's  liability  should  cease  when  the  goods 
had  bei'U  deposited  at  the  end  of  the  route  in  a  suitable  warehouse, 
a  different  question  would  arise,  and  it  might  well  be  contended, 
that  as  the  question  arose  under  the  statute  of  that  State,  the 
question  of  liability  would  depend  upon  the  construction  placod 
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TipoQ  such  Statute  by  the  court  iu  Mussachudctts,  iu  accordauoe 
with  the  decisions  of  the  courts  of  this  State  and  the  Supreme 
*  Court  of  the  United  States.  Jessup  t.  Carnegie^  80  N.  Y.  441 ; 
s.  c,  36  Am.  Kep.  618;  MiUa  v.  M.  C.  R.  R.  Co^  45  N.  Y.  m\ 
8.  c.,  6  Am.  Bep.  152 ;  Whitfard  v.  Panama  R.  R.  Oo>,  23  N.  T. 
465  ;  Blmendarf  v.  Taylor,  10  Wheat.  152  ;  Shelby  v.  Guy,  11  id. 
367  ;  Town  of  Ottawa  y.  Perkins,  94  U.  S.  260  ;  Fairfield  v.  Qmntf 
cf  Oallatin,  100  id,  47.  But  no  such  question  arises  in  the  case  tt 
bar.  So  also  if  the  Massachusetts  cases  were  decisive  as  to  the  hw 
upon  the  question  considered,  it  might  well  be  urged  that  the 
plaintiffs  entered  into  the  contract  having  them  in  view.  Bat  as 
we  have  seen,  they  are  not  conclusive,  and  the  real  point  is,  what 
is  the  common-law  rule  ?  And  the  courts  of  Massachusetts  haTJog 
decided  one  way,  and  the  courts  of  the  United  States  and  of  this 
State,  as  well  as  those  of  other  States  and  countries,  differently,  it 
is  open,  in  a  case  arising  in  the  courts  of  this  State,  to  determine 
the  true  rule.  It  is  the  same  subject,  and  involves  the  pieciae 
point,  whether  the  common  law  shall  prevail,  and  whether  the  de- 
cision of  the  State  court  is  erroneous.  The  question  is  not  u  to 
the  application  of  a  local  statute  or  a  local  law,  but  one  of  a  com- 
prehensive charact.er,  affecting  a  general  rule  applicable  to  all  con- 
tracts of  the  nature  of  the  one  now  involved. 

The  fact  that  the  defendants  were  not  carriers  between  New 
York  and  Boston,  but  only  for  a  portion  of  the  route,  and  that 
they  made  no  contract  directly  with  the  plaintiffs,  cannot  affect 
the  question  as  to  the  liability  upon  the  contract  made  on  their 
behalf  for  transportation  over  their  portion  of  the  route.  As  the 
original  contract  was  made  in  New  York  for  a  through  transporta- 
tion, the  connecting  carrier  was  entitled  to  all  the  benefits  of  the 
contract,  as  well  as  to  any  special  exemptions  it  contained.  Magke$ 
V.  C.SA.R.  R.  Co,y  45  N.  Y.  514,  521 ;  s.  c,  6  Am.  Bep.  124; 
Lamb  v.  Same,  46  N.  Y.  271 ;  s.  c,  7  Am.  Bep.  327.  For  the  same 
reason  they  would  be  subject  to  all  the  obligations  incurred  thereby. 
The  contract  between  the  first  carrier  and  the  connecting  carrier 
is  deemed  to  have  been  made  for  the  shipper's  benefit,  and  is  rati- 
fied by  bringing  the  suit.  Oreen  v.  Clark,  2  Kern.  343.  And  each 
of  tiie  connecting  lines  is  responsible  for  injuries  on  its  own  line, 
except  where  there  is  an  express  contract  for  carriage  beyond  the 
terminus.  Condicty.  0.  T  R.  R.  Co.,  54  N.  Y.  500;  Root  v.  (?. 
W.  R  R.  Co.,  45  id.  524  ;  Sherman  v.  H.  R.  R.  R.  Co^  64  id-  ^ 
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The  contract,  being  made  in  New  York^is  binding  upon  the  plaint- 
iffs, the  shippers,  and  the  defendants,  the  connecting  carriers,  so 
far  as  they  undertook  to  perform  it ;  and  although  their  liability 
arose  at  the  end  of  their  route,  yet  it  was  under  the  contract  as 
made  in  New  York. 

We  are  referred  to  a  number  of  cases  by  the  learned  counsel  for 
the  respondents,  to  sustain  the  proposition  that  the  general  obliga- 
tion created  by  the  law  of  the  place  of  delivery,  in  respect  to  the 
mode  of  delivery  by  a  carrier,  controls ;  and  it  is  urged  that 
when  by  the  law  of  the  place  of  delivery  the  carrier  had  a  right  to 
store  the  goods,  the  nature  of  the  bailment  is  changed,  and  the 
carrier  is  relieved  from  the  responsibility  originally  assumed,  and 
the  liability  of  a  warehouseman  is  substituted.  We  do  not  deem 
it  necessary  to  controvert  the  correctness  of  the  rule  laid  down, 
where  it  does  not  interfere  with  the  general  principles  and  doctrines 
of  commercial  jurisprudence  ;  but  there  is  no  case  cited  which 
holds  that  the  court  of  another  State,  where  an  action  is  pending, 
may  not  adhere  to  its  own  rules  and  disregard  the  decision  of  a  State 
which  overrules  a  great  principle.  As  wc  have  seen,  the  United  States 
Supreme  Court  have  refused  to  sustain  the  decisions  of  the  Stat« 
court  when  violating  a  great  principle ;  and  the  rule  is  a  sound 
cue  which  upholds  the  position  that  the  decisions  of  the  State  court 
should  not  be  followed  to  such  an  extent  as  to  make  a  sacrifice  of 
truth,  justice  and  law.  Oelpcke  v.  Dubuque^  1  Wall.  175,  205 ; 
Olcott  V.  Supervisors,  16  id.  678.  It  is  upon  a  principle  of  comity, 
that  one  State  recognizes  and  admits  the  operation  of  the  laws  of 
another  State  within  its  own  jurisdiction,  where  such  law  is  not 
contrary  to  its  own  rules  of  policy,  or  to  abstract  right,  or  the  pro- 
motion of  justice  and  morality  ;  but  this  principle  should  never  be 
carried  to  the  extent  of  holding  that  a  suitor  in  its  courts  is  de- 
barred from  the  maintenance  of  his  just  rights  according  to  its 
well-established  decisions  and  laws,  and  the  general  principles  of 
the  common  law  which  it  has  fully  recognized  and  which  are 
almost  universally  regarded  and  accepted,  in  reference  to  the  ques- 
tion presented,  wherever  the  common  law  prevails.  No  rule  of 
comity  demands  any  such  sacrifice  in  the  business  intercourse  be- 
tween the  people  of  the  different  States,  and  great  injustice  might 
follow  by  yielding  to  such  a  principle,  and  in  sustaining  a  rule  of 
law  which  was  wrong  in  itself,  hostile  to  the  policy  and  law  of  the 
State  where  the  contract  was  made,  and  adverse  to  the  general  cur- 
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rent  of  authority  elsewhere.     King  y.  SarriOy  69  N.  Y.  24;s.c, 
25  Am.  Bep.  128. 

lu  the  consideration  and  determination  of  the  case  before  as,  i( 
is  worthy  of  notice  that  the  contract  made  in  New  York,  as  the  re- 
cord shows,  was  in  effect  in  conformity  with  the  usual  coane  of 
business,  that  the  goods  were  to  be  delivered  to  the  cousigaees.  In 
Bice  Y.  Hart,  supra,  the  contract  was  merely  to  transport  to  BostoD, 
and  was  silent  as  to  delivery.  It  may  perhaps  be  doubted  whether 
the  agreement  to  deliver  to  the  plaintiffs  as  consignees  was  satisfied 
by  a  delivery  to  the  defendants,  especially  after  a  demand  by  the 
plaintiffs  and  a  refusal  to  deliver  to  them. 

If  the  shipper  was  entitled  to  the  benefit  of  a  contract  to  deliver 
the  goods  to  the  consignees  without  any  restriction,  it  is  not  en- 
tirely clear  that  the  rule  laid  down  in  the  Massachusetts  decisions 
is  applicable.  Without  however  expressing  a  decisive  opinioD  npon 
the  question  last  discussed,  for  the  reasons  already  apparent,  the 
rule  adopted  in  the  Massachusetts  cases  cannot  be  sustained.  It 
should  not  be  overlooked  that  the  point  presented  does  not  inrolre 
isolely  a  question  as  to  a  local  law,  but  part  of  a  system  of  genera! 
commercial  law.  That  the  court  in  Massachusetts  had  decided  the 
law  contrary  to  what  it  was  is  not  controlling;  for  it  may  be  ss- 
sumed,  even  if  the  parties  had  knowledge  of  the  decision,  that  thej 
knew  it  was  contrary  to  the  current  of  authority  in  simiit' 
cases,  and  contracted,  having  in  view  the  law  as  it  actually  existed. 
Like  an  unconstitutional  law,  void  of  itself,  the  decision  was  not 
the  law,  and  is  not  to  be  regarded  as  authority  for  that  reason. 

The  judgment  should  be  reversed,  and  judgment  should  he  ren- 
dered in  favor  of  the  plaintiffs  for  $6,156,95,  with  interest  from  Not- 
ember  7, 1872,  with  costs. 

Judgment  accordingly' 

All  concur^  Folqeb,  C.  J.,  and  Eabl,  J.,  concumng  in  resolt 
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(88N.Y.448.) 

Sndence  — pretumpHon  —  eanfiict  of  k»w. 

JUtboagli  lotteries  are  illegal  in  New  York,  yet  a  contract  made  there  to  ad« 
▼ertiae  in  Virginia  a  lottery  to  be  drawn  in  Virginia,  will  not  be  held  invalid 
in  Uie  abeence  of  any  proof  of  the  law  of  Viiginia.    (8&e  note,  p,  584.) 

ACTION  on  contract    The  opinion  states  the  facts.    The  plaint- 
iff had  judgment  below. 

JVI  (7.  Moak,  for  appellants. 

John  E.  Sisletf,  for  respondent. 

Miller,  J.  This  action  was  brought  to  recover  of  the  defend- 
ants commissions  upon  a  contract  for  advertising,  which  was  pro- 
cared  by  the  plaintiff  and  his  partner^  one  Niles^  for  the  defend- 
ants, who  were  advertising  agents.  The  defendants  agreed  with 
the  plaintiff  and  his  partner  that  if  they  would  obtain  the  employ- 
ment of  the  defendants,  by  the  ofScers  of  a  Virginia  corporation, 
to  procure  the  advertising  work  of  the  association  to  be  done  m 
various  newspapers  throughout  the  country,  the  defendants  would 
pay  the  plaintiff  and  his  partner  ten  per  cent  on  the  contract  price 
of  the  advertising  done.  The  contract  for  the  advertising  was  ob- 
tained by  means  of  plaintiff  and  Niles,  who  assigned  his  interest 
therein  to  the  plaintiff;  but  the  proof  does  not  show  the  exact 
nature  or  the  terms  of  such  contract,  and  it  was  not  introduced  in 
evidence  upon  the  trial.  The  defendants  set  up  as  a  defense,  that 
by  the  contract  the  defendants  agreed  to  print  and  publish,  in 
various  newspapers  in  the  State  of  New  York  and  elsewhere, 
notices  showing  where  tickets  could  be  purchased  in  a  lottery 
owned  and  conducted  by  the  corporation  referred  to,  and  claimed 
that  the  contract  was  illegal  and  void  under  the  statutes  of  this 
State  relating  to  lottenes,  and  that  no  recovery  can  be  had  for  thnt 
reason. 

The  question  to  be  determined,  is  whether  an  illegal  contract  was 
made  by  the  plaintiff  and  his  associate,  Niles,  with  the  defendants, 
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for  the  publication  of  a  lottery  advertisement,  iu  violatiou  of  ilie 
statutes  of  the  State  of  New  York,  which  prevented  a  recovery. 

[Omitting  a  question  of  fact.] 

It  being  thus  uncertain  as  to  the  exact  nature  of  the  contract, 
and  no  evidence  being  given  of  a  publication  in  any  newspaper  in 
the  State  of  New  York,  and  proof  being  given  to  show  that  the 
monthly  bills  rendered  by  the  defendants  for  the  publication  were 
far  less  than  what  was  originally  stated  to  be  the  charge  for  all  the 
newspapers  on  the  list,  it  was  a  question  of  fact  for  the  oonsiden- 
tion  of  the  jury  whether  the  contract  embraced  any  newspapers 
published  within  the  State  of  New  York.  Such  being  the  case, 
there  was  no  error  committed  by  the  judge  in  denying  the  motion  to 
dismiss  the  complaint,  unless  the  contract  to  advertise  in  other  States 
was  illegal  and  void.  This,  we  think,  was  not  the  case  in  this  State. 
In  Charles  v.  People^  1  Comst  184,  which  arose  upon  a  writ  of  error 
upon  a  conviction  upon  an  indictment  for  a  violation  of  the  statute 
cited,  Brokson,  J.,  says:  ^^  Our  legislature  has  no  extra-tcrritoruil 
jurisdiction ;  and  when  it  forbids,  in  unqualified  terms,  the  doing 
of  an  act,  it  must  always  be  understood  that  the  thing  is  only  for- 
bidden within  this  State."  The  publication  therefore  on tside  of 
the  State  was  not  within  the  prohibition  of  the  statute  of  this  State; 
and  as  there  is  no  proof  that  the  law  of  any  other  State  was  viola- 
ted, and  as  the  law  will  not  presume  an  agreement  void  as  illegal, 
or  against  public  policy,  when  it  is  capable  of  a  construction  which 
would  make  it  cosistent  with  the  laws  and  valid,  it  cannot  be  con- 
sidered as  illegal.  Curtis  v.  Ookey,  68  N.  Y.  304.  Even  if  it  be 
conceded  that  at  common  law  lotteries  are  nuisances  and  ill^i 
and  that  the  presumption  is  that  the  common  law  prevails  in  other 
States,  this  rule  cannot  be  invoked  to  sustain  a  defense  to  a  con- 
tract which  was  legal  and  valid  in  the  State  where  it  was  made. 

In  regard  to  the  State  of  Virginia,  it  may  be  remarked  that  there 

is  no  direct  proof  that  the  contract  made  was  invalid  by  the  lavs 

of  that  State. 

[Omitting  a  point  of  practice.] 

Judgment  affirmed. 
All  concur. 

Note  bt  ros  Rkpobtbr. —There  Is  no  doubt  of  the  fpeneral  doctrine,  that  In  the  Abaaooi 
of  proof  the  common  law  will  be  presumed  to  prevail  in  other  juriadictloaa.  It  is  tone- 
timee  said  tliat  the  law  of  the  forum  will  be  presumed  to  prevail,  ftiit  we  think  tidst^ 
waaik  must  be  limited  to  common-law  doctrines,  and  cannot  be  applicable  to  statatorT  pro* 
Tisions.    (jtmUm  v.  Ward^  16  Mich.  868.    There  is  some  conflict  on  this  point.   Still  «• 
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tiiink  It  isjiretty  dearly  settled  that  no  presumption  of  the  identity  of  the  foreign  law  with 
Jh/ttUfttUory  lex  fori  wiU  be  entertained  to  defeat  a  oontract.  ^  .  . 

Wharton  says  (Ev.,  S  314):  ''  Ordinarily,  in  one  State  in  the  American  Union,  the  laws  of 
another  State  will  be  presumed  to  be  the  same  as  the  lex  fori,  in  all  matters  not  invoiving 
local  statutoiy  idiosyncradee ;  and  this  presumption  continues  until  rebutted  by  proof  of 
a  dUEerenoe.  Yet  as  is  elsewhere  seen,  when  there  are  two  conflicting  laws,  tnat  will 
be  accepted  which  will  best  sustain  an  obligation.  Hence  the  presumption  of  identity  will 
not  be  applied  when  the  effect  is  to  defeat  the  intention  of  the  contracting  parties."  And  at 
section  IflBO:  ''Suppose  a  contract  is  good  by  the  Ux  auiutionU,  and  bod  by  the  Uxlooi 
eontraetue,  or  the  converse:  which  law  is  to  apply?  This  question  may  be  illustrated  by 
caaes-fn  which  a  contract  by  the  one  law  is  void  for  usury,  and  by  the  other  law  is  valid ;  and 
\iiy  cases  in  which  an  obligor  is  eapax  negoiii  by  the  one  law,  but  is  a  minor  by  the  othec 
It  has  been  argued  that  in  such  cases  the  court  must  arbitrarily  apply  the  law  to  which  the 
obligation,  on  abstract  reasoning,  is  subject.  It  has  been  answered,  however,  and  with 
good  reason,  that  parties  who  enter  into  a  contract  are  to  be  presumed  to  do  so  bona  fide 
intending  the  contract  to  be  performed  ;  and  that  they  are  supposed,  if  two  systems  of  law 
are  before  them,  by  one  of  which  the  i  ontract  would  be  good,  by  the  other  of  which  it 
would  be  bad,  to  incorporate  in  the  contract  the  law  which  would  make  the  contract  opera- 
tive. So  on  the  same  principle  it  has  been  held  that  where  a  party  undertakes  to  perform 
a  contract  in  a  particular  place,  he  will  be  presumed  to  intend  that  the  contract  should  be 
Gonatrued  according  to  the  usages  and  laws  of  such  place." 

Thus,  hi  Cutler  v.  Wrioht,22S.  Y.  47S,  it  was  held  that  a  oontract  made  in.  Florida, 
which  would  have  been  void  for  usury  in  this  State,  must  be  held  valid,  in  the  absence  of 
averment  and  proof  of  the  Florida  law.  The  court  said:  **If  the  defendant  intended  to 
•avail  himself  of  that  defense,  it  is  well  settled,  he  must  have  pleaded  it .  Not  having  done 
60,  we  are  to  assume,  that  by  the  laws  of  Florida,  the  contract  and  rate  of  interest  reserved 
in  the  note  are  unobjectionable."  Smith  v.  Whitaker,  88  HI.  887,  was  also  a  case  of  usury. 
The  court  there  said:  *  *  We  must  presume  that  there  were  laws  in  that  country,  regulating 
trade,  commerce,  and  the  buying  and  selling  of  property,  and  tliat  a  sale  may  be  made  upon 
credit  and  notes  given  by  purchasers,  and  that  they  were  sanctioned  by  the  local  law. 
And  when  suit  is  instituted  on  such  an  instrument  made  in  a  foreign  country,  or  in  a 
sister  State,  or  in  a  territory  of  this  government,  if  not  repugnant  to  our  laws,  our  courts 
will  presume  that  the  contract  was  made  in  conformity  to  the  laws  of  the  place  of  its  exe- 
cution, and  will  hold,  in  the  absence  of  such  a  plea  and  proof,  that  the  defendant  admits 
the  legality  of  the  contract.  The  provision  of  a  foreign  law  is  a  fact,  which  must  be 
pleaded,  and  when  pleaded  must  be  proved,  as  any  other  fact.**  This  is  probably  in  some 
sense  obiter,  for  the  defense  of  usury  was  not  pleaded,  nor  did  it  appear  that  the  note 
vas  made  out  of  Illinois.  The  rate  of  interest  reserved,  however,  was  larger  than  the 
legal  rate  in  Illinois. 

In  Kermott  v.  Aver^  II  Mich.  181,  it  was  held  that  there  is  no  presumption  of  law  that 
the  rate  of  interest  in  a  foreign  country  is  the  same  as  that  established  by  statute  in  Michi> 
gan.    **  No  presumption  can  exist  that  any  country  has  adopted  our  local  statutes.** 

In  White  V.  PrietUandert  86  Ark.  63;  it  was  held  that  in  absence  of  proof  of  the  law 
of  Ttaneesee,  a  note,  payable  in  Tennessee,  will  be  enforced  in  Arkansas,  although  usuiloua 
by  Arkansas  laws.  The  court  said:  ''We  cannot  presume  that  laws  of  a  penal  nature* 
involving  forfeitures,  are  the  same  in  other  States  as  our  own.  Independently  of  statutes, 
there  is  no  principle  of  common  law  defining  usury,  or  punishing  it  with  forfeitures.** 

In  Kenyonv.  Smithy  24  Ind.  11,  an  action  on  a  note  bearing  ten  per  cent  interest,  and 
aOeged  to  have  been  made  in  New  York,  where  the  l^al  rate  was  seven  per  cent,  there 
was  no  proof  of  the  legal  rate  in  New  York,  and  the  court  therofore  affirmed  a  judgment 
for  «ije  per  cent,  the  legal  rate  in  Indiana.  The  question  was  not  discussed,  but  in  effect 
the  decision  is  a  departure  from  the  doctrine  of  the  preceding  cases  dted,  for  l^  their  doo> 
trine  the  reoovety  should  have  been  for  ten  per  cent. 

In  £D(8  V.  Jfocdon,  19  Mich.  186 ;  s.  o.,  2  Am.  Rep.  81.  it  was  held  that  it  wouM  not  be  pre. 
sumed  that  the  Illinois  law  required  a  contract  for  the  saie  o!  land  to  be  in  *A'riting.  "A  parol 
coDtract  to  sell  land  was  good  at  common  law.  It  is  only  made  void  by  statute.  If  we 
ahould  make  any  presumption,  in  the  absence  of  evidenoe,  as  to  the  provisions  of  any 
foreign  laws,  it  would  be  that  they  conform  in  substance  to  the  general  prindplee  of  the 
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oommon  law.  How  rnilTenBlly  we  could  make  sach  a  preeumptloii  It  H  not  necMwryta- 
oonalder  mm.  We  oertalnlj  cannot  preamne  tiiat  the  legialature  of  another  flute  las 
adopted  all  of  our  statutes,  and  therefore  we  must  have  proof  before  we  can  kaomtbu 
thej  have  passed  anj  statute.  *  *  *  If  the  contract  in  question  was  reiiiilred  bj  the- 
statutes  of  nUnoisto  be  in  writing,  the  statates  should  have  been  introduced.  Id  the  ai^ 
senoe  of  such  proof  it  was  properiy  assiimfld  to  be  valid. 

In  Wheeler  v.  Congtamtine,  80  Mich.  62;  a.  o.,  88  Am.  Rep.  8Bft,  It  was  heidthst  a  note  valid 
In  Michigan  is  there  presumed  valid  In  Indiana;  and  if  an  Indiana  woman  pleads  her  ditr 
qualification  to- make  a  note  given  by  her  for  goods  purchased  hy  her  in  Miriilgsn,  ^ 
must  support  it  by  proof  of  the  Indiana  law. 

There  is  a  dictum  in  Pteree  v.  Chieaoo^  etc,  Ry.  Co.,  86  Wis.  688,  that  in  the  absenceof 
proof,  the  exemption  laws  of  Illinois  wHl  be  presumed  the  same  as  In  Wlsconsia.  TUiii 
without  consideration. 

It  is  however  founded  on  Rape  v.  Heatori,  9  Wis.  86B.  where  it  was  held  that  fai  the  ab- 
sence of  proof  courts  will  presume  the  laws  of  foreign  and  sister  States  to  be  the  aaeas 
their  own,  and  it  is  incumbent  on  the  party  relying  on  the  foreign  law  to  show  the  dlfo^ 
enoe,  if  any  exists.  But  this  was  not  a  case  arising  upon  the  question  of  the  vaUdltref  a 
contract  in  its  origin,  and  so  is  outside  the  principle  under  discussiott.  The  ssme  la  trae 
of  the  cases  upon  which  that  decision  was  founded,  namely:  SherrUL  v.  HopMnM,  1  Gov.  lOS; 
Legg  v.  Legg,  8 Mass.  99;  HdLmee  v.  BtmffiiJUin^  10  Wend.  75;  Ifonroe v.  i>m0last,  1  S«U. 
447. 

It  is  thoroughly  settled  that  where  a  contract  is  made  in  one  country,  to  be  perfocaed  ia 
another,  the  presamjiiion  is  that  the  parties  contracted  with  reference  to  the  laws  of  ih» 
latter.  This  question  was  learnedly  argued  by  counsel  In  Brmon  v.  FVedofid,  84  Wm.  m. 
The  court  said :  **  The  presumption  is  never  to  be  indulged  that  parties  Intended,  In  maklar 
their  contract,  to  violate  the  law;  and  if  there  be  two  laws  with  reference  to  which  thaf 
may  contract,  and  the  contract  accords  with  one  of  the  laws,  it  must  be  presumed  thst  the 
parties  so  intended,  because  they  had  their  election  to  mould  their  contract  aocoidhvia 
either  law ;  and  as  the  law  presumes  in  favor  of  a  contract  and  not  against  it,  the  presonp- 
tion  must  be  that  the  parties  had  in  view  the  law  which  will  give  full  elfect  to  their  oos- 
tract."  So  in  Hyde  v.  Ootidnnv,  3  Const.  969:  **If  a  contract  be  made  tai  one  State  or 
country,  and  it  appears  upon  its  face  that  it  is  to  be  performed  in  another,  it  wHI  be  pr^ 
sumed  that  the  contract  was  entered  into  with  reference  to  the  laws  of  the  latter,  aod  thosa 
laws  will  be  resorted  to  in  ascertaining  the  validity,  obligation  and  effect  of  the  coBtnef 
To  the  same  effect,  Bagliff^  ▼•  BuXtemoorth,  1  Ex.  429;  PoZZoefc  v.  Stahlee^  16  Q.  &  (H.S.) 
TOT* ;  Graves  v.  Lcgg^  6  H .  A  N.  210. 

In  Hyde  v.  OoodTv>w,  supra,  Harris,  J.,  after  laying  down  the  general  prfnciple  m 
quoted  above,  continued:  *'  This  general  rule  however  has  its  exoeptiotts;  one  of  vhkh  is, 
that  where  a  contract  is  declared  void  by  the  law  of  the  St«te  or  country  when  it  is  oiade. 
it  cannot  be  inforced  as  a  valid  contract  in  any  other,  though  by  its  terms  It  was  tohsw 
been  performed  there.  Thus  assuming  that  the  contract  in  question  had  been  msdeh 
Ohio,  and  that  by  the  laws  of  that  State  such  contracts  are  declared  void,  the  couita  of  tMf 
State  would  be  found  also  to  declare  them  void,  though  by  their  terms  they  were  to  haw 
been  performed  here,  and  though  if  made  here  they  would  have  been  valid  ooatracta. 
This  exception  Is  required  by  that  just  comity  and  public  convenience  upon  which  all  iD> 
temational  law  is  founded.  A  contract  which  is  Illegal  and  void,  either  I7  the  law  of  the 
place  where  it  Is  made,  or  that  of  the  place  where  It  Is  to  be  performed.  Is  iDecal  andToU 
everywhere.*  This  language  is  obiter,  because  the  court  held  that  the  contract  waa made 
in  New  York,  and  was  lawful  under  New  York  law,  and  therefore  the  prohibltiOD  of  the 
Ohio  law  was  of  no  effect.  But  assuming  that  it  correctly  expresses  the  law — and  ve  can 
see  no  reason  to  doubt  it—  the  principal  case  can  be  distlngulahed  and  taken  out  of  reach 
of  its  meaning.  The  contract  in  the  principal  case  was  to  advertim  in  Virginia  a  Wfn 
tfi  Jtc  (Iraum  in  Virginia.  This  was  not  explicitly  forbidden  bv  the  New  York  statotc^  ix-' 
tvould  any  court  give  it  such  effect  by  implication.  The  New  York  statute  only  yrobStikA 
lotteries  In  New  York,  and  consequently,  the  advertising  of  such  lotteries.  Therefore  the 
court  said :  "  Even  if  it  be  conceded  that  at  common  law  lotteries  are  nuisanees  and  fOipK 
and  that  the  presumption  Is  that  the  conunon  law  prevails  in  other  Statea,  this  rale  essaA 
be  invoked  to  sustain  a  defense  to  a  contract  which  was  legal  and  valid  in  the  StaU  wktrt 
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U  woM  made.**  If  the  N«ir  Yorit  itatate  had  fortilddeii  Its  cHOweau  to  oondiiet  locleriesliL 
Bftfli,  >ni  dedwed  Told  all  oontraoCs  nude  by  them  In  this  State  for  adrertiilnir 
loCleriea  In  aevipaiMis  fwintedln  other  Statea,  the  hoUing  mii^  have  been dtt» 
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m  N.  Y.  486.) 

Smnt^-'noiiu  to  9ue  principal-^ requitiUs  of—uh&n  ddaif  Moumd, 

A  f0W  weeks  before  the  matarity  of  a  mortgage  a  aaretj  for  its  payment  told 
the  holder  to  collect  the  mortgage  **  and  not  to  let  it  run  over  the  time  it  is 
dae."  The  holder  delayed  three  years.  The  mortgagor  was  insolvent  at 
the  mataritj  of  the  mortgage  and  so  remained.  There  was  no  finding  that 
the  property  woald  then  have  brought  more  than  at  the  time  of  the  suit  on 
trials  and  no  evidence  of  the  extent  of  depreciation,  if  any.  HM,  that  the 
delay  was  immaterial,  and  that  the  notice  was  insafflcient. 

ACTION  to  foreclose  a  mortgage.    The  facts  appear  in  the  head 
note  and  opinion.    The  plaintiff  had  judgment  below. 

J.  S.  Millardy  for  appellants. 
Edward  T,  Lovatt,  for  respondent. 

FoLGBB,  C.  J.  The  finding  of  the  trial  court  is  conclusiye  upon 
the  issue  of  a  usurious  contract.  The  testimony  was  conflicting; 
and  that  as  to  the  lack  of  knowledge  and  intent  upon  the  part  of 
the  plaintiff  so  positive  that  the  finding  is  sustained. 

The  testimony  is  also  conflicting  as  to  the  notice  to  foreclose. 
The  additional  findings  however  sustain  the  claim  of  the  defendant^ 
that  he  told  the  plaintiff  to  '*  collect  that  mortgage  in  the  spring, 
and  not  to  let  it  run  over  the  time  it  is  due."  That  saying  was  in 
January  or  February,  1875.  The  trial  court  found  that  it  did  noc 
give  notice,  suflBcient  or  otherwise,  to  plaintiff  to  discharge  Field 
from  his  liability,  even  if  there  had  been  negligence  on  the  part  of 
the  plaintiff  in  enforcing  the  collection ;  and  it  refused  to  find  that 
the  plaintiff  was  guilty  of  such  negligence.  On  these  findings  and 
refusals  to  find,  the  defendant  does  not  establish  a  defense.  Even 
if  a  suflScient  notice  had  been  given,  and  not  observed  by  rhc  plaint- 

,  the  defendant  Field  wouM  not  have  been  relieved  of  liability. 
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unless  the  failare  of  the  plaintiff  to  observe  the  notice  had  re- 
isulted  in  iujury  to  the  defendai^nt ;  aud  it  ooald^hav'^  so  resulted 
only  in  one  way.    If  when  the  notice  was  given,  the  plaintiff  coald 
lawfully  have  pnc  the  bond  and  mortgage  in  force  and  then  have 
collected  thereby  more  than  he  can  now  collect  thereon  in  this 
action,  the  defendant  would  be  harmed.    The  plaintiff  could  not 
have  then  collected  more  pa  the  bontl^  unless  the  plaintiff  was  then 
solvent  and  is  now  insolvent,  or  unless  the  mortgaged  premises 
would  then  have  brought  more  at  judicial  sale  than  now.    Now  the 
testimony  does  not  make  it  clear  that  the  mortgagor  was  more  sol- 
vent and  able  to  pay  than  now.    There  was  an  attempt  to  show  it; 
but  the  testimony  is  such  that  we  cannot  say  that  there  was  not 
evidence  to  sustain  the  finding  made,  that  Purdy,  at  the  time  when 
the  mortgage  could  first  have  been  enforced  by  legal  proceedings, 
was  hopelessly  insolvent,  and  has  so  remained.    Nor  does  the  testi- 
mony show  that  a  judicial  sale  would  liave  then  brought  more  than 
it  now  will.    There  is  no  finding  made  or  asked  to  that  effect 
There  is  testimony  that  when  the  notice  was  given,  the  lands  were 
not  worth  the  mortgage;  and  there  is  testimony  that  at  a  time  after 
that  and  before  the  commencement  of  the  action,  it  was  worse  in 
that  regard.     But  there  is  no  testimony  of  how  it  was  in  that  re- 
spect at  the  time  of  the  trial,  or  when  the  answer  was  put  in.    Nor 
is  there  testimony  at  all  to  show  the  extent  of  the  depreciation  of 
the  lands  in  value,  nor  how  much,  if  any  thing,   the  defendant 
should  be  relieved  from  liability.    So  that  the  trial  court  might 
well  find  that  the  plaintiff  was  not  chargeable  with  negligence  pro- 
ductive of  damage  to  the  defendant    The  burden  was  apon  the 
defendant  to  show  solvency  of  Purdy  at  the  time  of  the  notice^  and 
insolvency  of  him  after  the  bond  was  capable  of  being  sued. 

But  there  is  a  more  radical  reason  why  the  defendant  has  not  es- 
tablished the  defense.  The  doctrine  that  a  surety  may  give  tfie 
creditor  notice  to  proceed  against  the  principal,  and  if  the  latter 
refuses  to  the  damage  of  the  surety,  the  obligation  of  the  surety  is 
discharged  or  diminished,  is  not  a  favorite  in  the  law,  and  is  not 
accepted  in  all  forums.  3  Kent  Com.  *124,  note  c  It  was  against 
op{>osition  that  it  was  adopted  into  the  law  of  this  State.  SeeKins 
v.  Baldwin,  17  Johns.  384,  390,  396,  397,  402;  CMgrove  v.  TbRmaa, 
67  X.  Y.  95,  99 ;  s.  c,  23  Am.  Bep.  90.  It  is  not  one  that  is  to  be 
applied  with  laxity.  It  is  certainly  to  be  required  that  the  snreti 
shall  deal  fairly  and  plainly  with  the  creditor,  and  shall  give  him  to 
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know  that  he  intends  to  pat  him  npoa  hia  €[^uitabk.daty.  In  'my 
jndgmenty  the  terms  of  his  notice  should  be  such,  as  that  the  cred- 
itor can  know  from  them,  that  he  is  ^sailed  upon  by  it  to  choose 
between  a  diligent  pursuit  of  the  principal  debtor,  or  a  reliance 
upon  that  debtor  alone  for  ultimate  satisfaction  of  the  debt.  It  is 
not  needed  that  we  hold  that  much  in  this  case.  But  we  may 
hold  that  the  notice  to  the  creditor  should  clearly  inform  him 
that  he  is  required  to  take  proceedings  in  the  courts  to  enforce 
the  mortgage.  Singer  v.  Troutman,  49  Barb.  182 ;  citing  Bemaefi 
T.  Beekman,  25  N.  Y.  552.  See  also  the  language  of  Spencer,  G.  J., 
in  17  Johns,  supra,  at  page  *394.  We  infer  that  the  finding  of 
the  trial  court,  that  the  defendant  did  not  give  notice  8u£Scient  or 
otherwise  to  plaintiff,  in  order  to  release  said  Field,  has  in  it  the 
idea  above  put  forth.  The  notice  was  given  in  January  or  Febru- 
ary, 1875.  There  was  nothing  due  and  payable,  by  the  condition 
of  the  bond,  until  the  23d  day  of  May  of  that  year.  The  plaintiff 
might  well  have  understood  the  defendant  to  mean  that  when  the 
bond  became  payable,  payment  should  be  asked  for ;  he  was  not 
forced  by  the  words  used,  at  the  time  when  they  were  used,  to  un- 
derstand that  collection  by  legal  proceedings  was  meant.  •  The 
words  of  the  notice  do  not  convey  only  the  idea  of  a  collection  en* 
forced  by  action,  as  in  25  N.  T.  supra.  They  do  not  convey,  of 
necessity,  given  at  the  time  when  it  was,  that  the  plaintiff  waa 
required  to  seek  the  aid  of  the  courts. 
For  these  reasons,  we  think,  that  the   judgment  should   ba 

affirmed. 

Judgment  affirmed. 


All  cononr. 
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(82  N.  T.  619.) 
TVadMnark  —  *' pride  " — eigan. 

**  Pride  **  is  a  good  trade-mark  for  cigars,  and  its  noe  bj  others  than  the  orig* 
Inal  user  will  be  restrained,  although  .aooompanied  by  diBtinctive  labels 
(&«  fioCe,  p.  694.) 

ACTION  to  restrain  the  competitive  use  of  a  trade-mark.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below, 
which  was  reversed  at  General  Term. 
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John  C.  HufUf  for  appellant. 
W.  E,  Lansing,  for  respondents. 

Bapallo,  J.  The  plaintifib,  composing  the  firm  of  Hier  &  AMiich, 
4ind  being  engaged  in  the  business  of  manufacturing  cigars  iu  the 
city  of  Syracuse,  claim  to  have  adopted  as  a  trade-mark,  to  be 
placed  ou  boxes  of  cigars  manufactured  by  them,  the  word  "  Pride," 
and  that  this  trade-mark  was  infringed  by  the  defendants,  vho 
were  also  manufacturers  of  cigars  in  the  same  city,  doing  bosinesi 
under  the  firm  name  of  Abrahams  &  Co. 

The  trial  court  found  as  facts  that  the  plainti&  had,  for  three  yean 
'before  the  commencement  of  the  action,  adopted  and  used  as  their 
trade- mark,  in  the  manufacture  and  sale  of  cigars,  the  word  ''Pride," 
and  that  the  defendants,  well  knowing  the  adoption  and  prior  nw 
of  said  word  by  the  plaintiffs,  as  a  trade-mark  for  cigars  maoafac- 
tui*ed  and  sold  by  the  plaintiffs  to  the  public,  imitated  and  used  the 
said  word  ''  Pride,"  on  the  labels  and  boxes  of  cigars  manufactured 
and  vended  by  the  defendants,  and  the  said  defendants,  in  violation  of 
plaintiffs'  rights,  did  manufacture  and  sell  cigars  under  the 
-color  of  such  labels,  to  the  public,  whereby  the  said  public  were  de^ 
<;eived  into  believing  that  they  were  purchasing  cigars  manafao- 
lured  by  the  plaintiffs,  and  plaintiffs  were  damaged  thereby. 

The  court  held  that  the  plaintiffs  were  entitled  to  protectiou  in 
the  use  of  their  said  trade-mark  '*  Pride,"  and  that  the  defendant! 
were  not  entitled  to  use  the  same,  and  awarded  a  perpetual  mjnnc- 
tion,  with  a  reference  to  asertain  the  damages  if  the  phuntilb 
should  apply  therefor  before  the  entry  of  judgment  The  sppH- 
oation  was  not  made,  and  judgment  was  entered  for  a  perpetiul 
iujuuction  simply,  with  costs. 

On  appeal  to  the  General  Term,  this  judgment  was  reversed,  bot 
on  what  ground  does  not  appear,  as  no  opinion  was  delivered.  The 
judgment  or  order  of  reversal  does  not  state  that  it  was  upon  anj 
question  of  fact,  and  consequently  all  that  we  have  to  consider  ii 
whether  any  error  of  law  appears,  calling  for  the  reversal. 

The  facts  found  clearly  justify  the  judgment  rendered.  The 
word  '*  Pride,"  as  applied  to  cigars,  was  an  arbitrary  word,  not  d^ 
scriptive  of  the  article,  and  one  which  the  plaintiffs  could  lawfnilj 
appropriate  as  a  trade-mark.  No  prior  appropriation  of  it  by  ^ 
defendants,  or  any  one  else,  is  alleged  in  the  plt'odings  or  foond. 
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Qor  does  any  thing  appear  in  the  findings  of  the  fact  showing  the 
Donclasions  of  law  to  be  erroneous. 

The  counsel  for  the  respondents  argues  in  support  of  the  re- 
Tersal  that  the  defendant^^  labels,  as  they  appear  in  the  pleadings, 
-do  not  resemble  the  plain  tifF;s'  labels.  That  the  words,  pictures 
and  color  of  the  labels  arc  different 

'  The  infringement  charged  is  not  an  imitation  of  a  symbol  or 
label,  but  the  appropriation  of  a  word. 

Trade-marks  are  of  two  kinds.  They  may  consist  of  pictures  or 
symbols  or  a  peculiar  form  and  fashion  of  label,  or  simply  of  a 
word  or  words,  which,  in  whatever  form  printed  or  represented, 
'Continue  to  be  the  distinguishing  mark  of  the  manufacturer  who 
has  appropriated  it  or  them,  and  the  name  by  which  his  products 
are  known  and  dealt  in.  This  distinction  is  recognized  in  the 
statutes  for  %e  protection  of  trade-marks  as  well  as  in  the  cases. 
The  act  of  1S62  (chap.  304),  sections  1  and  3,  makes  it  a  misde- 
meanor, purishable  by  fine  and  imprisonment  to  counterfeit  or  imi- 
tate the  stamp,  brand,  wrapper,  label  or  trade-mark  of  a  manufac- 
turer, etc.,  or  to  keep  for  sale  goods  upon  which  counterfeited  labels 
or  trade-marks  are  placed.  And  section  ]  makes  it  a  like  misde- 
meanor to  a£Sx  to  any  package  any  label,  etc.,  which  shall  designate 
the  article  by  a  word  or  words,  which  shall  be  wholly  or  in  part  the 
same  to  the  eye,  or  in  sound  to  the  ear,  as  the  word  or  words  pre- 
viously used  by  any  other  person  to  designate  goods  manufactured 
by  him. 

Where  the  trade-mark  consists  ot  a  picture  or  symbol,  or  in  any 
peculiarity  m  the  appearance  of  the  label,  the  imitation  must  be 
^ach  as  to  amount  to  a  false  representation,  liable  to  deceive  the 
public  and  enable  the  imitator  to  pass  off  his  goods  as  those  of  the 
person  whose  trade-mark  is  imitated.  And  when  there  is  such  an 
absence  of  resemblance  that  ordinary  attention  would  enable  cus- 
tomers to  discriminate  between  the  trade-marks  of  different  parties, 
#the  court  will  not  interfere.  The  case  of  Pophain  v.  Colcy  6G  N.  Y. 
'69  ;  6.  c,  23  Am.  Rep.  22,  is  an  illustration  of  this  rule.  In  that  case 
the  trade-mark  was  on  lard,  and  consisted  of  the  figure  of  a  hog, 
with  the  name  of  the  manufacturer  and  the  words  ^' prime  leaf 
lard.**  The  words  being  descriptive  merely  of  the  article,  could 
not  be  appropriated  as  a  trade-mark,  but  the  figure  of  the  hog  was 
•Claimed  to  be  protected  as  such.  It  represented  a  large,  fat,  well- 
•conditioned,  domestic  hog,  while  the  alleged  infringement  repre* 
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sented  a  small^  lank  and  lean  wild  boar,  and  the  lettering  and  ar- 
rangement  of  the  two  were  entirely  different,  and  it  was  held  that 
no  deceptive  imitation  was  established.     But  where  the  trade-mark 
consists  of  a  word,  it  may  be  used  by  the  manufacturer  who  hu 
appropriated  it,  in  any  style  of  print,  or  any  form  of  label,  and  iti 
use  by  another  in  any  form  is  unlawful.     The  statute  requires  onlj 
that  the  imitation  should  be  either  the  same  to  the  eye,  or  in  sonnd 
to  the  ear  as  the  genuine  trade-mark,  and  this  accords  with  the 
authorities.      The  goods  become  known  by  the  name  or  word  bj 
which  they  have  been  designated,  and  not  merely  by  the  manner  or 
fashion  in  which  the  word  is  written  or  printed,  or  the  accessoriee 
surrounding  it,  and  the  unlawful  use  of  the  name  or  word  in  any 
form  may  be  restrained.    In  the  case  of  the  Akron  Cement  Com- 
pany, Newman  v.  Alvord,  51  N.  Y.  189;  s.  c,  10  Am.  Bep.  588; 
the  trade-mark  consisted  of  the  name  ^^  Akron."    The  genuine 
label  was  '^Newman's  Akron  Cement  Co.,  manufactured  at  Akran, 
New  York.    The  hydraulic  cement  known  as  the  Akron  water 
lime."    The  label  held  to  be  an  infringement  was  *^  Alvord'sOnoo- 
daga  Akron  Cement  or  Water  lime,  manufactured  at  Syracnee, 
New  York."    The  judgment  was  a  perpetual  injunction  restnumnf 
the  defendants  from  using  the  name  ^^  Akron."    In  the  Congrm 
Spring  Co.  v.  High  Rock  Spring  Co.,  45  N.  Y,  291 ;  a.  c,  6  Am. 
Bep.  82,  the  trade-mark  was  the  word  ^*  Congress,"  and  was  used  bj 
the  proprietors  by  branding  the  words  "  Congress  Water  "  on  their 
bottles.    The  infringement  was  a  brand  of  ''High  Rock  Congre» 
Spring  Water  "  and  was  restrained.    In  OiOoii  v.  Baterbrooky  48  N. 
N.  374;  s.  c,  8  Am.  Rep.  553,  the  trade-mark  was  "  303,  Joseph 
Oillott  extra  fine,"  on  steel  pens,  and  the  pens  were  known  as  303 
])ens.     The  figures  did  not  express  any  size  or  quality  of  the  pent 
but  were  selected  arbitrarily  by  the  plaintiff.    The  infringement 
was  *'303,"  *'Esterbrook  &  Co.  extra   fine,"  and  the  pens  were 
put  up  in  boxes  similar  to  those  of  plaintiff.    It  was  held  that  the 
plaintiff  had  acquired  an  exclusive  right  to  the  use  of  the  figoxei  * 
"303"  as  a  trade-mark. 

In  the  present  case  the  word  "Pnde"  was  the  trade-mark. 
Plaintiffs'  labels  were  '^  Hier  &  Aldrich's,"  and  beneath  that  in 
large  letters  in  a  different  type  "Pride  "  and  beneath  that ''  Havana; ** 
on  the  inside  of  the  box  was  a  similar  label  except  that  between  the 
firm  name  and  the  word  "Pride"  was  the  picture  of  alcigar.  !)*• 
fendants'  label  was  "  The  Pride  of  Syracuse,"  and  beneath  tltet 


^ 
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"  Abrahams  &  Co."  The  injunction  was  only  against  the  use  by 
the  defendants  of  the  word  *'  Pride  ^  as  a  trade-mark  on  cigars. 
Its  use  in  connection  with  different  words  or  names  from  those  in 
connection  with  which  the  plaintiffs  used  it,  does  not  sanction  its 
being  pirated  anymore  than  did  the  like  use  of  the  word  *^  Akron/' 
'*  Congress  "  or  the  figures  '*  303  "  in  the  cases  cited,  or  a  like  varia* 
tion  in  many  others  that  might  be  cited.  In  the  Akron  cement 
case  the  difference  between  the  labels  was  quite  as  scriking.as  in 
the  present  case. 

The  dissimilarity  in  the  form  or  accessories  of  the  label  can  make 
no  difference.  The  trade-mark  consisted  in  the  word  simply,  and 
the  plaintiffs  might  have  printed  it  on  any  form  of  label  they  might 
fancy,  without  losing  the  protection  of  the  law.  The  defendants 
had  no  right  to  adopt  it  by  merely  putting  it  on  a  label  of  different 
fashion  from  that  which  the  plaintiffs  had  been  in  the  habit  of 
using. 

It  is  also  claimed  that  it  was  not  established  that  the  defendants 
used  plaintiffs'  trade-mark  with  intent  to  defraud,  and  the  case  of 
Law  T.  Hall,  47  N.  T.  104,  is  cited.  That  was  an  action  for  a 
penalty  under  section  4  of  the  act  of  1862,  chapter  306,  as  amended 
by  section  3  of  chapter  209  of  the  act  of  1863,  and  by  that  statute 
the  intent  to  defraud  is  made  an  essential  element  of  the  offense. 
An  actual  intent  to  defraud  can  hardly  be  deemed  necessary  to 
entitle  the  plaintiffs  to  restrain  the  defendants  from  continuing  the 
unlawful  use  of  the  plaintiffs'  trade-mark  whereby  the  plaintiffs 
are  sustaining  damage.  The  defendants  cannot  justly  contend  that 
they  are  entitled  to  continue  to  injure  the  plaintiffs'  business  by 
acts  which  are  in  Tiolation  of  their  legal  rights,  on  the  ground  that 
they  do  not  intend  to  defraud  them.  The  yi elation  of  their  rights 
13  in  legal  contemplation  a  fraud,  and  the  finding  that  th^  defend* 
ants,  with  knowledge  of  those  rights,  inyaded  them  and  caused 
them  damage,  would  justify  an  intendment,  if  one  were  necessary, 
that  they  did  so  with  intent  to  defraud. 

The  only  other  points  made  by  respondents'  counsel  are  that  the 
finding  that  the  plaintiffs  had  adopted  the  word  ^'  Pride"  as  their 
trade-mark  is  unsupported  by  evidence,  because  their  trade-mark, 
if  any,  was  "Hier  &  Aldrich's  Pride"  with  the  figure  of  a  cigar, 
and  that  the  plaintiffs  were  not  entitled  to. an  injunction  because 
their  right  was  disputed  and  the  injunction  could  not  be  allowed 
until  they  had  established  a  legal  right  in  an  action  at  law.  The 
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first  point  has  already  been  answered  and  the  second  is  not  hos- 
tamed  by  the  anthoritieSy  bat  is  in  conflict  with  the  cases  almdj 
referred  to. 

The  order  of  the  General  i?erm  should  be  reversed  and  the  judg- 
ment at  Special  Term  affirmed^  with  costs. 

OriAT  reversed  and  judgment  affirmed 
All  concur. 


NoTB  BT  THB  RvoBTnL^See  IA6MtnM&in  t.  ireIito,S  Or.  464;  s.  c,  84  Am.  B«|».9tt 
and  note,  668;  note,  88  Am.  Rep.  886. 

In  Caaroa  ▼.  Brthofkfr^  U.  S.  Cirouft  Conrt,  Eastern  JMsMct  of  Ponufljlvania.  kpA  K 
1880, 1  Fed.  Rep.  668,  a  bill  was  filed  to  restrain  the  defendant's  ase  of  the  name  "Losa 
Jack ''  In  oonnection  with  dgarettesi  the  plalnriff  haTing  prevJoiidy  adopted  it  In  ooniieo> 
tlon  with  smoking  tobacoo.  The  oourt  said:  **Tbe  second  brsnch  may  most  coovenieBtif 
be  noticed  first.  While  the  revenue  law  for  pmrposes  of  taxation,  distinguished  betvMn 
smoking  tobacco  and  cigarettes,  there  Is,  we  believe ,  no  substantial  diflerenoe.  C|pntt« 
consist  of  smoking  tobacco,  similar  in  all  material  respects  to  that  used  in  pipes.  The  cir- 
cumstances that  a  larger  cut  (than  that  commonly  used  in  pipes)  is  most  ooavsBinifor 
cigarettes  is  not  Important;  nor  that  the  tobacco  is  smoked  in  paper  Instead  of  pipes.  R 
may  all  be  used  for  either  purpose,  and  is  all  embraced  In  the  tenn  *  smoking  tobaooo*  We 
do  not  believe  that  the  public  or  the  trade  draws  such  a  dlsthictlon  as  the  defendant  sets  op.' 
**The  dominating  characterlstio  of  the  plaintUTs  trade-mark  Is  the  name  '  Lone  Jack.' 
His  tobacco  lias  come  to  be  known  by  this  name  to  such  an  extent  that  the  aooompssyisr 
device  has  ceased  to  be  Important  If  iteverwasso.  At  home  and  abroad,  to  the  trade  asd 
the  public,  it  Is  familiarly  known  as  '  Lone  Jack,'  and  is  thus  designated  as  the  pisisfirk 
manufScture,  by  purchasers  and  sellers.  The  defendant's  application  of  this  name  lofeii 
smoking  tobacco  Is  an  adoption  and  use  of  the  essential  part  of  the  plalntUTs  tradf^marfc 
Surrounding  it  with  a  different  device  signifies  nothing  to  the  pnMlc.  The  defeodsBt'* 
name  upon  the  cigarettes,  if  recognised,  would  not  Inform  the  public  that  the  toliaoeos 
not  of  the  plaintiff's  manufacture.  That  the  defendant's  act  is  calculated  tomklead  cm 
hardly  be  doubted;  that  It  has  misled,  the  plaintiff's  aflidavtiB,  we  thhik,  show;  and  the  b- 
ference  that  the  defendant  supposed  It  would  mislead,  and  Intended  it  sfaonld,  esBDOt  te 
well  avoided.  Why  otherwise  dM  he  adopt  this  particular  name?  He  knew  It  tobsths 
recognised  designation  of  the  phUntUrs  tobacco  which  had  become  popular.**  OUbc  JT*- 
IMM  V.  FkfiMna^  6  Otto.  846;  Machine  On.  v.  WOmm^  L.  R.,  8  App.  878. 
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(88  N.  T.  648.) 

Insurancs  —  Kfe  —faaur^  to  pay  prenUunu  through  in$amty  —  dimdendi. 

The  innanity  of  the  insured  is  not  an  excaoe  for  his  failnn^  to  pay  pramioBi, 
and  where  the  premiams  are  not  paid  the  insuier  is  not  bound  without  d^ 
mand  to  apply  unpaid  diyidends  thereon.    (See  note,  p.  900.) 

ACTION  on  a  life  insurance  policy.    The  opinion  states  the  case. 
The  defendant  had  jadgment  on  demurrer  at  trial,  and  this 
was  reversed  at  General  Term. 
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Bvereii  P,  Wheeler,  for  appellant  Equity  will  relieve  against  a 
forfeiture  caused  by  the  non-payment  of  premiums  upon  a  policy  of 
life  insurance.  Cohen  v.  N,  F.  MuL  Life  Ins,  Co,,  50  N.  Y.  610; 
8.  c,  10  Am.  Eep.  622;  Sands  v.  N.  T,  Life  Ins.  Co.,  50  N.  Y.  626; 
8.  c,  10  Am.  Rep.  535;  Homer  v.  Ins.  Co.,  67  N.  Y.  478,  481;  Bam 
iUon  V.  Mui.  Life  Ins.  Co.,  9  Blatchf.  234 ;  N,  Y.  Life  Ins,  Co  v. 
Clopton,  7  Bush,  179 ;  s.  c,  3  Am.  Rep.  290;  Worth  v.  Edmonds, 
52  Barb.  40.  The  payment  of  the  premium  was  a  conditiou  subse- 
quent People  T.  Security  L.  Ins.  Co.,  78  N.  Y.  115,  126;  8.  c,  34 
Am.  Rep.  522.  Equity  will  relieve  against  a  forfeiture  for  breach 
of  a  condition  subsequent,  caused  by  unavoidable  accident,  by  fraud, 
by  surprise,  or  by  ignorance  not  willful.  2  White  &  Tudor^s  Lead. 
Gas.  ill  Eq.,  1105  [4th  ed.],  note  to  Sloman  y.  Water;  Eaton  v.  Lyon, 
3  Ves.  Jr.  690;  HiU  v.  Barclay,  18  Ves.  56,  62;  Barris  v.  Troup, 
8  Pai.  423 ;  Bargent  v.  Thompson,  4  Giff.  478  ;  Henry  v.  Tupper, 
29  Vt  358.  The  insanity  alleged  could  justly  be  called  the  ^'  act  of 
God."  2  Kent  Com.  597;  Baldwin  v.  N.  Y.  Life  Ins.  Co.,  3  Bosw. 
530;  Howeia  v.  Knickerhocker  lAfe  Ins.  Co.,  44  N.  Y.  276;  8.  c.  4 
Am.  Rep.  675. 

W.  A.  Beach,  for  respondent. 

MiLLEB,  J.  The  complaint  in  this  action  sets  forth  alleged 
causes  of  action  upon  two  separate  policies  of  insurance,  claiming  to 
reooyer  the  amount  named  in  each,  and  also  alleges  that  a  dividend 
was  declared  out  of  the  surplus  earnings  and  receipts  of  the  com- 
pany, for  a  portion  of  which  the  insured  was  entitled  to  a  paid-up 
policy,  which  on  demand  was  refused.  The  demurrer  to  the  com- 
plaint presents  the  question  whether  any  cause  of  action  is  set  forth 
therein. 

The  policies  upon  which  this  action  was  brought  provided  for 
the  payment  of  an  annual  prermium,  and  contained  a  conditiou  as 
follows  :  '^That  this  policy  shall  not  take  effect  until  the  advance 
premium  hereon  shall  have  been  actually  paid,  during  the  life-time 
of  the  insured,  and  that  if  any  subsequent  premium  on  this  policy 
be  not  paid  when  due,  then  this  policy  shall  cease  and  determine 
(except  as  hereinafter  provided),  and  this  company  shall  not  be 
Kable  for  the  payment  of  the  sum  insured  herein,  nor  of  any  part 
thereof.''  The  annual  premium  due  on  the  28th  of  October,  1873, 
was  not  paid ;  the  complaint  alleges,  and  upon  demurrer  it  must  be 
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taken  as  trae,  that  previoas  to  the  day  last  mentioned.  Vote,  the 
insured,  became  and  was  by  visitation  and  act  of  Ood  insane,  and 
consequently  unable  to  and  did  not  pay  the  preminm,  although  he  had 
means  to  pay  the  same  ;  but  he  was  bereft  of  his  reason  and  so  con- 
tinued until  his  death  which  occurred  March  17,  1874,  and  in  cod- 
sequence  thereof  did  not  know  nor  remember  that  said  premiam 
was  then  due,  nor  that  he  had  agreed  to  pay  the  same. 

Tose  having  died  without  a  payment  of  the  premium,  according 
to  the  terms  of  the  contract,  the  question  arises  whether  his  insanitj 
is  an  excuse  for  non-payment  and  the  forfeiture  is  tliereby  waived« 
Courts  of  equity  will  relieve  against  a  forfeiture  in  many  cases,  bot 
none  of  the  decisions  have  gone  to  the  extent  of  holding  that  in- 
sanity will  constitute  an  excuse  for  failing  to  comply  with  the 
terms  of  the  condition  referred  to.  In  Rose  v.  Rose,  Amb.  33*^, 
Lord  Habdwicke,  laid  down  the  rule  thus  :  "  Equity  will  reliere 
against  all  penalties  whatsoever ;  against  non-payment  of  monejat 
a  certain  day;  ngainst  forfeitures  of  copyholds;  but  they  are  all 
cases  where  the  court  can  do  it  with  safety  to  the  other  party;  for 
if  the  court  cannot  put  him  into  as  good  condition  as  if  the  agree- 
ment had  been  performed,  the  court  will  not  relievo."  Even  if  a 
condition  subsequent  becomes  impossible  by  the  act  of  God,  or  of 
the  law,  or  of  the  obligee,  etc.,  the  estate  will  not  be  defeated.  Co. 
Litt  206  b.  The  defendant  here  could  not  well  be  placed  in  as 
good  a  condition  as  it  had  been  by  the  payment  of  the  premiom 
after  a  forfeiture,  for  by  such  payment  it  would  be  compelled  to 
pay  the  amount  named  in  the  policies,  thus  adding  to  its  obligation. 

So  also  where  the  contract  is  for  personal  services,  which  none 
but  the  person  contracting  can  perform,  inevitable  accident,  or  the 
net  of  God,  will  excuse  non-performance.  But  when  the  thing  or 
work  to  be  performed  may  be  done  by  another  person,  then  all  ac- 
cidents are  at  the  risk  of  the  promisor.  Story  on  Bailments,  §3*' 
and  notes  :  Wolfe  v.  Howes,  20  N.  Y.  197 ;  dark  v.  Gilbert,  26  U. 
279  ;  Spaulding  v.  Rosa,  71  id.  46  ;  s.  c,  27  Am.  Bep.  7.  In  the 
present  case,  the  condition  did  not  require  tlio  insured  himself  to 
pay  the  premiums,  and  it  could  have  been  done  quite  as  well  by  auj 
one  on  his  behalf.  After  Vose  became  insane  he  was  not  really  the 
party  in  interest.  He  had  assigned  the  policies  to  his  childrcu,  and 
they  were  the  parties  interested  therein  and  to  be  affecte<I  bj  a 
failure  to  perform  the  condition  of  the  contract  Although  Toae 
was  their  guardian,  if  incapacitated  by  his  insanity  a  competent 
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person  could  haTe  been  appointed  in  his  place  ;  and  hence  his  in- 
sanity was  not  necessarily  an  insuperable  obstacle  to  their  perform- 
ance of  the  condition  of  the  policy,  and  they  were  not  relieved 
thereby.  So  long  as  the  act  could  be  performed  by  any  other  per- 
son, its  performance  did  not  depend  upon  Vose's  continued  capa- 
citj ;  and  although  rendered  incapable  by  his  insanity,  the  case  is 
not  within  the  rule  which  relieves  a  party  from  the  consequences 
of  an  omission  to  do  an  act  rendered  impossible  by  omnipotent 
power.  Broom,  Leg.  Max.  (6th  Am.  ed.),  178,  179;  Howell  r. 
Knickerbocker  Life  Ins,  Co.,  44  N.  Y.  276  ;  s.  c,  4  Am.  Rep.  675. 

While  as  a  general  rule,  where  the  performance  of  a  duty  created 
by  law  is  prevented  by  inevitable  accident,  without  the  fault  of  a 
party,  the  default  will  be  excused,  yet  when  a  person  by  express 
contract  engages  absolutely  to  do  an  act  not  impossible  or  unlaw- 
ful at  the  time,  neither  inevitable  accident,  nor  other  unforeseen 
contingeny  not  within  his  control,  will  excuse  him,  for  the  reason 
that  he  might  have  provided  against  them  by  his  contract.  Dexter 
v.  Nortnuy  47  N.  T.  62  ;  8.  c,  7  Am.  Rep.  415  ;  Harmony  v.  Ring- 
ham,  12  id.  99,  107  ;  Tompkins  v.  Dudley,  25  id.  275.  The  princi- 
ple thus  established  has  been  especially  applied  in  reference  to 
policies  of  insurance,  where  the  payment  of  the  premium  is  held  to 
be  a  condition  precedent  which  must  be  kept  or  the  policy  falls. 
Roehner  v.  Knickerbocker  Life  Ins,  Co.,  63  N.  Y.  160 ;  Evans  v.  U. 
S.  Life  Ins.  Co.,  64  id.  304;  Beebe  v.  Johnson,  19.  Wend.  500.  In 
the  case  last  cited,  it  was  laid  down  that  to  excuse  non-performance, 
it  must  appear  that  the  act  to  be  done  could  not  by  any  means  have 
been  accomplished. 

The  learned  counsel  for  the  plaintiff  seeks  to  distinguish  63  N. 
Y.  160  and  64  id.  304,  above  cited,  from  the  case  at  bar  ;  but  we 
are  unable  to  perceive  any  such  difFerence  as  prevents  an  application 
of  the  principle  decided  in  these  cases,  and  we  think  that  they  are 
directly  in  point  upon  the  question  discussed.  Reliance  is  also 
placed  upon  decisions  of  this  court  in  Cohen  v.  N.  T.  Mut.  Life 
Ins.  Co.,  50  N.  Y.  610 ;  8.  c,  10  Am.  Rep.  522,  and  Sands  v.  iV.  V. 
Life  Ins.  Co.\  50  N.  Y.  626 ;  8.  c,  10  Am.  Rep.  535,  to  sustain  the 
theory  of  the  plaintiff.  Those  decisions  hold  that  the  occurrence 
of  war  between  two  States  forbid  and  excused  the  transmission 
and  payment  of  premiums  on  the  policies  then  in  question  from 
one  State  to  another,  and  legally  excuses  their  payment ;  and  as  the 
premiums  could  not  be  paid  as  they  fell  due,  they  were  suspended. 
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and  a  tender,  after  the  termination  of  the  war,  with  interest^  re- 
newed the  policies.    This  condition   of  affairs  arose  from  the 
belligerent  attitude  between  the  hostile  States,  which  rendered  it 
impracticable  to  comply  with  the  terms  of  the  contract.     War 
necessarily  prevented  communication  between  the  citizens  of  such 
States ;  and  as  it  existed  without  the  &nlt  of  the  insured,  in  tlie 
cases  cited,  and  for  that  reason  no  intercourse  could  be  maintained 
for  business  purposes,  the  insured  were  not  in  any  sense  in  fault  for 
a  failure  to  comply  with  the  conditions  contained  in  the  policies  in 
question.    As  it  was  impossible  for  either  one  of  the  insured  to  paj 
the  premium  required,  or  to  procure  any  one  else  to  do  so  upon  hii 
behalf,  there  is  no  satisfactory  reason  why  he  should  not  be  excused. 
This  rule,  which  is  well  settled  by  the  law  of  nations,  rests  upon 
grounds  of  public  policy  by  which  contracts  between  belligereot 
States  are  suspended  during  the  war,  but  are  not  annulled.    This 
doctrine  is  founded  upon  the  principle  that  the  State,  and  not  the 
individual,  wages  the  war.     Phill.  Int.  Law,  666  ;  Wheat  Ini  Lav 
(8th  ed.),  403,  §  317.     The  cases  cited  are  not  analogous ;  forwhik 
hei*e  the  individual  can  pay  or  provide  for  payment  through  another, 
in  case  of  war  he  is  entirely  helpless  to  fulfill  and  carry  oat  the 
contract,  and  at  the  mercy  of  the  government    The  authoritieB  of 
the  hostile  States  have  placed  it  beyond  his  control,  suspended  all 
intercourse,  stopped  all  business  relations,  and  laid  a  heavy  arm 
upon  all  communications  between  their  citizens.    As  there  is  do 
ability  to  fulfill,  no  noeans  of  paying,  the  justice  and  propriety  of  the 
rule  is  apparent,  while  its  application  in  the  case  at  bar  cannot  be 
upheld  upon  any  such  ground.     There  is,  we  think,  a  wide  distinc- 
tion in  principle  recognized  in  the  books  between  inability  to  fulfill 
the  terms  of  the  contract,  where,  by  the  act  of  two  govemmenti 
war  intervenes  and  prevents  a  fulfillment,  and  where  the  de&nlt 
arises  from  a  duty  or  charge  which  has  been  assumed  by  the  partj 
and  is  capable  of  fulfillment  either  by  himself  or  by  another  on  hu 
behalf. 

While  a  court  of  equity  will  interpose  its  power  to  reheve  against 
forfeitures  for  a  breach  of  a  condition  subsequent  caused  by  unaTOid* 
able  accident,  by  fraud,  surprise  or  ignorance,  in  many  cases,  that 
power  has  never  been  extended  so  as  to  excuse  a  breach  of  a  contract 
of  this  description  arising  from  the  disability  of  a  party  caused  bj 
sickness  or  insanity. 

The  case  of  Baldwin  v.  2f.  T.  Lift  Ins.  (%.,  8  Bosw.  530,  which 
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18  cited  and  relied  upon  by  the  appellant,  involved  no  question  as 
to  the  non-payment  of  the  premium,  but  related  to  a  provision  in 
the  contract  whereby  the  insured  was  licensed  to  trayel  in  prohibited 
localities,  returning  within  a  specified  period,  and  was  prevented  by 
illness  from  performing  the  condition.  It  was  analogous  to  con- 
tracts for  personal  services,  to  which  reference  has  been  had.  and 
the  authority  has  no  application  in  the  case  considered.  Besides 
it  is  overruled  by  Evans  v.  U.  S,  Life  Ins,  Co.,  supra.  In  the  case 
at  bar,  it  is  not  claimed  that  the  performance  was  strictly  impossible* 
and  therefore  that  it  was  excused  by  law  or  that  equitable  relief 
should  be  granted  upon  that  ground ;  and  we  are  unable  to  discover 
that  a  case  is  made  out,  within  any  acknowledged  principle,  which 
authorizes  the  interposition  of  a  court  of  equity. 

Ncr  is  there  any  ground  for  claiming,  that  by  the  proyisions  of 
the  contract,  the  intention  of  the  parties  was  that  the  terms  of  pay- 
ment should  not  be  obligatory  in  cases  of  unavoidable  sickness  or 
of  insanity.  The  law  places  a  raasonable  construction  upon  all 
contracts,  but  in  cases  of  insurance  policies,  where  the  prompt 
payment  of  premiums  is  an  important  element  of  the  business, 
and  forms  the  basis  of  its  calculation  by  the  compounding  of  intelr- 
est  thereon,  it  is  scarcely  to  be  supposed  that  such  payment  can 
be  waived,  except  in  conformity  with  some  established  rule  of  law 
or  by  express  agreement 

The  claim  of  the  plaintiff  that  the  moneys  in  possession  of  the 
company  belonging  to  Vose,  being  dividends  on  the  policies  in 
question,  should  be  applied  m  payment  of  the  premiums  falling 
due,  is  without  merit,  as  such  dividends  would  have  been  insufS- 
cient  to  pay  the  premiums  due,  even  if  applied.  Nor  were  the 
company  bound  to  pay  such  dividends  to  the  insured  and  notify 
him  that  the  policy  was  forfeited  if  not  applied.  The  money  was 
never  demanded,  nor  any  request  made  to  apply  the  same ;  and 
hence  the  defendant  was  under  no  obligation  to  apply  or  to  pay  the 
dividends  on  account  of  the  premiums.  The  views  expressed  lead 
to  the  conclusion  that  no  action  lies  to  recover  the  amount  named 
in  the  several  policies  mentioned  in  the  complaint,  or  the  dividends, 
and  the  demurrer  must  be  sustained,  unless  it  can  be  upheld  upon 
some  other  ground. 

The  allegations  in  the  complaint  in  regard  to  dividends  which 
have  been  earned,  and  the  refusal  of  the  defendant  to  issue  a  paid* 
up  policy,  stand,  we  think,  m  a  different  position. 
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[On  this  ground]  the  jadgment  of  the  Oeneral  Term  shonld  be 
reversed  and  that  of  the  Special  Term  affirmed,  with  leave  to  tfaa 
defendant  to  answer  upon  the  usual  terms. 

Judgment  accordingly. 

All  concur,  except  Folqbb,  G.  J.,  and  Andhews,  J.,  who  being 
interested  as  policy-holders  in  the  defendant,  took  no  part 

Non  BT  TBM  BiPOBTBa.—  In  Klein  ▼.  N.  T.  lAfe  Ina.  Co.,  United  States  Saprame  OmK. 
October,  1881,  the  policy  was  for  the  benefit  of  the  plaintiff,  the  wife  of  the  iDsared,  mad  WV' 
ment  was  conditioned  on  punctual  payment  of  premiums.  Default  was  made,  and  tb§ 
defendant  refused  to  pay  the  amount  of  the  policy.  The  plaintiff  filed  a  bill  sllngliig.  m 
ground  for  relief,  that  the  policy  was  taken  out  by  Frederick  W.  Klein  without  the  knowl- 
edge of  his  wife,  and  that  she  had  receired  no  information  of  its  tenns  or  coodttioBt  astil 
after  the  death  of  her  husband;  that  he  was  taken  down  by  the  fllneas  of  wfaieh  hedied 
about  February  1 ;  that  for  about  twenty  days  prior  to  March  1,  and  thence  up  to  the  tiB»«f 
hia  death,  he  was,  in  consequence  of  his  sickness,  deranged  in  mind  and  incapahle  of  st- 
tending  to  any  matter  of  business  whatever,  and  for  that  reason,  and  that  alone,  fslled  to 
pay  the  premium  when  it  was  due,  and  that  the  appellant  failed  to  pay  it  beoan 
ignorant  of  the  existence  of  the  policy  and  of  its  terms.  The  court  said:  **We< 
accede  to  the  view  of  the  appellant.  Where  a  penalty  or  forfeiture  is  Inserted  in  a 
tract  merely  to  secure  the  performance  or  enjoyment  of  a  oollatenl  object,  thei 
considered  as  the  principal  intent  of  the  instrument,  and  the  penal^  is  deemed  onltyM 
accessory.  Sloman  ▼.  WaUer,  1  Bro.  Ch.  410;  Sanders  v.  Pope,  19  Yes.  ttl;  Corttv 
WetU  IS  Id.  476  ;  SMnner  v.  Dayton,  8  Johns.  Ch.  68&;  10  Am.  Dec.  98S.  Bot  In  erety  sseh 
case  the  test  by  which  to  ascertain  whether  relief  can  or  cannot  be  had  in  equity  it  lo 
consider  whether  compensation  can  or  cannot  be  made. 

^'  In  Bote  ▼.  Bose^  Amb.  8iB,  Lord  Habdwxcu  laid  down  the  rule  thus:  *  Equity  vID  le- 
lleve  against  idl  penalties  whatsoever,  against  non-payment  of  money  at  a  day  cortsis, 
against  forfeiture  of  copyholds,  but  they  are  all  cases  where  the  court  can  do  It  with  nftV 
to  the  other  party,  for  if  the  oourt  cannot  put  him  in  as  good  condition  as  if  the  agratocsft 
had  been  performed,  the  court  will  not  relieve. ' 

"A  life  insurance  policy  usually  stipulates,  first,  for  the  payment  of  premiums;  seroad. 
for  their  payment  on  a  day  certain ;  and  third,  for  the  forfeiture  of  the  policy  in  defsrit 
of  punctual  payment.  Sudi  are  the  provisions  of  the  policy  which  is  the  basis  of  thk  ntt. 
Each  of  these  provisions  stands  on  precisely  the  same  footing.  If  the  payment  of  cbe 
premiums,  and  their  payment  on  the  day  they  fall  due,  are  of  the  essence  of  the  coatnei. 
so  18  the  stipulation  for  the  release  of  ttie  company  from  liability  in  default  of 
payment.  No  compensation  can  be  made  a  life  insurance  company  for  the  gensrsl 
of  punctuality  among  its  patrons. 

**It  was  said  in  New  York  lAfe  Int.  Co.  v.  StaOuxm,  tupra,  that  '  promptness  of  fay- 
ment  is  essential  in  the  business  of  life  insurance.  All  the  calculations  of  the  tasanaet 
•company  are  based  on  the  hypotheslB  of  prompt  paymenta  They  not  ooij  oslcolat*  os 
the  receipt  of  premiums  when  due,  but  upon  compounding  interest  upon  them.  It  iisB 
this  basis  that  they  are  enabled  to  offer  Insurance  at  the  favorable  rates  they  do.  Fwfdt- 
ure  for  non-payment  Is  a  necessary  means  of  protecting  themselves  from  embanasBMSt 
Delinquency  cannot  be  tolerated  or  redeemed  except  at  the  option  of  the  company.' 

**  If  the  insured  can  neglect  payment  at  maturity  and  yet  suffer  no  loss  or  foriUtan, 
premiums  will  not  be  punctually  paid.  The  companies  must  have  some  efficient  metn  of 
enforcing  punctuality.  Hence  their  contracts  usually  provide  for  the  forfeitine  of  tto 
policy  upon  default  of  prompt  payment  of  the  premiums.  If  they  are  not  allowed  to  «■• 
force  this  forfeiture  they  are  deprived  of  the  means  which  they  have  reserved  by  the* 
oontraet  of  compelling  the  parties  insured  to  meet  their  engagements.  The  proririoa 
therefore,  for  the  release  of  the  company  from  liability  on  a  faUure  of  the  Inaared  to  9V 
the  premiums  when  due  is  of  the  very  essence  and  substance  of  the  contract  of  life 


KOVEMBER  TERM,  1880.  60] 


Wbeeler  ▼.  Connecticot  Matual  Life  Insaranoe  Companj. 

«B06.  T6  hold  the  oomiMUij  to  its  promlae  to  paj  the  Insoimnoe,  notwithstanding  the  de- 
fanlt  of  the  insured  in  making  punctual  payment  ot  the  pramluma,  is  to  destroy  the  very 
-substanoe  of  the  contnct.  This  a  court  of  equity  cannot  do.  Wheeler  ▼.  Conn.  MuU  Inn . 
Ooi^  8i  N.  T.  54S;  see  also,  the  opinion  of  Judge  Gbolsoh  in  Robert  r.  New  Enffiand  Life 
Int.  Co^  1  Dis.  865. 

**It  might  as  well  undertake  to  release  the  insured  from  the  payment  of  premiums 
aHogether  as  to  reUere  him  fkt>m  forfeiture  of  his  policy  in  default  of  punctual  payment. 
The  company  is  as  much  entitled  to  the  benefit  of  one  stipulation  as  the  other,  because 
both  are  necessaiy  to  enable  it  to  keep  its  own  obligations. 

**  In  a  contract  of  life  insurance  the  insurer  and  insured  both  take  risks.  The  Insurance 
company  is  bound  to  pay  the  entire  insurance  money,  even  thous^  the  party  whose  life  is 
insured  dies  the  day  after  the  execution  of  the  policy,  and  after  the  payment  of  but  a 
single  premiu  n. 

**11ie  assured  assumes  the  risk  of  paying  premiums  during  the  life  on  which  the  Insur- 
sooe  is  taken,  even  thous^  their  aggregate  amount  should  exceed  the  insurance  money. 
The  ssBured  also  takes  the  risk  of  the  forfeiture  of  his  policy  if  the  premiums  are  not  paid 
on  the  day  they  fall  due. 

^'The  InsDianoe  company  has  the  samedaim  to  be  relieved  in  equity  flom  loss  resultiag 
from  risks  assumed  by  it  as  the  insured  has  from  loss  consequent  on  the  rtsks  asmmed  by 
*lm.   Vaiiberhaa  any  such  rigbft.** 
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Bmrtiiif — TBUtUon  not  appetmng  an  foM  of  in^rmmmi  —  di/^mk 

If  one  liM  exeoated  an  institiment.appareiitlj  as  principal  but  naDy  u  ■ontf 
he  ia  bound  to  the  creditor  aa  principal  nnlaaa  the  cndllor  knew  lh«  tna 
character  of  the  obligation. 

AOTION  ou  a  bond.    The  opinion  and  head  note  show  the  point 
The  plaintiff  had  judgment  below. 

IF.  H.  Baikyy  for  plaintiff. 

BuFFiN,  J.  [Omitting  immaterial  remarks.]  We  find  the  m- 
thorities  somewhat  divided  upon  the  point  as  to  whether  a  joint 
maker  of  a  note  may  for  any  purpose  be  shown  by  parol  to  be  but 
a  snrety,  when  that  fact  does  not  appear  on  the  face  of  the  instn- 
ment  But  the  weight  of  authority  and  analogy  seems  inclined  to 
the  opinion  that  he  may;  but  all,  even  those  who  go  the  farthest  in 
upholding  this  right  of  the  surety,  concur  in  saying  in  ibe  moit 
emphatic  terms,  that  before  the  party  thus  seeking  to  set  up  bii 
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new  relationship  can  derive  any  benefit  therefrom,  he  must  first 
bring  home  to  his  creditor  a  knowledge  of  its  existence. 

The  very  recent  work  of  Brandt  on  the  law  of  Suretyship  and 
Guaranty,  at  section  20,  thus  states  the  rule:  '*  Where  a  surety  sets 
up  claims  depending  on  that  relation  and  the  fact  of  suretyship 
does  not  appear  from  the  instrument  signed  by  him,  he  must  in 
order  to  sustain  such  claims  prove  that  the  creditor  had  knowledge 
of  the  suretyship/'  And  in  support  of  the  proposition,  he  cites  a 
very  laige  number  of  decisions  rendered  in  the  highest  courts  of  the 
several  States.  To  the  same  efFect  is  the  decision  of  the  Supreme 
Court  of  Massachusetts  in  the  case  of  Wihon  v.  Foot,  II  Meta  285. 
In  the  trial  of  the  ease  of  ManUy  v.  Boycott,  75  E.  C.  L.  45, 
when  counsel  was  urging  upon  the  court  the  right  of  the  maker  of 
a  promissory  note  to  show  that  he  signed  the  instrument  as  surety 
only.  Lord  Campbell  interposed  the  remark  that  it  must  be  shown 
that  the  note  was  so  made  with  the  knowledge  of  the  payee;  that 
allegation  is  indispensable.  Such  a  conclusion  seems  not  only  to 
address  itself  to  our  reason,  but  to  be  eminently  just;  and  especially 
60  under  a  system  which  like  our  own  prescribes  different  periods 
for  the  protection  of  principals  and  sureties. 

Between  the  makers  themselves  the  relation  of  principal  and 
snrety  subsists,  and  out  of  it  arise  duties  that  the  law  will  enforce, 
and  rights  which  the  law  will  protect.  It  will  not  allow  even  the 
creditor,  after  a  knowledge  of  the'  existence  of  their  rights  is 
brought  home  to  him,  to  do  aught  to  impair  them.  But  this  is  not 
upon  the  ground  that  they  entered  into  and  made  a  part  of  his  con- 
tract with  the  parties,  for  how  could  they,  when  he  was  ignorant  of 
the  very  existence  of  the  relation  out  of  which  they  grew?  but  upon 
a  distinct  and  independent  principle  of  equity  altogether,  that  he 
mast  do  nothing  to  lessen  the  security  or  impair  the  rights  of  the 
surety  against  his  principal,  after  being  fixed  with  a  knowledge  of 
such  rights.  And  it  matters  not  when  this  knowledge  reaches  him, 
whether  at  the  time  of  the  execution  of  the  original  contract,  or  at 
any  time  subsequently  tliereto.  Among  the  rights  of  the  surety  so 
protected,  is  the  one  of  having  the  debt  paid  so  as  to  terminate  his 
liability;  and  if  with  a  view  to  having  this  done,  he  gives  his  cred- 
itor notice  of  his  real  standing  in  the  matter,  and  demands  that 
such  steps  shall  bo  taken  to  enforce  collection  as  the  law  authorizes 
him  to  insist  upon,  then  the  creditor  is  bound  to  comply,  and  a 
failure  to  do  so  is  at  his  peril;  and  m  order  thus  to  fix  the  creditor 
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with  notice  and  raise  this  equity  for  the  saretj,  parol  endenoe  it 
-competent.  This  we  anderstand  to  be  the  extent  of  the  decision 
rendered  in  Cole  v.  Foxy  83  N.  0. 403.  In  this  case  now  under  cod- 
.sideration,  there  is  no  such  point  made  for  the  defendant,  and  no 
pretense  that  the  creditor  oyer  had  any  notice  of  his  claim  to  be 
treated  as  surety. 

We  therefore  hold  there  is  no  error  in  the  judgment  of  the  eouft 
ibelow. 

Judgment  (^rmmL 
No  error. 


FiBST  National  Bank  of  Nbw  Windsob  v.  Btnux. 

(84  N    C.  M.) 

Negotiable  irutrumeni  —  uneertmniif  ae  to  time  and  aimauni  -~ 


An  instrument  in  the  form  of  a  note,  payable  on  a  certain  day,  for  a 
amount,  with  ooansel  fees  and  expenses  of  collection  if  sued  or  plaoed  ii 
the  hands  of  an  attorney  for  collection,  and  conditioned  that  the  payee  ahtll 
have  power  to  declare  it  due  before  maturity  at  any  time  he  may  deen  ii 
insecure,  is  not  negotiable,  and  is  subject  to  equities  altfaoogh  tnasfarvBd 
before  maturity  * 

CONTROVERSY  submitted  without  action  on  an  instrument  of 
which  the  following  is  a  copy  : 

'<  On  September  the  Ist,  1879,  we  jointly  and  seyerally  promise 
to  pay  to  the  order  of  the  Taylor  Manufacturing  Company  two 
hundred  and  fifty  dollars,  payable  at  the  First  National  Bank  of 
Wilson,  N.  C,  for  value  received,  with  exchange  on  New  York,  and 
if  not  paid  when  due,  to  bear  interest  from  maturity  at  the  rate  of 
eight  per  cent  per  annum  as  agreed  for  negotiating  and  canyiog 
this  loan  so  long  as  it  remains  unpaid,  and  also  all  counsel  fees  sod 
expenses  in  collecting  the  note,  if  it  is  sued  on  or  placed  in  the 
hands  of  an  attorney  fer  collection.  The  express  condition  of  the 
sale  and  purchase  of  the  engine  separator  for  which  this  note  u 
given,  is  such,  that  the  title,  ownership  or  possession  does  notpaa 
from  the  said  Taylor  Manufacturing  Company  of  Westminster,  snd 
sHid  company  have  full  power  to  declare  this  note  due  and  take 
possession  of  said  engine  separator  at  any  time  they  may  deem  thii 

^ To ■ame effect,  0titiocfcT.2Vi|/lor  (SOHich.  187)« 88 Am. Rep. ffiS ;  JoMitonT 
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note  insecnre,  even  before  the  mataritj  of  the  same."    Signed  bj 
Bjnam  &  Daniel,  at  Wilson. 

The  payee  for  a  valuable  consideration  indorsed  said  instrument 
in  Maryland  to  the  plaintiff  bank  before  maturity  and  without  any 
notice  of  any  defense.  At  the  time  of  the  indorsement  to  the 
plaintiff,  the  payee  was  indebted  to  the  defendants  in  the  sum  of 
t305.15,  which  indebtedness  still  subsista  The  defendants  had 
judgment  below. 

Connor  £  Woodardy  for  plaintiff. 

Ifvgh  F.  Murray,  for  defendants. 

Ashe,  J.  The  only  question  presented  by  the  appeal  is  whether 
the  indebtedness  to  the  defendants  can  avail  them  as  a  set-off,, 
counter-claim,  or  defense  against  the  demand  of  plaintiff,  and  that 
depends  upon  the  character  of  the  writing  declared  on  —  whether  it 
is  n^otiable  or  not  ? 

The  essential  element  of  a  negotiable  promissory  note  is,  that  it 
should  be  certain.  Certainty,  first,  as  to  the  payee ;  secondly,  as  to* 
the  maker  ;  thirdly,  as  to  the  amount  to  be  paid;  fourthly,  as  to 
the  time  when  the  payment  is  to  be  made ;  and  fifthly  as  to  the 
fact  itself  of  the  payment.  1  Pars,  on  Bills  and  Notes,  30.  The 
instrument  under  consideration  is  wanting  in  two  of  these  qualities, 
to  wit,  in  the  amount  to  be  paid  and  the  time  of  payment.  In 
addition  to  the  specific  sum  promised,  it  stipulates  for  the  payment 
on  of  <*  all  counsel  fees  and  expenses  in  collecting  the  note  if  it  is  sued 
or  placed  in  the  hands  of  an  attorney  for  collection ;  "  and  it  is  made 
payable  in  current  rate  of  exchange  on  New  York.  The  stipulation 
in  a  written  promise  to  pay  a  certain  sum  and  also  ''  all  fines  ac- 
cording to  rules,"  ''all  other  sums  that  may  be  due,  the  current 
rate  of  exchange  to  be  added,"  or  "deducting  all  advances  or  ex- 
penses," has  been  held  to  deprive  the  instrument  of  the  character 
of  negotiability.    1  Pars.  37. 

In  Woods  V.  KoriA,  84  Penn.  St.  407;  s.  c,  24  Am.  Rep.  201, 
where  the  action  was  on  a  note  in  which  there  was  a  promise  to  pay 
a  certain  sum,  and  five  percent  collection  fee,  if  not  paid  when  due, 
SHAU8W00D,  J.,  says:  "It  is  a  necessary  quality  of  a  negotiable 
paper  that  it  should  be  simple,  certain,  unconditional,  and  not  sub- 
ject to  any  contingency."  And  it  was  held  in  that  case  that  the 
insertion  in  the  note  of  the  clause,  "and  five  per  cent  collection  fee 
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if  not  paid  when  due/'  rendered  the  note  uncertain  and  destroyed 
its  negotiability. 

In  Missonri  it  has  been  held  that  an  instrument  wherebj  the 
maker  promises  to  pay  a  specific  sum,  and  agrees,  if  the  sum  be  not 
paid  at  maturity  and  the  note  is  placed  in  the  hands  of  an  attorney 
for  collection,  to  pay  ten  per  cent  in  addition  as  an  attorney  fee,  i> 
not  a  promissory  note,  as  a  part  of  the  amount  agreed  to  be  paid  is 
uncertain  and  contingent.  Bank  v.  Oayy  63  Mo.  33  ;  s.  c,  21  Am. 
Rep.  430  ;  Qoodhe  y.  Taylor,  3  Hawks,  458. 

But  there  is  another  serious  objection  to  the  claim  set  up  for  tbe 
negotiability  of  this  instrument  It  stipulates  that  the  payees  shaD 
have  full  power  to  declare  the  note  dae  at  any  time  they  may  deem 
the  note  insecure,  even  before  the  maturity  of  the  same.  This 
divests  it  of  the  quality  of  certainty  in  the  time  of  payment,  which 
as  has  been  shown  is  one  of  the  essential  elements  of  negotiability. 
The  time  of  payment  may  be  hastened  at  the  option  of  the  payees, 
and  is  therefore  uncertain.  And  it  has  been  held  in  Michigan  thst 
it  is  essential  to  a  promissory  note  that  it  be  payable  at  a  time  &si 
must  certainly  arrive  in  the  future,  upon  the  happening  of  some 
event,  or  the  completion  of  some  period,  not  depending  upon  the 
volition  of  any  one.    Brooks  v.  Hargreaves,  21  Mich.  254. 

Relying  upon  these  authorities  we  hold  that  the  instmment  in 
question  is  not  negotiable. 

The  next  inquiry  is,  can  the  defendants,  the  note  being  assigned 
before  maturity,  avail  themselves  of  the  indebtedness  of  the  assignor 
to  them,  as  a  valid  defense  to  the  action? 

In  the  early  history  of  the  law,  the  transfers  of  all  choses  in  action, 
including  bills  and  notes,  were  forbidden  by  the  common  law,  the 
rigid  rule  of  which  was  first  relaxed  by  the  use  of  bills  of  exchange, 
which  was  the  result  of  commercial  convenience ;  and  hence  the  law 
on  this  subject  is  termed  the  ^'  Law  Merchant  Promissory  notes 
were  first  made  negotiable  in  England,  lik^  inland  bills  of  exchange, 
by  the  statute  of  3  and  4  Anne,  ch.  9,  and  in  this  State  by  onr  set 
of  1862,  which  is  a  literal  copy  of  that  statute.  But  to  attain  the 
negotiability  intended  to  be  conferred  by  that  act,  it  must  posBMS 
all  the  attributes  of  an  inland  bill  of  exchange  as  to  certainty,  etc; 
and  if  it  should  lack  any  of  its  essential  qualities,  it  would  still  be 
a  common-law  instrument  and  subject  to  the  principles  of  thatlsw 
in  regard  to  choses  in  action.  As  for  instance,  where  a  non-n^o* 
tiable  note  is  assigned,  the  action  at  law  must  be  brought  by  the 
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aasigiiee  in  the  name  of  the  assignor;  and  the  assignee  is  pat  by 
the  assignment  in  no  better  coodition  than  the  assigoor,  and  only 
steps  into  his  shoes^  and  the  note  assigned  is  subject  to  uU  the 
equities  and  defenses  which  existed  between  the  original  parties 
before  notice  of  the  assignment;  and  it  made  no  difference  whether 
the  note  was  assigned  before  or  after  maturity.  The  rale  that  the 
indorsee  of  a  bill  or  note  before  maturity  takes  it  freed  from  all . 
-equities  and  defenses,  except  indorsed  payments,  is  a  principle  of 
the  Law  Merchant,  and  applies  to  negotiable  instruments,  bnt  has 
no  application  to  notes  that  are  not  negotiable.  Where  an  action 
is  brought  on  a  note  of  the  latter  class  by  the  assignee  in  the  name 
of  the  assignor,  the  rule  is,  that  the  equities  set  up  by  the  defend- 
ant against  the  assignee  must  be  such  as  subsisted  at  the  time  the 
defendant  received  notice  of  the  assignment.  1  Dan.  Neg.  Inst. 
^55;  1  Pars.  Notes  and  Bills,  46;  Harris  v.  Burwell,  65  N;  C.  584. 
But  the  common-law  rule  that  an  action  by  the  assignee  of  a  paper 
that  is  not  negotiable  must  be  brought  in  the  name  of  the  assignor 
has  been  changed  in  this  State  by  section  55  of  the  Oode,  so  as  to 
enable  liim  to  sue  in  his  own  name,  but  without  prejudice  to  any 
set-ofF  or  other  defense  existing  at  the  time  of  or  before  notice  of 
assignment  This  section,  it  will  be  seen,  makes  no  change  what- 
ever in  the  law,  except  as  to  allowing  the  assignee  to  sue  in  his  own 
name  instead  of  that  of  the  assignor. 

There  is  no  error,  and  the  judgment  of  the  Superior  Court  ol 
Wilson  must  be  affirmed. 

Judgment  a  firmed. 

No  error. 


Eetnolds  v.  Poou 

(M  N.  0. 87.) 

PartnerMp — agreement  to  work  farm  on  Aotm. 

Aa  agieement  to  carry  on  a  farm,  one  fomishing  the  land,  outfit  and  neees- 
■uy  money;  the  other  famishing  laborers  and  superintending;  half  the 
money  famifihed  to  be  repaid;  and  the  profits  to  be  divided  between  them, 
eoostitatefl  a  partnership.    (See  note,  p.  009.) 

€LAIM  and  delivery.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 
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/>.  &.  Ibwh,  for  plain  tifb. 

T.  M.  Argo  aud  W.  H.  Pac$,  for  defendant. 

Smith,  G.  J.  The  plaintiffs  were  entitled  to  haye  the  inafarnetiea 
asked  given  to  the  jury,  that  taking  all  theevidenoe  most  favorabtf 
for  the  defendant,  McPbeeters  and  Belvin  were  partners  m  the  cul- 
tivation of  the  farm  during  the  year  in  which  the  cotton  in  dispute 
was  raised.  The  agreement  entered  into  is  thns  described  bj  Belvin: 
**  On  the  first  Monday  in  Pebrnary,  1878, 1  agreed  with  McFheeteit 
(acting  for  the  owner  of  the  land)  to  farm  for  the  year  1878  on 
these  terms:  He  was  to  furnish  the  outfit  and  the  land;  I  wMto 
hire  hands  and  superintend  the  making  of  the  crop ;  he  was  to  pro- 
vide money  to  pay  the  hands  and  carry  on  the  business ;  for  one- 
half  of  which,  as  well  as  for  the  like  proportion  of  the  hire  sod 
cost  of  feeding  the  mules  and  horse,  he  was  to  be  repaid  by  having 
the  amount  applied  in  reduction  of  his  indebtedness  to  me  previ- 
onsly  incurred,  and  we  were  to  divide  the  profits.'^  The  testimonj 
of  the  agent  differs  mainly  in  that  he  confines  the  moiety  of  the 
expenses  to  be  credited  on  the  indebtedness  to  the  hire  and  feeding 
of  the  mules  and  horse,  and  both  agree  that  operations  were  to  be 
conducted  at  their  joint  and  equal  expense,  and  the  net  proceeds 
to  be  equally  divided  between  them.  The  concurring  statement  of 
both  creates  the  relation  of  partners  between  them,  and  so  the  jnjy 
should  have  been  instructed.  We  deem  it  necessary  to  recur  to  bat 
two  adjudications  in  this  court  in  support  of  the  proposition. 

In  Holt  V.  KernoldU,  1  Ired.  199,  a  contract  was  entered  into  be- 
tween the  proprietors  of  a  blacksmith  shop  and  one  who  followed 
that  calling,  whereby  the  former  were  to  furnish  the  shop  and  every 
thing  needful  in  carrying  on  the  business  and  a  house  and  provisioni 
for  the  blacksmith  and  his  family;  and  after  reimbursement  of  all 
these  advancements  for  the  conduct  of  the  business,  the  payment 
for  provisions  supplied  and  for  rent  of  the  house  mU  oftheprafiih 
the  residue  was  to  be  equally  divided  between  them.  This  wis 
held  to  constitute  a  copartnership,  and  Ruffin,  G.  J.,  delivering 
the  opinion,  says:  "  The  ordinary  test  however  of  a  person  being  a 
partner,  is  his  participation  in  the  profits  of  the  business ;  and  we 
believe  there  can  be  no  instance  in  which  there  is  to  be  a  participa- 
tion  in  them  as  profits,  in  which  every  person  having  a  right  to 
share  in  them  is  not  thereby  rendered  a  partner  to  all  intents  snd 
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pnrpoBe&  It  is  so  between  the  parties  themselves,  because  the  one 
of  them  does  not  look  to  the  other  personally  for  restoring  to  him 
his  capital  or  remunerating  him  for  his  labor,  but  each  looks  to  the 
assets  or  joint  fund  for  these  purposes,  and  ascertains  his  interest 
by  taking  an  account  of  the  concern."  Not  less  pertinent  and  de- 
cisive is  the  case  of  Lewis  v.  Wilkins,  Phil.  Eq.  303.  There  the 
agreement  was  that  the  owner  should  furnish  the  farm  for  two 
years  with  the  stock  thereon,  and  the  mules,  farming  implements 
and  provisions;  the  other  party  to  supply  the  necessary  labor,  and 
to  give  his  personal  attention  to  the  business,  and  the  two  were  fo 
share  equally  in  the  products  of  the  famu  This  was  declared  to  es- 
tablish a  copartnership.  The  facts  of  the  case  before  us  clearly 
bring  it  within  the  operation  of  the  principle  enunciated  in  those 
cited,  since  the  expenses  were  to  be  paid  and  the  residue  of  the 
farm  products  then  diyided  as  profits  between  the  parties.  The 
special  arrangement  for  the  advancement  of  the  needed  funds  by 
one,  and  the  payment  of  the  ratable  share  thereof  by  the  other  out 
of  a  pre-existing  indebtedness,  can  in  no  manner  afFect  their  rela- 
tion as  copartners  in  their  transactions  with  others,  or  impair  the 
just  claims  of  creditors  of  the  copartnership.  The  funds  supplied 
by  the  plaintiffs  for  the  purpose  of  carrying  on  the  common  busi- 
ness—  all  of  it  thus  used,  according  to  the  testimony  of  one,  and  a 
part  only,  according  to  the  testimony  of  the  other,  are  a  sufficient 
consideration  for  the  creation  of  a  partnership  debt ;  and  the  instru- 
ment forming  an  agricultural  lien  vests  the  property  in  the  crop  in 
the  plaintiffs  for  its  security  and  payment. 

There  is  error  in  the  refusal  of  the  court  to  give  the  required 
instruction,  and  there  must  be  a  new  trial,  and  it  is  so  ordered. 

Venire  de  novo. 
Error. 

Ron  BT  rmm  BBPOBmB.—The  oontrad  In  this  oaae  seems  en  eocoeptlon  to  the  nsnat 
contract  in  caeee  of  working  farms  on  eharee.  Generally  the  contract  Is  to  share  the  pro- 
duce, and  this  does  not  constitute  a  partnership.  But  here  the  agreement  was  to  share  the 
pr9)lto,  and  not  explicitly  as  compensation.  Sharing  profits  as  such,  and  not  as  compen- 
istkni,  maj  constitute  a  partnership. 

In  PiitTkim  T.  Wixe,  1  HUl,  284,  the  agreement  was  that  one  should  occupy  and  work  a 
farm,  and  for  the  use  of  the  land  should  give  the  owner  one-half  the  grain  and  wool  raised 
by  him  on  it.  Held,  not  a  partnership  Cowbm,  J. ,  said:  *'  An  agreement  by  two,  to  pet^ 
form  a  job  of  work,  the  compensation-money  to  be  equally  divided,  does  not  make  a  part- 
nership. Here  was  to  be  a  division  of  the  gross  earnings  of  the  farm :  and  in  such  a  case, 
even  had  the  arrangement  been  to  sell  the  crops  in  common,  and  divide  the  money,  this 
vookl  not  have  been  within  the  law  of  partnership,  a  sharing  of  profit  and  loss.  A.,  own- 
ing a  saw  mm,  agreed  with  B.  to  work  it  and  divide  the  gross  earnings  equally.    JXsId;  not 
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partnera.  AnMer  ▼.  BraSky^  6  Vt.  110.  Prblps,  J.,  Mid:  " Tbej  nevw  ahared  is  praflti 
aod  lofls.  The  share  which  the^oocupier  reoeiTed  was  a  mere  compeosation  for  hii  Isbor.'* 
8o,  in  Lamb  ▼.  Qnyctir^  47  Barb.  817,  A.  agreed  to  furnish  ffrooaries  lo  B.  to  sell,  and  to  pv 
the  rent  of  the  store;  B.  to  have  one-half  the  profits.  Held,  not  a  parCnerriilp,  bst  is 
agreement  for  eompensatlon.  SabstantiaUy  the  same  was  held  in  RidkardRm  t.  Ai^Mt, 
76  N.  Y.  66;  s.  c,  81  Am.  Bep.  907. 

In  ChrigUan  t.  Crocker,  96  Ark.  8S7,  a  firm  contracted  with  laborers  to  pay  than  oae> 
third  the  .prooeeds  of  the  crop  for  their  labor.  Held,  that  the  latter  wete  not  parts** 
with  the  former.    This  is  **  a  rule  by  wliich  the  tenant  may  be  paid.  ** 

In  Moore  t.  Smith,  10  Ala.  774,  the  plaintiff  agreed  to  serre  as  overseer,  to  tunUkhmk 
and  horses  to  be  worked  with  those  of  the  defendant  on  defendant's  plantation,  to  paj  tto 
expenses  of  himself,  his  hands  and  his  horses,  and  he  was  to  have  one-fourth  of  thecrop 
raised  as  his  compensation .  Held,  not  a  partnership.  The  oonrt  drew  a  '*  distinrtinB  be- 
tween a  participation  in  the  profits  as  profits,  and  sharing  in  the  profits  as  a  modeof  eoo- 
pensation,"  and  between  gross  profits  and  net  profits.  They  quote  Storj^s  rule,  "UmI  tk« 
party  is  to  participate  indirectly,  at  least,  in  the  lones  as  well  as  in  the  profits,  or  inoiter 
words,  that  he  is  to  share  in  the  net  profits  and  not  in  the  gross  profits.**  TO  tteMSM 
effect,  HoOoway  v.  BrinkUy,  49  Ga.  996;  Smtth  v.  SummerUn^  48  id.  496;  BandU  v.  Sou, 
40  Ala.  14;  Blue  v.  Xeot/iers,  16111.  81. 

In  Holmee  v.  Old  CcHony  R,  Co.,  5  Gray,  68,  the  company  rented  a  hotel  for  acwtaiimn 
and  half  the  net  profits.  Held,  not  a  partnership,  even  as  to  third  persons.  Stnm^m 
laid  on  the  absence  of  *'  any  specific  lien  on  the  profits  to  the  exclusion  of  other  craditoc^" 

See  Cheater  v.  Dtckermih  64  N.  Y.  1 ;  &  c,  18  Am.  Rep.  600;  Parker  v.  Gamjkid,  87  Cass 
960;  0  Am.  Bep.  17. 

In  Donnell  v.  Hars/ie,  67  Mo.  170,  an  instruction  that  if  one  was  to  oooapj  and  cahinto 
another's  farm  for  a  given  length  of  time,  and  each  was  to  receive  a  moie^  or  shsie  of  the 
crops  raised  or  grown  thereon  under  such  agreement,  this  constituted  a  partaenUp.  «■ 
held  erroneous.  Citing  Dry  v.  Bostodl,  1  Camp.  890;  ^tnbier  v.  Bradley,  8  Yt.  lU:  Fti- 
namv,  WUe,l  Hili,9d4;  Dwina  v.  Stone,  80  Me.  884;  Caswea  yr .  DigtricL,  lA  Wend.  19; 
Denny  v.  CaboU  0  Met.  82 ;  narrower  v.  Cole,  10  Barb.  881.  The  same  doctrine  wii  kid 
in  Jtrusser  v.  Brink,  68  Mo.  948.  Speaking  of  DonneU  v.  Hanhe,  the  court  ssld:  **lh»  oe^ 
observable  difference  between  that  case  and  the  present  one  is,  that  here,  with  bob^ 
furnished  by  plaintiff,  cattle  were  to  be  purchased  to  eat  the  produce  raised  on  the  turn 
We  do  not  think  this  case  can  be  distinguished  in  prindple  from  the  one  Just  mestiflsw!, 
where  we  cited  with  approval  the  case  of  Dwinel  v.  Stone,  80  Me.  884,  wherein  it  wm  isM 
that  a  mere  participation  in  profit  and  loss  did  not  neoeesarUy  constitute  a  paitsef^t 
Sbkplxt,  C.  J.,  remarking:  '  There  must  be  such  a  community  of  interest  as  tapomtn 
each  party  to  nuike  contracts,  incur  Uabilltiee,  manage  the  whole  business  and  ^itfom  <i 
the  whole  property,  a  right  which,  upon  the  diaM>lution  of  the  partnership  hy  death  of  <■«. 
passes  to  the  survivor,  and  not  the  representatives  of  the  deceased.  *  If  we  test  the  ewe 
at  bar,  by  the  rule  thus  announced,  it  is  very  easy  to  see  that  the  agreement  in  qoetfM" 
does  not  evidence  a  partnership,  and  this,  for  the  reason  that  it  does  not  confer  on  eicb 
party  power  to  manage  the  whc^e  business  and  dispose  of  the  whole  property. ** 

In  MeCrary  v.  Slaughter,  68  Ala.  280,  we  have  a  case  very  similar  In  cireumstsncM  i* 
the  principal  case,  and  a  like  holding.  The  court  said :  **  The  facts  are,  that  appeOssi «« 
the  owner  of  an  undivided  half  of  a  plantation,  situate  in  Dallas  county,  and  Btair,  tto^ 
not  the  owner,  had  possession,  and  the  right  to  <ioeupy  the  other  undivided  hatt.  Is  tfV 
and  1867,  It  was  cultivated  by  the  appellant  and  Blair,  each  furnishing  one-half  the  hiMt, 
and  the  appellant  furnishing  the  mules,  or  the  necessary  team,  and  Blair  devoiiflC  ^ 
personal  services  to  the  supervision  of  its  cultivation,  and  Uie  expenses  of  the  pisiitsiii*  t» 
be  borne  by  them  equally,  the  proceeds  or  profits  of  the  crops  to  be  equally  divided  be* 
tween  them.  These  facts  embrace  every  element  of  a  partnership.  There  was  a  osioB  of 
the  use  and  occupancy  of  the  lands,  of  the  mules  or  team  provided  by  the  app<4lsBt.of  tke 
labor  each  party  furnished,  of  the  skill  and  service  of  Blair  in  supervising  the  coIUtsdo*. 
community  in  the  expenses  of  the  plantation,  and  in  the  proceeds  or  profits  of  theenpft 
It  may  not  have  been,  and  was  not  contemplated,  that  either  party  riioiild  •uu|siw«Sf 
right  or  interest  in  the  property  the  other  contributed  to  the  joint  undertakli^  It  is  »< 
necessary  to  constitute  a  partnership,  that  there  should  be  pioperty  fonning  teoP***^ 
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joinUy  owned  bj  the  fMurtnen.  The  property  employed  In  the  partnership  businew  may 
be  the  ecparato  property  of  the  partners,  but  if  they  share  In  the  Iobboo  and  profits  arising 
from  its  use,  a  partnership  exists.  Champkm  v.  Boatwkik,  18  Wend.  ItiS.  If  there  Is  a 
joint  undertaking,  and  a  community  of  profit  and  loss,  each  party'  sharing  In  these  mutu- 
ally, and  having  a  specific  interest  in  the  profits,  not  as  compensation  for  services  nsn- 
dered,  but  as  an  associate  In  the  undertaking,  the  relation  of  partners  is  formed.  OoUyer 
on  Part.  ch.  1.  The  obvious  dilTerence  between  this  case  and  that  of  Moore  v.  Smithy  19 
Ala  774b  to  which  we  are  referred,  is  the  community  of  profit  and  loss  in  which  Blair  and 
tbe  appellant  were  to  participate.  If  there  was  no  profit,  neither  had  a  specific  Interest  in 
the  crope  or  their  proceeds.  If  there  was  a  loss,  each  was  bound  to  contribute  equally  to 
make  it  good:  while  in  the  case  cited.  Smith  had  a  defined  interest  of  one-fourth  in  the 
crops,  as  compensation  for  his  services,  without  regard  to  the  profit  or  loss  resulting  from 
the  farming  operations.'* 

A^tUrey  t.  Frieze^  00  Ala.  567,  goes  further  and  holds  that  the  parties  are  partners  even 
where  the  sgreement  is  to  share  the  crops,  and  not  explicitly  to  share  the  profiU.  The 
court  said:  "  It  is  dUBcult  to  suppose  the  parties  contemplated  all  the  incidents  of  a 
commercial  partnership  —  that  of  unlimited  power  In  either  partner  to  charge  the  part- 
nerahip  by  contract  within  the  scope  of  the  partnership  business,  and  the  unqualified 
power  of  disposition  of  the  partnership  effects.  These  incidents  were  not  In  the  contem- 
plation of  the  parties,  and  when  their  contract  is  construed  in  the  light  of  the  droumstan- 
oes  surrounding  them,  it  is  certain  if  their  attention  had  been  directed  to  them,  some  lim- 
itation or  restraint  on  the  power  of  the  parties  respectively  would  have  been  imposed.  But 
while  these  incidents  were  not  In  the  contemplation  of  the  parties,  it  is  certain  they  agreed 
to  have  a  joint  interest  in  tbe  crops,  and  to  share  the  profits  and  losses  arising  fh>m  their 
coltlTatlon.  There  was  not,  and  tiie  parties  did  not  intend  there  should  be  any  property, 
other  than  the  crops,  jointly  owned  by  them.  This  was  not  essential  to  constitute  them 
partoem  They  did  intend,  and  such  is  their  contract,  that  the  appellant  should  contribute 
the  use  of  the  land,  and  of  a  mule,  and  the  appellee  his  personal  skill  and  services,  and  the 
use  of  two  mules.  The  forage  of  these  mules  was  to  be  provided  in  particular  proportions 
specifled.  Labor  was  to  be  employed  and  paid  for  and  other  expenses  to  be  incurred* 
The  laborers,  and  these  expenses,  were  to  be  paid  by  them  jointly,  and  in  equal  propor- 
tioDS.  When  these  were  paid,  the  crops  were  to  be  equally  divided.  There  is  manifestly 
a  oommunity  of  interest  in  profit  and  loss.  Neither  partner  could  claim  any  specific  inter- 
est In  the  crops,  until  an  adjustment  and  satisfaction  of  the  wages  of  the  laborers,  and 
other  expenses  incurred  in  the  cultivation  and  gathering.  It  was  possltde  these  wages 
and  expenses  would  exceed  the  value  of  the  crops— unproplttous  seasons,  floods,  or  other 
accidents,  against  which  neither  skill  nor  industry  can  guuxl,  may  have  so  reduced  them 
In  quantity,  that  their  Talue  would  not  equal,  or  would  fall  below  the  costs  of  the  cultiva- 
tion. If  this  had  been  true,  each  party  was  bound  to  contribute  equally  to  the  loss.  The 
appellant  would  have  lost  not  only  the  use  of  the  land  and  of  the  personal  property  which 
was  employed  In  its  cultivation,  but  also  one-half  of  the  losses  resulting  from  the  excess 
of  the  expenses  over  the  value  of  the  crops.  The  appellee  would  have  lost  the  one-half  of 
mch  excess,  his  personal  services,  and  the  nse  of  his  horses  or  mules.  Where  parties  have 
a  joint  interest  in,  and  share  the  proflts  and  losses  arising  from  the  use  of  property  or  skill, 
either  separately  or  combined,  they  are  partners.  ChampUm  v.  Bogtwick,  18  Wend .  188; 
Emanuel  v.  Draughn,  14  Ala.  808.'*  The  same  was  held  in  Adams  ▼.  Carter,  68  Qa  180, 
as  to  third  persons ;  and  in  HrAijMd  v.  White,  tS2  id.  587,  the  same  was  held  as  to  the  par- 
ties between  themselves.  The  court  said:  ''  White  was  to  furnish  the  land  and  stock,  and 
Royal  the  labor  and  pay  for  it.  This  made,  as  they  rated  it,  each  of  them  equal  contribu- 
tors toward  the  farming  adventure  into  which  they  had  agreed  to  enter.  Aftr^r  that  they 
were  to  bear  equally  the  expense  of  feeding  the  stock  and  laborers,  and  all  other  planta- 
tion expenses,  and  thus  make  a  crop,  which  was  to  be  theirs  equally,  and  to  be  divided  be- 
tween them.  There  was  something  more  in  this  thau  a  common  interest  in  the  proflts. 
It  is  different  from  the  case  of  HoUoxvay  v.  Brinkleyt  42  Ghu  888,  for  there  the  stipulation 
was  that  one  of  the  parties  was  to  work  the  land  furnished  by  the  other,  and  receix'i  pyt 
hi»  lalifyr  one-half  of  the  crop.  Nor  was  there  any  agreement,  as  there  is  in  this,  that  the 
expenses  of  the  venture  were  to  be  borne  equally  by  the  parties.  So  in  Sm4lh  v.  Summer^ 
lift,  48  Oa  496,  there  was  no  provision  made  that  they  were  to  share  the  expenses  for 
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working  the  Cum.  In  fact,  a  contraiy  arrangement  waa  agreed  upon.  Hie  amuet  of  Ite 
land  waa  to  furnish  the  land,  wagon  and  team,  and  neoenary  toola,  and  the  ato^  aadto 
feed  the  latter,  and  waa  to  let  the  other  have  bacon  at  a  stipulated  pctoei  Tlie  oafy  it«a 
of  expense  that  was  to  be  equally  paid  by  them  waa  that  of  hauling  the  oottoa  tothegia 
and  to  market.  In  the  case  under  consideration,  both  parties  were  equally  Interorted  la  tbt 
whole  expenses  of  the  enterprise  after  it  was  started— eyery  item  thereof— and  also  is 
the  crop,  the  result  or  profits  of  the  adTenture.  This  was  cTidently  not  ma  arraagHMSt 
whereby  one  was  merely  to  be  paid  for  his  labor  in  a  certain  way. " 

The  laat  three  oaaes  seem  to  us  to  be  oppooed  to  the  weight  of  authority.  The  Geoifia 
cases  we  .suspect  depend  on  the  prorisions  of  the  Code,  thai  ^*  a  Joint  iuteiert  in  th» 
partnership  property  or  a  Joint  interest  in  the  profits  and  loasea  of  the  burineaa  mnsHtiiHa 
a  partnership  as  to  third  persons;  a  conunon  intereet  in  profita  alone  doea  not.** 

In  Petteer.  ApjOeUm,  114  Ifass.  114,  it  waa  held  that  acontract  that  one  party  ibsl 
furnish  money  and  the  other  perform  work  for  a  given  bustneaa.  and  that  ill  net  pntti 
shaU  be  equally  divided  between  them,  makea,  without  refereooe  to  their  iBteBt.  mpttir 
nenhlp  as  to  third 


Mabost  y.  Wilsov. 

(SAN.  a  61.) 

SMut$  €fftwid$ — pr(mi$e  to  pay  debi  ofanoitKer  mU  itfkUpnpmig. 

An  oral  promiae  to  pay  the  debt  of  another  oat  of  his  property  plaoed  ia  tk» 
hands  of  the  promisor  for  that  purpose,  is  not  within  the  statate  of  fkaods- 

ACTION  on  defendant's  otA  promise  to  pay  the  debt  of  another 
to  the  plaintiff,  ont  of  the  debtor's  property  in  defendanfi 
hands,  as  soon  as  he  conld  sell  it.  The  plaintiff  had  jadgment 
below. 

PlaH  D.  Walker  and  Jones  <6  Johnston,  for  plaintiff. 

W.  ff.  Bailey  and  J.  if.  McCorkle,  for  defendant 

AsHB,  J.  [Omitting  a  minor  point.]  The  defendant  conieDdi 
that  the  action  oannot  be  sustained,  for  the  reason  that  the  promise 
of  the  defendant  is  to  pay  the  debt  of  Oreen  and  is  within  the 
statute  of  frauds. 

In  construing  this  statute  (our  act  of  1819),  it  may  be  laid  dovD 
as  a  general  rule,  "  that  a  promise  to  answer  for  the  debt,  defanU 
or  miscarriage  of  another  for  which  that  other  remains  liable,  mort 
be  in  writing  to  satisfy  the  statute  of  frauds  ;  contra,  when  the 
other  does  not  remain  liable."  1  Smith  L.  C.  371.  But  there  ai? 
numerous  exceptions  to  the  rule.     Chief  Justice  Kekt,  in  the  cm* 
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of  Leonard  v.  Vredenburgh,  8  Johns.  29 ;  5  Am.  Dec.  317,  went  Terj 
tally  and  elaborately  into  the  discussion  of  the  many  diversified 
and  Texed  questions  arising  in  the  construction  of  this  statute,  and 
he  divided  the  subject  into  three  classes  : 

1.  Cases  in  which  the  promise  is  collateral  to  the  principal  con- 
tncty  but  is  made  at  the  same  time  and  becomes  an  essential  ground 
of  credit  given  to  the  principal  or  direct  creditor. 

2.  Cases  in  which  the  collateral  undertaking  is  subsequent  to 
the  creation  of  the  debt,  and  was  not  the  inducement  of  it,  though 
the  subsisting  liability  is  the  ground  of  the  promise  without  any 
distinct  and  unconnected  inducement. 

3.  A  third  class  of  cases  is  where  the  promise  to  pay  the  debt 
of  another  arises  out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  original  contracting  parties. 

He  says  the  two  first  classes  are  within  the  statute  and  the  last 
is  not,  and  the  reason  given  why  this  last  class  docs  not  come  within 
the  statute  is  that  the  promise  is  made  upon  a  new  and  inde- 
pendent consideration,  and  it  matters  not  whether  the  original 
debt  continues  to  subsist  or  not.  In  1  Smith  L.  C.  385,  as  com- 
ing under  the  last  class,  a  promise  to  pay  an  antecedent  debt  in 
consideration  of  property  placed  in  the  hands  of  the  promisor  by 
the  debtor,  or  of  some  new  engagements  or  contracts  entered  into 
by  the  creditor,  has  been  held  not  to  require  a  writing  to  give  it 
validity.  Obnsiead  v.  Oouby  18  Johns.  12.  And  in  Wait  v.  Waii, 
28  Vt.  860,  it  is  decided  that  a  parol  promise  to  pay  the  debt  of 
another  in  consideration  of  property  placed  by  the  debtor  in  the 
promisor's  hands  is  not  within  the  statute  of  frauds.  It  is  an  original 
promise  and  binding  upon  the  promisor,  and  in  this  respect  it  is 
immaterial  whether  the  liability  of  the  original  debtor  is  continued 
or  discharged. 

The  same  doctrine  has  been  recognized  and  adopted  by  several 
decisions  in  this  court,  upon  the  ground  that  the  promise  made  and 
the  liability  incurred  are  to  be  regarded  as  an  original  and  inde- 
pendent promise  founded  upon  a  new  consideration  and  binding 
upon  the  promisor,  but  it  applies  only  where  the  property  has  been 
converted  into  money,  and  the  money  received.  Draughan  v.  Bunt" 
ing,  9  Ired.,  10  ;  Hail  v.  Robinson^  8  id.  66  ;  Hicks  v.  Critcher, 
Phil.  353  ;  Threadgill  v.  McLendon,  76  N.  C.  24 ;  Stanly  v.  Hen- 
dricks,  13  Ired.  86.  In  the  last  cited  case.  Chief  Justice  Pearson 
fiays :  *'  The  principle  is  this,  when,  in  consideration  of  the  promise 
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to  pay  the  debt  of  another,  the  defendant  receiyes  property  and  re- 
alizes the  proceeds,  the  promise  is  not  within  the  mischief  proncM 
against;  and  the  plaintiff  may  reooyer  on  the  promise  or  in  sn 
action  for  money  had  and  receiyed.  For  although  the  promiw  is 
in  words  to  pay  the  debt  of  another  and  the  performance  of  it  dis- 
charges that  debt,  still  the  consideration  was  not  for  the  benefit  or 
ease  of  the  original  debtor,  bnt  for  a  purpose  entirely  collaterd,  flo 
as  to  create  an  original  and  distinct  cause  of  action." 

The  case  of  ThreadgiU  y.  McLendon  seems  to  be  directly  in  point 
There,  the  plaintiff  furnished  supplies  to  a  cropper  of  the  defend- 
ant upon  a  promise  by  the  defendant  to  pay  for  the  same,  snd 
afterward  took  into  his  possession  cotton  belonging  to  the  cropper 
and  sufficient  to  pay  the  plaintiff's  account,  and  thereafter 
promised  to  pay  the  same ;  and  it  was  held  that  the  promise  wis 
not  within  the  statute,  and  that  defendant  was  liable,  for  the  reason 
that  the  promise  was  not  made  by  defendant  as  surety  for  his  crop- 
per but  for  himself,  because  the  fund  out  of  which  the  debt  was  to  be 
paid  was  in  his  hands.  It  was  insisted  in  this  case  by  the  defend- 
ant's counsel,  that  the  case  did  not  come  within  the  principal  of 
Draughan  y.  Buniingy  and  other  cases,  because  the  cotton  had  not 
been  sold ;  but  the  objection  was  met  by  the  answer  that  cotton 
was  a  cash  article  and  might  be  readily  conyerted  mto  money. 

Upon  these  authorities  we  hold  that  the  promise  of  the  defend- 
ant to  pay  the  debt  of  Greeen  to  the  plaintiff  was  not  within  the 
act  of  1819,  and  that  there  is  no  error  upon  that  point.  Thejadg- 
ment  of  the  Superior  Court  is  therefore  affirmed. 

Judgment  u^rmd. 
No  error. 


HoLMAK  y.  Price. 

(84  N   C.  8S.) 

A  testator  bequeathed  a  f and  as  follows :  in  equal  shares,  one  to  his  aaiM 
daughter,  Melinda;  one  to  Amanda,  Anna  and  Claim,  his  minor  dsugfatoi! 
and  one  to  each  of  two  other  married  daughters  for  life.  HM^  that  thi 
three  minor  daughters  took  each  one  equal  share  with  the  others. 


r 
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CONTROVERSY  for  oonstrnction  of  a  wilL    The  opinion  states 
the 


J,  M.  Clemenis,  for  plaintifFs. 

J  ,A.  Wittiamsan  and  W.  H.  Bailey,  for  defendants. 

Smith,  0.  J.  Moses  Wagner  on  July  8th,  1866,  made  his  will 
in  which  after  a  devise  of  the  land  whereon  he  resided  to  his  wife 
for  life  and  a  bequest  of  certain  personal  estate,  are  contained  these 
clauses: 

Item  4.  <<I  will  and  bequeath  that  my  daughters,  Amanda,  Anna 
and  Olara,  shall  receiTc  a  good  English  education  at  the  cost  and 
charge  of  my  estate  before  the  division  takes  place,  which  is  pro- 
vided for  hereinafter/* 

Item  5.  ^'  I  will  all  my  real  estate,  not  devised  to  my  wife,  to  be 
sold  by  my  administrator  as  soon  as  is  practicable  after  my  decease, 
and  also  all  the  land  willed  my  wife  in  like  manner  to  be  sold  after 
her  death  by  my  administrator,  and  the  proceeds  of  sale  shall  be 
equally  divided  as  follows,  to  wit:  one  share  to  Melinda,  wife  of 
McDonald  VanEaton,  one  share  to  Amanda  Wagner,  Anna  Wagner 
and  Olara  Wagner,  and  one  share  to  the  sole  and  separate  use  of 
Margaret,  the  wife  of  John  H.  Allen,  free  of  any  control  of  her 
said  husband,  the  said  Margaret  to  have  and  enjoy  the  interest  ac- 
cruing from  the  same  during  her  natural  life,  and  after  her  death 
to  be  divided  among  her  children,  or  their  issue  if  any  be  dead. 
And  in  like  manner  I  will  and  devise  one  share  thereof  to  the 
sole  and  separate  use  of  my  daughter  Mary  Ann,  wife  of  Marion 
VanEaton,  free  of  any  control  of  her  said  husband,  to  receive  and 
enjoy  the  interest  accrning  from  the  same  during  her  natural  life, 
and  after  death,  the  same  to  be  divided  among  her  children  or  their 
issue,  if  any  be  dead." 

Item  6.  *^  After  the  payment  of  my  debts,  and  the  legacies,  costs 
and  charges  of  executing  my  will,  I  will  that  the  proceeds  of  all 
notes  or  other  evidences  of  debt  due  me,  also  all  moneys  on  hand 
and  the  proceeds  of  sale  of  all  personal  property  sold,  and  not 
herein  specifically  bequeathed,  and  all  the  residue  of  my  estate,  real, 
personal  and  mixed,  I  will  and  bequeath  that  the  said  fund  shall 
be  divided  in  the  same  manner  among  my  children,  as  the  moneys 
arising  from  the  real  estate,  and  devised  in  the  5th  item  of  this 
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will,  and  subject  to  the  same  coaditions  in  iill  things  and  especialij 
that  the  shares  willed  to  my  daughters,  Margaret  and  Mai;  Ann, 
shall  entitle  them  to  receive  the  interest  on  the  same  during  their 
respective  lives,  to  their  sole  and  separate  use,  free  of  the.control 
of  their  said  husbands ;  and  after  the  death  of  each  of  them  the 
shares  to  descend  to  their  children  in  the  same  manner  as  u  set 
forth  as  to  the  real  estate  in  the  5th  item." 

In  the  7th  item  the  testator  directs  the  sale  of  certain  mill  prop- 
erty and  a  similar  disposition  of  the  proceeds  of  his  other  estaU. 
At  the  date  of  execution  of  the  will  the  six  daughters  mentioned  in 
it  were  living,  and  those  who  were  married  had  removed,  and  were 
residing  beyond  the  limits  of  the  State.  Two  of  them,  Mai^garet 
and  Mary  Ann,  died  during  the  life-time  of  their  father,  leaving 
issue,  and  he  died  in  July,  1875.  The  three  younger  daughters, 
Amanda,  Anna  and  Clara,  were  minors  and  living  with  their  par- 
ents when  the  will  was  made. 

The  controversy  is  as  to  the  proper  construction  of  the  claases 
which  distribute  the  funds  produced  by  the  sales  among  the  1^3i- 
tees,  and  especially  whether  the  unmarried  daughters  take  an  equal 
share  each  with  their  older  sister  and  the  successors  to  the  «hare8 
of  those  deceased,  or  together  take  a  single  and  equal  shaie  to  be 
divided  among  them.  His  honor  was  of  opinion  that  Amanda» 
Anna  and  Olara  were  entitled  to  one-sixth  each  of  the  distribatable 
estate  and  an  equal  share  with  the  others,  and  in  this  interpretation 
we  concur. 

Wills  are  so  diversified  in  form  and  expression,  written  often  in 
haste  and  by  persons  not  skilled  in  the  accurate  use  of  language 
to  convey  the  meaning  of  another,  that  the  court  can  seldom  derife 
much  aid  from  the  examination  of  adjudicated  cases,  and  hence  the 
necessity  of  general  rules  as  guides  in  the  difficult  task  of  arriTing 
at  and  giving  proper  legal  effect  to  the  instrument.  A  leading 
principle  in  the  interpretation  of  wills  is  to  ascertain  and  recognize 
the  general  pervading  purpose  of  the  testator  and  to  subordinate 
thereto  any  inconsistent  special  provisions  found  in  it.  This  prin- 
ciple was  pressed  into  service  and  carried  to  its  extreme  limits  in 
the  recent  cases  of  Lassiter  v.  Wood;  63  N.  G.  360,  and  Macon  r. 
McLcorty  75  id.  376.  In  the  former,  Readk,  J.,  employs  this  lan- 
guage, which  in  the  other  is  cited  and  approved:  ''It  is  apparent 
that  the  leading  purpose  of  the  testator  was  to  make  all  his  children 
equal.    The  purpose  of  the  testator,  as  gathered  from  his  will,  is 
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always  to  be  curried  out  by  tbe  courts  and  minor  coiisiderutious, 
vhen  they  oome  in  the  way  mast  yield.  Especially  is  this  so  when 
the  purpose  is  in  consonance  toith  justice  and  natural  affection^ 

A  fair  and  equal  distribution  of  his  estate  among  his  children, 
with  restrictions  upon  the  shares  of  two  of  his  married  daughters, 
is  the  manifest  predominant  intent  discovered  in  the  will  of  the 
testator.  To  effect  this  object  the  three  younger  remaining  under 
his  roof,  are  to  have  ^^a  good  English  education  at  the  cost  of  the 
estate/'  as,  we  must  infer,  had  already  been  furnished  to  the  three 
older  who  had  left 

The  funds,  when  disharged  of  this  imposed  obligation,  are  then 
io  be  ^* equally  divided"  as  follows,  to  wit:  One  share  to  Melinda, 
wife  of  McDonald  Van  Eaton,  one  share  to  Amanda  Wagner,  Anna 
Wagner  and  Clara  Wagner,  and  one  share  to  the  sole  and  separate 
nse  of  the  other  daughters  respeotiyely  with  contingent  limitations 
oTer.  The  proper  construction  of  the  terras  of  the  bequest  to  the 
minor  children,  inserted  between  the  absolute  gift  to  one  and  the 
restricted  gift  to  the  other  two  married  daughters,  is,  that  they 
are  to  take  distributiyely  as  the  others  take,  and  in  the  same  sense 
us  if  the  word  ^^each"  had  been  added  after  their  names. 

These  daughters  are  grouped  together,  not  to  make  a  joint  be- 
quest to  all,  but  because  there  was  nothing  peculiar  in  their  social 
or  personal  relations  to  separate  them  as  objects  of  the  bounty  to 
be  provided  by  the  common  parent.  This  is  not  a  strained  inter- 
pretation of  the  words  in  their  connections  and  is  most  obviously 
necessary  to  carry  out  the  general  intent  of  the  testator.  Why,  it 
may  be  asked,  should  the  father  give  those  unprotected  daughters 
equal  opportunities  for  mutual  improvement  with  their  older  sis- 
ters, and  then  to  cut  down  each  in  the  general  division  of  the  estate 
to  one-third  only  of  the  shares  which  the  others  are  to  receive? 
This  is  not  in  harmony  with  that  sense  of  moral  duty  and  parental 
affection  for  all  his  children  alike,  so  strongly  impressed  upon  the 
instrument  itself  and  indicating  an  intent  to  make  his  bounty 
equal  to  each. 

We  therefore  hold  that  the  legatees,  Amanda,  Anna  and  Clara, 
are  entitled  to  an  equal  share  each  with  the  others,  and  that  the 
one  share  prefixed  to  their  names  was  intended  to  be  and  is,  a  be< 
4|ae8t  of  one  share  to  each  of  them. 

There  is  no  error  and  we  affirm  the  ruling  of  the  court  below. 

No  error.  Jwlfjment  affirmed. 
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hk  trover  H  !•  a  good  defense  that  the  property  belongalo  a  thM, 
whom  and  the  defendant  there  ie  no  privity. 

TKOVEB,  for  cattle  taken  by  defendant  from  plaintifFB . 
sion  and  oonyerted  to  his  own  nse.  The  defendant  claimed  a 
right  to  take  tlie  cattle  nnder  a  mortgage  by  Pearsall  to  WilliamSi 
defendant's  fatlier,  and  testified  that  the  mortgage  deed  was  made 
at  his  honse  and  witnessed  by  himself ^  his  father  not  being  pres- 
ent, and  he  cansed  it  to  be  registered  ;  that  the  deed  was  never  de> 
livered  to  or  seen  by  Williams,  and  was  taken  by  the  witness  nnder 
a  general  antbority  of  said  Harper  to  him  to  take  such  mortgagei 
in  his  name,  nud  that  he  took  possession  of  the  cattle  claimiiif 
them  as  his  own. 

The  conrt  charged  the  jury :  That  if  the  deed  was  efleotnal,  the 
defendant  having  no  authority  from  the  mortgagee  to  take  the  cat- 
tle and  showing  no  right  in  himself  was  liable  to  the  pliutil 
The  plaintiff  had  judgment  below. 

H.  R,  Komegay^  for  plaintiff. 

No  counsel  for  defendant 

SxiTH,  0.  J.,  after  stating  the  case.  Such  we  understand  to  be 
the  instruction  under  which  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  Talue  of  the  cattle  and  to  which  exception  n 
taken. 

The  action  is  for  property  taken  and  oonyerted  to  the  defendant'i 
use,  and  not  for  damages  for  an  invasion  of  the  plaintiffs  pontt- 
sory  right,  and  under  the  former  practice  would  in  form  be  tiorer 
instead  of  trespass. 

The  action  of  trespass  is  for  an  injury  to  the  possession,  and  coo* 
pensation  in  damages  is  recovered  against  a  wrong-doer,  oommeo* 
surate  with  the  injury  sustained.  In  either  form  of  action, poseeiB** 
of  personal  goods  being  presumptive  evidence  of  title  when  not 
rebutted,  entitles  the  plaintiff  to  recoTer  in  damages  their  faD 


JANUARY  TEBM,  1881.  619 

B«>7oe  y.  WilUama. 

▼alne.  But  when  the  action  is  for  the  conyersion^  or  appropriation 
of  the  goods  to  the  defendant's  own  nse^  it  is  a  fall  defense  to  show 
that  the  goods  belong  to  another  person,  and  the  plaintiff  has  no 
interest  in  them^  althoagh  no  privity  be  shown  to  exist  between 
sach  owner  and  the  defendant  This  doctrine  is  settled  by  two  ad- 
jadications  in  this  State,  to  which  alone  we  deem  it  necessary  to 
refer. 

In  La^peyre  v.  McFarland,  S.  0.  Term,  187,  the  action  was  in 
trover  for  a  slave  in  possession  of  the  plaintiff.  The  defendant 
showed  no  title  in  himself,  bnt  offered  in  evidence  a  marriage  set-> 
tlement  entered  into  between  the  plaintiff  and  his  wife  and  one 
Davis  whereby  the  slave  was  conveyed  to  the  latter,  as  trustee  to 
permit  the  wife  to  have  the  labor  and  profits  of  the  slave  and  to 
allow  the  slave  to  be  under  the  plaintiff's  control.  In  the  Superior 
Conrt  upon  these  facts  appearing  the  plaintiff  was  nonsuited.  In 
this  court,  on  the  hearing  of  the  appeal,  Buffin,  J.,  thus  declares 
the  law,  in  sustaining  the  judgment  below  :  '^  It  is  one  of  the  charac- 
teristic distinctions  between  this  action  and  trespass  that  the  latter 
may  be  maintained  on  possession  ;  the  former  only  on  property  and 
the  right  of  possession.  Trover  is  to  personals  what  ejectment  is 
to  the  realty.  In  both,  title  is  indispensable.  It  is  true  that  as 
possession  is  the  strongest  evidence  of  the  ownership,  property  may 
be  presumed  from  possession.  And  therefore  the  plaintiff  may  not  in 
all  cases  be  bound  to  show  a  good  title  by  conveyances  against  all 
the  world,  but  may  recover  in  trover  upon  such  presumption  against 
a  wrong-doer.  Yet  it  is  but  a  presumption  and  cannot  stand 
when  the  contrary  is  shown.  Here  it  is  completely  rebutted  by  the 
deed  which  shows  the  title,  to  be  in  another  and  not  in  the  plaintiff.'' 

The  same  point  came  up  in  Berwick  v.  Barioick,  11  Ired.  80, 
and  was  similarly  decided.  Pearson,  J.,  after  presenting  the  same 
views  as  to  the  law,  proceeds:  ^^But  if  it  appears  on  the  trial  that 
the  plaintiff,  although  in  possession,  is  not  in  fact  the  owner,  the 
presumption  of  title  inferred  from  the  possession  is  rebutted,  and 
it  would  be  manifestly  wrong  to  allow  the  plaintiff  to  recover  the 
valne  of  the  property.  For  the  real  owner  may  forthwith  bring 
trover  against  the  defendant  and  force  him  to  pay  the  value  a  second 
time,  and  the  fact  that  he  had  paid  it  in  a  former  suit  would  be  no 
defense."  He  adds,  '*that  trover  can  never  be  maintained  unlesa 
a  satisfaction  of  the  judgment  will  have  the  effect  of  vesting  a  good 
title  in  the  defendant,  except  when  the  property  is  resfored  and  the 
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conversion  was  temporary.  Accordingly  it  is  well  settled  as  ^h^ 
law  of  this  State  that  to  maintain  trover  the  plaintiff  must  Aow 
title  and  a  possession,  or  a  present  right  of  possession  " 

[Omitting  an  immaterial  remark.] 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Let  this  be  certified. 

Error.  Ventr$  d$  nmm, 


OowiiBB  y.  BiOHMOKD  ft  Dahyillb  Bailboad  OoxpAirr. 

(84  N.  C.  800.) 

Moit&r  and  »ervaiU  -^  nsgUgenes — wp&ri^  mrwtnt^fnackinmj. 

k  railroad  company  is  liable  to  an  employee  injured  by  the  negligence  of  i 
superior  fellow-servant  whose  directions  he  was  boand  to  obey. 

A  master  is  liable  for  an  injury  sustained  by  his  servant  by  reason  of  defeetlfe 
appliances  put  in  his  hands  by  himself  or  his  agents,  unless  he  shows  tbftt 
he  has  been  diligent  and  circumspect  in  his  choice  of  such  agents  and  in  tht 
selection  and  preservation  of  such  appliances;  or  that  the  servant  knew  tht 
defects  and  continued  to  use  the  appliances  without  notifying  the  master  ol 
the  defects  ;  or  that  the  servant  was  himself  guilty  of  contrlbatory  rig^ 
gence  in  such  use. 

ACTION  of  damages  for  personal  injury.  The  opinion  stales  tfec 
faots.      The  plaintiff  had  judgment  below. 

J,  8.  Henderson,  for  plaintiff. 
J.  M.  McOorkle,  for  defendant. 

BuPFiN',  J.  The  plaintiff  alleges  that  he  was  a  brakesman  on 
the  defendant's  road,  and  that  he  was  injured  by  having  his  fool 
and  ankle  crushed  while  in  its  service  and  by  reason  of  its  n^li* 
gence.  On  the  trial  he  testified  that  he  was  under  the  immediate 
direction  and  order  of  one  Garrison  who  was  the  engineer  and  con 
ductor  of  the  defendant's  freight  train,  and  on  the  occasion  of  tbfl 
injuries  received  was  ordered  by  him  to  go  upon  a  certain  car  and 
apply  the  brake,  so  as  to  prevent  a  clash  between  that  car  and 
another;  that  he  went  upon  the  car,  and  while  executing  the  order 
given  him  was  injured  in  the  manner  complained  of,  by  a  coHiftioo 
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of  the  two  cars,  which  collision  resulted  from  the  fact  that  the  cars 
were  so  constnicted  that  their  '^  bumpers  **  did  not  correspond  or  fit 
to  one  another  as  they  should  have  done  in  order  to  prevent  the 
cars  coming  in  too  close  contact,  which  defect  was  unknown  to  the 
plaintiff,  and  but  for  which  he  would  not  have  been  injured. 

The  defendant's  counsel  asked  the  judge  to  instruct  the  jury  that 
if  they  believed  that  plaintiff  was  injured  in  consequence  of  the 
negligence  and  unskillfulness  of  the  engineer.  Garrison,  then  he 
could  not  recover,  which  the  court  declined  to  do;  but  told  them 
that  the  plaintiff  did  not  complain  that  his  injuries  resulted  from 
the  negligence  and  unskillfulness  of  the  engineer;  that  the  point 
for  them  to  consider  was  whether  the  plaintiff  was  injured  by  rea- 
son of  the  defendant's  negligence  and  without  default  on  his  part ; 
that  it  was  defendant's  duty  to  furnish  safe  cars,  supplied  with  th& 
necessary  machinery  and  appliances  to  render  them  secure,  and  if 
the  jury  believed  that  it  had  failed  in  this  and  thereby  the  plaintiff' 
had  been  injured,  without  any  neglect  or  want  of  skill  on  his  part, 
then  they  should  find  the  issues  submitted  in  favor  of  the  plaintiff 
without  regard  to  the  conduct  of  the  engineer;  but  if  they  should 
believe  that  the  defendant  had  furnished  safely  constructed  and 
appointed  cars,  or  that  the  plaintiff  had  contributed  by  his  negli- 
gence to  his  own  injury,  then  they  should  find  for  the  defendant,, 
to  which  the  defendant  excepted. 

The  only  issue  submitted  to  the  jury  was,  ^'Did  the  plaintiff, 
while  in  defendant's  employment,  receive  the  injuries  complained 
of,  by  reason  of  defendant  company  having  carelessly  and  negli- 
gently  provided  and  used  unsafe  and  defective  cars  or  *  bumpers,' 
and  without  the  fault  of  the  plaintiff  ?"  to  which  the  jury  responded 
in  the  affirmative. 

The  defendant's  exception,  as  argued  before  us,  does  not  go  to  any 
portion  of  his  honor's  charge  as  given,  but  only  to  his  refusal  to 
give  that  specially  asked  for;  and  the  purpose  of  counsel  in  making 
the  request  is  admitted  to  have  been  to  bring  the  case  within  the 
rule,  so  much  discussed  of  late  by  elementary  writers,  and  so  often, 
and  in  some  instances  so  variously  announced  by  the  courts,  whicli 
declares  that  a  servant  who  has  sustained  injuries  by  reason  of  the 
neglifirence  of  a  fellow-servant  in  the  same  employment  cannot 
miiintain  an  action  against  the  master,  provided  the  latter  has  used 
due  care  in  the  selection  of  such  fellow-servant.  He  should  have 
been  careful  then  to  see  that  more  evidence  was  put  into  tlie  case 
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tban  is  to  be  found  there,  going  to  show  the  respectiTe  dntiesy  pow* 
ers  and  conduct  of  the  two  servants,  and  especially  their  relatioDi 
to  each  other  —  whether  they  were  strictly  fellow-servants  occupy- 
ing the  same  level,  or  whether  the  engineer  was  a  superior  whose 
commands  the  plaintiff  was  bound  to  obey;  for  in  making  an  ap- 
plication of  the  rule,  a  knowledge  of  all  these  matters  is  absolute]; 
necessary. 

In  entering  th^  service  of  the  defendant,  the  plaintiff  might  be 
and  is  presumed  to  understand  and  take  upon  himself  every  risk 
naturally  pertaining  to  such  service ;  and  amongst  others,  that 
which  may  proceed  from  the  possible  carelessness  of  such  fellow- 
servants  as  he  must  know,  from  the  very  natnre  of  the  employment, 
he  may  be  required  to  associate  with  in  the  performance  of  his  da- 
ties.  But  no  such  presumption  is  or  should  be  raised,  of  his  will- 
ingness to  assume  the  risk  growing  out  of  the  possible  negligence 
of  one,  who  while  a  servant  to  their  common  master,  stands  to  him. 
self  in  the  light  of  a  superior  whose  commands  and  directions  be  is 
bound  to  obey;  for  so  to  hold,  in  the  case  of  a  corporation,  like 
this  defendant,  which  can  only  operate  through  its  agents  and  em- 
ployees, would  be  to  absolve  it  from  all  responsibility  to  those  in  iti 
employment. 

If  we  may  infer  from  the  meagre  statement  of  the  evidence  given 
in  the  case,  that  the  defendant's  engineer  stood  to  the  plaintifl  m 
one  in  authority,  his  case  would  be  withdrawn  from  the  operation 
of  the  rule ;  and  on  the  other  hand  if  it  should  be  said  that  the 
evidence  as  stated  is  not  sufficient  to  establish  the  superior  antho^ 
ity  of  the  engineer,  we  cannot  see  that  the  defendant's  condition  ii 
at  all  improved.  The  verdict  of  the  jury  acquits  the  plaintifl  of 
all  blame  and  convicts  the  defendant  of  negligence  ;  and  the  bar- 
den  of  showing  an  error  rests  upon  the  defendant  who  takes  the 
appeal.  Every  presumption  must  be  made  in  favor  of  a  verdict, 
and  as  said  in  the  case  of  Honeycutt  v.  Angela  4  Dev.  ft  B.  306,  it  is 
deemed  to  be  right  unless  the  record  sets  out  so  much  of  the  pro- 
ceedings at  the  trial  below  as  will  show  affirmatively  that  there  wai 
an  error  committed.  If  therefore  any  other  facts  than  those  set 
out  in  the  record  are  needed  to  support  the  plaintiff's  claim  againit 
the  defendant,  we  are  bound  to  assume  that  they  were  proved  on 
the  trial  And  the  same  principle  applies  with  all  its  force  io  the 
judge's  charge;  we  must  suppose  it  to  be  correct,  until  so  mnch ii 
developed  in  the  case  as  to  show  that  it  was  certainly  erroneooa 
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Bafe  we  do  not  care  to  place  oar  decision  upon  any  sach  refitrictecl 
gTOond  as  this;  for  we  do  not  hesitate  to  say  that  upon  the  facts 
as  stated  in  the  record,  and  supposing  them  to  constitnte  the  whole 
<iaae,  we  are  of  the  opinion  that  his  Honoris  charge  was  correct 
And  the  verdict  of  the  jury  a  rightful  one. 

Every  person  who  admits  another  into  his  employment,  whereby 
he  constitates  him  his  servant^  is  bound  to  furnish  and  maintain 
«uch  instruments  as  are  suitable  to  his  work  and  may  be  used  with 
fiafety  to  the  person  employed.  The  law,  by  an  implication  of  its  own, 
makes  such  a  stipulation  a  part  of  every  contract  for  service,  and  in 
proportion  as  tlie  employment  is  hazardous,  so  is  the  rigid  enforce- 
ment of  the  master's  duty.  Nor  is  there  any  injustice  to  the  mas- 
tea  in  this.  He  can  if  diligent  and  prudent  procure  such  imple- 
ments as  are  fit  for  the  servant's  use  and  by  a  reasonable  oversight 
be  can  keep  them  so,  while  the  servant  is,  most  generally,  without 
the  ability  or  opportunity  to  detect  or  remedy  their  defects.  It 
follows  that  whenever  a  servant,  whose  own  conduct  has  been  blame- 
less, sustains  an  injury  by  reason  of  defects  in  an  implement  put 
into  his  hands  by  the  master  or  his  agents  to  be  used  in  the  prose- 
<;ation  of  his  work,  a  responsibility  must  attach  to  the  master.  It 
is  tme  he  may  free  himself  of  this  responsibility  to  his  servant  by 
showing  that  he  has  been  at  all  times  diligent  and  circumspect  as 
well  in  the  choice  of  his  associates  as  in  the  selection  and  presenca- 
tion  of  the  implements  to  be  used  by  him.  Or  as  in  Crufchfleld's 
case,  78  N.  G.  300,  he  may  show  that  his  servant  ufter  having  a 
knowledge  of  the  defects  in  the  machinery  given  him  to  work  with, 
continued  its  use  without  giving  notice  so  that  they  miglit  be 
remedied.  Or  again,  as  said  by  the  present  Chief  Justice  in  John- 
son  v.  R.  R.  Co.y  81  N.  0.  453,  he  may  show  that  notwithstanding 
the  existence  of  the  defects  in  the  machinery,  no  injury  would  have 
happened  but  for  the  negligence  of  the  servant  himself.  But  it  is 
not  sufficient  for  him  to  show,  as  this  defendant  has  undertaken  to 
do,  that  his  servant's  hurt  may  have  proceeded  from  some  one  of 
these  various  excusing  causes.     He  must  show  that  it  did  do  so. 

The  duty  of  a  master  to  his  servant  and  the  responsibility  grow- 
iug  out  of  it  have  very  recently  been  discussed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Hough  v.  Railway  Com- 
pany, 100  XJ.  S.  213;  s.  c,  34  Am.  Hep.  621,  and  again  by  the  Su« 
4>reme  Court  of  the  State  of  Missouri  in  the  case  of  Oibson  v.  Pa^ 
jcific  Railway  Co.,  46  Mo.  163;  8.  0.,  2  Am.  Bep.  497,  and  this  last 
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case  has  been  treated  by  Thompson  m  his  work  on  Negligenoc  as  a 

leading  one  on  those  subjects,  and  we  think  that  our  conclosioiia 

in  this  case  are  in  accord  with  the  principles  enanciated  in  thoie 

ases. 

We  therefore  hold  that  there  is  no  error  m  the  judgment  of  the 

lonrt  below  and  that  the  same  must  be  affirmed. 

JudgmmU  afitfMi. 
No  enror. 


JoiTBS  y.  Hbv&y. 
(^N.aaao.) 

Bi^dence — admimon  of  execution  of  bond — nibaoribing 

In  an  action  on  a  bond,  the  entij  by  the  clerk  on  the  docket  that  the  delM- 
ants  admit  the  execution  of  the  bond,  is  competent  and  conelasive  eridaiiea, 
although  the  bond  liad  a  sabecribing  witness.    (See  note,  p.  820 ) 

ACTION  on  a  bond.  The  defendants  denied  its  execntioiL  The 
bond  had  a  sabscribing  witness.  On  the  trial  the  plaintiff 
offered  in  evidence  the  following  memorandum  made  m  the  case  bj 
the  clerk  at  spring  term,  1878  :  *^  Jesse  Jones  t.  Jf,  R,  Henry  and 
Marcus  Erwin^  continued ;  and  the  defendants  admit  the  execotjjoa 
of  the  bond  sued  upon.  Leave  granted  the  defendants  to  amend 
their  answer  as  of  the  present  term.''  This  was  received  under  ob- 
jection, and  the  plaintiff  rested.    The  plaintiff  had  judgment 

No  counsel  for  plaintiff. 

a  A.  Moore,  T.  F.  Davidson,  Battle  <C  Mordecat  and  F.  A.  Sa$uOe§ 
for  defendants. 

Ashe,  J.  The  exception  of  defendants  to  the  admission  of  the 
memorandum  as  evidence  of  the  execution  of  the  bond  was  not 
well  taken.  As  no  objection  was  made  in  the  court  below  that  the 
memorandum  was  not  upon  the  docket,  we  must  presume  that  it 
was  there  entered,  and  being  entered,  it  must  be  regarded  as  having 
been  entered  with  the  consent  of  the  parties  or  their  oonnseli  ooder 
the  sanction  of  the  court.    This  presumption  is  supported  by  ib* 
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fact  that  the  memorandnm  of  the  admission  of  the  ezecntion  of 
the  hond  is  entered  in  connection  with,  and  inserted  between  two 
orders  of  the  conrt,  which  must  certainly  have  constituted  a  part 
of  the  reoord  of  the  case,  namely,  the  order  of  continuance  and 
the  leave  to  defendants  to  amend  their  answer.  These  were  entries 
such  as  are  commonly  made  in  a  cause  and  are  according  to  the 
practice  of  the  court ;  and  it  is  not  necessary  that  they  should  be 
signed  by  the  presiding  judge.  Entries  like  this  memoraDdum 
upon  the  records  of  a  court  are  not  unusual  where  defendants,  sued 
for  a  large  debt,  to  get  time,  are  desirous  for  a  continuance  and 
willing  to  take  one  upon  terms ;  or  when  apprehensive  of  an  ad- 
verse decision,  to  avoid  the  expense  of  the  attendance  of  a  witness 
residing  at  a  distance,  admit  upon  the  record  the  execution  of  the 
mstrument  sued  on.  It  was  a  private  memorandum  of  the  clerk ; 
he  had  the  power  and  it  was  his  duty  to  strike  it  from  the  docket, 
or  if  it  was  a  part  of  the  record  unauthorized  or  entered  irregularly 
upon  the  docket,  it  was  incumbent  upon  the  defendants  to  move 
to  have  it  expunged  thereform  ;  but  so  long  as  it  remains  upon  the 
docket  it  must  be  deemed  as  having  the  force  and  effect  of  a  record, 
and  conclusive.  If  it  was  a  mere  private  memorandum  or  an  un- 
authorized entry,  that  fact  on  a  motion  to  strike  it  out  could  have 
been  proved  by  the  affidavits  of  the  clerk  and  the  parties.  Austin 
V.  Jtadtnan,  1  Hawks,  71.  The  very  fact  that  no  such  motion  was 
made  is  strongly  corroborative  of  the  presumption  that  the  entry 
was  regularly  made  with  the  consent  of  the  parties  or  their 
attorneys. 

But  the  defendants  insist  that  even  if  the  memorandum  is  all 
right,  it  is  incomi)etent  for  the  purpose  for  which  it  was  offered  ; 
for  the  execution  of  a  bond  can  only  be  proved  by  the  subscribing 
witness  when  there  is  one,  and  that  the  admission  or  confession  of 
the  obligor  is  not  sufficient.  As  a  general  rule  this  proposition  is 
no  doubt  correct,  but  there  are  exceptions.  The  first  relaxation  of 
the  rule  we  have  found  in  this  country  is  in  the  case  of  Hall  v. 
Pkdpn,  2  Johns.  451,  which  was  an  action  on  a  promissory  note. 
And  Justice  SpSstcbb  in  that  case  says,  ^'the  confession  of  a  party 
that  he  gave  a  note  or  any  instrument  precisely  identified  is  as  high 
proof  as  that  derived  from  a  subscribing  witness.  The  notion  that 
those  who  attest  an  instrument  are  agreed  upon  to  be  the  only 
witnesses  to  prove  it,  is  not  conformable  to  the  truth  of  transactions 
of  this  kind,  and  to  speak  with  all  possible  delicacy,  is  an  absurdity;** 
Vol.  XXXVII— 79 
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and  in  the  case  of  Henry  y.  Bishop,  2  Wend.  575,  Chief  Justice 
Sayaob,  while  adhering  to  the  general  rnle,  said,  it  always  appear^ 
to  him  as  an  absurdity ;  and  in  Ibx  v.  Reil,  3  Johns.  476,  which 
was  an  action  upon  a  bond.  Chief  Justice  Kent,  speaking  for  the 
court,  said  he  concurred  in  the  decision  of  IlaU  v.  Phelps,  from  t 
sense  of  the  great  inconvenience  of  the  English  rule  when  applied 
to  commercial  paper,  but  that  the  court  was  concluded  by  the  an- 
cient and  uniform  rule,  where  the  defendant  has  not  acknowledged 
his  deed  before  a  competent  public  oflSccr,  or  has  not  expresdy 
agraed  to  admit  it  in  evidence  upon  the  triaL  This  is  a  distiact 
recognition  of  the  exception  when  the  execution  is  admitted  for  the 
purpose  of  the  trial.  In  Abbott  t.  Plumbs,  Doug.  216,  where  it 
was  proved  that  the  obligor  acknowledged  that  he  owed  the  debt 
and  it  was  objected  that  the  subscribing  witness  ought  to  have  been 
called.  Lord  Mansfield  considered  the  objection  as  captions,  and 
that  it  was  a  mere  technical  rule  which  required  the  subscribiDg 
witness  to  be  produced.  And  in  the  case  of  Smartle  v.  WUUams, 
1  Salk.  280,  the  Court  of  King's  Bench  held,  that  the  acknowledg- 
ment of  a  deed  by  the  party  in  a  court  of  record  was  good  evideooe 
of  the  execution  of  the  deed,  and  such  an  acknowledgment  estopped 
the  party  from  relying  upon  the  plea  of  non  est  factum.  Upon 
these  authorities  we  are  of  the  opinion  the  admission  of  the  memo- 
n.ndum  as  evidence  was  not  erroneous. 

[Omitting  other  points.] 

There  is  no  error.    The  judgment  of  the  court  below  must  be 

affirmed. 

Judgment  affirmed. 
No  error. 

NoTB  BT  THB  Rkpobtkb*  —It  hM  been  held  that  the  rale  in  <ia«8tt<m  ta  not  ebrogaled  \e 
the  law  making  parties  competent  witneasee,  and  the  testimony  of  the  party  eoKsatia^  lk» 
instrument  cannot  be  received  as  a  substitate  for  tliat  of  the  subecrlblng  wftoeit.  /omi 
V.  Underwood^  96  Barb.  481.  The  court  said:  *'  No  man  should  be  compelled  to  raiort  to 
bis  adversaiy  for  evidence,  if  he  can  have  a  witness  who  is  disinterasted.**  So  la  SH^ 
V.  LovetU  1  E.  D.  Smith,  158,  the  court  said:  ^  The  adverse  party  has  an  undeBiafate  ri|kft 
to  require  him  who  offers  the  Instrument  In  evidence  to  call  the  person  who  was  cboMs 
to  attest  the  fact  of  the  execution,  that  he  may  by  cross-examination  elicit  aU  the  sttcaA* 
ing  circumstances.  The  oath  of  the  grantor,  obligor,  or  mortgagor  cannot  be  sabsUtuted.'* 
The  same  doctrine  in  Hodnett  ▼.  Smithy  2  Sweeny,  401;  WeiQand  v.  SfrM,  4  Abt .  O 
App.  Dec.  908. 

So  held  in  Kalmes  v.  OtrrinK  7  Nev.  81 ;  Brigham  v.  Palmer,  3  AUeo,  400.  In  Um  ttfur 
case  the  doctrine  is  put  on  the  grounds  that  **  a  fact  may  be  known  to  the  sabserlblsfr  «ii* 
ness,  not  within  the  reooUection  or  knowledge  of  the  obligor,  and  he  is  entitled  tosftfl 
himself  of  all  the  knowledge  of  the  subscribing  witness  relative  to  the  transactioD:'*  •»! 
"when  there  is  a  subecriblug  witness  the  parties  thereby  agree  that  the  proof  of  iMr 
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handwiittng  shall  be  made  througb  their  medium.**  The  latter  ground  was  adopted  in 
Whyman  ▼•  0<Uh,  8  Ezoh .  808,  where  tlie  same  doctrine  was  laid  down.  Ch.  U.  Poliook, 
te  tbe  latter  case,  said:  **We  think  theruleof  law  in  question  is  so  inflexible,  dear  and 
wsiTersal,  that  we  cannot  set  it  aside  by  any  reasoning,  however  cogent,  aridng  out  of 
tbe  passing  of  a  statute  of  a  subject  of  evidence,  which  however  strongly  its  provisions 
■lay  aeem  to  point  to  such  a  conclusion,  most  certainly  never  had  it  in  contemplation.** 
Xlfto  aame  ground  for  the  rule  was  assigned  in  McMurtrcy  v.  Peebles^  4  Mon.  40. 

The  contnuy  doctrine  was  held  in  Boiding  v.  BaXt  60  Ho.  448.  Thu  court  remaxked : 
**  It  was  ot^ected,  that  as  there  was  a  subscribing  witness,  it  was  necessary  to  call  him  or 
give  some  excuse  for  his  absence,  and  that  secondary  evidence  could  not  be  allowed  to 
prore  the  execution  of  the  contract.  This  was  formerly  unquestionably  the  law ;  but 
since  parties  have  been  made  competent  witnesses  it  is  hard  to  see  how  it  could  be  neoes- 
mary  to  call  a  subacilbing  witness.  No  subscribing  witness  could  know  better  than  the 
partiea  Hiemselves.  as  to  the  execution  of  the  contract.  The  object  of  requiring  a  sub. 
acriliing  witness,  was  to  secure  the  best  evidence  tiiat  was  attainable;  but  the  parties  to 
ttm  oontract  are  surely  as  competent  to  state  the  fects,  as  any  subscribing  witness.  The 
mle  was  estabUslied  when  parties  were  not  competent  witnesses.  Even  under  this  rule 
ttie  acknowledgment  or  admission  of  the  parties  to  the  execution  of  instruments  not  under 
SIM  iiefci  anfllrtont    AiB  v.  Ph^pt,  8  Johns.  4ftl ;  Benry  v.  JMihcip,  8  Wend.  Sift.*' 


Whabtok  y.  Hoobe. 

(84N.C.479.) 
Morigags  —  heUermetUM. 

One  wbo  Imya  mortgaged  premises,  without  actual  knowledge  of  the  mort- 
gagor the  mortgage  however  being  recorded,  and  pnta  bettermenta  on  the 
premiaea,  cannot  have  an/  allowance  therefor,  unleaa  there  la  a  aarploa  on 
forecloeiije. 

ACTION*  to  determine  right  to  moneys  arising  on  mortgage  fore- 
closure.    The  head  note  and  opinion  show  the  point. 

GiUiman  dk  GMling,  for  plaintiff. 

George  V.  Strong  and  W.  H.  Pace,  for  defendant. 

Ashe,  J.  [Omitting  statement]  Whatever  title  Moore  and 
Adams  derived  through  their  deed  from  Buss  and  wife  was  sub- 
ject to  the  equity  of  Garter.  He  hod  a  lien  upon  the  lot  as  a  secu- 
rity for  his  debty  and  the  defendants  must  pay  his  debt  before 
they  can  acquire  the  absolute  estate.  This  then  to  all  intents  and 
purposes  established  between  them  the  relation  of  mortgagor  and 
mortgagee. 

Having  ascertained  the  relation  of  the  parties  to  the  !ot  in  ques- 
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tion,  the  next  inquiry  is^  how  shall  the  proceeds  of  the  sale  be  ap- 
propriated ?  The  whole  of  the  lot  was  sold  and  did  not  bring 
more  than  enough  to  satisfy  Carter's  debt.  The  land  ia  the  anim- 
proved  state  when  Carter  received  his  mortgage  was  worth  onlj 
t*^50y  and  improvements  were  pat  on  it  by  Moore  and  Adams  after 
the  conveyance  to  them^  which  enhanced  its  valoe  at  lease  tl,000. 
Carter's  administrator  contends  that  he  is  entitled  to  the  whole 
of  the  proceeds^  and  Moore  and  Adams  insist  that  by  reasoQ  of 
their  improvements  they  have  a  right  to  so  much  of  the  proceedi 
as  the  lot  has  been  enhanced  therebv. 

This  right  to  betterments  is  a  doctrine  that  has  gradually  grown 
np  in  the  practice  of  the  courts  of  equity,  and  while  it  has  been 
adopted  in  many  of  the  States,  it  is  not  recognized  in  others.  But 
it  may  now  be  considered  as  an  established  principle  of  equity,  that 
whenever  a  plaintiff  seeks  the  aid  of  a  a  court  of  equity  to  enforce 
his  title  against  an  innocent  person,  who  has  made  improvemeQts 
on  land,  without  notice  of  a  superior  title,  believing  himself  to  be 
the  absolute  owner,  aid  will  be  given  to  him,  only  upon  the  tenm 
that  he  shall  make  due  compensation  to  such  innocent  person  to 
the  extent  of  the  enhanced  value  of  the  premises,  by  reason  of  the 
meliorations  or  improvements,  upon  the  principle  that  he  who 
seeks  equity  must  do  equity.  Story  Eq.  Jur.,  §  799;  2  GreenLen 
Ev«,  §  549.  But  it  was  only  in  these  cases  where  the  right  has  been 
set  up  by  way  of  defense  that  the  courts  have  lent  their  aid.  K 
had  not  been  given  to  a  party  seeking  affirmative  relief,  before  the 
case  of  Bright  v.  Boydy  1  Story  478,  where  Judge  Stobt 
held,  that  a  plaintiff,  after  a  recovery  at  law  against  him  of  a 
tract  of  land  by  reason  of  illegality  in  the  proceedings  of 
an  administrator  to  sell,  under  which  he  hud  purchased,  could 
recover  by  bill  in  equity  the  value  of  lasting  improvements  pot 
by  him  on  the  land.  The  case  of  Matluws  v.  Davis,  6  Ilamph. 
324,  and  Herring  v.  Follard,  4  id.  3G2,  soon  followed  and  wore 
to  the  same  effect,  relying  upon  Judge  Story's  decision  as  au- 
thority. But  these  cases  pressed  the  doctrine  further  than  wclia^c 
found  it  carried  in  any  other  State,  except  in  this.  lu  the  crisoof 
Albea  v.  Oriffinj  2  Dev.  &  Bat  Eq.  9,  which  was  a  bill  filed  by  the 
vendee  for  a  specific  performance  of  a  contract  for  the  sale  of  land, 
and  the  defense  was  the  act  of  1819,  avoiding  parol  contracts  for  the 
Bale  of  land.  Judge  Ga.8T0N,  giving  the  opinion  of  the  court,  »ys : 
'^Although  payment  of  the  purchase-money,  taking  iK)8e5sion,snd 
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making  improvements,  will  not  entitle  the  vendee  to  a  specific 
execntiou  of  a  parol  agreement,  for  the  sale  of  land,  yet  he  has  in 
equity  a  right  to  an  acconut  of  the  parchase-money  aud  the  value 
of  bis  improvements,  deducting  therefrom  the  annual  value  daring 
his  ix>Bsession." 

This  court  in  several  cases  has  recognized  the  doctrine  of 
betterments  to  the  extent  of  the  enhanced  value  of  the  land,  in 
cases  where  the  contract  for  the  sale  of  land  has  been  rescinded,  or 
tho  title  has  failed  by  reason  of  the  contract  not  being  in  writing. 
WeiherM  v.  Oonnan,  74  N.  0.  603  ;  ffiU  v.  Braw&r,  76  id.  124 ; 
Smith  V.  Stewart,  83  id.  406. 

But  we  have  been  nnable  to  find  any  case  in  which  the  doctrine 
has  been  held  to  apply  to  mortgages.  In  our  act  of  1871-'^,  pro- 
viding a  remedy  to  recover  betterments  for  innocent  defendants 
against  whom  a  recovery  may  be  had  in  an  iiction  in  nature  of 
ejectment,  it  is  expressly  declared  in  the  act  that  its  provisions  shall 
not  apply  to  any  suit  brought  by  a  mortgagee  against  a  mortgagor 
to  recover  the  mortgaged  premises.  It  is  very  probable  the  Iegis« 
latare  in  making  the  exception  had  in  view  the  generally  admitted 
principle  that  the  right  to  betterments  is  not  conceded  to  mort- 
gagors, for  the  current  of  authorities  is  to  the  effect  that  it  has  no 
application  to  them.  In  2  Washburn  on  Real  Prop.,  it  is  laid  down 
that, ''  it  the  mortgagor  or  any  one  standing  in.  his  place  enhances 
the  value  of  the  premises  by  improvements,  they  become  additional 
security  for  the  debt,  and  he  can  only  claim  the  surplus,  if  any, 
upon  such  sale  being  made  after  satisfying  the  debt" 

In  Martin  v.  Beatty,  54  Hi.  100,  it  is  held  that  money  expended 
in  improvements  upon  mortgaged  premises  by  the  mortgagor  or  his 
grantee  subsequent  to  the  mortgage  cannot  be  given  a  lien  prior  to 
that  of  the  mortgagee.  And  in  Rice  v.  Dewetf,  54  Barb.  455,  it  was 
decided  that ''  where  lands  sold  and  conveyed  by  mortgage  are 
charged  with  the  mortgage  debt,  improvements  that  constitute  a 
part  of  the  realty,  irrespective  of  the  question  by  whom  made,  are 
equally  subject  to  the  lien  of  the  mortgagee  as  the  land  upon  which 
they  are  made.'* 

In  Massachusetts  it  is  held  that  the  owner  of  an  equity  of  re^ 
demption  is  not  entitled  as  against  the  mortgagee  to  be  allowed  foi 
improvements  made  upon  the  premises.  Childs  v.  Dolan,  5  Allen, 
319. 

To  the  same  effect  are  Union  Wat&r  Co.  v.  Murphy ,  22  Gal.  6*^1 ; 


630  NORTU  CAROLINA, 

Hatch'  V.  Cohen. 

McCuniber  y.    Oilman,  15  III.  381^  and  1  Jones  on  MortgagOi 

§147. 

There  is  no  error.    Let  this  be  certified  to  the  Superior  Court 

of  Wake  county  that  prooeedings  may  be  there  had  in  aooordance 

with  this  opinion. 
No  error.  Afirmsi 


Hatch  y.  Gohbk. 

(^  N.  a  aoflL) 

JfaWtftii  prm§outhn — end  qf  original  prateotaiam-^nolUpromtmL 

Jn  an  aedon  to  malidouBly  instituting  criminal  piooeedingB*  the  entrf  ot 
tyiUe  prc§equi  and  the  discharge  of  the  defendant,  upon  the  request  of  th* 
oomphdnant,  is  a  sufficient  conclusion  of  such  proceedings.* 

AOTION  for  malicious  prosecution.    The  opinion  states  the  cssa 
The  plaintiff  had  judgment  below. 

Manly,  Simmons  d  Manly,  for  plaintiff. 

W.  T.  Dortch,  W.  E.  Clarke  and  Merriman  A  FuJhr,  for  defend- 
ant. 

BuFFiNy  J.  The  plaintiff  in  this  action  sues  the  defendant  for 
having  maliciously  prosecuted  him  on  a  charge  of  burglary,  and  od 
the  trial  below  several  exceptions  were  taken  for  the  defendant  who 
is  the  appellant,  but  as  only  one  has  been  insisted  on  in  this  oonrt 
it  is  needless  to  state  more  of  the  case  than  is  sufficient  io  present 
the  point. 

In  his  complaint  the  plaintiff  alleged  that  after  a  bill  of  indict- 
ment for  burglary  had  been  found  against  him  on  his  oath  and  at 
the  instance  of  the  defendant,  a  nolle  prosequi  had  been  entered  bj 
the  solicitor  with  the  consent  of  the  presiding  judge  and  at  the  ex- 
press request  of  the  defendant,  and  thereupon  he  had  been  dis- 
charged out  of  custody  —  all  of  which  was  admitted  in  the  answer. 

When  the  case  was  called  for  trial,  the  defendant's  counsel  moved 
to  dismiss  the  plaintiff's  action  upon  the  ground  that  a  nolle  prose- 
qui was  not  such  an  end  to  the  criminal  action  against  the  plaintifl 


*To flame  effect^  Brownr,  BandaU  (86  Oonn.  60),  4  Am.  Rep.  8ft. 
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as  woald  enable  him  to  maintain  his  action  against  the  defendant, 
which  motion  was  denied  by  the  presiding  judge  and  the  defendant 
excepted. 

All  the  authorities  agree  in  saying  that  in  an  action  like  the 
present  one,  the  plaintiff  must  allege  and  prove  a  legal  determina- 
tion of  the  original  action,  but  they  diflbr  as  to  whether  the  entry 
of  a  nolle  prosequi  in  a  criminal  prosecution  is  such  a  determination 
of  it  as  will  justify  the  bringing  of  the  other  action.  In  this  State 
that  exact  point  has  never  been  before  this  court;  but  as  it  seems 
to  us,  a  principle  has  been  settled  in  some  of  its  decisions,  from 
which  by  analogy  we  are  enabled  to  arrive  at  a  conclusion  in  regard 
to  it  In  the  case  of  Murray  v.  Lackey^  2  Murph.  368,  the  plaint- 
iff had  been  arrested  at  the  instance  of  the  defendant,  upon  a 
charge  of  perjury,  and  after  a  preliminary  trial  before  a  justice  was 
recognized  for  his  appearance  at  court  where  he  attended  dunng 
the  term,  but  at  its  expiration  was  allowed  to  depart  without  fur- 
ther security  for  his  appearance,  no  indictment  having  been  pre- 
ferred against  him.  It  was  held  that  under  these  circumstances 
an  action  for  a  malicious  prosecution  would  lie,  the  failure  of  the 
State  to  send  a  bill  and  require  other  security  of  the  party  being 
equivalent,  as  it  was  said,  to  an  order /or  his  discharge.  And  so  it 
was  held  in  the  case  of  Rice  v.  Ponder,  7  Ired.  390,  in  which  the 
plaintiff  had  been  arrested  on  the  oath  of  the  defendant  upon 
a  charge  of  larceny,  and  after  examination  by  a  justice  was  held  to 
security  for  his  appearance  at  court,  where  he  appeared  but  was 
allowed  to  go  without  further  security,  no  bill  having  been  sent 
against  him,  but  an  entry  made  on  the  docket  *^  that  the  solicitor 
was  of  the  opinion  that  the  charge  could  not  be  sustained,"  the  court 
observing  that  it  was  clear  from  the  memorandum  on  the  docket 
that  '^  the  proceeding  against  the  party  was  intended  and  considered 
to  be  at  an  end."  From  these  two  cases  we  learn  that  although  a 
plaintiff  in  an  action  for  a  malicious  prosecution  may  not  have  been 
actually  acquitted  of  the  offense  originally  alleged  against  him,  he 
may  still  maintain  his  action,  provided  he  has  been  discharged  and 
allowed  to  go  without  day  in  the  original  action,  or  if  the  order  of 
the  court  has  been  such  as  to  amount  to  a  discharge. 

But  it  is  said  that  after  a  nolle  prosequi,  the  original  prosecution 
may  be  resumed  and  the  plaintiff  be  yet  convicted  of  the  offense 
with  which  he  was  charged  by  the  defendant.  So  it  might  have 
heendone  in  both  of  the  instances  cited  above,  and  therefore  it  doea 


632  NORTH  OAROLmA, 


WittkowBki  ▼.  Smith. 


not  appear  that  this  coart  has  (as  some  other  courts  hare  done) 
adopted  that  as  the  test  to  determine  when  an  action  tor  a  mali- 
cious prosecution  will  lie;  but  rather  the  fact  of  the  plaintiifi 
discharge  and  the  intent  with  which  it  was  allowed ;  whether  or 
not  it  was  intended  to  be  final. 

In  the  case  before  ns,  there  can  be  no  donbt  as  to  the  plaintiiPi 
discharge  from  the  indictment  against  him,  for  that  was  express, 
and  as  it  seems  to  us  there  can  be  as  little  about  the  intent  with 
which  it  was  done.  It  is  stated  in  the  complaint  that  the  solicitor 
''after  examining  all  the  facts  conuected  with  the  charge  or  in  any 
manner  concerning  the  same,  by  leave  of  the  presiding  judge,  en- 
tered a  noUe  prosequi  in  the  case,  and  it  was  then  and  there  ordered 
by  the  judge,  with  the  assent  of  the  solicitor,  that  the  plaintiff  be 
discharged  out  of  custody*'  and  no  part  of  this  is  denied  in  the  de- 
fendant's answer.  Indeed,  so  far  from  denying  it,  he  expressly 
states  that  he  himself  ''went  frequently  to  the  solicitor  and  requested 
that  the  case  against  the  plaintiff  should  be  dismissed;  and  that  it 
was  in  conseqnence  of  such  appeals  that  he  was  discharged.'* 

Applying  to  these  facts  the  principles  deduced  from  the  cases 
cited,  we  cannot  see  how  his  honor  could  have  done  otherwise 
than  he  did,  in  refusing  to  dismiss  the  plaintiff's  action.  If  the 
plaintiff's  action  will  not  lie  now,  when  will  it  ? 

Judgment  affirmed. 
Noemnr. 


WrrxKowsKi  y.  Smith. 

(M  N.  c.  en.) 

KegaUMe  insirumefU  —  aeceptanee — place  ef  dmMmd. 

K  diaft  being  accepted  withoat  specif  jing  anj  place  of  pa7ment,h  is  idBdwt 
to  present  it  for  pajment  at  the  place  of  its  date. 

ACTION  on  an  accepted  thirty  days'  draft,  dated  at  Charlotte, 
bnt  not  specifying  any  place  of  payment  It  was  disconnted 
by  a  bank  at  Charlotte,  and  not  being  paid  at  maturity,  was  pr^ 
sented  for  payment  at  that  bank,  and  notice  of  presentment,  de> 
mand,   non-payment  and  protest  was  mailed  to  the  drawers  st 
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their  repated  places  of  residence.  It  was  shown  on  the  trial  thut 
the  acceptor  lired  elsewhere,  in  Virginia.  The  defendant  had  judg- 
ment below. 

(7.  Dawd  and  P.  H.  Walker^  for  plaintiff. 

W*  H.  Bail&y,  for  defendant 

Smith,  C.  J.  No  place  of  payment  is  mentioned  in  the  bill  and 
no  agreement  as  to  such  place  shown  by  parol,  as  it  was  competent 
to  show  if  any  such  agreement  existed,  under  the  ruling  of  Chief 
Justice  Marshall,  in  Brenfs  Executors  v.  Bank  of  Metropolis^  1 
Pet  92,  and  we  have  no  other  guide  than  that  furnished  in  the 
writing  itself.  It  was  drawn  and  accepted  on  the  same  day,  and  so 
far  as  appears,  at  the  same  place.  The  inference  to  be  drawn  from 
an  inspection  of  the  instrument  is  that  funds  were  there  to  be  pro- 
vided to  meet  the  debt  in  the  absence  of  evidence  of  any  contrary 
understanding.  Had  it  been  intended  that  it  should  l)e  paid  else- 
where, it  must  be  assumed  it  would  be  so  expressed  upon  ils  face, 
or  be  the  subject  of  agreement  between  the  parties.  '^  The  place 
of  date,''  remarks  a  recent  author,  speaking  of  promissory  notes, 
made  negotiable  like  bills  of  exchange  and  governed  by  the  same 
rules  when  not  controlled  by  statute,  '^  is  prima  facie  evidence  that 
it  is  the  place  of  the  maker's  residence  and  place  of  business,  and 
it  is  sufficient,  we  should  say,  to  charge  an  indorsee,  to  have  the 
note  in  that  place  at  the  time  of  maturity,  and  to  make  proper  in- 
quiry after  the  place  of  the  maker's  residence  or  place  of  business, 
provided  that  the  holder  does  not  know  that  his  residence  is  else- 
where." 1  Dan.  Neg.  Inst.,  §  640.  Or  it  may  be  added,  when  he 
does  not  know  where  it  is. 

''  When  the  bill  or  note  is  made  on  terms  payable  in  a  city,  with- 
out specification  of  a  particular  place,  and  tlie  acceptor  or  maker 
has  no  residence  or  place  of  business  there,  it  will  certainly  be 
sufficient  to  charge  the  drawer  or  indorser,  if  the  holder  have  the 
bill  or  note  in  the  city  at  maturity,  i*eady  to  be  presented  and  de- 
livered up,  if  the  maker  or  acceptor  should  appear."    Id. 

In  Meyer  v.  Hibscher,  47  N.  Y.  270,  Polgeb,  J.,  thus  speaks  of  a 

note  dated  at  a  place  and  payable  generally  :    ''In  such  case  the 

note  must  be  presented  and  payment  asked  for  at  the  place  of 

business  therein  of  the  maker,  if  he  has  one,  and  if  he  has  no  place 
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of  basiuesSy  then  at  his  place  of  residence.  And  if  he  neither  hare 
place  of  business,  nor  residence,  then  if  the  holder  of  the  note  is  at 
the  place  where  it  is  in  general  made  payable,  on  the  day  of  pay- 
ment with  the  note,  ready  to  receive  payment,  it  is  sufficient  to 
constitute  a  presentment  and  demand." 

As  it  was  the  undertaking  of  Billings,  whose  obligation  was  ab- 
solute, to  provide  and  have  in  Charlotte  the  necessary  funds  to  take 
up  his  acceptance  when  it  matured,  in  which  he  wholly  failed,  and 
the  bill  then  went  to  protest,  of  which  notice  was  given  to  the  de- 
fendants who  drew  the  bill,  their  liability  became  fixed  and  it  waa 
their  duty  to  look  out  for  protection  against  the  impending  insol- 
vency of  the  principal  debtor. 

No  point  is  made  as  to  the  sufficiency  of  the  notice  of  the  dod- 
pay  men  t^  and  in  our  opinion  his  honor  erred  in  holding  the  demaod, 
upon  which  the  protest  was  made,  insufficient,  and  in  setting  aside 
the  verdict  and  directing  a  nonsuit.  The  judgment  below  mast  be 
reversed  and  judgment  rendered  upon  the  verdict  for  the  plain tiC, 
and  it  is  so  ordered. 

Error.  ^^ 


Bbysok  v.  Lucas. 

(84  N.  C.  680.) 

Agency —  eoiecuiian  of  band, 

A  bond  phrased,  "  I  promise  to  pay,"  etc.,  and  not  mentioniiig  tbe  oUiforli 
name  in  the  body,  was  axecated  by  an  agent  as  follows :  '*  Witaaas  my 
band  and  seal,  H.  S.  Lucas  [seal],  for  Charles  Callender,  president  of  the 
Chester  Mica  and  Porcelain  Co."  Jleld,  that  the  agent  was  indiTidnaily  lift- 
ble  on  it .• 

ACTION  on  a  bond.    The  head  note  suffloienUy  statee  the  esse. 
The  defendant  had  judgment  below. 

Oray  <&  Stamps,  for  plaintiff. 

Messrs.  Read,  Bushes  £  Busbee,  for  defendant. 

Smith,  G.  J.    The  record  presents  the  sole  question,  whether 

*  See  JfeClurvT.  lliMT(iH7(70  Ma  IQ) ,  85  Am.  Bep.  4M. 
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the  instrament  set  oat  in  the  complaint  is  the  bond  of  the  defend- 
ant on  which  he  is  personally  liable. 

It  is  settled  by  adjudications  in  this  State  that  a  contract  made 
in  the  name  of  another  by  one  professing  but  not  possessing  an- 
thorily  to  bindy  is  the  contract  of  neither,  yet  the  former  may  be 
liable  upon  the  contract  implied  in  receiving  the  consideration,  and 
the  latter  in  damages  for  the  false  and  fraudulent  representation  of 
such  agency.  Potts  v.  Lazarus,  2  Oar.  Law,  83 ;  Delins  v.  Canh 
tharnef  2  Dev.  90.  And  the  principle  extends  to  a  partnership, 
one  of  whose  members  without  legal  authority  undertakes  to  exe- 
cute a  note  under  seal  in  the  name  of  the  firm.  Franebarger  y. 
Henry,  6  Jones,  548;  Fisher  v.  Pender,  7  id.  483. 

It  is  manifest  that  this  is  not  the  bond  of  the  company,  nor  of 
its  jchief  oflScer,  not  only  for  a  defect  of  power  in  the  agent  to  make 
it,  but  for  the  further  reason  that  in  form  it  does  not  undertake  to 
impose  an  obligation  on  either  unless  that  effect  follows  the  use  of 
the  words  superadded  to  the  signature.  Undoubtedly  a  promissory 
note  without  seal  thus  signed  would  be  construed  to  ci*eate  a  direct 
contract  with  the  party  on  whose  behalf  and  for  whose  benefit  it 
thus  appears  to  have  been  made.  It  is  so  held  in  Bank  of  Cape 
Fear  y.  WrigM,  3  Jones,  376  ;  JfeCaU  t.  Clayton,  Bush.  422,  and 
numerous  cases  cited  in  Story  on  Agency,  §  144.  But  it  is  other- 
wise when  the  contract  is  authenticated  by  seal,  and  it  then  be- 
comes the  deed  of  the  party  to  whose  name  the  seal  is  annexed,  al- 
though described  as  agent,  or  is  an  absolute  nullity,  binding  no 
one. 

In  our  opinion  this  writing  is  in  effect  as  well  as  in  form  the 
personal  bond  of  the  defendant,  notwithstanding  the  mode  of  its 
execution  and  signature,  and  this  proposition  is  fully  supported  by 
authority.  Nowhere  in  the  body  of  the  note  is  the  name  of  any 
supposed  principal  mentioned  or  referred  to.  Its  language  is  en- 
tirely personal —  "I  promise  to  pay  Albert  S.  Bryson"  —  and  it 
concludes  with  the  words,  ''  witness  my  hand  and  seal,"  and  then 
the  seal  is  affixed  to  the  name  of  the  promisor,  the  defendant 
While  the  consideration  recited  is  the  sale  of  a  tract  of  land  of 
which  this  is  a  part  of  the  purchase-money,  it  is  not  stated  to  whom 
the  sale  was  made,  and  this  only  appears  from  the  plaintiff's  covenant 
referred  to  as  of  the  same  date,  and  which  when  produced  bears  an 
earlier  date.  But  waiving  the  discrepancy  in  the  bonds,  there  is 
no  incongruity  in  the  defendant's  assuming  a  personal  obligatiou 
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tor  the  payment  of  the  parchase-money  for  the  lands  sold  and  to 
be  conveyed  to  another,  nor  does  this  fact  change  or  impair  the  in- 
diTidoal  liability  incurred.  To  substantiate  this  construction  of 
the  covenant,  we  shall  refer  to  some  decided  cases,  called  to  our 
attention  in  the  well-considered  brief  of  the  plaintiffs  counsd. 

In  Combers  case,  5  Coke,  135,  it  was  resolved  by  the  court,  '^  tiai 
when  any  one  has  authority  as  attorney  to  do  any  act,  he  ought  to 
do  it  in  his  name  who  gives  the  authority,  for  he  appoints  the  attor- 
ney to  be  in  his  place,  and  to  represent  his  person,  and  therefore  the 
attorney  cannot  do  it  in  his  own  name,  nor  as  his  proper  act,  but  in 
the  name  and  as  the  act  of  him  who  gives  the  authority." 

Quoting  and  approving  the  doctrine  announced,  Sataob,  J.,  re- 
marks: '^AU  the  subsequent  cases  agree  in  the  law  as  thus  Uid 
down  by  Coke.  There  is  no  contradiction  on  the  subject"  Shwt 
V.  Woodf  7  Oow.  453.  To  the  same  purport  is  Stackpoh  v.  AmM,  11 
Mass.  27. 

'*  I  accede  to  the  doctrine  in  all  the  cases  cited,"  is  the  language 
of  Obosb,  J.,  in  Wilkes  v.  Back,  2  East,  142,  ''  that  an  attornej 
must  execute  his  power  in  the  name  of  his  principal,  and  noi  in  iii 
dnan  name** 

In  Apphton  v.  Binks,  5  East,  147,  the  defendant  for  bimaelt 
his  heirs,  executors,  etc.,  on  the  part  and  behalf  of  the  said  Lord 
Viscount  Rokeby,  did  thereby  covenant,  etc.,  and  the  coDsidert- 
tion  was  received  by  Lord  Rokeby.  The  court  held  the  coTenaDt 
to  be  personal,  and  say  :  '^  It  is  impossible  to  contend  that  where 
one  covenants  for  another  he  is  not  bound  by  it,  the  covenant  being 
in  his  own  name  for  himself  and  his  heirs."  See,  also,  Dewiltf' 
Walton,  5  Seld.  571. 

In  Tippetts  v.  Walker,  4  Mass.  595,  the  agreement  was  eotcred 
into  by  the  defendants,  a  committee  appointed  by  the  directors  of 
the  Middlesex  Turnpike  company,  and  the  court  say:  ''To  the 
agreement  the  defendants  have  not  (if  they  had  legal  authoritj) 
put  the  seals  of  the  directors  or  the  seal  of  the  corporation.  Itii 
therefore  their  deed,  and  if  it  were  not  their  covenant,  it  is  not  the 
covenant  of  any  person  or  corporation,  and  the  apparent  intend  of 
the  plaintiff  to  have  his  payments  secured  by  a  covenant  will  if  ^ 
fcatedr 

In  Duvall  v.  Craigy  2  Wheat.  45,  Judge  Story  says :  ''An  «g«* 
or  executor  who  covenants  in  his  own  name  and  yet  describes  hiif 
self  as  agent  or  executor,  is  personally  liable  for  the  obvious  retfon 
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that  the  one  has  no  principal  to  bind,  and  the  other  snbstitates 
himself  for  his  principal."  In  the  note  to  this  caise  it  is  added: 
''When  a  person  acts  as  agent  for  another,  if  he  executes  a  deed 
for  his  principal  and  does  not  mean  to  bind  himself  personally ^  he 
should  take  care  to  execute  the  deed  in  the  name  of  his  principal^ 
and  state  the  name  of  his  principal^  only,  in  the  body  of  the  deed.** 

In  the  courts  of  New  York  the  doctrine  has  been  repeatedly  and 
emphatically  announced.  In  Townsend  v.  Hubbard,  4  Hill,  351, 
the  articles  of  agreement  were  between  Isaiah  Townsend  and  certain 
others  named,  '^by  Harvey  Baldwin  their  attorney  of  the  first 
part,  and  the  second  party"  and  concluded:  ''In  witness 
whereof  the  said  Harrey  Baldwin  as  attorney  of  the  party  of  the 
first  part,  and  the  said  parties  of  the  second  part,  have  hereunto 
set  their  hands  and  seals,"  and  the  name  of  the  attorney  was  sub- 
scribed thereto  with  his  seal,  and  the  court  declared  the  covenant 
to  be  personal,  and  say:  "In  the  case  of  a  sealed  instrument  exe- 
cuted by  an  attorney,  duly  authorized  by  a  person,  under  seal,  no 
particular  form  of  words  is  necessary  to  render  it  valid  and  bind- 
ing upon  the  principal,  provided  it  appears  upon  the  face  of  the  in- 
strument that  it  was  intended  to  be  executed  as  the  deed  of  the 
principal,  and  that  the  seal  affixed  to  the  instrument  is  his  seal  and 
not  the  setil  of  the  attorney  or  agent  merely.** 

So  Oabdiner,  G.  J.,  lays  down  the  rule  in  similar  words: 
''  When  a  party  is  sought  to  be  charged  upon  an  express  contract, 
it  must  at  least  appear  upon  the  face  of  the  instrument  that  the 
agent  undertook  to  bind  him  as  principal."  Devntt  v.  Walton,  5 
Seld.  571.    See  also,  Spencer  v.  Field,  10  Wend.  87. 

In  QuigUy  v.  DeHaas,  82  Penn.  St.  2C7,  the  defendants  m  error 
entered  into  a  contract  describing  themselves  as  "  representing  the 
Clinton  and  Potter  County  Navigation  Company  of  the  first  part," 
with  a  concluding  clause  —  "  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals,"  and  affixing  their  individual  names  and 
seals.  They  were  declared  personally  bound,  and  this  language  is 
need  by  the  court :  "  The  action  was  well  brought  against  Quig- 
ley  and  Bailey.  Though  they  contract  as  agents  for  the  benefit 
of  the  Navigation  Company,  yet  they  do  so  under  their  own  indi- 
vidual seals  and  hence  become  individually  liable."  In  harmony 
with  these  views  is  the  doctrine  laid  down  by  Judge  Story  and 
Chancellor  Kent.  Story  on  Agency,  §  163  ei  seq. ;  2  Kent  Com. 
931. 
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lu  Whitehead  Y.  Beddick,  12  Ired.  95,  the  body  of  the  contract 
as  well  as  the  mode  of  subscription  shows  that  the  corenant  vas 
that  of  the  '^Albemarle  Swamp  Land  Company,"  for  whom  the 
plaintiff  was  acting,  and  the  subject  of  the  contract  was  the  mik- 
ing shingles  on  the  land  of  the  company.  The  language  emplojed 
in  describing  the  parties  is:  '^  William  B.  Whitehead,  for  and  on 
behalf  of  the  Albemarle  Swamp  Land  Company  of  the  one  part 
and  Burwell  Roddick  and  Willis  S.  Keddick  on  the  other  part,  do 
enter  into  the  following  agreement,  *  *  *  and  in  conchaon 
—  In  witness  wheraof  William  B.  Whitehead,  for  and  on  behalf  of 
the  party  of  the  first  part,  being  the  Albetnarle  Swamp  Land  Cm- 
pa7iy,etc^^  thus  pointing  out  the  principal  to  be  bound,  and  sndi 
was  the  construction  of  the  contract 

In  Oliver  t.  Dix^  1  Dev.  &  Bat.  Eq.  158,  the  bond  was  under 
seal  and  signed,  ^*  Thomas  Diz,  acting  for  James  Dix,'*  and  Br?- 
FIN,  0.  J.,  declares  that  **  it  is  unquestionably  the  bond  of  Thomai 
and  not  of  James.  The  former  seals  it  and  he  speaks  in  it  throogb- 
out,  and  the  latter  not  at  all."  The  same  eminent  judge,  referriog 
to  a  deed  similarly  executed  in  Redmon  v.  Coffin^  2  Dev.  Eq.  43T, 
lays  down  the  rule  in  determining  the  liability  of  the  party:  "It 
is  not  material  in  what  form  the  deed  be  signed,  whether  A.  B.  bj 
C.  D.,  or  C.  D.  for  A.  B.,  provided  it  appear  in  the  deed  and  by  the 
execution  that  it  is  the  deed  of  the  principal.  But  that  must  ap- 
pear, and  the  cases  cited  put  that  beyond  donbf — citing  maoj 
cases. 

This  review  leads  to  the  conclusion  that  the  bond  now  in  suit 
imposes  a  personal  obligation  on  the  defendant,  and  not  on  the 
company  nor  on  it-s  president,  neither  of  whom  is  named  in  tbf 
body  of  the  instrument,  to  pay  the  money  specified  and  due  under 
it.  There  is  therefore  error  in  the  ruling  of  the  court  and  tbe 
judgment  of  nonsuit  moat  be  set  aside  and  a  new  trial  awarded 
I  This  will  be  certified. 

Veniredenm^ 

Error. 
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PxoRAM  T.   OHABLOTTB9  Columbia  akd  Attoubta  Railboai^ 

COMPAKT. 

(84K.C.a08.) 
Ag^ney — eoniraet  — fldueiary  relaUon, 

A  imHwwj  company,  upon  the  application  of  one  of  its  station  agents,  agteed 
to  f undah  an  excursion  train  for  a  third  party,  as  the  oorespondence  indica- 
ted. Disooveriog  that  the  train  was  realljr  intended  for  the  benefit  of  the 
agent,  they  refused  to  furnish  it.  Held,  that  they  were  not  liable  in  damages 
to  the  agent. 

ACTION  of  damages  for  breach  of  contract     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Shipp  dt  Bailey,  for  plaintiff. 

Wilson  it  Son,  for  defendant. 

SMiTHy  C.  J.  The  action  is  for  damages  for  breach  of  a  contract 
Alleged  to  have  been  entered  into  by  the  defendant  for  the  hire  of 
two  excursion  trains  to  be  run  over  the  railroad,  one  between  Char- 
lotte and  Augusta,  the  other  between  Charlotte  and  Columbia,  in 
the  month  of  May,  1875.  The  answer  explains  the  correspondence 
beween  the  plaintiff  and  the  general  superintendent  of  the  com- 
pany, in  whom  was  vested  the  authority  to  contract  for  the  running 
of  trains  over  the  road,  denies  the  existence  of  the  alleged  contract, 
and  insists  that  if  made,  it  was  procured  through  circumvention 
and  fraud  practiced  by  the  plaintiff  and  is  void.  No  specific  ques- 
tions of  fact,  growing  out  of  the  opposing  allegations,  were  framed, 
but  the  entire  controversy  was  submitted  to  the  jury  who  find  **  the 
issues  in  favor  of  the  plaintiff  and  assess  his  damages  at  seven  hun- 
dred and  seventy-five  dollars."  On  the  trial  the  plaintiff,  testifying 
for  himself,  stated  that  during  the  year  1875  he  was  station  agent 
for  the  defendant  company  at  Charlotte,  and  had  the  snpervision 
at  the  depot  and  business  at  that  place;  that  he  addressed  to  the 
general  passenger  and  freight  agent  of  the  company  at  Columbia 
two  letters  of  same  date  and  in  the  following  words: 
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[1]  <'0.,  0.  &  A.  R  Ky  Charlottr  AeBKcr,    ) 

March  ]9f,  ISIb.] 
A.  PoPB,  Esq.,  O.  F.  A^  Columbia: 

Ferry  Morehead,  colored,  wants  to  know  price  of  an  excnnm 
train  of  five  coaches  and  one  baggage  car,  Angusta  to  Charlotte  nod 
back;  leaving  Angnsta  19th  May,  and  returning,  leave  Charlotte  ^ 

A.  M.,  2l8t  May,  1876. 

Respectfnlly, 

W.  W.  Pegram,  Agmii.'' 

[2]  "  Please  let  me  know  the  lowest  price  for  engine,  five  coscbei 
and  baggage  car,  Columbia  to  Charlotte  and  back  with  privilege  of 
running  between  Charlotte  and  the  fair  grounds  during  the  dsj, 
leaving  Columbia  five  or  six  o'clock  a.  m.,  20th  May,  and  retorniog, 
leave  Charlotte  12:30  a.m.,  2l8tof  May."  (Written  at  Charlotte 
Agency  and  signed  by  W.  W.  Pegram.) 

That  in  reply  the  said  Pope  wrote  to  the  plaintiff  that  the  tnioi 
from  Augusta  to  Charlotte  could  be  forwarded  for  t400,  and  from 
Charlotte  to  Columbia  for  1250 ;  that  the  plaintiff  on  March  18th 
sent  a  telegraphic  message  to  Pope  that  he  thought  both  truof 
would  be  taken,  and  asking  him  not  to  make  any  other  amnp- 
ment  until  he  should  hear  further,  and  soon  after  he  wrote  to  Pope 
in  the  following  terms,  from  the  Charlotte  Agency  under  date  of 
March  26th,  1875: 

**  Both  trains  of  which  I  wrote  you,  about  1st  March,  have  bees 
taken.  You  will  please  arrange  accordingly.  The  one  for  Colum- 
bia should  be  made  up  of  the  very  best  cars,  as  it  is  intended  for 
whites  entirely.**     (Signed  by  W.  W.  Pegram,  Agent.) 

This  was  the  evidence  offei'ed  in  support  of  the  contract,  and  the 
plaintiff  further  testified  that  it  was  made  in  contemplation  of  the 
intended  -commemoration  of  the  centennial  of  the  Mecklenboif 
declaration  of  May  20th,  which  was  expected  to  attract  and  did  in 
fact  attract  large  numbers  to  Charlotte,  iind  from  the  refoal  to 
supply  the  trains  the  plaintiff  suffered  a  large  loss  in  profits.  The 
testimony  of  the  general  superintendent,  who  had  authority  to  enter 
into  such  arrangements,  was  in  substance  that  he  was  wholly  igoo^ 
ant  of  the  approaching  celebration  and  of  the  increased  travel  ia 
conseqnence  about  that  date,  and  no  information  was  given  bim  by 
the  plaintiff  or  others,  and  that  as  soon  as  he  discovered  that  the 
plaintiff  was  attempting  to  procure  trains  for  his  own  use,  he 
promptly  refused  to  let  them   go.     A  series  of  instructions  ^ra» 
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isked  for  the  appellant,  nnnecessary  to  be  set  out  in  detail,  bat 
#hich  are  embodied  in  these  propofiitions  : 

1.  The  plain tifPs  agency  and  its  consequent  fiduciary  obligatioii3 
incapacitated  him  from  making  a  contract  with  the  company, 
creating  adverse  relations  between  them  within  the  scope  of  sncdl 
agency. 

2.  A  contract  thus  obtained  wiiuont  a  full  disclosure  of  all  matters 
affecting  the  interests  of  his  principal  and  known  to  the  agent  would 
be  fraudulent  and  void. 

3.  The  plaintiff  was  bound  to  look  after  and  promote  the  interesLb 
of  the  company,  and  could  not  without  its  full  knowledge  of  all  the 
material  facts  by  means  of  the  attempted  contract  advance  his  ow \ 
at  the  expense  and  to  the  injury  of  his  employer. 

4.  The  burden  of  showing  that  the  company  possessed  th<: 
necessary  information  and  his  own  good  faith  devolved  upon  th« 
plaintiff. 

5.  There  was  no  evidence  the  company  had  such  information. 

6.  The  measure  of  damages  in  case  of  recovery  is  the  excei^r 
ibove  the  contract  price,  of  the  earnings  of  the  road  in  its  ordinal  7 
runnings  and  not  the  extraordinary  occasion  to  which  the  contract 
kad  reference. 

The  instructions  were  not  given  and  in  their  place  the  following  ; 
The  plaintiff  was  bound  to  communicate  to  the  superior  agent  with 
whom  he  was  dealing  all  the  information  he  possessed  which  was 
material  to  the  interests  of  their  common  principal  in  determining 
upon  the  proposed  contract,  and  that  he  was  acting  for  himsell  , 
and  he  must  have  acted  with  the  utmost  good  faith  of  which  proo^ 
must  come  from  him.  It  was  not  necessary  however  for  him  to 
give  information  of  facts  which  he  might  reasonably  assume  to  be 
known  to  all  and  were  known  to  his  superior  agent — as  for  illus- 
tration, that  the  4th  day  of  July  is  a  National  holiday.  The  Meek* 
lenburg  celebration  is  not  of  the  kind  of  which  notice  is  presumed. 
If  this  centennial  celebration  was  of  such  general  notoriety  as  to  bv 
known  to  Pope  or  the  general  agents  of  the  company,  having  charge 
Of  such  contracts,  and  was  in  fact  so  known  to  them,  then  the  failure 
of  the  ^4aintiff  to  convey  this  information  would  not  defeat  hia 
•etion.  This  he  must  shew.  The  defendant,  if  uninformed  by 
tbe  plaintiff  or  otherwise  of  th^  i^ntemplated  proceedings  in  May, 
and  if  the  plaintiff  at  the  date  of  the  contract  was  acting  as  itfr 
^nt,  could  terminate  it  and  would  not  become  liable.    The  daoi^ 
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ages,  if  any,  are  such  as  may  be  reasonably  supposed  to  have  been 
contemplated  by  the  parties  at  the  time  as  the  probable  resnlts  of 
the  breach  of  the  contract 

The  correspondence  between  the  plaintiff  the  subordinate,  and 
Pope,  the  superior  agent,  both  in  the  service  of  a  common  principsl, 
furnishes  the  eyidenceof  the  contract  on  which  the  action  is  based. 
It  does  not  show  upon  its  face  that  the  plaintiff  was  seeking  to 
enter  into  a  personal  contract  for  his  own  indiridnal  advantage 
with  his  employer.    His  first  letter  is  one  of  inquiry  for  Ferry 
Morehead  who  ''wants  to  know  price  of  excursion  train,**  has 
the  usual  agency  heading  and  is  signed  by  himself  as '^  agent." 
The  second,  bearing  the  same  date,  and  the  same  general  impr»s, 
except  that  the  signature  is  without  the  **  agency/*  would  reasonably 
be  associated  with  the  other  in  its  purposes  and  be  interpreted  in 
the  same  way.    In  neither  is  there  any  indication  of  a  direct  per* 
sonal  interest,  in  the  subject  of  the  inquiry  on  the  part  of  the 
writer.    They  would  both  most  naturally  be  understood  as  a  com- 
munication  between  the  two  agents  of  the  same  company,  the  one 
asking  and  the  other  furnishing  information  for  some  outside  party. 
The  telegraphic  message  is  in  keeping  with  the  letters — the  plaint- 
iff saying  to  his  superior  on  the  18th  of  March  that  ''  he  thooght 
that  both  trains  would  be  taken ''  and  asking  that  no  other  arrange- 
ment be  made  until  he  heard  further — language  implying  that 
the  acceptance  of  the  proposition  depended  on  the  will  of  another, 
not  on  that  of  the  writer.     The  letter  of  acceptance  is  of  simihr 
import,  declaring  that  both  trains  have  be&n  taken,  as  if  the  act  had 
been  consummated  between  himself  and  another,  and  he  was  nov 
communicating  the  fact  to  the  superior  agent    Nowhere  does  the 
plaintiff  profess  or  appear  to  be  acting  for  himself  and  for  his  per 
sonal  benefit,  and  so  the  matter  seems  to  have  been  understood  by 
Pope,  who  testifies  that  as  soon  as  it  came  to  his  knowledge  that  the 
centennial  celebration  was  to  come  off  and  that  the  **  plaintiff  had 
procured  a  train  for  his  own  use  and  benefit    *    *    *    he  refused 
to  allow  the  plaintiff  to  have  the  trains.''    The  several  inter-oom- 
munications  do  not  disclose  any  common   understanding — that 
aggregaiio  mentium  —  the  essential  element  in  a  valid  agreement 
Pope  seems  to  have  received  the  plaintiff's  message  (and  this  xnte^ 
pretation  is  warranted  by  the  terms  used  and  their  relations  as  em- 
ployees in  the  same  general  service)  as  conveyed  in  the  interest  of 
the  company,  and  not  for  the  advancement  of  his  own  profit;  and 
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his  undiscovered  intention^  even  in  the  absence  of  any  third  party, 
cannot  constitute  a  contract  with  his  principal  any  more  than  with 
Pope  himself.  The  existence  of  a  contract  depends  upon  a  mutual 
agreement,  and  its  binding  force  results  not  from  what  either  in- 
tended but  what  both  concurred  in.  BrunlUld  y.  Fremnany  77  N. 
C,  128;  Pefutteton  t.  JoneSy  82  id.  249.  The  point  is  not  dis- 
tinctly presented  in  the  instructions  asked  and  refused,  but  it  is  in 
our  opinion  substantially  iuTolTed  in  the  first  in  connection  with 
the  others,  that  the  plaintiff  could  not  from  his  fiduciary  relations 
toward  the  company  enter  into  a  binding  contract  with  it  This 
was  in  effect  a  request  that  the  judge  charge  the  jury  that  no 
legal  contract  was  created  between  the  plaintiff  and  his  employer, 
and  there  was  error  in  refusing  to  so  charge.  The  law  in  harmony 
with  sound  morals  refuses  its  sanction  to  any  measure,  though  as- 
suming the  form  of  contract,  procured  by  a  fiduciary  from  his 
principal  in  violation  of  the  trusts  reposed  in  him,  and  to  the  in- 
jury of  the  latter,  at  least  unless  such  principal  is  fully  advised  of 
all  the  circumstances  and  knows  at  the  time  that  he  is  dealing  with 
one,  then  divested  of  his  agency,  and  acting  in  an  adversary  and 
independent  capacity.  The  cases  and  authorities  cited  for  the  ap- 
pellant fully  support  this  doctrine.  Story  Ag.,  §  211  et  aeq, ; 
Ringo  v.  Bimw,  10  Pet.  269 ;  Dunn  v.  Englishy  10  Moak,  840. 
For  the  error  pointed  out  there  must  be  a  new  triaL 

Venire  de  novo. 
Error. 
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<B4  N.  O.  SIS.) 

Criminal  lam — Mri — preamee  ofpriioner  at  verdid-^diteharffe, 

Tbfb  priaoner  in  a  cMe  of  felony  not  capital  is  entitled  to  be  present  when  the 
Joiy  bring  in  their  verdict ;  this  right  cannot  be  waived  by  his  ooonsel ;  bat 
a  veidict  in  his  absence,  the  reception  of  which  is  assented  to  by  his  counsel, 
dose  not  entitle  him  to  a  discharge,  bat  only  to  a  new  trial.* 

CONYIGTION  of  burning  a  mill,  a  crime  punishable  by  impria- 
onment    The  opinion  states  the  facts. 

•O^mtro:  Owfc  ▼.  State  (00  Ala.  89),  SI  Am.  Rep.  81. 
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Attorney' General,  for  State. 
G.  y.  Folky  for  defendant 

BuFFiN,  J.  There  were  many  exceptions  taken  by  the  priaoner 
on  the  trial  below,  bnt  it  is  necessary  that  we  shonld  nodoe  bat 
one,  which  is  decisive  of  his  case^  and  clearly  entitles  him  to  a  nev 
trial. 

The  jndge  below  after  finishing  his  charge  late  in  the  afternoon, 
committed  the  case  to  the  jnry^  and  being  about  to  leave  the  coart 
room,  inquired  of  the  prisoner's  counsel  if  the  clerk  of  the  ooart 
might  receive  the  verdict,  and  the  connsel  not  assenting,  do  in- 
structions to  that  effect  were  given.  About  eleven  o'clock  at  night 
the  jury  having  agreed  upon  their  verdict,  of  their  own  head  and 
without  any  such  direction  from  any  one,  came  to  the  judge's  room, 
and  there  in  tho  presence  of  the  prisoner's  counsel  and  with  their 
assent,  delivered  their  verdict  of  guilty  to  the  judge  in  the  absence 
of  the  prisoner,  which  verdict,  the  judge  caused  to  be  immediately 
recorded  upon  the  proper  docket  and  read  to  the  jury,  who  assented 
thereto  and  were  allowed  to  separate.  At  the  meeting  of  the  coart 
on  the  next  morning,  one  of  the  prisoner's  counsel  objected  to  the 
manner  in  which  the  verdict  had  been  rendered  in  the  absence  ot 
the  prisoner,  and  moved  for  his  discharge  upon  the  ground  that  the 
verdict  so  taken  could  have  no  validity,  and  that  after  such  a  sepa- 
ration of  the  jury  as  had  occurred,  the  prisoner  could  not  be  again 
put  upon  trial  for  the  same  offense. 

In  every  criminal  prosecution  it  is  the  right  of  the  accused  to  be 
informed  of  the  accusation  against  him  and  to  confront  his  aocoi- 
ers.  In  capital  trials  this  right  cannot  be  waived  by  the  prisoner, 
but  it  is  the  duty  of  the  court  to  see  that  he  is  actually  present  at 
each  and  every  step  taken  in  the  progress  of  the  trial.  States- 
BlachvOder,  Phil.  38 ;  State  v.  Oraton,  6  Ired.  164 .  In  proeeca- 
tions  for  lesser  felonies,  the  accused  has  exactly  the  same  rights. 
State  V.  Bray,  67  N.  C.  283.  Whether  the  right  can  be  waived  in 
such  cases  is  a  point  about  which  the  authorities  seem  to  be  still 
divided  —  some  holding  his  actual  presence  to  be  necessary  daring 
the  entire  trial ;  and  others,  that  being  a  right  personal  to  the  a^ 
cnsed  and  established  for  his  benefit,  it  might  be  waived  by  him. 

It  is  not  necessary  that  we  should  decide  the  point  in  this  case, 
as  we  hold  that  the  prisoner  was  deprived  of  this  right,  or  rather  o( 
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the  opportunity  to  exercise  it,  by  the  manner  in  which  the  verdict 
was  allowed  to  be  taken. 

The  record  does  not  disclose  the  condition  of  the  prisoner  during 
the  time  the  jury  were  deliberating  upon  their  verdict — whether 
committed  to  jail  or  not  —  but  it  is  perfectly  manifest  that  the 
action  of  the  jury  in  coming  to  his  room  for  the  purpose  of  delivering 
their  verdict,  was  a  surprise  to  the  judge  himself;  that  it  was  their 
own  act  done  of  their  own  accord.  As  then  it  is  not  to  be  supposed 
that  any  communications  had  passed  between  the  jury  and  the  pris- 
oner>  we  are  forced  to  conclude,  that  like  the  judge,  he  was  not  in- 
formed of  this  purpose  of  the  jury,  and  therefore  could  not  if  he 
wished  have  attended  the  room  of  the  judge  ;  and  therein  he  lost 
that  right  which  the  law  and  Constitution  intended  he  should  en- 
joy. 

The  fact  that  the  counsel  for  the  accused  were  present  and  as- 
sented to  the  rendition  of  the  verdict  at  that  place,  was  well  calcu- 
lated, though  we  presume  not  so  intended,  to  throw  his  honor  off 
Ills  guard  and  cause  him  to  forget  for  the  moment  that  this  right 
of  the  prisoner  to  be  present  at  all  the  stages  of  his  trial,  was  one 
that  counsel  could  not  waive.  Doubtless  the  counsel  themselves, 
for  the  time,  overlooked  it,  and  were  thereby  led  to  yield  an  assent 
beyond  their  power  to  bind  the  prisoner. 

In  the  notes  to  the  case  of  Sherry  v.  Commonwealth^  1  Bennett 
ft  Heard  L.  C.  C,  433,  it  is  declared  that  this  right  of  a  prisoner 
to  be  present  throughout  his  trial  is  inalienable,  and  one  that  can- 
not be  waived  by  counsel,  and  a  number  of  cases  are  cited  in  sup- 
port of  the  position.  And  as  we  concur  therein,  we  hold  that  the 
proceedings  in  the  court  below  resulted  in  a  mistrial  to  the  prisoner. 
^Ve  cannot  however  grant  the  prisoner's  discharge  as  prayed  for, 
being  of  the  opinion  that  the  facts  as  set  out  by  the  court  in  the 
record  do  not  work  a  bar  to  his  being  tried  again.  It  does  not  fol- 
low, say  Bennett  &  Heard,  438,  that  because  a  verdict  is  rendered 
in  the  absence  of  a  prisoner,  he  is  entitled  to  his  discbarge;  it  is 
merely  a  mistrial,  and  the  verdict  should  be  set  aside  and  the  pris- 
oner tried  again. 

In  State  v.  Bullocky  63  N.G.  570,  this  court  say  it  was  never  sup- 
posed that  the  rule  that  a  jury  sworn  and  charged  cannot  be  dis- 
charged without  the  consent  of  the  prisoner,  was  ever  applied  to  any 
bat  a  capital  case.  In  State  y,  Johnson^  75  N.  0.1 23;  22 Am.  Rep.  666, 
WAS  held  that  in  the  trials  for  offenses  less  than  capital,  the  presiding 
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judge  should  afisume  the  Tesponsibiliiy  of  ordering  a  mistrial  vheo- 
ever  he  believes  it  proper  to  do  so  in  f artheranoe  of  jastioe,  ud 
that  his  discretioii  in  such  particulars  was  not  the  subject  of  re- 
view. And  in  the  very  recent  case  of  Stale  v.  Bass,  82  N.  C.  570, 
Jadge  DiLLARD  very  justly  remarks  that  while  many  of  oar  jodgea, 
in  delivering  their  opinions  in  capital  cases  upon  the  discretion  al- 
lowed to  be  exercised  by  the  presiding  judge  in  regard  to  diwharg- 
ing  juries,  have  used  language  sufficiently  broad  to  inclade 
lesser  felonies  within  the  same  restricted  rule,  a  more  carefal 
examination  of  the  cases  would  disclose  the  fact  that  thay  stood 
upon  the  same  level  with  misdemeanors  in  this  particalar;  and  he 
refers  to  a  number  of  cases  in  which  it  had  been  held  that  the  ex- 
ercise of  such  a  discretion  was  not  the  subject  of  review  here.  Id 
Braids  case,  supra^  the  prisoner  was  ordered  to  be  tried  agun. 

We  therefore  overrule  the  motion  of  the  prisoner  to  be  discharged 
and  direct  that  this  be  certified  to  the  Superior  Court  of  CsUwbi 
county  to  the  end  that  further  proceedings  may  be  had  according 
to  law. 

Venin  ie  mm- 

Brrar. 
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(SSPeno.  St.  1&) 

bumranee  — fire  —  "  JfcMp,  have  or  use  " — bentine  for  deaning  —  **  humin§ 

fluid  or  ehemieal  oUs.*' 

A  fire  fnsannoe  poliej  on  a  distillery  forbade  the  ansared  to  "  keep  or  have  " 
on  the  premises  "  petroleam,  naphtha,  bensine,  benzole,  gasoline,  bensine- 
▼amish,"  etc.,  or  to  keep,  have  or  nse  camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oils,"  etc.  Held,  that  thin  did  not  )>rohibit  temporary  tak- 
ing of  bensine  on  the  premises  for  the  cleaning  of  machinery,  and  the  ase 
of  the  same  therefor  Also  Md,  that  whether  benzine  was  a  *'  baming  fluid 
or  chemical  oil "  was  a  question  of  fact.    (See  note^  p.  650.) 

ACTION  on  a  policy  of  fire  insnranco.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Weir  A  Oibwn  and  J.  Dunbar,  for  plaintiff  in  error. 

JV.  If.  Ach&son  and  S.  0.  Schoyer,  for  defendant  in  error. 

Paxsok,  J.  The  first  assignment  of  errror  relates  to  the  nse  of 
benzine  npon  the  insured  premises.  It  was  contended  that  the 
conrt  erred  in  instrncting  the  jury  in  answer  to  the  defendant's 
second  point,  that  if  Hears,  the  assured,  purchased   from  eight  to 
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ten  gallons  of  benzine,  and  used  nearly  the  whole  of  it  in  cleuuiiig 
the  engine,  boilers  and  machinery  of  the  distillery,  and  sach  use 
extended  oyer  a  period  of  about  two  weeks,  there  was  a  violation  of 
one  of  the  conditions  of  the  policy  in  suit  and  avoids  the  same. 

The  condition  in  the  policy  referred  to  is  as  follows:  ''Or  if  the 
assured  shall  keep  or  have,  in  any  place  on  the  insured  premia^ 
where  this  policy  may  apply,  petroleum,  naphtha,  benzine,  benzole, 
gasoline,  benzine-varnish,  or  any  product  in  whole  or  in  part  of 
either;  or  gunpowder,  fireworks,  nitro-glycerine,  phosphorus,  salt- 
petre, nitrate  of  soda;  or  keep,  have  or  use  carophene,  spirit  gas  or 
any  burning  fluid  or  chemical  oils,  without  written  permission  in 
this  policy,  then  and  in  every  such  case,  this  policy  shall  be  void." 

It  will  be  observed  that  in  the  first  portion  of  this  condition  the 
provision  is  that  the  assured  shall  not  keep  or  have "  any  of  the 
enumerated  articles  upon  the  insured  premises,  while  in  the  latter 
portion,  the  "  use"  of  certain  other  articles  is  prohibited,  in  addi- 
tion to  the  restriction  contained  in  the  first. 

The  words  ''  keep  or  have,"  as  applied  to  the  articles  first  enu- 
merated, evidently  were  intended  to  prevent  a  storage  of  the  pro- 
hibited articles  upon  the  premises,  either  permanently  or  babitaally. 
While  the  words  are  used  in  the  disjunctive,  they  are  evidenilr 
synonymous^  and  signify  to  retain  in  possession.  It  would  be  strain- 
ing a  point  to  say  that  bringing  a  prohibited  article  upon  the  prem- 
ises upon  a  single  occasion,  and  for  the  sole  purpose  of  cleaning  ma- 
chinery, was  keeping  or  having  it  there  within  the  meaning  of  the 
policy.  The  evidence  shows,  and  it  is  not  denied,  that  the  can  of 
benzine  used  for  the  purpose  above  stated  was  not  kept  on  the  in- 
sured premises  during  the  period  of  its  use,  but  was  stored  in  a 
bonded  warehouse,  fifty  or  sixty  feet  distant.  The  witness,  William 
Jacobs,  who  cleaned  the  machinery,  got  it  from  the  warehonse 
from  time  to  time  as  he  needed  it. 

The  assured  did  not  keep  or  have  benzine  upon  the  insured  prem- 
ises within  any  reasonable  view  of  the  meaning  of  the  policy.  Bat 
it  is  said  he  used  it  there,  and  that  this  avoids  the  policy.  The 
use  of  benzine  is  not  prohibited  in  terms.  If  prohibited  at  all  it 
must  be  because  benzine  comes  within  the  description  of  burning 
fluid  or  chemical  oils.  We  must  ascertain  the  meaning  of  these 
general  words,  used  in  the  latter  portion  of  the  condition  of  the 
policy,  by  referring  to  the  preceding  special  words.  Tinder  this 
construction  the  words  burning  fluids  or  chemical  oils  must  be 
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held  to  mean  only  such  burning  fluids  and  chemical  oils  as  are  in 
their  nature  like  campbene  or  spirit  gas.  This  was  the  construction 
placed  npon  the  identical  words  in  Wheeler  v.  American  Central 
Insurance  Company ^  6  Mo.  App.  235.  The  same  rnle  is  laid  down  in 
Wood  V.  Northwestern  Ins.  Co.^  46  N.  Y.  421  ;  Morse  v.  Buffalo 
Fire  and  Marine  Ins.  Co.,  30  Wis.  534;  8.  c,  11  Ara.  Rep.  587;  and 
WiUis  V.  Hanover  and  Oermania  Fire  Ins.  Co.,  79  N.  C.  285. 

There  was  no  proof  that  benzine  was  of  like  nature  with  cam- 
pbene or  spirit  gas.  It  is  not  a  matter  of  which  the  court  will  take 
Judicial  notice.  It  is  a  question  of  fact,  to  be  found  by  a  jury  upon 
CTidenoe.  See  Wood  x.  Northwestern  Ins.  Co.  and  Morse  v.  Buffalo 
Fire,  etc,  Co.,  supra. 

We  are  not  disposed  to  give  the  word  **  use  "  in  this  policy  the 
narrow  construction  claimed  for  it.  It  must  have  a  reasonable  in- 
terpretation, such  as  was  probably  contemplated  by  the  parties  at 
the  time  the  contract  was  entered  into.  Nearly  every  policy  of 
iusurance  issued  at  the  present  time  contains  this  condition,  or  a 
similar  one.  What  is  intended  to  be  prohibited  is  the  habitual  use 
of  such  articles,  not  their  exceptional  use  upon  some  emergency. 
The  strict  rule  claimed  by  the  defendants  would  prevent  tlie  as- 
sured from  painting  his  house  or  cleaning  his  furniture,  as  it  would 
be  difficult  to  do  either  without  using  some  of  the  prohibited  arti- 
cles. If  the  company  intended  the  condition  to  cover  such  excep- 
tional uses,  it  ought  to  have  been  plainly  expressed,  and  probably 
would  have  been.  That  any  one  would  knowingly  accept  a  policy 
with  such  a  clause  is  not  probable.  We  are  not  without  abundant 
authority  upon  this  point.  See  Dobson  v.  Sotheby,  M.  &  M.  90 ; 
Sliaw  V.  Robberds,  6  Ad.  &  E.  75;  Orant  v.  Howard  Ins.  Co,,  5  Hill, 
10;  Van  Valkenburgh  v.  Ins.  Co.,  70  N.  Y.  605 ;  Franklin  Ins.  Co. 
V.  Chicago  loe  Co.,  36  Md.  102 ;  s.  a,  II  Am.  Rep.  469;  Raferty  v. 
Ins.  Co.,  29  Me.  97;  O'N&il  v.  Buffalo  Fire  Ins.  Co.,  3  Comst.  122. 
The  case  of  Birmingham  Fire  Ins.  Co.  v.  Kroegher,  83  Penn.  St. 
64;  8.  c,  24  Am.  Rep.  147,  cited  by  defendants,  does  not  apply.  In 
that  case  the  assured  kept  a  barrel  of  petroleum  for  sale  on  the 
premises  covered  by  the  policy. 

As  bearing  upon  this  point,  it  is  proper  to  observe  that  permis- 
sion to  make  repairs  was  indorsed  upon  the  policy.  While  no  point 
was  apparently  made  of  this  in  the  court  below,  and  we  would  not 
therefore  reverse  for  this  reason,  the  fact  is  entitled  to  weight  in 
considering  this  question.  The  permission  to  repair  the  machinery 
Vol.  XX  XVI T— 82 
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carried  with  it  the  right  to  use  each  means  as  might  be  neoeaniy 
for  that  purpose. 

The  second  assignment  also  refers  to  keeping  benzine  npon  thd 
premises,  and  is  coyered  by  what  has  already  been  said.  The  re- 
maining assignments  relate  to  the  use  of  carbon  oil.  It  was  prored 
that  a  small  quantity  had  been  nsed  at  the  same  time  as  the  ben- 
zine, in  cleaning  the  machinery.  It  is  sufficient  to  say  that  carbon 
oil  is  not  among  the  prohibited  articles.  It  is  not  named  in  the 
condition.  If  it  was  of  the  same  nature  as  camphene  and  spirit 
gas,  or  other  enumerated  articles,  it  was  not  shown  to  be  so,  and 
the  court  cannot  take  judicial  notice  of  it  This  i)rinciple  has 
already  been  sufficiently  referred  to. 

All  of  the  assignments  of  error  are  sustained.  Judgment  reyerKd 
and  a  venire  facias  de  novo  awarded. 

Judgment  reversed. 

Kon  BT  ram  RBPOBriB.— See  WUUamB ▼.  Ffo'enum**  Fund  Int.  Co.,  M  N.  Y.  Sfll :  1.0, 
18Am.  Bep.om;HaUv.inniftMice  OOnM  N.  7.908;  a  a.  It  Am.  Bep.  S55;  JfoCmiv. 
JtoriiiButidifiatJtM.Co.,78N.T.SJ0;aa,»Am.  Sep.  149;  also  Me  note,  M  Am.  B^ 
IfiO. 

In  Putnam  ▼.  CommonweaUh  Jfirartmee  Co.,  U.  &  Gfaraoife  Court.  Kocttaeni  Dirtrfcttf 
New  Tork,  Not.  1880,  Uie  policy  prorided:  *'If  In  Beid  premises  there  be  kepi  peuuken. 
naphtha,  gasoline,  bensine,  benaole,  or  bemdne  yamish,  or  there  be  kept  or  used  therrii 
eantphene,  spirit  gas  or  any  burning  fluid,  or  any  chemical  oils,  without  written  ptnrir 
sion  in  this  policy,  then,  and  in  ererj  such  case,  this  |K)Ucy  shall  become  ^oid.*'  BM, 
such  provision  did  not  forbid  the  use  of  naphtha  upon  the  insured  premises  for  the  par 
poses  of  illumination.  It  also  provided  that  "  if  during  this  insuranoe  the  abote^sfl- 
tioned  premises  shall  be  used  for  any  trade,  business  or  vocation,  or  for  storing;  nsisff  v 
vending  therein  any  of  the  articles,  goods  or  merchandise  denominated  haaanloosor  exua 
hasardoua  or  speciaUy  hacardous,  *  •  •  printed  on  the  back  of  this  poUcy.  tfasn  and  tnm 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied  or  used,  tills  poHcy  Ail 
cease  and  be  of  no  force  or  effect.**  Held,  that  *'  burning  fluid  "  did  not  neoes 
any  fluid  that  would  bum,  when  "  burning  fluid  **  was  classed  as  **  Bpecialty  has 
der  such  provision.  Held,  further^  that  the  policy  was  only  soqpended  under  sneh  ( 
while  the  forbidden  use  of  naphtha  continued,  and  that  it  revived  when  such  uss* 
Per  Blatohfobd,  Circ.  J. 

Kerosene  is  not  an  'inflammable  fluid,"  within  a  prohibition  inan  Inauranoepolley  sgifc* 
the  use,  as  lights,  of  **  camphene,  spirit  gas  or  ^rr<"g  fluid,  phosphene,  or  bbj  other  in- 
flammable fluid."  TTood  v.  N.  W.  Ins.  Co.,  46  N.  Y.  421.  The  court  said :  **Tbe  di«egi> 
ants  ask  us  to  take  Judicial  notice  of  its  quaUtlee,  and  that  It  is  In  its  nature  Uks  those,  ff 
we  do  this,  we  are  to  know  that  they  are  not  only  so  slowly  inflammable  as  to  ghe 
lees  light  by  their  gradual  combustion,  but  that  they  are  also  suddenly  ezploaire,  sad  i 
dangerous  and  harmful.  It  is  this  last  chancteriatie,  inflammability,  whkA  Is 
against."  "Nor  do  we  know  that  Judicial  notice  may  be  taken  that  in  aU  cases  the  siticlefl< 
Kerosene  is  explosive.'*  So  in  Mark  v.  N<xt.  F.  Ins.  Co.,  U  Hun,  66B,  It  was  held  not  ueeor 
narily  to  be,  within  a  similar  provision  in  an  insuranoe  poli^,  a  **  bumiiiv  fluid.**  I^e 
court  said:  **  Bumtaig  fluid  cannot  mean  every  fluid  that  will  bum.  Whale  cfl  will bsfa-* 
Kerosene  tea**  rock  or  earth  oU."  BuOuinan  v.  Exchange  F.  Ins.  (>>.,  «1  H.  T.  *  !*• 
court  said :  **  Keroeene  te  not  petroleum .  It  te  made  from  the  latter  by  a  piecMi  of  ^ 
tillatioo  and  reflnement.  But  It  te  a  rock  or  earth  oil.  If  It  to  not,  I  am  unable  to  dMriOrtt*" 

Whether  alcohol  is  within  the  description,  **  camphene,  benzine,  or  any  explosive,'*  ii  • 
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of  fad.  Wbetber  aloohol  is  aa  *'ez|iloelTe,"  ** depends  probabljr  npon  oiroain. 
as  tts  stmgUi,  eiqKMiira,  etc."  WUUb  ▼.  Chnnania  Ins.  Co,,  79  N.  C.  28B. 
In  Cofrrlgan  v.  Lycomino  I'M-  Cu.  58  Yt.  418,  the  policy  insured  a  '  'stocic  la  trade  cobp- 
timOng  ptinelpallj  of  grooeries,  proTlsions,  druKS  and  medicines,  f anoy  goods  and  saoh 
otihar  merohaDdIss  as  is  usually  kept  in  a  ooantry  store,  induding  wines  and  Ifqnors." 
Hetd^  tliat  whether  bensine  is  a  **  drug  **  was  a  question  of  fact.  The  court  said:  **  Web- 
ster dsflaes  a  drug  as  including  any  mineral  substance  used  in  chewiifail  operatioES,  and 
Iha  ooori  eaunot  ssj  that  as  matter  of  law  bensine  is  not  included  in  that  tenn.** 
In  Niagara  Fire  Im.  Oo.  r.  BeOraff^  IS  Mich.  IM,  It  was  held  a <|uestion  of  fact  whwthsr 
and  liquors  are  ** groceries.** 


PUTHSYLTAliriA   RaILBOAD   GoKPANT  Y.   LaHGDOK. 

(ftepenn.8t.  SI.) 

Omrrier — cf  pa$$enger9^^negligen6e,  eontributary^^paiS€nger  if^ured  fMU 

riding  in  baggage  ear. 

A  passenger  who  volcntarily  rides  in  a  baggage  car,  by  permission  of  the 
oondoGtor,  but  against  the  rales  of  the  railroad  conspicaoasly  posted  in  that 
car,  and  ia  injared  in  conseqaenoe  of  riding  there,  cannot  recover  from  the 
railroad  company  on  tbe  groand  of  its  negligence. 

ACTION  of  damages  for  death  occasioned  by  negligence.     The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

Hampton  and  Dalzdl,  for  plaintiff  in  error. 

Barton  d  Sons,  for  defendants  in  error. 

Paxsok^  J.  There  are  certain  facts  in  this  case  which  are  not 
disputed.  Stephen  Langdon^  the  deceased,  to  recover  damages  for 
whose  death  this  action  was  brought,  was  an  employeeof  the  company 
defendant,  but  was  not  engaged  upon  tbo  Western  Pennsylvania 
Railroad  when  the  accident  occurred.  His  position  was  that  of 
night  inspector  of  locomotives  at  the  outer  depot  of  the  Pennsyl- 
vania railroad,  in  the  city  of  Pittsburg.  The  depot  had  been 
burned  by  the  rioters  the  day  before  the  accident  occurred.  He 
lived  upon  the  line  of  the  Western  Pennsylvania  Railroad,  a  few 
miles  out  of  the  city,  and  was  in  the  habit  of  riding  to  and  from  his 
home  daily  on  said  road.  He  travelled  upon  a  commutation  ticket, 
such  as  is  usually  sold  to  passengers.  At  the  time  of  th<'  accident, 
he  was  riding  in  the  baggage-car,  in  violation  of  the  rules  of  tbo 
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€oni])any.  Said  rules  were  cotispicuonsly  posted  in  the  baggage- 
car.  The  particular  rule  in  questioa  is  as  follows  :  ''  They  (tlic 
trainmen)  must  see  that  passengers  are  properly  seated,  and  will 
not  allow  them  to  stand  on  the  platforms  of  the  cars,  nor  ride  id 
the  baggage  nor  mail-cars.  Conductors  and  brakemen  are  in- 
structed to  strictly  enforce  this  rule,  and  it  is  expected  that  pas- 
sengers will  cheeif ully  comply,  as  the  rule  is  one  intended  for  their 
own  safety,  it  being  particularly  dangerous  for  passengers  to  be  on 
platforms  as  trains  approach  stations."  Whilst  Langdon  was  sit- 
ting in  the  baggage-car,  and  after  the  train  had  left  Sharpsburg,  it 
collided  with  the  mail-train,  injuring  him  so  severely  that  his 
death  occurred  within  a  few  hours  thereafter.  Had  he  been  in  the 
«moking-car,  or  in  any  of  the  passenger-cars  he  would  not  hare 
been  injured.  After  the  accident  he  stated  to  some  of  the  wiu 
nesses,  that  if  he  had  not  gone  into  the  baggage-car  he  would  not 
have  been  hurt 

The  right  of  a  railroad  company  to  make  reasonable  rules  for  its 
own  protection,  and  for  the  safety  and  convenience  of  passengers, 
has  been  repeatedly  recognized.  Sullivan  y.  Phila.  R,R.  Co.,  6  Casey, 
234 ;  Powell  v.  Penn.  B.  R,  Co.,  32  Penn.  St.  414  ;  West  Chesier  i 
Phila.  R.  R.  Co.  v.  Miles,  6  P.  F.  Smith,  209  ;  Pilts.  A  Conn.  R.  A 
Co.  V.  McClurg,  6  id.  294 ;  CetiL  R.  R.  Co.  v.  Gh-een,  5  Norris,  421 ; 
O'Donnellv.  Allegheny  Valley  R.  R.  Co.,  9  P.  P.  Smith,  239.     Soch 
companies  are  held,  and  very  properly,  to  a  strict  measure  of  re- 
sponsibility in  cases  of  injuries  to  passengers.  It  is  not  unreasonable 
that  they  should  have  the  right  to  require  passengers  to  observe  snch 
proper  regulations,  as  are  essential  to  their  own  safety.   With  all  the 
care  such  corporations  can  exercise  in  the  perfection  of  their  road* 
bed  and  machinery,  and  in  the  selection  of  their  servants^  accidents 
involving  injuries  and  loss  of  life  will  frequently  occur.    This  must 
continue  to  be  the  case  so  long  as  iron  and  wood  are  destructiblei 
and  dependence  is  placed  upon  the  fidelity,  the  vigilance,  and  the 
judgment  of  servants.  A  misplaced  switch  or  an  inaccurately  worded 
telegram  may  send  a  train  to  destruction.    In  such  and  other  like 
cases,  the  company  is  liable  to  the  party  injured.  The  practical  im- 
possibility of  avoiding  all  accidents  by  rail  furnishes  no  good  reason 
why  such  corporations  shall  not  respond  in  damages  for  theinjorief 
caused  by  the  negligence  of  their  servants,  when  and  so  often  as 
the  same  occurs.     Such  being  the  measure  of  their  responsibDitTy 
may  they  protect  themselves  so  far  as  to  require  passengers  to  con- 
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form  to  reasonable  rales  intODded  to  lessen  the  chances  of  their 
being  injured  ?  We  know  of  no  well-considered  case  which  holds 
that  they  may  not  do  so^  nor  has  any  sufficient  reason  been  shown 
why  they  should  not.  In  doing  so^  they  at  least  seek  to  guard  the 
liyes  of  their  passengers. 

The  baggage-car  is  a  known  place  of  danger.  In  this  respect  it 
differs  from  the  cow-catcher  and  the  platform  only  in  degree,  it 
is  placed  ahead  of  the  passenger-cars  and  next  to  or  near  the  loco- 
motive. In  cases  of  collision^  it  is  the  first  car  to  give  way  to  the 
shock,  and  frequently  is  the  only  one  seriously  injured.  It  is 
treated  as  dangerous  by  the  rules  of  all  well-regulated  companies, 
and  the  rule  of  the  defendant  company  emphatically  declared  it  to 
be  80.  An  infant  or  an  idiot  might  be  excused  for  riding  in  such 
a  position,  by  reason  of  his  lack  of  mental  capacity,  but  an  intelli- 
gent man,  accustomed  to  railroad  travel,  must  be  presumed  to  know 
its  danger.     It  is  patent  and  the  same  under  all  circumstances. 

Can  a  passenger  who  voluntarily  leaves  his  proper  place  in  the 
passenger-car,  in  violation  of  the  rules  of  the  company,  to  ride  in 
the  baggage-car,  or  other  known  place  of  danger,  and  who  is  injured 
in  consequence  of  such  violation,  recover  damages  for  such  injury? 
We  are  not  speaking  of  a  possible  accident,  the  result  of  a  brief 
visit  to  the  baggage-car  to  give  some  needed  direction  about  a  pas- 
senger's luggage,  to  have  it  re-checked,  or  for  any  other  legitimate 
purpose,  but  of  a  person  who  rides  in  a  baggage-car  in  violation  of 
a  known  rule  of  the  company,  and  who  is  injured  in  consequence 
of  such  violation. 

In  considering  this  question,  regard  must  be  had  to  the  character 
of  the'  rule  violated.  The  rules  adopted  by  railroad  companies  are 
a  part  of  their  police  arrangements.  Some  of  them  are  for  the  con- 
venience of  the  company  in  the  management  of  its  business.  Others 
are  for  the  comfort  of  passengers,  and  yet  others  have  regard  exclu- 
sively to  the  safety  of  passengers.  The  distinction  between  them, 
and  the  difference  m  the  consequences  of  their  violation,  is  manifest 
As  an  illustration  :  it  would  be  unreasonable  to  hold  that  the  vio- 
lation of  the  rule  against  smoking  could  be  set  up  as  a  defense  to 
an  action  for  personal  injuries  resulting  from  the  negligence  of  the 
company.  On  the  other  hand,  should  a  passenger  insist  upon  rid- 
ing upon  the  cow-catcher,  in  the  face  of  a  rule  prohibiting  it,  and 
as  a  consequence  should  be  injured,  I  apprehend  it  would  be  a  good 
defense  to  an  action  against  the  company,  even  though  the  negli- 
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gence  of  the  letter's  servants  was  the  cause  of  the  collision  or  other 
accident,  by  which  the  injury  was  occasioned.  And  if  the  passen- 
ger thus  recklessly  exposing  his  life  to  possible  accidents  were  a 
sane  man,  more  especially  if  he  were  a  railroad  man,  it  is  difficalt 
to  see  how  the  knowledge  or  even  the  assent  of  the  condnctor  to  his 
occupying  such  a  position  could  affect  the  case.  There  can  be  do 
license  to  commit  suicide.  It  is  true  the  condnctor  has  the  con- 
trol of  the  train  and  may  assign  passengers  their  seats.  But  he 
may  not  assign  a  passenger  to  a  seat  on  the  cow-catcher,  a  position 
on  the  platform,  or  in  the  baggage-car.  This  is  known  to  ereiy 
intelligent  man  and  appears  upon  the  face  of  tho  rule  itself.  He  is 
expressly  required  to  enforce  it,  and  to  prolnbit  any  of  the  sets 
referred  to,  unless  it  be  riding  upon  the  cow-catcher,  which  is  so 
manifestly  dangerous  and  improper,  that  it  has  not  been  deemed 
necessary  to  prohibit  it.  We  are  unable  to  see  how  a  conductor, 
in  Tiolation  of  a  known  rule  of  the  company,  can  license  a  man  to 
occupy  a  place  of  danger  so  as  to  make  the  company  responsible. 
It  is  otherwise  as  to  rules  which  are  intended  merely  for  the  con- 
venience of  the  company  or  its  passengers.  It  was  said  by  Wood- 
ward, J.,  in  Sullivan  v.  The  Railroad  Co.,  supra,  that  ''on  the 
part  of  the  passenger,  his  assent  is  implied  to  all  the  oompanT's 
reasonable  rules  and  regulations  for  entering,  occupying  and  leaving 
their  cars ;  and  if  injury  befall  him  by  reason  of  his  disregard  of 
regulations,  which  are  necessary  to  the  conduct  of  the  business  of 
the  company,  the  company  are  not  liable  in  damages,  even  thongh 
the  negligence  of  their  servants  concurred  with  his  own  negligenoe 
in  causing  the  mischief. '^  This  principle  is  even  broader  than  the 
one  we  are  now  contending  for.  We  only  assert  here,  thai  if  s 
passenger  willfully  violates  a  known  rule  intended  for  his  safety,  and 
18  injured  in  consequence  of  such  violation,  he  is  not  entitled  to 
recover  damages  for  such  injury. 

We  are  not  aware  that  the  foregoing  views  conflict  with  an;  of 
our  own  cases.  They  may  not  harmonize  with  some  of  the  diets 
which  lie  scattered  through  them,  but  a  careful  examination  of  the 
points  decided  shows  no  serious  embarrassment.  In  (yDonnett  t. 
TTie  Allegheny  Railroad  Company,  9  P.  P.  Smith,  239,  one  of  the 
cases  relied  upon  to  sustain  the  contrary  view,  the  court  below  in- 
structed  the  jury,  as  we  gather  from  the  opinion  of  Aoxew,  J. : 
''Summing  up  the  doctrine  of  the  court  as  found  in  the  charged 
answers  to  the  points,  it  was  this  :  That  the  baggage-car  is  an  in^ 
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proper  place  for  a  passenger^  and  whether  the  rale  of  the  company 
forbidding  him  to  be  there  is  made  known  to  him  or  not,  his  own 
intelligence  should  teach  Iiim  that  it  is  not  his  proper  place ;  that 
if  he  leave  his  seat  in  the  passenger-car  to  go  into  the  baggage-car, 
he  is  gailty  of  negligence  ;  that  nothing  less  than  a  direction  or  an 
inyitation  from  the  conductor  to  go  there  will  excuse  his  negligence, 
and  SQch  direction  or  inyitation  should  not  be  inferred  from  the 
mere  fact  that  he  had  been  accustomed  to  ride  frequently  in  the 
baggage-car,  with  the  knowledge  of  the  conductor  and  without  ob- 
jection.   The  judge  therefore  instructed  the  jury  that  if  the  plaint- 
iff left  the  passenger-car  without  the  direction  or  invitation  of  the 
conductor,  he  did  what  no  passenger  has  a  right  to  do,  even  though 
he  had  been  accustomed  to  ride  there  with  the  knowledge  of  the 
conductor  and  without  objection."    It  will  be  noticed  that  this 
court  did  not  deny  the  correctness  of  this  ruling  as  an  abstract 
proposition.     It  was  merely  held  that  it  was  not  correct  as  applied 
to  the  facts  of  that  case.    It  was  said  by  the  court :  **  In  view  of 
the  evidence  this  instruction  was  erroneous."    What  was  the  evi- 
dence ?    Again  I  quote  from  the  opinion  :  ''  The  plaintiff  had  been 
riding  in  the  baggage-car  for  about  two  months.    Murphy,  the 
conductor,  himself  admitted,  that  Listen's  men  rode  frequently  in 
the  baggage-car  without  his  objecting  ;  that  he  never  ordered  them 
out.     When  they  got  on  that  car,  they  generally  remained  there 
without  objection ;  that  he  had  no  recollection  of  requesting  them 
to  go  into  the  passenger-car,  and  that  he  liad  not  at  any  time  re- 
quested the  plaintiff  to  leave  tlie  baggage-car.     The  reason  for  this 
is  obvious.    These  hands,  though  passengers  on  the  train  from  the 
terms  of  their  employment,  still  retained  the  outward  appearance 
of  employees.     They  were  in  their  working  clothes,  which,  owing 
to  their  employment,  were  doubtless  often  soiled  and  filled  with 
perspiration.     They  were  probably  at  times  not  considered  travel- 
ling companions  for  those  who  sat  in  the  passenger-cars,  and  at 
times  the  cars  were  probably  filled.    It  was  not  at  all  unnatural 
that  they  themselves  should  wish,  and  that  the  conductor  should 
desire  them  to  travel  on  the  baggage-car  out  of  the  immediate 
presence  of  the  passengers.     Under  these  circumstances  it  cannot 
be  justly  said  of  them,  as  of  ordinary  passengers,  '  that  any  one 
who  18  possessed  of  sufficient  intelligence  to  travel  should  be  held 
to  know  that  the  baggage-car  is  not  an  appropriate  place  for  pas- 
sengers,' nor  to  8ay,although  the  consent  of  the  conductor  to  riding 
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there  may  be  inferred  from  these  facts,  vet  it  does  not  follow  that 
the  company  is  liable,  unless  it  is  shown  that  they  were  there  st 
the  invitation  or  by  the  direction  of  the  conductor,"    and  in  con- 
cluding his  opinion  the  learned  judge  said :  '^  From  the  evidence  in 
this  case  the  jury  might  reasonably  conclude  that  O'Donnell  was 
in  the  baggage-car  with  the  permission  of  the  conductor,  and  for 
the  benefit  of  the  company,  and  was  rightfully  there  at  the  time  of 
the  accident.''    It  will  be  observed  that  the  case  was  put  mainlj 
upon  the  ground  that  the  plaintiff  and  his  co-employees  had  beeu 
riding  in  the  baggage-car  daily  for  two  months  under  circumstaoce^ 
which  would  justify  the  jury  in  finding  that  it  was  an  arrangemeui 
for  the  benefit  of  the  company.     It  may  be  conceded  that  if  a  bag- 
gage-car is  used  as  a  passenger-car  for  months,  the  full  measure  of 
responsibility  would  attach.     There  is  nothing  of  the  kind  here: 
The  deceased  was  riding  in  the  baggage-car  for  his  own  convenience, 
and  to  have  a  chat  with  the  baggage-master,  with  whom  he  appear^ 
to  have  been  intimate.     The  assent  or  even  th^  knowledge  of  the 
conductor  was  not  shown.     The  jury  were  allowed  to  guess  at  it  bj 
reason  of  the  submission  of  this  question  of  fact  upon  clearly  in- 
sufiScient  evidence.     In  LacJkawaunas^nd  BharMhurg  Railroad  Co. 
V.  Chenewithy  2  P.  F.  Smith,  382,  there  was  a  violation  of  the  mles 
of  the  company,  but  it  was  a  rule  that  had  no  relation  to  the  plaint- 
iff's safety  as  a  passenger.     He  induced  some  of  the  company's 
employees,  in   the  absence  of   the  superintendent,  to  attach  his 
freight-car  to  a  passenger  train,  agreeing  to  run  all  risks,  and  to 
attend  to  the  brakes  on  his  own  car.    The  engine  ran  over  a  cow, 
by  means  of  which  the  plaintiff  was  injured.     It  is  manifest  the 
facts  of  this  case  have  no  analogy  to  that  of  a  passenger  who  leavea 
his  seat  in  the  cars,  and  rides  in  a  known  place  of  danger,  in  viob- 
tion  of  the  company's  rules.     The  court  evidently  had  this  view, 
for  it  was  said  by  Mr.  Justice  Thompsok,  in  delivering  the  opinion: 
''If  a  passenger  puts  himself  out  of  place,  and  in  a  place  of  danger, 
and  18  injured  as  the  result,  this  is  damnum  absque  injuria,  and  he 
cannot  recover."    The  recent  case  of  Creed  v.  Penn,  R.  R.  Co.  66 
Penn.  St,  139 ;  27  Am.  Rep.  693,  also  rests  upon  an  entirely  different 
state  of  facts.    There  the  deceased  was  riding  in  the  caboose-car  at  the 
rear  end  of  the  train,  in  violation  of  the  rules  of  the  company. 
But  it  nowhere  appeared  that  the  rule  violated  was  intended  for 
the  safety  of  passengers,  nor  was  it  even  alleged  that  the  caboose- 
car  was  a  place  of  danger.    On  the  contrary,  it  was  said,  bj  Mr. 
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Jaatioe  (Gordon:  '^  No  presnmption  of  negligence  can  arise,  either 
in  fact  or  in  law,  from  the  fact  of  Greed's  occupancy  of  the  caboose, 
for  there  is  no  evidence  that  it  was  in  any  degree  more  unsafe  than 
any  other  car  on  the  train.  It  was,  indeed,  under  all  ordinary  cir- 
cumstances, the  one  that  was  the  most  safe ;  from  collisions  in 
front  of  train  it  was  protected  by  the  cars  which  preceded  it,  and 
from  dangers  behind,  being  itself  a  lookout,  it  was  guarded  by  the 
constant  yigilance  of  the  employees/'  The  distinction  between 
this  case  and  the  one  in  hand  is  so  palpable  that  further  reference 
to  it  is  unnecessary. 

Our  own  cases  give  us  no  trouble.  Nor  is  there  serious  di£Bculty 
in  the  authorities  outside  of  this  State  that  have  been  called  to  our 
attention.  In  Dunn  v.  Orand  Trunk  Railway  Companyj  58  Me. 
187;  8.  c,  4  Am.  Rep.  267,  the  plaintiff  got  on  board  a  freight 
train  in  violation  of  the  rules  of  the  company.  The  conductor  did 
not  put  him  off,  nor  request  him  to  leave,  but  accepted  his  fare  as  a 
first-class  passenger.  It  was  held,  that  he  was  entitled  to  recover 
for  injuries  caused  by  the  negligence  of  the  company's  servants. 
Uere,  the  conductor  accepted  his  fare  as  a  first-class  passenger,  and 
permitted  him  to  take  his  seat  in  the  saloon-oar  of  the  freight 
train.  There  was  no  point  that  it  was*a  place  of  danger,  nor  that 
the  rule  was  intended  for  the  safety  of  passengers.  On  the  con- 
trary, it  was  manifestly  a  mere  police  regulation  in  the  interests  of 
the  company.  It  was  said  by  Appleton,  G.  J.,  in  delivering  the 
opinion  of  the  court:  '^If  any  extraordinary  danger  arises  from 
the  violation  of  the  known  rules  of  the  company,  as  by  standing 
on  the  cars  when  in  motion,  the  passenger  violating  the  rules  as- 
sumes the  special  risks  resulting  from  such  violation.  But  if  the 
act  of  the  passenger  in  no  way  conduces  to  the  injury  received, 
the  carrier  must  be  held  responsible  for  the  necessary  consequences 
of  his  negligence  or  want  of  care.*'  Isbell  v.  New  York  £  New 
Hapen  Railroad  Company,  27  Gonn.  393,  was  an  action  brought 
to  recover  damages  for  cattle  killed  upon  the  track,  and  has  no 
application.  J^eilh  v.  Pinkham,  13  Me.  501,  was  a  case  of  injury 
to  a  passenger  by  stage.  He  took  a  seat  on  the  outside  of  the 
coach,  there  being  a  vacant  seat  inside,  after  being  told  that  if  he 
did  so  it  would  be  at  his  own  risk.  The  defendant  asked  nn  in- 
struction that  if  plaintiff  had  been  directed  to  take  an  inside  seat 
he  could  not  recover.  Appleton,  J.,  said:  ^'  If  the  plamtiff  was 
injured  through  his  or  their  neglect,  he  being  in  the  exercise  of 
Vol.  XXXVII— 88 
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ordinary  and  common  care  in  the  way  of  contributing  to  the  injury 
by  h  is  position,  he  might  well  maintain  this  suit.    The  fact  that  the 
plaintiff  took  his  position  outside  was  a  circumstance  proper  for  the 
consideration  of  the  jury  in  determining  whether  bis  negligence 
contributed  in  any  way  to  the  production  of  the  injury.    Bat  the 
requested  instructions  took  from  the  jury  all  inquiries  as  to  the  at- 
tendant negligence,  and  they  were  rightfully  widiheld."    Here,  the 
plaintiff  took  a  seat  intended  for  passengers  and  usually  so  occupied. 
If  it  was  a  place  of  danger,  such  fact  did  not  appear,  and  it  maybe 
safely  said  as  a  general  rule,  the  result  of  every  intelligent  man's 
e^perienee,  that  an  outside  seat  on  a  stage-coach  cannot  be  pro- 
nounced extra  hazardous  as  a  matter  of  law.  It  was  properly  left  to 
the  jury.  HueUenhamp  v.  CUizen^s  Railway  Company^  37  Ma  537, 
was  an  injury  to  a  passenger  whilst  standing  on  the  platform  of  t 
city  car.  No  notice  was  given  not  to  ride  there,  nor  was  any  rale  of 
the  company  shown.     The  question  whether  it  was  a  position  of 
danger  was  not  raised,  and  there  is  little  analogy  in  this  respect  be- 
tween a  horse-car  in  a  city,  and  a  car  propelled  by  steam.  Sichimwi 
V.  Sacramento  Valley  Railroad  Company y  18  Cal.  351,  was  a  case  of 
a  passenger  who  was  injured  by  an  accident  caused  by  cattle  upon 
the  track.    It  is  not  in  poinl.    In  Washburn  v.  Nashvilh  £  CkaUa- 
nooga  Railroad  Company^  3  Head,  638,  the  plaintiff  was  injored 
whilst  riding  in  the  baggage-car.     In  this  respect  it  resembles  the 
case  under  consideration.     But  here  the  analogy  ceases.    The 
plaintiff  was  travelling  upon  a  pass,  and  the  principal  question  ms 
whether  he  could  recover  for  that  reason.    This  question  wu 
settled  by  Railroad  Company  v.  Derby,  14  How.  468.     No  pmn^ 
was  made  in  regard  to  a  rule  of  the  company  prohibiting  the  ox 
of  the  baggage-car  for  passengers,  nor  was  the  fact  of  its  being  t 
place  of  danger  referred  to.     Carroll  v.  New  York  dt  New  Hattih 
Railroad  Ccompany,  1  Duer.  571,  was  a  case  decided  in  the  Superior 
Court  of  the  city  of  New  York,  and  much  relied  upon  as  sastain- 
ing  the  opposite  view.    There,  as  here,  the  plaintiff  was  injured 
whilst  in  the  baggage-car,  and  would  have  escaped  if  he  had  been 
in  the  passenger-car.    The  court  recognized  the  fact  that  the  bsg- 
gage-car  was  a  place  of  danger,  but  held,   that  inasmuch  as  he 
was  there  with  the  knowledge  and  consent  of  the  conductor,  he  wis 
there  rightfully,  and  was  entitled  to  recover.     But  there  was  no 
question  made  of  the  violation  of  such  a  rule  as  we  have  here,  nor 
was  even  the  existence  of  a  similar  rule  shown.    In  its  absence,  it 
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may  well  be  that  the  assent  of  the  condnotor  gave  him  the  right  to 
be  in  the  baggage-oar,  and  if  he  was  there  lawfully,  under  all  the 
anthorities  he  was  entitled  to  reeoyer.  Jcusobits  v.  Si.  Pavl  &  Chu 
cago  Railway  Company y  20  Minn.  125 ;  s.  c,  18  Am.  Rep.  360,  was 
also  a  case  of  injury  to  a  passenger  who  was  riding  in  the  baggage- 
oar,  contrary  to  the  rule  of  the  company.  The  court  said  there 
was  a  conflict  of  evidence  as  to  whether  the  plaintiff  had  been  noti- 
fied of  the  rule,  but  that  inasmuch  as  he  was  shown  to  have  been 
there  with  the  knowledge  and  assent  of  the  condactor,  it  made  no 
difference.  The  learned  judge  who  deliyered  the  opinion  relied 
upon  Railroad  Co.  y.  Chenewith  and  the  line  of  cases  I  have  just 
discussed.  Whatever  there  is  of  confusion  upon  this  question  arises 
from  the  misapplication  of  the  rule  in  Railroad  Co.  v.  Chonewith 
and  its  cognate  cases.  The  difference  between  a  rule  for  the  con- 
venience of  the  company,  and  one  for  the  safety  of  the  passenger 
has  been  entirely  lost  sight  of.  In  the  former,  the  company  would 
be  liable  unless  the  violation  was  the  cause  of  the  accident  produc- 
ing the  injury;  in  the  latter,  it  is  sufllcieut  to  relieve  the  company 
that  the  injury  was  received  in  consequence  of  the  violation  of  the 
rule,  and  this,  notwithstanding  the  fact  that  the  negligence  of  the 
company's  servants  was  the  cause  of  the  accident.  We  do  not  re- 
gard Jacobus  V.  The  Railroad  Co.  as  entitled  to  weight  as  authority. 
The  reasoning  of  the  court  is  not  satisfactory,  and  the  authorities 
cited  do  not  sustain  the  position  assumed  by  the  learned  judge  who 
delivered  the  opinion. 

I  am  not  aware  that  it  has  been  decided  in  any  well  considered 
case  that  a  passenger  may,  as  a  matter  of  right,  ride  in  the  baggage- 
car  at  the  risk  of  the  company.  In  a  few  cases  it  has  been  held 
that  the  assent  of  the  conductor  is  sufBcient  to  charge  the  latter 
with  the  consequences  of  such  act,  that  it  amounts  to  a  waiver  of 
the  mle  forbidding  passengers  to  ride  in  the  baggage-car.  But 
how  can  a  conductor  waive  a  rule  which,  by  its  very  terms,  he  is 
commanded  to  enforce  ?  He  may  neglect  to  enforce  it,  and  when 
the  rule  is  a  mere  police  arrangement  of  the  company,  such  neglect 
may  perhaps  amount  to  a  waiver  as  between  the  passenger  and  the 
company.  But  when  the  rule  is  for  the  protection  of  human  life 
the  case  is  very  different.  We  are  not  disposed  to  encourage  con- 
ductors or  other  railroad  ofiSoials  in  violating  reasonable  rules  which 
are  essential  to  the  protection  of  the  travelling  public.  If  it  is 
once  understood  that  a  man  who  rides  in  a  baggage-car  in  violation 
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of  the  rules  does  so  at  bis  own  risk,  we  shall  have  fewer  acddenU 
of  this  description. 

On  the  other  side  we  have  the  case  of  Eobertson  v.  £rie  RaHroai 
Co.y  22  Barb.  91,  in  which  case  it  was  held,  that  where  one  rod« 
upon  the  engine  in  violation  of  the  known  rules  of  the  compaoy, 
and  was  there  injured,  he  could  not  recover,  notwithstanding  he 
was  there  with  the  assent  of  the  engineer ;  and  our  own  case  of 
Pittsburgh  and  Connellsville  Railroad  Co.  v.  McClurgy  6  P.  F.  Smith, 
294,  in  which  it  was  held,  that  where  a  traveller  '^  puts  his  elbov 
or  his  arm  out  of  a  car  window,  voluntarily,  without  any  qnalifyiog 
circumstances  impelling  him  to  do  it,  it  is  negligence  in  se;  and 
where  that  is  the  state  of  the  evidence  it  is  the  duty  of  the  coart  to 
declare  the  act  negligence  in  law.^ 

The  plaintiffs  must  be  held  to  a  knowledge  by  Langdon,  the  de- 
ceased, of  the  rule  in  question.  Aside  from  the  fact  that  it  was 
conspicuously  posted  in  the  baggage-car,  it  is  not  disputed  that  the 
deceased  was  an  employee  of  the  defendant  company;  that  he  wu 
temporarily  out  of  work,  as  was  alleged,  by  reason  of  the  hnrning 
of  the  depot  is  not  material.  Whilst  all  his  rights  as  a  passenger 
are  conceded,  his  position  was  such  that  he  must  have  been  familiar 
with  a  rule  that  is  generally  known  to  every  intelligent  man  wno 
travels  by  rail. 

We  need  not  pursue  the  subject  further.  We  regard  the  weight 
of  authority  as  with  the  principle  indicated,  and  it  is  sustained  bj 
the  sounder  reason.  Under  the  facts  of  this  case  the  defendant's 
1st,  2d,  6th  and  7th  points  should  have  been  aflSrmed  withoat 
qualification. 

[Omitting  a  statutory  consideration.] 

For  the  reasons  given  we  are  of  opinion  that  the  defendaoft 
eighth  point  should  also  have  been  affirmed. 

Judgment  rever$$iL 
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(9B  Peon.  St.  58.) 

8aIe—eondUumal — tUie  of  b<mafide  purchaser  from  vendee. 

PmnitiiTe  was  sold  upon  the  written  agreement  of  the  purchaser  to  pay  not  less 
than  five  dollars  a  week  until  the  price  was  paid,  the  goods  to  be  and  re- 
main the  property  of  the  seller,  subject  to  removal  upon  failure  to  make  any 
or  all  of  such  payments.  The  furniture  was  delivered  to  the  purcliaser,  and 
he  failed  to  make  any  payment,  and  sold  it  to  a  third  person  who  had  no 
knowledge  of  the  agreement.  HeUd,  that  the  latter  got  valid  title.  (See 
note,  p.  664.) 

REPLEVIN.     The  opinion  states  the  case.     The  plaintiff  had 
jadgment  below. 

Dnff  &  Alcorn,  for  plaintiff  in  ferror. 

Kennedy  <t  Dotyy  for  defendant  in  error. 

Paxsok,  J.  It  has  long  been  an  established  rnle  in  Pennsylvania^ 
that  a  sale  and  delivery  of  personal  property^  with  an  agreement 
that  the  ownership  shall  remain  in  the  vendor  until  the  purchase- 
money  is  paid,  is  fraudulent  and  void  as  to  the  creditor  of  the  vendee, 
and  innocent  purchasers.  Yet  there  are  exceptions  to  the  rule,  that 
possession  must  accompany  the  ownership  of  chattels.  It  was  said 
by  TiLGHMAN,  C.  J.,  in  Martin  v.  Mathioi,  14  S.  &  R.  214;  16  Am. 
Dec.  491,  that  "  There  are  certain  necessary  and  lawful  contracts  by 
which  the  owner  parts  with  the  possession,  and  yet  fraud  cannot  be 
presumed.  Such  are  the  contracts  of  lending  and  hiring,  both  very 
useful,  and  without  which  society  could  not  well  exist.  It  is  of  the 
essence  of  these  that  the  owner  should  give  up  the  possession  for  a 
time."  Various  devices  have  been  resorted  to  at  times  to  evade  the 
above  rule,  but  it  is  believed  in  the  long  line  of  cases  upon  this  sub- 
ject it  has  not  been  substantially  departed  from.  There  have  been 
numerous  cases  of  bailment,  some  of  them  perhaps  very  close  upon 
the  border,  where  no  present  contract  of  sale  is  made,  that  have 
lx»en  excepted  from  the  operation  of  the  rule.  Any  apparent  con- 
flict between  decided  cases  is  doubtless  owing  to  the  difficulty  of 
applying  the  principle  referred  to  to  the  facts  of  a  particular  case. 
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The  transaction  between  the  plaintiffs  below  and  0.  B.  Carpen- 
ter was  not  a  bailment  either  in  form  or  sabstance.  It  was  not  a 
lending  of  the  goods,  nor  was  it  a  contract  of  hiring.  It  was  a 
sale  of  the  farniture  for  a  stipulated  sum  or  price,  and  was  so 
charged  upon  plain  tifb' books.  The  delivery  however  was  made 
npon  an  agreement  signed  by  Carpenter  to  pay,  **  not  less  than  fife 
dollars  for  each  sncceeding  week,  until  the  above  amount  (tlI3.75, 
the  price  of  the  articles)  is  paid  ;  the  goods  above  enumerated  to  be 
and  remain  the  property  of  D.  W.  Huntsman  ft  Co.,  subject  to 
removal  by  them  or  their  order,  upon  any  failure  tp  make  any  or  all 
of  the  above  payments .''  The  purchaser  having  received  the  far- 
niture under  this  agreement,  placed  it  in  his  house,  and  failed  to 
make  any  of  the  stipulated  payments;  and  finally  sold  it  to  tiie 
defendant  below,  who  took  it  without  notice  of  the  agreement  The 
court  below  held  under  the  authority  of  Entota  v.  JShin,  29  P.  F. 
Smith,  488,  that  the  defendant  took  no  title,  and  the  plaintift 
were  entitled  to  recover. 

A  number  of  authorities  were  cited  as  sustaining  the  ruling  of 
the  court  A  brief  reference  to  them  may  not  be  out  of  place. 
Clark  V.  Jcufk,  7  Watts,  375,  was  a  loan  of  personal  property,  sab- 
ject  to  be  turned  into  a  sale  at  a  future  time  upon  compliance  with 
certain  conditions.  It  was  said  by  the  court :  *^  Properly  speak- 
ing, there  was  not  a  sale,  but  a  contract  to  sell  at  a  f nture  day, 
and  the  delivery  in  the  meantime  was  a  loan  subject  to  be  turned 
into  a  sale  by  compliance  with  certain  conditions."  Myers  v.  Har- 
vey ^  2  P.  &  W.  478,  was  a  clear  case  of  bailment  The  personal 
property  in  question  had  been  purchased  at  a  sheriff's  sale  and  left 
in  the  possession  of  the  defendant,  under  a  lease  from  the  purchaser. 
In  Lehigh  Company  v.  Fields  8  W.  &  S.  232,  there  was  merely  an 
agreement  for  a  future  sale.  There  was  no  present  sale  between 
the  parties ;  the  boatmen  were  the  servants  of  the  company;  the 
boats  in  question  remained  in  the  ostensible  ownership  of  the  com- 
pany; they  retained  their  places  on  the  company's  register  and  were 
not  distinguishable  from  their  other  boats;  the  men  had  merely  the 
privilege  of  buying  them  at  a  future  time  when  a  bill  of  sale  was 
to  be  made  therefor.  Rose  v.  8iory,  1  Barr,  190,  is  an  authority  bo 
strongly  the  other  way,  that  we  need  not  discuss  it  No  fault  ii 
found  with  the  principle  cited  therefrom,  that "  where,  by  the  tenni 
of  the  contract,  the  vendee  receives  a  chattel  to  keep  for  u  certain 
time,  and  then  to  become  the  owner  of  it,  if  he  has  paid  the  stipn- 
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lated  price,  otherwise  to  pay  for  its  nse,  he  receives  it  as  bailee,  and  the 
property  is  not  changed  until  the  price  is  paid/'  This  principle  does 
not  apply  here,  for  we  have  no  snch  facts.  Raws  y.  Sharpy  1  P.  F.  Smith, 
26,  was  a  bailment  Sharp  by  writing  let  to  Ooff  two  billiard  tables 
for  nine  months,  Goff  to  use  them  at  his  place  of  business;  pay  a  cer- 
tain sum  for  their  use,  and  at  the  end  of  the  term  to  re-deliver  them; 
and  if  then  Goff  had  complied  with  the  covenants  of  the  agreement, 
Sharp  was  to  make  him  a  bill  of  sale  of  the  tables,  the  consideration 
for  which  was  to  be  the  sum  paid  for  their  use.  This  was  held  to 
be  a  bailment  for  the  use  of  the  tables,  with  provision  for  sale  in 
case  of  payment  of  the  price.  Tn  Chamberlain  v.  Smith,  8  Wright, 
431,  there  was  a  contract  by  which  a  yoke  of  oxen  was  delivered  to 
a  hirer,  ''to  keep  and  work  in  a  reasonable  farmer-like  manner  for 
the  term  of  one  year  ;  said  cattle  to  be  returned  in  one  year.  But 
the  said  McWharter  (the  hirer)  has  the  privilege,  by  paying  $40 
and  legal  interest  at  the  expiration  of  the  year,  to  keep  said  cattle.'' 
Mr.  Justice  Stbokq  who  delivered  the  opinion  of  the  court,  in 
speaking  of  this  contract  said  :  ''  It  was  a  bailment,  not  a  sale;  a 
bailee  received  them  to  keep  and  use.  He  engaged  to  keep  and  use 
them  in  a  reasonable  farmer-like  manner,  and  to  return  them  at  the 
end  of  the  year.  All  this  looks  to  a  contract  of  hire  and  nothing 
else.  Then  follows  the  provision,  that  if  the  bailee  would  pay  a 
definite  sum  at  the  end  of  the  period  for  which  the  cattle  were  let, 
they  should  be  his,  but  without  any  obligation  on  his  part  to  buy 
them.  No  doubt  a  sale  and  delivery  of  personal  property,  with  an 
agreement  that  the  ownership  shall  remain  in  the  vendor,  until  the 
purchase-money  is  paid,  enables  creditors  of  the  vendee  to  seize  and 
sell  it  for  the  payment  of  his  debts.*'  Henry  v.  Patterson,  7  P.  P. 
Smith,  346,  was  a  case  of  bailment,  as  was  also  Becker  v.  Smith, 
9  id.  469.  Erdow  v.  Klein,  29  id.  488,  relied  upon  by  the 
court  below,  and  the  last  of  this  series  of  cases,  is  an  admittedly 
close  case,  and  comes  nearer  sustaining  the  contention  of  the  plaint- 
iffs than  any  of  those  commented  upon.  Yet  we  regard  it  as  rightly 
decided  and  easily  distinguishable  from  the  one  m  hand.  An  ex  - 
amination  of  the  facts  shows,  that  it  was  a  case  of  hiring;  that  two 
dollars  per  week  of  the  sum  to  be  paid,  was  for  the  use  or  hire  of 
the  horses.  This  clearly  appears  in  the  report  of  the  facts,  and  is 
also  referred  to  in  the  opinion  of  our  lamented  brother  Woodwabd. 
This  was  an  important  feature  of  the  case  in  our  consultation,  and 
is  referred  to  now  that  it  may  not  be  misunderstood  hereafter* 
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Efilow  Y.  KUin  was  justified  by  the  authorities,  and  we  do  not  pro- 
pose to  disturb  it.  But  we  will  not  take  one  step  beyond  it.  We 
stop  just  where  it  ends. 

The  foroe  of  the  argument  for  the  plaintiff  was  spent  in  showing 
that  a  case  of  bailment  is  not  within  the  rule  laid  down  for  condi- 
tional sales.  The  principle  is  conceded,  but  it  has  failed  in  shov- 
ing the  existence  of  a  bailment  On  the  contrary  it  was  a  sale,  aod 
comes  directly  within  the  ruling  of  Clow  y.  WoodSy  5  S.  &  R.  275 ; 
9  Am.  Dec.  346  ;  Babb  y.  Clemson,  10  id.  419;  13  Am.  Dea  684; 
Martifi  y.  Mathioty  14  id.  214;  16  Am.  Dec.  491 ;  Jenkins  t. 
Hichelbergery  4  Watts,  121;  Base  y.  Story y  1  Barr,  190;  MitduU 
V.  Oommonwealth,  1  Wright,  187;  Waldron  v.  Haupiy  2  P.  P.  Smitii, 
408  ;  Haak  y.  Linderma7m,  14  id.  499  ;  s.  c,  3  Am.  Bep.  612,  aud 
similar  cases. 

The  judgment  is  roYcrsed  and  judgment  fwn  obsktnie  vendieU 
for  the  defendant  upon  the  reseryed  point. 


NoTK  BT  THE  BspoBTioi.  This  caso  was  cited  and  followed  by  the  Mmeconrt  tai  Bnai»- 
wiek  ▼.  Ht)Over,  Not.  1S80.  There  B.  sold  to  K.  billiard  tables  on  credit.  On  tbeddif- 
eiy,  an  a^preement  in  vrriting  was  made  between  B.  and  R.,  wherein  it  was  set  forth  that 
the  tables  were  leased  to  R.  for  one  year  for  a  sum  which  was  equal  to  their  porchMe- 
price.B  agreeing  upon  the  payment  of  that  sum  to  give  B.  a  bill  of  sale  of  the  tables.  Hdd 
that  the  tables  were  liable  to  seizure  upon  execution  against  the  property  of  K. 

The  court  said:  **  Such  a  contract,  wbUe  good  between  the  parties,  will  not  keep  cred- 
itors at  bay.  It  is  worthless  as  to  them.  There  is  no  principle  of  law  better  settled  is 
Pennsylvania  than  that  a  sale  and  delivery  of  personal  property,  with  an  agreemeat  tkak 
the  ownership  shall  remain  in  the  vendor  until  the  purchase-money  is  paid,  eaableft  cred- 
itors of  the  vendee  to  seize  and  sell  the  same  for  the  payment  of  his  debts.  It  would  be  t 
needless  labor  to  cite  the  numerous  cases  in  which  this  doctrine  has  been  asserted .  It  *» 
urged  however  that  the  case  in  hand  is  upon  all  fours  with  Rowe  v.  Sharp,  1  P.  F.  Baatii, 
27,  and  that  we  cannot  afBrm  this  judgment  without  overruling  that  case,  fioire  v.  ^ry, 
like  Knlaw  v.  Klein^  was  a  close  case,  and  stands  upon  the  border  It  diffen  from  the 
present  one  in  two  Important  particulars.  VThile  in  Rowe  v.  Sharp  there  was  evidnce 
of  a  sale  of  the  billiard  tables  by  Sharp  to  Goif  a  few  days  prior  to  the  lease,  there  mssa 
agreeement  for  a  lease  or  security ;  and  again  in  Rnce  v.  Sfuirp  there  wasanezproB 
stipulation  for  a  return  of  the  property  at  the  end  of  the  bailment.  This  importast  pert 
of  a  contract  of  bailment  is  wholly  omitted  in  the  lease  between  the  parties  to  thiie<>^ 
tention.  The  lessors  may  re-enter  and  take  possession  of  the  property  upon  a  hneA  ^ 
the  lessee  of  the  covenants  contained  in  the  lease .  But  if  the  lessee  fulfills  his  co««sut^ 
that  is  to  say,  if  he  pays  the  several  installments  as  they  mature,  the  lessor  cannot  ndein 
the  property,  nor  is  the  lessee  bound  to  restore  it  after  the  bailment  is  over.  There  ki  oA 
a  single  element  of  a  baihnent  in  this  transaction.  It  is  Immaterial  what  the  parlies  al 
it,  the  law  pays  little  heed  to  the  lable;  it  looks  beneath  and  examinee  the  naan  tad 
character  of  the  contract  between  the  parties.** 

The  doctrine  of  these  declRions  fstands  almost  alone.  The  contrary  doctrine  Is  sdoi^ 
by  Mr.  Benjamin,  (Sales,  S  saO,  and  note  n,  8d  Am.  ed.)  Mr.  Bennett  thereciteisk«C 
list  of  authorities  to  support  the  text,  comprising  the  States  of  Massachusetts,  Nev  Torfc, 
Missouri,  Arkansas,  California,  Connecticut,  Georgia,  Indiana,  Iowa,  Ohia  Kev  Hsmp- 
shire,  Michigan,  Illinois,  Maine,  Vermont  and  the  Federal  Courts  and  those  of  Oueds. 

As  the  doctrine  in  New  York  has  been  held  both  ways,  and  as  the  eariier  ded^oo  b« 
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relied  on  in  aererel  Statee,  it  may  be  well  to  review  the  main  New  York  cases, 
WcM  T.  CHneea,  80  N.  Y.  660,  and  BaUaird  t.  Bwrntit,  40  Id.  814,  and  for  this  purpose  we 
extract  the  following  from  84  Albany  Law  Journal,  964: 

**  Has  IToit  V.  Qreen  been  overruled  in  this  State?  We  think  so,  decidedly,  although 
the  Judges,  with  their  usual  poUtanees,  have  struggled  to  distinguish  it.  As  we  have  seen, 
the  fkcts  in  that  case  were  that  a  horse  was  sold  and  delivered,  and  a  note  taken  for  the 
price,  with  a  stipulation  underwritten,  signed  by  the  purchaser,  stating  that  the  seller 
*  boklB  the  horse  as  her  property  until  the  note  is  paid .  *  The  facts  in  BaUard  v.  Burgttt 
were  that  oxen  were  wAA  and  delivered,  '  with  the  agreement  that  they  were  to  remain  the 
property  of  the  plaintiff  until  paid  for.*  Obovkb,  J.,  speaking  of  Wails.Qrten^  re- 
marked: *The  f^dr  intendment  from  the  above  fttcts  is,  I  think,  that  Mrs.  Comins  in- 
tended to  sell  and  deliver  the  horse  to  Billington,  and  transfer  the  title  to  him,  and  take 
back  from  him  security  for  the  payment  of  the  note  in  the  nature  of  a  chattel  mortgage 
upon  the  horse .  It  is  dear  that  had  the  horse  died  without  the  fault  of  Billington,  before 
the  payment  of  the  note,  this  would  have  been  no  defense  to  an  action  on  the  note.  The 
hone  was  at  the  risk  of  Billington. '  *  Not  so  in  the  case  at  bar.  Had  the  oxen  died  with- 
out the  fault  of  France,  no  action  could  have  been  sustained  by  the  plaintiffs  for  the  pur- 


**  Now  mark  the  two  phraseologies:  *  Holds  the  horse  as  her  property  until  the  note  is 
paid;  *  *  the  oxen  to  remain  the  property  of  the  plaintiff  uutU  paid/  There  is  no  difference 
In  these  expressions  and  human  ingenuity  cannot  point  out  any.  If  one  *  holds  *  property 
as  his  own  in  the  hands  of  another,  it  *  remaios '  his;  and  if  property  in  the  hands  of  an- 
other '  remains  *  his,  he  *  holds  *  it.  Indeed,  Judge  Bockjes,  in  pronouncing  the  opinion  in 
Wait  T.  Qrten^  said:  *  Let  it  be  conceded  that  •  *  *  the  agreement  was  that  the  horse 
should  remain  the  property  of  Mrs,  Comiwi  (the  seller)  imtil  paid  for,'  etc.  So  he  makes 
it  exactly  the  case  of  BoUardv.  Bw/xfeit.  If  a  man  intends  to  make  a  chattel  mortgage 
on  property  whidi  be  sells  and  deUvers,  he  does  not  say  he  *  holds  *  the  property.  He  does 
not  *hold '  it;  the  vendee  '  holds  ^  it.  Such  language  indicates  a  bailment  —  that  the  prop- 
erty Is  still  the  property  of  the  seller,  and  is  to  be  his  until  the  fulfillment  of  the  condition 
upon  which  it  is  delivered.  Judge  Obovkr^s  assumption  that  Billington  would  have  been 
liable  on  the  note  if  the  horse  had  died  before  its  maturity,  is  a  mere  begging  of  the  ques- 
tion. In  his  concurring  opinion  in  BdUardT.  Burgettt  Lott,  J.,  said  that  he  thought 
Judge  BocKKt'  language  *too  strong,'  and  that  the  decisions  cited  by  him  ' do  not  sustain 
the  doctrine  laid  down ;  *  but  he  thought  the  statement  of  facts  in  Wait  v.  Oreen  *  war- 
rants the  inference  that  the  concurrence  of  the  other  Judges  was  upon  the  ground  that 
there  had  been  an  abeolute  and  unconditional  delivery  of  the  horse.  It  states  that  Mrs. 
C6mins  scdd  and  delioered  it  to  Billington,  and  took  his  note,'  with  the  stipulation  that  she 
*lM>ld8  the  horse  as  her  property  until  the  above  note  is  paid.'  For  aught  that  appears 
however  the  delivery  of  the  horse  and  that  of  the  note  were  simultaneous.  In  the  report 
of  the  case  below,  85  Barb.  586,  it  appears  that  they  were  simultaneous.  See  40  N.  Y.  8S6. 
And  this  is  what  Judge  Lott  calls  an  *  unconditional  delivery  1 '  James  and  Murray,  JJ.  , 
oould  not  distinguish  the  case  from  Wait  v.  Chreen, 

"  Comer  v.  Cunninoham^  77  N.  Y.  891 ;  s.  c,  83  Am.  Bep.  626,  is  not  in  point.  That  was 
acaee  <^  unconditional  deliveiy,  so  what  Judge  Rapallo  says  about  Wait  v.  Green  and 
Ballard  r.  Burdett  is  obiter.  He  says:  '  If  the  transaction  is  to  be  regarded  as  a  condi- 
tional sale,  the  case  is  in  conflict  with  the  two  last  cited  cases  in  40  and  46  N.  Y.,  but  it 
can  be  well  treated  as  a  case  only  of  conditional  delivery.'  He  then  distinguishes  the  case 
on  the  ground  assigned  by  Grovbr,  J. " 

"  It  seems  to  us  a  solecism  to  speak  of  an  unconditional  sale  accompanied  by  a  con- 
ditUmal  delivery^  Delivery  is  a  fact  effectuating  a  sale.  Oonditions  attached  to  the 
agreement  of  transfer— the  sale;  not  to  the  delivery.  Delivery  accompanied  by  a  condi- 
tion that  title  shall  not  pass  until  a  future  day  or  the  fulfillment  of  a  condition,  is  not  a 
Bale  ;  It  J8  a  baHmentt  which  will  ripen  into  a  sale  only  on  the  fulfillment  of  the  condition. 

"In  Austin  v.  Dye*  46  N.  Y.  600,  Allen,  J.,  said:  *  There  was  an  attempt  to  distinguish 
Ballard  v.  Burgett  from  Waft  v.  Green^  but  with  what  success  it  is  not  necessary  to  con- 
sider, and  whether  there  is  any  distinction  in  principle  is  not  very  apparent,  and  is  not 
necessary  to  be  determined  here.' 

"  Smith  V.  Lync\  5  N,  Y.  41,  goods  were  sold  on  condition  of  being  paid  for  on  ('.elivery. 
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hj  indorsed  notes.  The  goods  were  delirered  without  exacting  the  notes,  and  the  cost 
held  that  the  condition  was  waiTed  and  title  had  iMwaed.  The  court  said;  *  Wliere  tbei* 
\b  a  condition  precedent  attached  to  a  contract  of  sale  and  deliveiy,  the  propertj  does  not 
▼est  in  the  vendee  on  dellTeiy,  until  he  performs  the  condition  or  the  seder  wainm  IL  As 
absolute  and  unconditional  delivery  is  regarded  as  a  waiver  of  the  oonditioa.  fi|f  as  ab> 
solute  deliTeiy  without  o-ra^Jiitig  the  performance  of  the  oonditioii,  the  Tendor  is  picsnawd 
to  have  abandoned  the  security  he  had  provided  for  the  payment  of  the  porrhas^  money, 
and  to  have  elected  to  trust  to  the  personal  securi^  of  the  vendee.*  JRcnris  v.  DeMtr,  t 
Keyes,  67S,  is  to  the  same  effect.  Rapallo,  J.,  says  of  these  two  caass,  in  Gomer  v.  Cwr 
ninohCAn^  they  *  establish  that  a  condition  that  the  title  shall  not  paas  until  paymesx, 
when  attached  to  a  delivery  upon  an  actual  compUUd  eontraet  cfaaU,  is  avafUbleood' 
as  against  the  vendee  and  persons  claiming  under  him,  other  than  bona  jfdc 
without  notice .  *  To  this  we  say,  that  a  conditional  contract  of  sale  cannot  be 
completed  until  the  condition  is  complied  with  or  waved.  Delivery  without  wnpMssm 
may  waive  it  or  may  not,  according  to  circumstances.  In  Smith  v.  X^nies  It  cleaiiy  did 
waive  it,  because  the  fulfillment  of  the  condition  was  to  be  contemporaneous  with  the  de- 
livery —  giving  indorsed  notes  on  deliveiy .  In  Wait  v.  Green  it  did  not  dtariw  tnwcv  it, 
because  the  condition  was  not  to  be  fulfilled  untQ  a  future  day  —  the  maturity  of  the  note. 
We  think  the  condition  in  Wait  v.  Oreen  was  deoriy  not  waived^  because  It  was  iuitied 
on  in  spite  of  the  delivery— « the  seDor  *  holds  the  horse  as  her  property  until  the  ooce  it 
paid.'  Every  thing  then  depends  upon  the  drcumstanoes.  If  the  delivery  is  ^UBooisIi- 
tional,*  why  then— the  delivery  is  unconditional.  *  *  ^  The  real  question  in  erefj 
case  is,  did  the  parties  intend  to  have  the  title  paas  on  the  delivery? '' 

BooKEB,  J.,  who  delivered  the  opinion  in  Wail  v.  Oreen,  considered  it  overruled,  sad 
observed:  **  The  heresy  of  that  case  should  not  be  peri>etuated.'*  See  48  How.  Fr.  sat. 
note. 

The  case  of  Vamghn  v.  Hopson^  10  Bush,  840,  founded  on  Wail  v.  Green,  snpporti  tte 
Pennsylvania  doctrine .  There  Hopson  sold  a  mule  to  Hull,  taking  his  note  tor  the  prloeb 
Hull  annexing  to  the  note  a  stipulation  that  the  note  was  given  for  a  mule,  **  and  the  ssdf 
is  bound  or  the  title  of  the  mule  remains  In  Hopson  until  he  gets  his  money."  Tliis  vat 
almost  exactly  like  the  case  of  Wait  v.  Oreen,  True,  " the  mule  is  bound "  sooDds  likes 
mortgage,  but  "  the  title  remains  "  is  equivalent  to  ** holds  the  property.'*  In  VavghP  v. 
Hopson,  the  court  said:  "  The  appellee  in  this  case  made  a  conditional  sale  of  the  male  to 
Hull  with  an  unconditional  delivery  of  the  possession.'*  They  oonthiue.  **  HilUsnl  on  Ssiet 
of  Personal  Property  (page  114)  says:  *  With  regard  to  a  bt)na  fide  purchaser  of  the  goods 
from  the  original  vendee  the  prevailing  doctrine  has  been  that  the  goods  coold  not  be  le* 
claimed  from  fhim  by  the  original  seller. '  Chancellor  Kmr,  in  discussing  this  qnestiou, 
concludes  *  that  the  vendor's  right  to  the  goods  will  be  good  as  against  the  buyer  from  tin 
and  his  voluntary  assignee,  though  not  as  against  a  bona  fide  purchaser  fH>m  the  vesdM.' 
2  Kent  Com.  497.  In  thecase  of  Smith  v.  Lynetk,  1  8eld.  41,  It  is  said:  'Every  absohitede- 
livery  of  goods  sold  on  condition  is  presumptive  evidence  of  a  waiver  of  the  condition  b^ 
the  vendor,  and  of  an  intention  on  his  part  to  rely  wholly  on  the  penoaaX  security  of  tfas 
vendee  for  the  payment  of  the  price  of  the  goods;  that  after  actual-delivery  (althoqgksi 
between  the  parties  to  the  sale  such  delivery  may  be  conditionaD  a  bona  fide  purchsatf 
from  the  vendee  gets  a  perfect  title.*  In  the  case  of  Fleeman  v.  JleiTean,  25  Bsrb.  47i  ths 
learned  judge  in  treating  of  this  question  says:  *  My  Impression  at  the  time  was,  and  itil 
is,  that  as  the  original  owner  voluntarily  placed  the  goods  in  the  hands  of  the  parehsMr. 
and  thus  made  him  the  ostensible  proprietor,  a  sale  by  the  purchaser  to  a  bona  fide  detkr 
without  notice  would  be  valid  and  pass  the  title. '  HaQQtirty  v.  Palmer,  6  Johns.  Ch.  497. 
In  the  case  of  Caldwell  v.  BaHlett,  3  I>uer,  862,  it  is  said:  *  It  seems  that  In  case  of  a  «!• 
and  delivery,  even  when  the  delivery  is  conditional,  a  bona  >lde  purchaser  fktun  the  pencn 
to  whom  the  delivery  was  mode  will  acquire  a  valid  title.*  Again,  'if  the  sale  wasooodt 
tional,  but  the  goods  were  delivered  unconditionally,  the  titie  vested  In  Beed  on  the  deliv- 
ery, su  that  he  could  cleariy  confer  title  on  a  purchaser  in  good  faith.*  In  the  css^of  ITatt 
V.  Oreen,  86  N.  T.  656,  Comins  sold  and  delivered  a  horse  to  Blllington  f or  one  boadivd 
dollars,  and  took  his  note,  payable  in  five  months,  with  the  stipulation  annexed,  'tAsi 
Jfrs.  Comina  ?Mlds  the  horse  a*  her  property  untU  the  above  note  is  paid.*  T%e 
of  Ctomlns  Instituted  an  action  against  the  vendee  of  Blllington  for  the : 
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lioffve.  Tlie  court  lield  *■  that  the  defendant  was  a  bona  fide  purchaser  from  BillingtoiL,  and 
the  auftboittfea  ara  ftiU  that  the  defendant  will  be  protected  in  his  title.*  Numerous  author- 
ities ml^t  be  cited  sustaining  what  we  conceive  to  be  the  true  doctrine  on  this  subjecti 
boldins  ^^i*^  where  there  is  a  conditional  sale  of  chattels,  with  an  actual  deliyery  of  pos- 
sessian  to  the  Tendee,  a  purchaser  fkx>m  the  latter  in  good  faith  and  without  notice  of  the 
eonditfon  acquires  a  perfect  title ;  nor  does  this  rule  when  adopted  apply,  as  is  maintained 
it  moafe  by  those  holding  a  different  view  of  the  question,  to  a  mere  offer  to  seQ.  One  may 
agree  to  sell  to  another,  if  he  likes,  his  horse  or  his  chattel  after  trial,  and  msy  deliver  the 
puusuuoion  for  that  purpose,  and  still  no  title  will  paiis,  even  as  against  an  innocent  pur- 
chaser, as  no  contract  of  sale  absolute  or  conditional  has  ever  been  made,  or  In  cases 
where  goods  are  to  be  paid  for  on  delivery,  and  the  purchaser  without  making  payment 
and  without  the  knowledge  of  the  vendor  takes  the  possession,  in  such  a  case  the  taking 
is  tortioiis,  and  confers  no  title  upon  the  vendee  or  the  party  purchasing  from  him/* 

In  the  recent  case  of  Ketchum  v.  Brennan^  68  Miss.  608,  personal  property  was  delivered, 
to  be  paid  for  by  installments,  title  not  to  vest  until  payment  in  fuU.  The  court  said: 
"*  Kffason  and  the  overwhelming  weight  of  authority  pronounce  in  favor  of  the  right  of  the 
vendor  in  such  conditional  sale  to  recover  his  property  in  the  case  stated,  either  from  his 
vendee  or  a  purchaser  from  his  vendee.  Who  has  not  title,  cannot  confer  it.  In  the  case 
stated,  the  vendee  has  no  title  until  he  performs  the  condition  on  which  title  is  to  vest  in 
him.  Unto  payment  of  the  price,  by  the  express  terms  of  the  contract  the  title  is  in  the 
vendor.  Ko  law  forbids  such  a  contract,  which,  being  vaUd,  detennlnes  the  rights  of  the 
parties.  A  buyer  must  beware  of  purchasing  from  one  who  has  not  title.  Possession  is 
not  title.  It  is  prima  fade  evidence  of  title,  but  nothing  more.  A  buyer  should  not  con- 
tent >i«maaif  wtttk  prima /(tcie  title.  It  cannot  avafl  him  as  against  the  title.  It  will,  until 
the  presomptlon  arising  fkx>m  possession  is  removed;  but  when  the  prima  fade  title  is  de- 
stroiyed  by  proof,  that  while  title  seemed  to  be  in  the  possessor,  it  was  in  truth  in  another, 
the  prima  fade  title  must  yield  to  the  actual  title.  A  buyer  may  trust  to  appearances;  but 
if  thfij  prove  false  and  delusive,  he  takes  the  risk,  and  must  abide  the  result.  Untfl  posses- 
sion shall  be  made  conclustve  evidence  of  title,  a  buyer  must  be  held  to  take  the  il^k  that 
the  prima  fade  title  of  his  vendor,  from  possession,  may  be  destroyed  by  the  truth  of  the 
case.  Whether  the  possessor  of  proper^  has  borrowed  it,  or  hired  it,  or  purchssed  it, 
and  what  is  the  nature  and  extent  of  his  right  to  it,  should  be  ascertained  by  him  who  pro- 
poses to  deal  with  him  as  to  such  property.**  Citing  Patton  v.  JIfeCane,  15  B.  Monr  665. 
'*  The  Supreme  Oourt  of  Kentucky  has  overruled  the  case  of  Patton  v.  MeOomct  supma,  but 
we  prafer  the  reasoning  of  the  earlier  case.** 

The  same  doctrine  was  held  in  Talmadige  v.  (Mvtr^  14  S.  G.  5Se.  There  was  in  that  case 
a  written  receipt  for  a  horse,  for  which  the  receiptor  was  to  board  the  owner  and  his  wife 
for  a  Bpedfled  period,  "the  horse  to  remain  the  property  of  **  the  owner  **  until  the  con- 
trac  Is  satisfied.**  The  title  was  held  to  remain  in  the  owner  as  against  a  mortgagee  of 
the  receiptor. 

In  HcHm/an  t.  LocICb  Adm'^ry  61  Ala.  287,  the  present  New  York  doctrine  as  to  the  title  of 
bona  >ld6  purcliasers  was  declared  in  a  short  opinion  without  particular  consideration.  In 
Svmawr  ▼.  IFbods,  60  id.  M,  the  contrary  doctrine  was  pronounced  in  an  equally  brief  man- 
ner, ctttng  Martin  v.  MaOiiaty  14  8.  &  R.  814.  In  Duaiey  v.  AZmer,  68  Ala.  678,  the  same 
doctrine  was  pronounced  in  a  carefully-considered  opinion,  citing  Wait  v.  Qreen,  86  N- 
T.  660,  and  adopting  the  explanation  of  It  by  Gboveb,  J.,  In  BaUard  t.  BurgelU  40  id.  814, 
and  also  relying  on  Jfortin  v.  MafMoU  supra.  But  now  these  latter  cases  are  overruled, 
and  Sdman  r.  Ltoek^s  AdnCr  Is  re-established  in  the  Alabama  court,  In  Fairbanks  v. 
Eureka  Company^  not  yet  reported. 

In  BtaekweU  v.  Walker,  United  States  Circuit  Court,  east  district  of  Arkansas,  July  1880, 
it  was  held  by  Cauiwbll,  D.  J. ,  as  follows:  "  Conditional  sales  were  valid  at  common 
law,  and  their  validity  was  not  affected  by  the  English  statute  of  frauds.  Such  sales,  oral 
or  hi  writing,  are  ralid  in  Arkansas,  and  creditors  of  and  purchasers  from  the  conditional 
vendee  acquire  no  right  to  the  property  as  against  the  vendor,  who  has  been  guilty  of  no 
fraud  and  no  laches  in  asserting  his  rights.  In  Ayer  v.  BarUettj  6  Pick.  71,  it  is  said: '  If  the 
transaction  is  fraudulent,  the  vendor  setting  up  a  condition  to  the  sale,  yet  suffering  the 
vendee  to  be  in  possession,  exercising  full  rights  over  the  property,  with  the  intent  and 
purpose  of  enalding  him  to  obtain  credit  on  the  strength  of  the  property,  he  will  not  b^ 
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able  to  avail  himaelf  of  such  oooditton,  but  the  sale  will  be  held  to  be  absolute  in  regird  to 
creditors.  But  if  bona  fide,  and  the  object  of  the  oonditioo  was  merely  aeourity  lo  the  ««•- 
dor,  he  shall  not  lose  his  property  because  some  creditor  of  the  vendee  soppoeed  Itto  befeoi^ 
to  him."  See  also,  ArminQUm  v.  Houiton,  88  Vt.  448;  Barrett  v.  Prttchard, «  Pick.  5B;  II 
Am.  Dec. 490;  JIfarseony.  Baldwin,  17  Mass.  e06;  Merrittv.  Rinker^  IBald. C.  C 8S; BM 
y.  Palmer,  11  Me.  414 ;  MfOer  y.  Bawomt  28  Mo.  892;  Rogers  LoeomaUot  Worka  y.  LaA,  4 
DilL  168.  And  it  seems  to  be  equally  well  settled  that  the  vendor,  who  has  been  gtMj  d 
no  laches  in  asserting  his  right  to  the  property,  may  recover  it  fhim  a  a  botia  pk  pv- 
cbaser  from  the  vendee.  CAiQgiXL  v.  Hartford  R.  Co.,  8  Gray,  545 ;  BaUard  v.  Bmrgm.^ 
N.  Y.  314;  BlgeUno  v.  Huntley,  8  Vt.  161 ;  Sargent  v.  Metcalf,  5  Gray.  808;  Hariy,  Car- 
penter, 84  Oonn.  487;  Parmleev.  Catherwood,  86  Mo.  479;  Benner  v.  IhLfer,  IM  Mm. 
878;  Th(yma8v,  Winten,  18  Ind.  8SS;  Dunbar  y.  Rawlea,  98  id.  383;  BaOeyv  Bdnul 
Iowa,  833;  Hamans  r.  Newtotu  4  Fed.  Rep.  880." 

Ballard  v.  Burgett,  supra,  was  cited  and  approved  in  Singer  ManvfaetwiHg  Co,  v. 
Chraham,  8  Oreg.  17;  8.  c,  84  Am.  Bep.  6712,  the  court  observing:  "  This  is  too  weOatiM 
now  to  admit  of  any  doubt,"  and  citing  also  Enlt>u)  v.  JHeiN,  79  Fenn.  8t.  488;  HInAen 
V.  Ckinney,  08  Mass.  140,  and  Kohler  v.  Haycs^  41  Cal.  455.  This  was  the  ordhiaiy  cMof 
a  lease  of  a  sewing  machine.  The  Massachusetts  and  Calif omia  cases  fully  sustafai  the  am 
doctrine.  The  Calif omla  citation  was  the  case  of  an  ordinaiy  piano  aale  on  installnicDii. 
The  Pennsylvania  citation  was  not  the  case  of  a  bona  fide  purchaser,  but  that  of  a  JBdr 
men  t  creditor  seeking  to  sell  the  property  on  execution.  The  property  was  held  not  to  br 
subject  to  execution.  In  Cole  v.  Berry,  18  Yroom,  808;  8.  c.,  86  Am.  Rm.  511,  and  Gmtf 
T.  FairbroUter,  18  R.  1. 233 ;  S.  c,  84  Am.  Bep.  681,  cases  of  a  sewing-machiaa  and  a  pia&i, 
respective  it  was  held  that  the  vendee  got  no  interest  subject  to  execution.  TtaeaJt- 
trary  doctrine  however  was  held  in  Ltica-a  v.  Campbell,  88  IlL  447 ;  s.  c,  81  Am.  Bcpi  8.  tte 
ease  of  a  piano  lease,  where  an  attachment  was  sustained.  The  contraiy  of  the  priadpit 
case  is  also  held  in  the  following  additional  cases,  among  others:  CZarfc  v.  ITcBn,  4STL  4: 
Hotohkin  V,  Hunt,  40  Me.  810;  Raker  v.  HuU,  15  Iowa,  877;  Hunter  v.  ITanMr.l^* 
141;  SMreman  v.  Jackaon,  14  Ind.  450;  Ftfield  v.  Elmer,  fl5  Mich.  48;  Price  v.  /oaa.* 
Head,  84;  Zuchtmann  v.  RoherU,  100  Mass.  A3 ;  8.  o. ,  12  Am.  Rep.  668.  See  aiaOi  H^ 
ford  y.  Davis,  lOi  U.  8.  286. 

In  Rogers  v.  WhUehouse,  a  recent  case  in  the  Supreme  Court  of  Maine,  it  wts  held  m 
follows:  *'  Goods  bought  by  a  retail  trader  upon  a  condition  that  the  property  tttH  m* 
vest  in  him  until  they  are  paid  for,  but  with  an  understanding  between  him  and  bttTeodor 
that  they  are  to  go  into  his  store  and  be  sold  by  him  in  the  regular  course  of  tnde.  v2 
not  pass  to  his  assignee  in  insolvency,  or  for  the  benefit  of  creditors,  althoo^  tbr  onr- 
inal  vendor  would  be  estopped  to  deny  the  title  to  those  who  might  purchsae  pottion  ^ 
them  of  the  retailer  in  the  regular  course  of  his  business.  It  is  not  eseentlsl  to  the  ezii^ 
ence  and  validity  of  such  a  condition  that  the  conditional  vendor  should  have  bo  rigkt  to 
sell  to  othero .  His  assignee  takes  only  such  right  as  he  himself  could  assert  ta  the  goo^ 
against  his  vendor,  and  If  he  has  agreed  that  the  property  in  the  goods  shall  mnaia  istba 
vendor  until  they  are  paid  for,  the  vendor  may  replevy  them  Trom  his  aastgnee  alttKHi^ 
such  vendor  could  not  dispute  the  title  of  those  who  had  purchased  portions  of  them  b 
good  faith  and  in  the  regular  course  of  trade  from  his  vendor.  Piekering  v.  BUft.  U 
East,  38;  Oo88V.  Coj^n,  66  Me.  482;  8.  o.,  8S  Am.  Rep.  665;  Herneyr.  £IUoC6riIe.9K; 
Whitney  y.  Eaton,  16  Gray,  226;  Burbankv.  Crocker,  7  id.  158;  Stoner.  PrrTT/i.  •) *«■  * 
Husaey  v.  ITiornton,  4  Mass.  407;  8  Am.  Deo.  294;  HiUr,  Freeman, 8 Onsh.  9M,  Widi 
y.7bu)te,12Me.  841.** 
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(98  Penn.  St.  184.) 

Bank^'iOvinffi^reMonMeneM  of  regulaHon —  negHgeuM, 

A  HLTingB  bank  adopted  the  following  rule :  "If  any  peraon  shall  present  & 
deposit  book  at  the  office  of  this  corporation,  and  idlege  himself  or  herself, 
m&tnily,  to  be  the  depositor  named  therein,  and  shall  thereby  obtain  from 
the  officers  of  this  corporation  the  amount  deposited,  or  any  part  thereof, 
and  the  actnal  depositor  shall  not  have  given  previous  notice  at  the  office  of 
bifl  or  her  book  having  been  lost  or  taken  from  him  or  her,  this  corporation 
will  not  be  responsible  for  the  loss  so  sustained  by  any  depositor,  neither  will 
this  institution  be  liable  to  make  good  the  same.  Provided,  that  such  pay- 
ment has  been  entered  in  the  book  of  the  depositor  at  the  time  when  made." 
This  rule  was  conspicuously  printed  on  the  page  fronting  the  title-page  of 
the  pass-book,  and  on  the  back  of  the  pass-book  was  printed  another  of  its 
rules  to  the  effect  that  by  receiving  the  pass-book  the  depositor  would  be 
considered  as  agreeing  to  be  bound  by  the  rules  of  the  bank.  A  certain 
depoidtor  was  illiterate  and  could  not  read  nor  write  when  he  opened  his 
account  and  received  his  book,  and  he  made  his  mark  in  the  signature-book 
of  the  bank  ;  but  he  subsequently  learned  to  read  and  write.  His  book  was 
temporarily  stolen  fiom  his  trunk,  and  the  bearer  received  moneys  from  the 
bank  thereon  without  his  knowledge.  Hdd,  that  the  payment  was  valid  ae 
against  the  depositor.    (See  noie^  p,  670.) 

ACTION  to  recover  a  bank  deposit    The  head-note  states  the 
facts.     The  court  below  gave  the  following  opinion  : 

• 

''Sections  1  and  10  of  article  11,  of  the  rales  and  regulations  of 
the  defendant  company,  are  reasonable  and  proper  for  the  protec- 
tion of  the  defendant  company  and  not  unreasonable  or  too  strict 
upon  depositors.  It  is  not  requiring  too  much  of  them  to  keep  their 
deposit  books  safely,  and  it  is  expressly  so  stipulated  in  the  contract 
with  them.  The  depositor  must  be  presumed  to  know  what  the 
printed  rules  and  regulations  of  his  book  require.  If  he  cannot 
read  he  should  inquire  what  they  are.  Common  sense  tells  him 
they  are  there  for  some  purpose ;  and  common  prudence  would 
dictate  that  he  should  inquire  of  some  one  what  they  are,  and  how 
they  may  afFect  him.  Besides,  section  10  was  printed  by  itself,  in 
larger  type  on  the  front  page,  making  it  very  prominent  to  the  eye. 
We  arc  therefore  of  the  opinion,  that  the  credit  $195  should  be 
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allowed.    Judgment  is  ordered  to  be  entered  for  the  plaintiff  for 
$194.57  on  the  verdict,  on  payment  of  the  verdict  fee.** 

J7.  H.  McCormichy  for  plaintiff  in  error. 

Radgern  d  Oliver ^  for  defendant  in  error. 

Per  OuBiAH.  Savings  banks  like  the  defendant  in  error,  are 
really  charities  for  the  benefit  of  the  poor.  With  many  thomandi 
of  depositors  they  can  only  save  themselves  from  imposition  and  loa 
by  rules  strictly  enforced.  The  rule  under  which  the  defendanta 
claim  protection  is  a  very  reasonable  one,  and  neoessauj  for  their 
safety.  The  fact  that  the  plaintiff  was  illiterate,  and  could  not  read 
the  rules  in  the  bank  book  delivered  to  him,  made  no  differenoe. 
He  ought  to  have  requested  it  to  be  read  to  him.  Common  pradeoce 
required  this  precaution.  It  is  altogether  unlike  the  cases  of  Cm- 
den  and  Ambay  Railroad  Co.  v.  Baldauf,  4  Ilarr.  67,  and  Vemer  t. 
Sweitxer^  8  Oasey,  208,  relied  on  by  the  plaintiff  in  error. 

Judgment  afimui 

NoTB  BT  TBI  BxpoBTBR.  —  In  UtToel  V.  Bowcry  SavingtBank^  New  Toric  Conunon  nm, 
General  Term,  February,  188L  the  rules  of  a  savings  bank,  which  were  printed  in  dt* 
posltors*  pass-books,  provided  that  **  no  person  shall  have  the  right  to  demand  snj  put  d 
his  principal  or  interest  without  producing  the  original  book,  that  the  paymentiiBSf  bi 
entered  therein ;  '*  and  fttrther,  that  **  all  payments  made  to  persons  producing  the  dapoiit 
book  shall  be  deemed  good  and  valid  payments  to  depositors  respectively.**  Hdd.  A« 
these  regulations  did  not  absolve  the  bank  officials  from  the  exercise  of  onUaary  can 
when  making  payment  upon  the  faith  of  the  depoaitorB*  books  ;  and  that  npoe  a  trial  ii- 
volvlng  the  validity  of  such  payments  brought  by  a  depositor  against  the  bank,  it  vodd 
be  necessary  for  the  plaintiff  to  give  proof  of  fects  tending  to  show  a  fsHiue  to  exncto 
reasonable  care  and  prudence  in  disbursing  the  money.  If,  for  instance,  the  aiipistarB  d 
the  receiving  person  should  present  a  marked  and  noticeable  disslmliairity  to  that  of  thi 
depositor  upon  the  bank's  books,  the  failure  to  discover  It  would  be  evidence  of  BflgHcvei 
to  be  passed  upon  by  a  jury.  See  SchoenwaULv,  MetnpamanSaolmgtBaiiikt  87  H.T.48; 
Ai>2>ieby  ▼.  JCrfe  Gbunty  &ioCn0s  Bonlc,  68  Id.  UK. 


Montqombrt's  Apfbal. 

(ttPenn.  St.  ML) 
AdmitMraior  ^  whintary  and  eseeesnve  pofm&nt  by — UmUatio*. 

An  administrator  made  a  ToluDtary  payment  out  of  his  tmst  funds  to  a  penos 
entitled  thereto  as  a  distributee,  and  by  mistake  paid  mora  than  such  peraoo'b 
share.  More  than  six  years  from  the  time  of  such  payment  havings  elapsed. 
hddt  that  the  amount  could  not  be  recovered  or  set  off. 
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APPEAL  from  auditors  report  on  distribution  of  an   estate. 
The  opinion  states  the  case.    The  amount  in  question  was 
set  off  below. 

H.  J.  Vanhirh  and  John  W.  A.  Donnan^  for  appellants. 

A.  W.  d  M.  C.  Aeheson  and  Braden  dk  Miller,  for  appeUees. 

PAxaoNy  J.  It  is  not  denied  that  the  appellant  had  a  valid  claim 
for  arrears  of  dower  charged  upon  the  real  estate  of  A.  J.  Mont* 
gomery,  the  assignor.  The  auditor  finds  the  amount  of  it  to  be 
$2, 528. 83.  He  declined  to  award  it  to  her  however,  for  the  reason 
that  the  appellant  is  indebted  to  the  assignor  in  the  sum  of 
$2,699.94,  being  the  amount  overpaid  her  on  the  distribution 
account  of  the  administrators  of  the  estate  of  William  Mont- 
gomery, deceased.  The  court  below  sustained  the  auditor  in  this 
ruling,  and  it  forms  the  single  subject  of  the  three  assignments  of 
error. 

It  appears  that  the  administrators  of  William  Montgomery, 
deceased,  of  whom  A.  J.  Montgomery,  the  assignor,  was  one,  made 
a  number  of  payments  to  the  appellee  as  widow  of  the  decedent  on 
account  of  her  distributive  share  during  the  years  1870  and  1S71. 
Credits  for  these  payments  were  claimed  and  allowed  in  their 
second  administration  account,  filed  November  18,  1872.  The 
payments  were  made  voluntarily,  without  a  refunding  bond  or  an 
agreement  to  repay.  It  is  now  alleged  she  was  overpaid  the  said 
sum  of  t2,699.94,  and  the  creditors  of  A.  J.  Montgomery,  one  of 
said  administrators,  claim  to  have  it  set  off  in  the  distribution  of 
his  assigned  estate. 

Without  discussing  the  right  of  the  creditors  to  make  such  a  set- 
off, it  must  fail,  for  the  reason  that  A.  J.  Montgomery  could  not 
himself  recover  the  money  back.  The  payment  was  \oluntary,  and 
it  is  barred  by  the  Statute  of  Limitations.  That  the  payment  was 
voluntary  is  settled  by  Edgar  v.  Shields,  1  Grant,  361 ;  Carson  v. 
McFarland,  2  Rawle,  118;  HinkU  y.  Eichelherger,  2  Barr,  483; 
Niaidter  v.  Hatcher,  11  Wright,  496.  That  some  of  the  payments 
at  least  were  made  after  the  expiration  of  a  year  from  the  granting 
of  the  letters  of  administration  we  do  not  regard  as  material,  as  a 
payment  by  the  administrator  even  then  without  a  refunding  bond 
or  an  agreement  to  repay  was  voluntary.  The  auditor  and  the 
court  below  were  of  opinion  however  that  the  statute  did  not  begin 
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to  ran  until  the  time  the  over-payment  was  discoTered,  to  wit:  in 
1876.  But  when  an  administrator  pays  out  money,  he  is  presauied 
to  know  the  condition  of  the  estate.  The  assets  are  in  his  hands, 
and  he  is  familiar  with  their  amount  and  value.  He  ought  to 
know,  and  is  chargeable  with  knowledge,  of  the  amount  of  <^Uims 
against  the  estate  when  he  makes  a  payment  on  account  of  a  dis- 
tributive share.  It  would  be  a  great  hardship  upon  distributees,  to 
whom  an  administrator  has  voluntarily  made  payments  on  acconofc 
of  their  shares,  if  they  may  be  called  upon  for  repayment  after  the 
lapse  of  years.  They  may  have  spent  it,  or  increased  their  style  of 
living  in  entire  good  faith,  and  ignorance  of  any  over-payment 
We  are  of  opinion  that  the  statute  commences  to  run  against  the 
administrator  from  the  time  of  such  payments. 

The  decree  is  reversed  at  the  costs  of  the  appellees,  and  it  is  ^i^ 
dered  that  distribution  be  made  in  accordance  with  this  opinioo 

Judgment  acoordingUf 


OoBDOK  Y.  Commonwealth. 

(BSPOnn.  St.  S160 
EMenee  —^  grand  juror --^  iutiifying  to  teBtimony  htfore  grand  jurg. 

It  is  competent  for  a  grand  jaror,  on  the  trial  of  an  indictment,  to  tcitlfyt^ 
what  the  proeecator  testified  before  the  grand  jarj,  for  the  porpoM  ol 
showing  a  discrepancy  between  that  and  her  testimony  on  the  triaL 

/^ONYIOTION  of  fornication,  etc.    The  opinion  states  the  case. 

Crummie  S  Murdoch^  tor  plaintiff  in  error. 

Braden  £  Miller  and  /•  Add.  MeUvaine,  district-attorney,  for 
Commonwealth. 

Mercur,  J.  This  was  a  prosecution  for  seduction,  fomicatioa 
and  bastardy.  The  prosecutrix  testified  that  the  plaintiff  in  error 
had  criminal  connection  with  her  on  the  2d,  5th  and  6th,  respect- 
ively, of  September,  1877.  On  oross-examiDation  she  answertii 
that  she  was  a  witness  before  the  grand  jury  at  the  January  Ses- 
sions, 1878,  on  a  charge  of  rape  against  him,  and  tiien  testified  tbsi 
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the  rape  was  committed  on  the  29th  of  September,  1877.  She  was 
further  questioned  whether,  on  that  hearing  she  was  not  asked  by 
the  foreman  of  the  grand  jury,  if  prior  to  the  29th  of  September, 
the  time  of  the  alleged  rape,  Mr.  Gordon  ever  had  criminal  connec- 
tion with  her,  and  whether  in  answur  thereto  she  did  not  say  ''No. 
He  had  frequently  insisted  upon  it,  but  I  had  always  refused  him. 
That  was  the  first,  last  and  only  time."  She  swore  she  was  not 
asked  that  question,  and  made  no  such  answer.  With  a  view  of 
casting  discredit  on  her  testimony,  and  impairing  her  character  as 
a  witness,  the  plaintiff  in  error  culled  the  foreman  of  that  grand 
jury,  and  proposed  to  prove  by  him  that  ho  did  then  ask  her  that 
question,  and  that  she  so  answered.  The  question  put  to  the  grand 
juror  was  objected  to,  principally  on  the  ground  that  it  was  against 
the  policy  of  the  law  to  permit  a  grand  juror  to  disclose  what  wus 
8 worn  to  in  the  grand  jury  room.  The  court  sustained  the  objec- 
tion.   This  constitutes  the  sole  ground  of  alleged  error. 

If  the  witness  be  incompetent  for  the  purpose  offered,  it  must  be 
by  reason  of  public  policy.  The  question  to  its  full  extent  does  not 
appear  to  have  been  ruled  by  this  court  As  the  rule  was  held  at  an 
early  day  he  would  be  incompetent.  For  a  long  time  however  the 
courts  have  gradually  been  modifying  its  strictness,  and  manifesting 
a  determination  to  distinguish  between  the  character  of  the  evidence 
offered.  The  juror  may  be  a  competent  witness  for  some  purposes 
and  not  for  others.  Thus  in  Sykes  v.  Dunbar y  2  Wheat.  Selw.  K. 
P.  1070,  one  of  the  grand  jury,  by  whom  a  true  bill  had  been  found, 
was  held  competent  to  testify  as  to  who  was  the  prosecutor,  although 
it  was  contended  he  could  know  the  fact  only  from  the  testimony 
which  had  been  produced  before  him  in  his  character  as  a  grand 
juror,  and  which  it  was  claimed  he  was  bound  not  to  disclose.  This 
case  was  cited  with  approbation  in  Muidekoper  y.  Cotton,  3  Watts, 
56,  and  the  competency  of  a  grand  juror  to  testify  as  to  who  was 
the  prosecutor,  affirmed.  In  this  case  that  part  of  the  grand  juror's 
oath,  "the  Commonwealth's  counsel,  your  fellows*  and  your  own» 
you  shall  keep  secret,"  was  considered,  and  a  reasonable  construc- 
tion given  to  it.  Substantially  it  was  said  the  oath  and  whole  pro- 
ceeding before  a  grand  jury  were  intended  to  protect  the  innocent 
witness  and  juror,  but  to  punish  the  guilty  party.  It  should  not  be 
80  construed  as  to  punish  the  innocent  or  obstruct  the  due  course 
of  justice.  On  no  sound  principle  can  it  be  said  that  a  witness 
who  has  testified  before  a  grand  jury  shall  be  permitted  to  claim 
Vol.  XXX  YII  —  85 
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that  his  evidence  was  a  privileged  oommunication,  so  that  it  shall 
not  be  shown,  under  the  direction  of  the  conrt,  whenever  it  be- 
comes material  in  the  administration  of  justice.    It  is  materiil 
when  the  evidence  is  necessary  to  protect  public  or  private  lights. 
It  must  be  conceded  that  the  rule  shall  not  be  carried  so  far  as  to 
conflict  with  the  juror's  oath.    He  shall  not  testify* how  heoraoj 
member  of  the  jury  voted,  nor  what  opinion  any  of  them  expreaaed 
in  relation  thereto,  nor  to  the  act  of  either  which  might  invalidate 
the  finding  of  the  jury.     His  action,  and  the  action  of  his  fellow- 
jurors,  must  be  shown  only  by  the  returns  which  they  make  to  the 
court    What  a  witness  has  testified  to  before  them  is  quite  another 
matter.    A  witness  may  be  indicted  for  perjury,  for  false  swearing 
before  a  grand  jury,  and  grand  jurors  are  competent  witnesses  to 
prove  what  he  swore  to  before  them.     1  Whart.  Am.  Grim.  Law, 
§  508.    It  is  said  in  1  Whart.  Law  of  Ev.,  §  601,  ''It  was  at  one 
time  supposed  that  a  grand  juror  was  required  by  his  oath  of  secrecj 
to  be  silent  as  to  what  transpired  in  the  grand  jury  room;  bnt  it  is 
now  held  that  such  evidence,  whenever  it  is  material  to  explain 
what  was  the  issue  before  the  grand  jury,  or  what  was  the  testi- 
mony of  particular  witnesses,  will  be  required."    This  concloaion 
appears  to  be  sustained  by  numerous  authorities,  among  which  maj 
be  cited:  7%oin(U  v.  Commonwealth^  2  Robinson  (Va.),  795;  jSIMst. 
OffuUy  4  Blackf.  355;  State  v.  Fassetty  16  Conn.  457;  CommontpeaUk 
V.  Hill,  11  Cush.  137;  State  v.  Broughton,  7  Ired.  96;  Gnmm- 
wealth  V.  Mead,  13  Gray,  167;   Way  v.  Butterworth,  106  Masa.  75. 
The  case  of  Commonwealth  v.  Mead,  supra^  rules  the  precise  case  we 
have  before  us.     It  was  an  indictment  for  manslaughter.    To  oon- 
tradict  a  witness  who  testified  in  behalf  of  the  Commonwealth,  on 
the  trial,  the  defendant  offered  to  prove  by  the  grand  jurors  who 
found  the  indictment,  that  he  testified  differently  before  theo. 
The  court  below  excluded  the  witnesses  on  the  ground  that  it  was 
against  public  policy  and  established  practice  to  permit  grand  jurors 
to  detail  the  evidence  given  before  them,  for  the  purpose  of  im- 
peaching the  witness  on  the  trial  of  the  indictment.    On  excep- 
tions taken  the  case  was  reversed.    The  court  holding  that  when 
the  case  was  reached  for  trial  all  useful  purposes  of  secrecj  had 
been  accomplished.     The  necessity  and  expediency  of  retaining  the 
seal  of  secrecy  were  at  an  end,  and  the  jurors  were  held  competent 
for  the  purpose  of  proving  the  facts. 
The  indictment  for  the  rape  in  which  the  prosecutrix  testified 


JANUARY  TERM,  1880.  675 


JohnBton  ▼.  Speer. 


WHS  foand  in  January,  1878«  In  the  prascnt  case  the  indictment 
was  found  in  January,  1879.  The  district  attorney  elected  to  try 
the  latter  first.  The  offer  in  contention  is  not  to  prove  what  the 
witness  testified  to  before  the  grand  jury  in  the  prosecution  for  rape 
with  a  view  of  contradicting  it,  or  of  casting  discredit  on  its  accu- 
racy. Its  purpose  is  to  impair  her  testimony  now  by  proving  that 
she  swore  to  a  different  state  of  facts  on  another  occasion,  in  con- 
flict with  her  present  evidence.  It  is  not  iu  conflict  with  the  oath 
of  a  grand  juror,  to  prove  by  him  her  previous  testimony.  It  is 
material  evidence  of  which  the  plaintiff  in  error  should  not  be  de- 
prived unless  demanded  by  public  policy.  We  think  it  is  solely  a 
question  of  public  policy.  The  reasons  given  at  an  early  day  for 
excluding  the  kind  of  evidence  offered,  and  for  holding  a  grand 
juror  incompetent  to  testify  to  such  facts,  have  lost  their  force. 

The  knowledge  by  a  witness,  who  is  examined  before  a  grand 
jury,  that  the  jurors  may  testify  to  what  he  has  there  sworn,  will 
tend  to  advance  the  cause  of  truth  and  justice.  A  wise  public 
policy,  and  the  rights  of  person  and  of  property,  require  us  to  hold 
the  foreman  of  the  grand  jury  to  be  a  competent  witness  for  the 
purpose  offered. 

Judgment  reversed  and  a  venire  facias  de  :uwo  awarded. 

Judgment  reversed. 


JOHKBTON  y.    SpBKS. 

(K  Penn.  St.  287.) 

Ifsfj^oHdbU  inHrument  —  aUomey  fee — ouMtm^  hUmk. 

A  pfoadMory  note  providing  for  the  payment  of  **—  per  oent  attomej's 
commifliions  if  collected  by  legml  proceea/'  1b  not  negotiable.  (See  naU, 
p.  917.) 

ACTION  on  a  promissory  note  providing  for  the  payment  of 
*' per  cent  attorney's  commissions  if  ooUeoted  by  legal 

process.    The  defendant  had  judgment  below. 

2).  Kaine,  for  plaintiff  in  error. 

TF.  Plaijford,  for  defendant  in  error. 
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O0RDOK9  J.  If  there  is  any  thing  positively  settled  with  refer- 
ence to  an  agreement,  in  a  bond,  mortgage  or  note  for  the  payment 
of  a  fixed  sum  as  attorney's  commiseionSy  it  is  that  the  sum  so  fix^ 
belongs  to  the  payee  or  mortgagee  as  a  compensation  for  the  expeiues 
and  trouble  he  may  incur  in  the  collection  of  the  claim.  It  does  not 
belong  to  the  attorney  who  collects  such  claim,  and  it  is  not  part  of 
the  costs  of  the  case.    Faulkner  y.  Wilson,  3  W.  N.  G.  339. 

In  Robinson  v.  Loomis,  1  P.  F.  Smith,  78,  it  was  held  that  sach 
an  agreement  could  not  be  regarded  as  a  penalty,  but  as  an  agreed 
compensation  for  expenses  incurred  by  the  mortgagee  in  consequence 
of  the  default  of  the  mortgagor.  According  to  this  doctrine,  the 
stipulation  for  attorney's  commissions  would  amount  to  an  agree- 
ment for  stipulated  damages,  over  which  the  courts  would  hare  no 
control,  as  in  such  case  the  agreement  of  the  parties  would  be  tbe 
law  of  the  case.     Westsrman  y.  Means,  12  Penn  St.  97. 

Following  this  rule,  the  agreement,  in  this  case,  for  blank  attor- 
ney's  commissions,  amounts  to  nothing,  for  the  blank  could  be 
filled  only  by  the  subsequent  agreement  of  the  parties,  and  until  so 
filled  it  would  have  no  force  whateyer. 

But  in  Dalif  y.  Maiiland,  7  Norris,  384,  a  somewhat  different 
doctrine  is  held,  for  Mr.  Justice  Shabswood,  in  deliyering  the 
opinion  in  that  case,  says  :  **  This  principle  of  liquidated  damsgei 
is  not  applicable  however  to  a  contract  for  a  loan  of  monej;  at 
least,  such  stipulation  is  subject  to  the  control  of  courts  of  eqaitj.'' 
The  effect  of  this  decision  is  to  giye  the  agreement  for  commissions 
the  character  of  a  penalty,  or  of  a  stipulation  that  damages  Bh«Il 
not  exceed  a  certain  amount.  If  we  adopt  this  rule,  then  aatipn- 
lation  to  pay  attorneys'  commissions  would  be  equivalent  to  a  cor- 
tract  to  pay  damages, —  reasonable  damages,  or  such  damages  as  a 
court,  at  its  discretion,  might  fix. 

However  this  may  be,  there  is  one  thing  about  which  we  feel 
little  doubt :  that  is,  that  uncertain  stipulations  of  this  kind  oag^ht 
to  have  no  place  in  negotiable  paper.  As  was  said  in  Woods  t. 
Mrth,  3  Norris,  407 ;  b.  c,  24  Am.  Sep.  201 :  "  It  is  a  necesaaiy 
quality  of  negotiable  paper  that  it  should  be  simple,  certain,  uncon- 
ditional ;  not  subject  to  any  contingency."  It  is  certain  that  the  note 
in  suit  does  not  meet  the  conditions  above  prescribed,  for  in  any  event 
the  question  what  the  parties  meant  by  the  blank  is  an  open  ooe, 
and  may  have  to  be  settled  by  oral  testimony. 

Juoffment  afirmsd. 
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Norm  BT  TBB  BBPOBsnn.— To  same  effect.    First  National  Bank  of  New  Windsor  r. 
Bynum^  ante^  OiM. 

la  rk}W  T.  Updike,  Nebiaaka  Supreme  Ooiut,  11  Neb .  95,  it  was  held  that  a  stipulation  in 
a  promissory  note  to  pay  a  reasonable  attom^'s  fee  for  Instituting  a  suit  on  the  note,  in 
■ddttlon  to  legal  interest,  is  illegal  and  void.  But  this  was  put  on  statutory  ground.  The 
court  said:  *"  In  the  year  ItfTS  'An  act  to  provide  for  the  aUowanoe  and  reooveiy  of  attor- 
iu!y*8  fees  in  certain  actions,'  was  passed  by  the  legislature.  This  act  provided  *  that  hi 
all  afftjqwff  brouc^  for  the  foreclosure  of  a  mortgage,  or  upon  a  written  instrument,  for 
tlie  payment  of  money  only,  there  shall  be  allowed  by  [to]  the  plaintiff,  upon  a  rocoveiy 
of  Judgment  by  him,  a  sum,  to  be  fixed  by  the  court,  in  addition  to  the  judgment,  not  ex- 
ceeding ten  per  cent  of  tiie  recovery,  as  an  attorney's  fee,  in  all  cases  wherein  the 
mortgage,  or  other  written  instrument  upon  which  the  action  is  brought,  shall,  in 
ezpreea  terms,  provide  for  the  allowanoe  of  an  attorney's  fee.'  This  act  was  repealed 
in  187t,  the  law  taking  effect  June  1,  of  that  year/'  'In  this  State,  attorney's  fees 
were  not  allowed  prior  to  the  passage  of  the  act  of  J878;  and  the  legislature,  by  repealing 
that  met,  evidently  intended  to  withdraw  from  the  plaintiff  the  right  to  recover  the  same." 

In  JIflner  v.  Paris  Exchange  Bank,  58  Tex.  650,  it  was  held  that  if  a  contract  is  lawful 
fak  other  respects  a  oooditloiial  atlpDlation  to  pay  the  usual  attorney's  fees,  in  the  event 
salt  has  to  be  instituted  to  enforce  it,  would  be  legal  and  founded  upon  a  valuable 
oonaideration.  Such  fees,  though  not  an  element  of  damages  in  an  ordinary  suit  for  the 
eolleotton  of  money,  can  be  made  such  Iqr  express  contract.  The  authorities,  pro  and 
con,  on  this  vexed  qineation,  can  be  found  in  a  note,  S9  Am.  Bep.  KMw  BuOoek  v.  Tat/tor, 
19  mch.  1S7;  8.  a,  S8  Am.  Bep.  866,  is  against  the  above  Texas  doctrine,  butBcmfc  o/ 
BriUahJtmmneaw.  SlUSt  U.  8. 0.  Ot.,  Or.,  June  »,  1880;  SI  Alb.  L.  J.  888,  is  in  bannony 


Appbal  op  Bbbdik. 

(^FBnn.8t.Ml.) 

Omlraei—'^&liditif^ Judgment  in  cantideratian  itf  compounding  fdan§. 

A  jodgment  oonfeased  in  oonsideiation  of  the  sappreasion  of  •  prawcotioo  lot 
fofgery  is  Toid,*  niid  ahoold  be  set  aside  on  the  motion  of  the  ponon  cob- 
It. 


APPLICATION  to  open  a  jadgment    The  opinion  states  the 
facta    The  application  was  denied  below. 

John  M.  Thompgon  and  W.  2>.  Brandon^  for  appellants. 
John  M.  Qreer^  for  appellee. 

TkUKKBTy  J.  The  maxin,  ^  Nemo  dUegans  suam  turpUudinem 
audiendus  est,**  is  good  in  its  use,  and  the  authority  of  a  long  line 
of  deciaions  prevents  its  abuse.  In  Oottins  v.  BlatUem,  2  Wils.  341» 
a  leading  case,  it  was  decided  that  illegality  may  be  pleaded  as  a 

*  Beit  Haines  v.  Lewis,  ante,  800. 
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defense  to  an  action  on  a  bond,  and  so  it  has  been  held  in  England 
and  this  conntry  ever  since.    The  bond  in  that  case  was  given  as 
an  indemnity  for  a  note  entered  into  by  the  obligee  for  the  pnrpoee 
of  inducing  a  prosecntor  of  an  indictment  for  perjnry  to  withhold 
his  evidence.    After  speaking  of  the  transaction  as  one  to  gild  over 
and  conceal  the  truth,  the  court  said,  '*  This  is  an  agreement  to 
stifle  a  prosecution  for  willful  and  corrupt  perjury,  a  crime  most 
detrimental  to  the  Commonwealth;  for  it  is  the  duty  of  every  man 
to  prosecute,  appear  against  and  bring  offenders  of  this  sort  to 
justice."     ''This  is  a  contract  to  tempt  a  man  to  transgress  the 
law,  to  do  that  which  was  injurious  to  the  community ;  it  is  void  bj 
the  common  law,  and  the  reason  why  the  common  law  says  soch 
contracts  are  void  is  for  the  public  good.''    Had  the  defendant  not 
been  heard  the  court  would  have  known  nothing  of  the  facts;  thej 
were  not  set  out  in  the  bond,  the  plaintiff  was  not  compelled  to 
show  them  in  making  out  his  case,  and  on  the  face  of  the  bond  b« 
was  entitled  to  recover ;  all  that  which  proved  it  a  void  contnct 
was  shown  by  the  defendant.     So  in  the  late  case  of  Ham  v.  Smiikt 
6  Norris,   63,   the  corrupt,  immoral  and  forbidden  contract  ap- 
peared in  the  proofs  adduced  by  the  defendants ;  the  plaintiff  made 
his  case  by  showing  the  note,  the  fair-looking  fruit  of  the  illegal 
bargain.     Notwithstanding  the  maxim,  it  has  been  settled  that 
when  a  contract  or  deed  is  made  for  an  illegal  purpose,  a  defend- 
ant against  whom  it  is  sought  to  be  enforced  may  show  the  torpi- 
tude  of  both  himself  and  the  plaintiff,  and  a  court  of  justice  will 
decline  its  aid  to  enforce  a  contract  thus  wrongfully  entered  inta 
The  principle  depends  on  the  public  good,  not  on  the  merit  of  the 
defendant,  whose  hand  is  as  foul  as  the  plaintiff's.    Public  policy 
requires  that  he  be  heard,  and  if  the  contract  be  void,  his  relief  is 
an  incident    Swan  v.  Seotty  11  S.  &  B.  155^   is  no  exeeptioo. 
There  the  suit  was  on  a  bond,  given  in  satisfaction  of  an  award  o( 
arbitrators,  which  had  become  a  judgment;  and  the  defendant 
proposed  to  go  behind  the  judgment  and  show  the  illegal  contract 
on  which  the  award  was  obtained.    Heldy  that  he  could  not,  and 
DcNCAK,  J.,  remarked,  ''  The  test,  whether  a  demand  connected 
with  the  illegal  transaction  is  capable  of  being  enforced  at  law  is, 
whether  the  plaintiff  requires  the  aid  of  the  illegal  transaction  to 
establish  his  case."    It  is  manifest  the  judgment  was  cnnclasive^ 
though  obtained  in  a  suit  on  an  illegal  contract,  and  the  remaA 
strictly  fitted  the  facts  in  that  case,  without  infringing  or.  tb 
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rale.  Wherever  that  test  has  been  qaoted  and  applied,  it  will  be 
foand  there  was  a  good  consideration  for  the  contract  in  suit  be- 
fore reaching  back  to  the  alleged  illegal  one. 

Where  tho  public  is  not  interested,  the  maxim  has  its  full  force, 
and  the  law  leaves  the  parties  as  they  placed  themselves.  Obligors 
in  an  instrument  under  seal,  made  for  the  purpose  of  defrauding 
the  obligee's  wife,  cannot  shield  themselves  bj  alleging  their  own 
frand  ;  for  this  does  not  belong  to  the  class  of  contracts  forbidden 
by  statute  or  public  policy.  Evans  v.  Dravo,  12  Harris,  62  ;  ffend" 
rickson  v.  Evans,  1  Casey,  441.  On  like  principle,  voluntary  con- 
veyances and  contracts  made  to  defraud  creditors,  though  void  as  to 
them,  are  good  and  binding  between  the  immediate  parties.  These 
are  avoided  by  the  statute  of  13  Elizabeth,  for  tho  benefit  of  cred- 
itors, but  not  as  to  the  parties.  Hershey  v.  Weiiifig,  14  Wright, 
240 ;  Blystom  v.  Ely  stone,  1  P.  F.  Smith,  373.  ''  That  a  collusive 
contract  binds  the  parties  to  it  is  a  principle  which  commends 
itself  no  less  to  the  moralist  than  to  the  jurist;  for  no  dictate  of 
duty  calls  on  a  judge  to  extricate  a  rogue  from  his  own  toils.'* 
Sietoari  v.  Kearney,  6  Watts,  453.  In  all  such  cases  tho  actor  is 
met  by  the  maxim,  "  In  pari  delicto  melior  est  conditio  possiden* 
tie.'' 

Forgery,  or  the  crimen  falsi,  is  an  infamous  offense.  It  is 
classed  with  other  infamous  felonies  and  misdemeanors,  the  com- 
pounding of  any  of  which  is  a  misdemeanor  punishable  by  fine  and 
imprisonment  Act  March  31,  1860,  §  10,  Pamph.  L.387.  Un- 
der section  9,  of  the  Criminal  Procedure  Act  of  1860,  Pamph.  L. 
432,  no  magistrate  or  court  can  lawfully  permit  a  settlement  of  a 
prosecution  for  forgery,  on  satisfaction  being  made  to  the  party 
complaining,  for  infamous  crimes  are  excepted  from  its  operation. 
The  legislature  committed  no  such  inconsistency  as  enacting  two 
acts  of  the  same  date,  one  of  which  prohibits  the  settlement  of 
forgery  under  a  severe  penalty,  and  the  other  authorizing  it,  if  the 
complaining  party  acknowledges  satisfaction. 

Cheats  by  false  pretenses  are  among  the  cases  authorized  to  be 
settled  by  the  9th  section  of  the  Criminal  Procedure  Act,  and  there- 
fore Steinbdker  v.  Wilson,  1  Leg.  Oaz.  76,  has  no  application  to  the 
question  now  pending.  And  the  settlement  of  cases  within  that 
section  18  not  touched  by  the  principles  applicable  to  the  compound- 
ing of  an  infamous  crime. 
Borsey  charged  McCullough  with  forgery,  and  conducted  the 
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prosecatiou  to  his  indictment  and  acquittal.  After  the  indictment, 
and  before  the  acquittal,  a  bargain  was  struck,  the  judgment-note 
given,  Dorsey's  claim  against  McCullough  satisfied,  and  Doraey 
was  not  to  appear  and  testify  in  the  forgery  case.  He  saw  the 
Commonwealth  fail,  for  he  did  not  answer  to  testify,  though  present 
It  cannot  be  doubted  that  the  abandonment  of  the  proaecation  and 
failure  to  testify  entered  into  the  agreement  The  note  was  giTen 
for  the  debt  and  for  the  acquittal  —  neither  promise  nor  considenr 
tion  is  divisible.  If  any  part  of  an  indivisible  promise,  or  any  part 
of  an  indinsible  consideration  for  a  promise,  is  illegal,  the  whole  ii 
void.    Fihon  v.  HimeSy  5  Barr,  452. 

Agreements  founded  upon  the  suppression  of  criminal  proseca- 
tions  are  void ;  they  have  a  manifest  tendency  to  subrert  pnbUe 
justice.     1  Story  Eq.,  §  294.     It  is  the  nature  of  the  crime,  not  so 
much  whether  it  be  felony  or  misdemeanor,  which  is  to  be  con- 
sidered.     Many  felonies  are  not  so  enormous  as  some  misdemeanors 
The  law  recogniases  this  in  their  punishment.    For  instance,  the 
maximum  of  imprisonment  for  one  conricted  of  forgery  is  tea 
years,  of  larceny  three.     Stifling  a  prosecution  for  forgery,  thoogh 
an  offense  of  same  grade  as  compounding  divers  felonies,  seems  to 
be  a  graver  offense  than  compounding  some  felonies.     It  conwt 
within  the  rule,  that  where  the  welfare  of  society  and  the  vindicsr 
tion  of  the  law  are  the  chief  objects,  the  defendant  may  give  in 
evidence  the  illegality  of  the  contract  as  a  bar  to  a  suit  to  enfoiei 
it ;  and  this  to  prevent  the  evil  which  would  be  prodaoed  by  en- 
forcing the  contract  or  allowing  it  to  stand.     Shall  these  object 
be  thwarted,  and  the  evil  follow  which  the  law  designs  to  prevent» 
because  of  a  judgment  confessed  by  virtue  of  a  warrant  which  ii 
but  a  part  of  the  criminal  transaction  ? 

It  was  said  by  the  present  chief  justice  in  Hopkins  v.  W$9i,  3 
Norris,  109.  '*  There  is  no  difference  in  legal  effect  between  s 
judgment  confessed,  or  for  want  of  appearance  or  plea^  and  a  jndg- 
ment  on  the  verdict  of  a  jury.  The  court  in  which  the  judgment 
is  rendered  will  indeed  open  one  of  the  former  kind,  and  let  the 
defendant  into  a  defense  in  a  proper  case  and  upon  equitable  termSi'' 
In  Pennsylvania  it  has  always  been  the  right  of  a  defendant  in  t 
judgment  confessed  by  virtue  of  a  warrant  of  attorney  to  petition 
that  it  be  opened  for  cause.  This  right  was  so  well  respected  by 
the  courts  that  there  was  no  occasion  for  legislation  providing  for 
appeal  from  refusal  to  open  till  a  recent  date.     The  entry  of  jndg- 
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men  is,  either  by  attorneys  or  prothonotaries,  ou  judgmeut-uotes,  is 
yery  common.  These  though  having  the  same  effect  as  if  on  the 
Terdict  of  a  jury,  while  they  standi  in  fact,  never  were  the  results 
of  adjndication.  To  hold  that  such  a  judgment  entered  on  an 
immoral  and  illegal  obligation,  part  of  a  transaction  subversive  of 
public  interests,  shall  be  deemed  an  executed  contract,  with  absolute 
right  in  the  plaintiff  to  judicial  process  for  collection,  would  be 
shocking  to  every  man's  sense  of  justice.  The  argument  is  that 
the  judgment  shall  stand,  for  the  plaintiff  need  only  show  the  note, 
and  the  defendant,  as  actor,  will  not  be  heard  alleging  his  own  and 
the  plaintiff's  turpitude  in  an  application  for  opening  the  judgment 
In  one  sense  the  plaintiff  is  an  actor  —  he  caused  confession  of 
judgment  on  the  void  instrument,  and  uses  the  process  of  the  law 
to  collect  the  money  agreed  to  be  paid  for  its  violation.  The 
reason  of  the  rule  which  allows  a  defendant  to  plead  and  prove  the 
ill^ality  of  a  contract  in  bar  of  a  suit  upon  it  demands  that  he 
be  heard  in  an  application  to  open  a  judgment  so  confessed.  His 
rights  are  of  secondary  importance,  and  he  is  not  heard  for  their 
▼indicifttion.  It  is  the  duty  of  the  court,  on  proper  showing,  to  open 
such  a  judgment,  to  the  end  that  there  may  be  a  trial  as  if  suit  had 
been  originally  commenced  on  the  note  or  other  obligation  on  which 
the  judgment  was  entered.  In  this  way  the  law  may  be  vindicated 
and  the  interest  of  the  Commonwealth  conserved. 

The  order  and  decree  discharging  the  rule  to  show  cause  why 
judgment  should  not  be  opened,  reversed,  and  now  the  said  rule  is 
made  absolute ;  the  record  to  be  remitted  for  further  proceedings. 
Appellees  to  pay  costs  of  this  appeaL 


OOOPBR  y.  POGXTX. 

m  Fmh.  St  K4.) 
W%U  —  eonttrtteUon  —  Itfe  ettaU  orfesf 

A  win  eoatsiaed  the  following  cUase :  "  To  m j  belored  wife  P.  (so  long  as 
■he  remains  mj  widow)  I  give  all  the  income  of  the  home  farm,  on  whieh  I 
now  lire,  containing  two  hundred  acres,  more  or  less,  with  all  the  tenements 
and  sppartenances  belonging  thereto,  together  with  all  the  products  arising 
therefrom ;  also,  the  mansion  house  in  which  I  live,  together  with  all  be» 
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longing  to  It,  mnd  all  that  is  in  it,  or  abont  it,  I  gire  to  my  oelov«d  wife  P^ 
the  Mme  to  be  hen  and  to  belong  to  her  forerer."  Bdd,  that  the  widov 
took  an  estate  in  the  realtj  for  life  and  widowhood,  and  an  abeolnte  Mtat* 
in  the  personal  propertj.* 

EJECTMENT.     The  opinion  states  the  point.    The  plaintiC 
had  judgment  below. 

A.  W.  d  If.  G.  Acheion,  for  plaintiff  in  error. 

/).  F.  Paiierson  and  Alexander  Wileon,  for  defendants  in  errsr. 

Mebgur,  J.  This  Contention  arises  under  a  clanse  in  the  Isst 
will  and  testament  of  Bobert  Pogne.  It  is  this :  **  To  my  bdoved 
wife,  Sarah  Pogue  (so  long  as  she  remains  my  widow),  I  gire  all 
the  income  of  the  home  farm,  on  which  1  now  liTe,  containing  tvo 
hundred  acres,  more  or  less,  with  all  the  tenements  and  appurte- 
nances belonging  thereto,  together  with  all  the  prodncts  arisiDg 
therefrom,  also  the'  mansion  house  in  which  I  live,  together  with 
all  belonging  to  it,  and  all  that  is  in  it,  or  about  it,  I  give  to  my 
beloved  wife,  Sarah  Pogne,  the  same  to  be  hers  and  to  belong  to 
her  for  ever." 

The  question  is,  what  estate  did  Sarah  Pogue  take  in  the  home 
farm  and  mansion  house  thereon  ? 

In  the  clause  quoted  the  words  '^I  give*'  are  used  twice,  once 
before  the  use  and  product  of  the  real  estate  are  devised,  and  onoe 
after  the  personal  estate  is  specified.  It  begins  by  declaring,  ''to 
my  beloved  wife,  so  long  as  she  remains  my  widow,  I  give  all  the 
income  of  the  home  farm  *  *  «  ^j^}^  ^]\  h^q  tenements  and 
appurtenances  belonging  thereto,  together  with  all  the  prodncti 
arising  therefrom,  also  the  mansion  house  in  which  I  live."  If  the 
clanse  ended  here,  there  would  be  no  reason  to  doubt  either  the  in- 
tention of  the  testator  or  the  legal  effect  of  the  devise.  In  cletr 
and  express  language  the  income  and  profits  of  the  lands  were  given 
to  her  only  so  long  as  she  remained  his  widow.  There  is  not  only 
an  absence  of  words  necessary  to  pass  a  fee,  but  there  is  the  expresi 
use  of  words  giving  a  less  estate.  The  gift  is  unequivocally  lim* 
ited  to  the  time  that  she  shall  remain  his  widow.  At  the  latest  the 
interest  devised  ended  at  her  death  ;  but  would  end  sooner  in  caee 
of  her  marriage.  While  a  devise  of  the  income  and  profits  of  hnd 
is  a  devise  of  the  land  itself,  yet  it  is  a  devise  of  it  for  no  longa 

•See  OrMaT.Hewttt,ante,p.  101. 
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period  of  time  than  the  testator  gave  the  income  and  profits. 
France's  Estate,  25  P.  F.  Smith,  220.  The  income  and  profits 
having  been  limited  to  the  duration  of  her  widowhood,  her  estate 
ID  the  land  was  limited  to  the  same  period  of  time.  She  took  an 
estate  for  life,  because  it  might  possibly  last  for  life,  but  liable  to 
be  determined  sooner,  on  the  happening  of  the  contingency  of  her 
marriage.  2  Bl.  Com.  121 ;  4  Kent  Oom.  26,  Badgers  v.  Rodgers, 
7  Watts,  15.  It  is  not  a  deyise  npon  condition,  nor  one  the  object 
of  which  is  to  impose  a  penalty  or  forfeiture ;  but  it  is  a  conditional 
limitation  which  marks  the  extent  of  the  duration  of  the  interest 
given.     Bennett  v.  Bobinsfm^  10  Watts,  348. 

The  clause  proceeds,  ''together  with  all  belonging  to  it,  and  all 
that  is  in  it,  or  about  it,  I  give  to  my  beloved  wife,  Sarah  Pogue, 
the  same  to  be  hers  and  to  belong  .to  her  forever.*'  "  It*'  mani- 
festly refers  to  the  mansion  house  stated  in  the  preceding  sentence, 
and  the  property  in  and  about  the  house  he  gives  to  her.  This 
evidently  means  personal  property.  How  does  he  give  it?  Not 
as  he  has  given  the  products  of  the  land  so  long  as  she  remains  his 
widow,  but  "  to  be  hers  and  to  belong  to  her  forever.**  The  dis- 
tinction is  thus  clearly  made  between  the  real  and  the  pergonal 
estate.  The  former  is  given  to  her  for  life,  the  latter  forever.  This 
view  gives  effect  to  the  letter  and  spirit  of  the  will.  It  would  be 
giving  an  unnatural  interpretation  to  the  clause  to  say  the  latter 
•**  I  give  **  refers  to  the  use  and  products  of  the  lands.  They  had 
already  been  given  in  distinct  and  appropriate  language.  It  would 
do  stiU  greater  violence  to  the  reading  of  the  will  to  hold  that  the 
gift  **  to  her  forever,**  which  following  immediately  after  the  per- 
sonal estate,  had  any  reference  to  that  other  property  that  he  had 
just  said  she  should  have  only  so  long  as  she  remained  his  widow. 
As  the  krt  part  of  the  clause  reasonably  and  naturally  applies  to 
the  personal,  estate  only,  we  will  not  assume  that  it  was  intended 
to  contradict  the  language  he  had  used  in  regard  to  the  real  estate, 
nor  to  change  the  estate  therein  given.  We  see  nothing  obscure 
or  ambiguous  in  the  will.  It  does  clearly  appear  therein,  that  the 
testator  intended  to  devise  to  his  wife  an  estate  in  the  land  less 
than  a  fee.  The  fact  that  he  did  not  devise  the  remainder  is  insuf- 
ficient to  overcome  or  change  the  effect  of  the  language  ^ving  his 
wife  a  life-estate  only.  Tt  follows  that  the  parol  evidence  offered 
was  insuflScient  to  change  its  legal  effect,  and  the  title  of  the 
testator's  heirs  must  prevail.  Jifff/rtnpvf  afflrmed. 
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en  Penn.  BL  SWJ 
Matter  and  tervatU — e&ntributarjf  negUgenee  —  l&wbHdff$. 

An  emplojee  of  a  nilroad  oomiMLnj,  who  rides  on  the  top  of  a  fieighl  turn, 
Tolantarilj  and  oat  of  the  line  of  his  emplojment,  and  while  there  is  ttrack 
and  killed  hj  a  low  bridge,  the  situation  and  character  of  which  he  if  te- 
qoainted  wlth«  is  gr^lltj  of  sach  contribatorj  negligence  as  prsTMti  s  i» 
covery.* 

ACTION  of  damages  for  death  of  penon  caused  by  n^Iigeooe. 
The  opinion  states  the  facts.    The  plaintiff  had  jadgmist 
below. 

2>.  JToins  and  Wm.  H.  CMdr&n,  for  plaintiff  in  error. 
0»  B.  BoyUy  for  defendants  in  error. 

OoBDONy  J.  Where  a  railroad  company  rolnntarily  subjects  iti 
employees  to  dangers  which  it  ought  to  proTide  against^  sad  ii 
accident  happens  to  an  employee  from  a  want  of  proper  proTiiioB 
against  such  dangers,  the  company  is  undoubtedly  liable.  Batoo 
the  other  hand,  it  is  not  liable  for  accident  happening  from  the 
ordinary  risks  and  dangers  of  the  business,  for  it  is  a  1^  pi^ 
sumption  that  the  servant  assumed  the  risk  of  such  accidents  when 
he  entered  the  service  of  the  company.  PaiUr9on  v.  Railroad  Co^ 
26  P.  F.  Smith,  889.  Again,  we  may  further  extend  this  rnk  by 
saying,  that  the  servant  or  employee  assumes  the  risk  of  aD 
dangers,  however  they  may  arise,  against  which  he  may  protaet 
himself  by  the  exercise  of  ordinary  observation  and  care.  Far* 
thermore,  the  master's  liability  arises  from  the  fact  that  he  snbjedi 
his  servant  to  dangers  which  in  good  faith  he  ought  to  profile 
against,  but  he  is  not  responsible  for  those  dangers  to  which  the 
servant  voluntarily  subjects  himself,  though  he  does  so  withost 
carelessness  or  breach  of  duty. 

These  principles  govern  this  case.  The  bridge,  by  which  youg 
Sentmeyer  was  killed,  was  fifteen  feet  and  six  inches  in  height  from 
the  top  of  the  railroad  rails,  whilst  the  height  of  the  cars  varied  hm 

•V»salaecaw^  BafiMr.St,XiOiiif,see^Ry.Od.(nMo.]iO,SIAm.Bep.4a. 
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nine  to  ten  and  one-half  feet ;  thns,  for  the  lower  cars  the  bridge 
was  snflSeiently  high,  but  for  the  higher  ones,  seyeral  inches  too 
low.  Sentmeyer  had  been,  for  several  months  previous  to  the 
accident,  employed  as  flagman  on  one  of  the  trains  of  this  road, 
and  therefore  had,  or  onght  to  have  had,  knowledge  of  the  height 
of  the  cars  used  npon  it  and  also  of  the  height  of  this  bridge. 
These  were  matters  which  addressed  themselves  to  his  own  obser- 
vation, and  as  we  have  already  said,  for  the  pradent  exercise  of  that 
observation  he  was  responsible.  But  did  he  give  snch  attention  to 
the  dangers  to  which  he  was  exposed  as  an  ordinarily  prudent  man 
shonld  have  given  to  them  ?  Certainly  not,  or  the  accident  would 
not  have  occurred.  He  had  almost  every  day  for  a  month  passed 
and  repassed  under  that  bridge ;  he  knew  just  where  to  look  for  it, 
and  if  he  paid  any  attention  to  it  whatever,  he  must  have  known 
that  when  standing  at  full  length  upon  a  car  of  medium  height, 
say  nine  feet  six  inches,  there  was  but  an  inch  or  two  between  the 
bridge  and  the  top  of  his  head.  What  shall  we  say,  then,  of  that 
man's  prudence  who  would  thus  risk  his  life  on  the  difference  of 
two  or  three  inches  in  the  height  of  a  carp  But  the  court  below 
held  the  company  rigidly  to  what  it  regarded  as  its  duty  in  regard 
to  the  bridge,  without  any  reference  to  the  duty  resting  upon  the 
deceased  to  give  heed  to  a  known  and  obvious  danger  and  prudently 
to  care  for  himself.  **  If,''  reads  the  plaintiffs'  first  point,  **  the  jury 
believe  from  the  evidence  that  it  was  required  of  the  employees  of 
the  company^  of  the  same  class  as  Sentmeyer,  as  was  usual  and 
customary  for  them  to  be  on  the  top  of  freight  and  stock  cars  whilst 
in  motion,  and  the  defendant  permitted  a  bridge  to  be  erected  and 
maintained  over  its  track  of  a  height  insufficient  to  allow  the  safe 
passage  of  persons  while  on  the  top  of  snch  freight  or  stock  cars, 
and  that  while  on  the  top  of  such  cars  Sentmeyer  was  knocked  off 
and  killed,  while  in  the  service  of  the  company ;  they  may  find 
that  the  death  of  Sentmeyer  was  caused  by  such  negligence  of  the 
company,  as  would  make  it  liable  to  the  plaintiffs  in  damages 
therefor."  This  point  was  affirmed  without  qualification,  and  it 
amounts  to  an  instruction  that  the  defendant  was  bound  to  have 
all  the  bridges,  crossing  its  road,  of  snch  a  height  that  whether  its 
employees  were  careful  or  negligent  no  damage  could  result  to  them 
therefrom. 

But  what  is  the  logical  result  of  a  doctrine  such  as  this  P    Is  it 
not,  that  the  company  must  not  only  guard  its  servants  from  prob- 
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able  but  aloo  from  poesible  dangers,  and  that  it  must  place  no 
dependence  on  their  care  and  skill  even  in  the  matter  of  their  own 
preservation  and  personal  safety  ?  That  it  must  proyido  igaiiut 
this  very  negligence  and  become  an  insurer  of  their  limbs  ssd 
lives  F  We  need  not  say  this  will  not  do ;  that  neither  natord  nor 
artificial  persons  can  bear  a  burden  such  as  this,  neither  ought  thej 
so  to  do.  When  men  are  hired  something  must  be  predicated  o( 
their  judgment  and  prudence,  and  hence  when  the  employer  for- 
nishes  them  with  tools  and  appliances,  which  though  not  the  best 
possible  may  by  ordinary  care  be  used  without  danger,  he  bai 
discharged  his  duty  and  is  not  responsible  for  accidents. 

But  again:  the  defendant  was  liable  for  the  consequences  of 
such  dangers  as  it  subjected  the  employee  to,  and  not  for  those  to 
which  he  subjected  himself.  He  was  the  flagman  of  the  preceding 
train,  and  his  only  duty  on  the  train  from  which  he  was  IdHed, 
was  to  ride  upon  it  until  he  overtook  his  own  train.  His  bnsinea 
was  simply  to  take  care  of  himself,  and  the  whole  duty  of  tbo  com- 
pany was  discharged  by  affording  him  a  safe  place  to  ride.  Ofi 
that  train  there  were  two  such  places,  the  caboose  and  the  locomo- 
tive ;  he  might  have  taken  either  and  been  perfectly  safe;  he  took 
neither,  but  chose  the  top  of  the  cars,  the  place  of  all  others  the 
most  unsafe.  No  duty  to  the  company  called  him  to  this  poeifcion; 
he  chose  it  of  his  own  free  will ;  he  put  himself  in  the  place  of 
danger  and  the  direct  consequence  of  this,  his  own  voluntary  act, 
was  the  loss  of  his  life.  For  this,  surely,  the  company  was  not 
liable,  for  it  required  of  him  no  such  risk.  It  furnished  him  vitb 
a  safe  conveyance,  all  it  was  at  that  time  bound  to  do,  and  if  he 
chose  to  turn  that  safe  conveyance  into  one  of  danger  it  was  no 
fault  of  the  company. 

As  this  disposes  finally  of  the  whole  case,  we  will  not  dwell  oi 

any  particular  exceptions. 

JudgrMtU  n99nd. 
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SraBBiNs  T.  County  of  Obawvobo. 

(»  Phib.  St.  $»,} 

VthuUmrjf  ogrmmmU-^promite  IfffptibUe  ojflcer  to  pay  mm$ufU    offUUed  Ay 

mistake  on  Httlemont, 

A  eonntjr  tiwufarer*!  aooountn  were  settled  and  became  a  Judgment,  final  and 
eonduaive.  Sobeeqaently  an  innocent  error  was  disooTered  in  fayor  of  the 
county,  and  tlie  treasurer  orally  promised  his  successor  to  pay  the  amount. 
MM^  an  enforceable  promise. 

ASSUMPSIT.  The  head-note  statei  the  point  The  .pLuntifl 
had  judgment  below.  Chubch,  P.  J.,  gave  an  opinion  below, 
in  which  among  other  things  he  said : 

**The  facts  are  that  two  years  after  the  auditor's  report  was  filed, 
and  which  was  nnappealed  from,  and  hence  final  and  conclnsive, 
and  binding  as  a  judgment  upon  all  parties,  the  defendant^  upon  the 
discoTery  of  two  important  clerical  and  mathematical  errors, 
admitted  the  errors,  and  promised  to  pay  the  same  definitely, 
specifically  and  unconditionally.  Was  there  a  moral  obligation 
resting  on  the  defendant  to  pay  this  money,  sufiicient  for  a  con« 
sideration  to  support  this  promise,  or  was  it  void  as  being  mere 
nudum  jfoctumf  From  an  examination  of  the  authorities,  we  find 
the  rule  to  be  this:  A  moral  obligation  is  snfiScient  to  support  an 
express  promise,  where  there  has  been  a  pre-existing  obligation 
which  has  become  inoperative  by  positive  law.  Express  promises, 
founded  on  pre-existing  equitable  obligations,  may  bo  enforced  as 
founded  on  good  consideration.  They  merely  remove  an  impedi- 
ment erected  by  law  to  the  recovery  of  debts  honestly  due,  but 
which  the  statute  law  and  public  policy  protect  the  debtors  from 
being  compelled  to  pay. 

"  The  case  of  debts  barred  by  the  Statute  of  Limitations,  of  debts 
incurred  by  infants,  of  debts  of  bankrupts,  are  illustrations  of  this 
rule.  In  all  these  cases  there  was  originally  a  quid  pro  quo,  and 
according  to  the  principles  of  natural  justice,  the  party  receiving 
ought  to  pay,  but  the  legislature  has  said  he  shall  not  bo  coerced. 
Then  comes  the  promise  to  pay  the  debt  th&t  is  barred  ;  the  debt 
or  the  infant,  the  debt  of  the  discharged  bankrupt,  to  restore  to  his 
creditor  what  by  the  law  he  had  lost     In  all  these  cases  there  is  a 
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moral  obligation  founded  apon  antecedent  valusible  oonsideratioii. 
Such  promises  therefore  have  a  sound  legal  basis.     They  are  not 
promises  to  pay  something  for  nothing,  not  naked  pacts,  but  the 
voluntary  revival  or  creation  of  obligations  which  before  existed  in 
natural  law,  but  which  had  been  dispensed  with,  not  for  the  benefit 
of  the  party  obliged  solely,  but  principally  for  the  public  conTeo- 
ience.     Per  Parkbr,  G.  J.,  in  Mitts  v.  Wyman,  3  Pick.  ^07.     To 
the  same  effect  is  Willing  v.  Petersy  12  S.  &  B.  177 ;  HmpkiB  t. 
McClimans,  12  Harris,  367  ;  Kennedy  v.  Ware,  1  Barr.  445 ;  Paul 
V.  Siackhouee,  2  Wright,  302.    Now,  applying  this  rule  to  the  facts 
in  this  case,  what  do  we  have  F    An  actual  pre-existing  debt  owing 
by  this  defendant  to  the  plaintiff  —  a  debt  for  trust  moneys,  which 
in  faro  conscieniiee  is  of  a  higher  character  than  the  ordinary  debts 
which  arise  on  account  of  dealings  between  individuals.    This 
debt  is  barred  by  positive  law*  by  a  judgment  entered,  in  which  the 
debtor  is  unwittingly  but  none  the  less  positively  released.    Accord- 
ing to  the  common  sense  and  feeling  of  mankind,  the  debt  exists 
until  it  is  actually  paid  ;  the  mind  of  the  defendant  assented  to  this 
principle.     He  felt  the  obligation  of  the  unsatisfied  debt,  and  in 
the  language  of  the  verdict,  specifically  and  definitely  admitted  it, 
and  positively  and  unconditionally  promised  to  pay  it     There  can 
be  no  doubt  therefore  that  this  moral  obligation  was  a  sufficient 
consideration  upon  which  to  base  this  promise  of  the  defendant  to 
pay  the  debt,  and  the  legal  arbitrator  did  not  err  in  applying  these 
principles  and  answering  defendant's  points  as  he  did. 

'^The  defendant's  seventh  point  was  correctly  answered.  The 
clerk  to  the  county  commissioners  and  the  county  treasurer  are 
both  functionaries  recognized  by  law,  and  the  promise  of  defendant 
might  with  propriety  be  made  to  them,  or  at  least  to  the  treasurer. 
They  were  not  engaged  in  the  settlement  or  adjustment  of  tbeaf* 
fairs  of  the  county,  and  even  if  they  were,  it  is  diflScult  to  see  why 
the  treasurer  could  not  receive  the  defendant's  promise.  It  is  made 
the  duty  of  the  treasurer  by  law  to  receive  all  meneys  due  or  accru- 
ing to  the  county. 

'^  This  money  in  the  hands  of  defendant  was  due  and  accming 
to  the  county,  and  if  it  could  or  would  have  to  be  paid  to  him  he 
could  certainly  receive  a  promise  of  defendant  to  pay  it.  As  well 
say  the  cashier  of  a  bank,  or  the  treasurer  or  receiving  officer  of 
any  corporation  could  not  receive  the  promise  of  a  debtor  to  the 
bank  or  corporation  to  pay  a  debt  owing,  as  to  say  the  county 
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treasurer  cannot  receive  the  promise  of  a  debtor  to  the  county  to 
pay  a  debt  justly  doe  it  In  this  case  the  treasurer  is  not  an 
actor;  he  is  bnt  the  passive  recipient  of  the  promise  to  pay.  In 
this  respect  he  was  the  agent  of  the  political  corporation,  the 
county,  and  this  political  body  has  the  right  to  reap  the  benefit  of 
the  defendant's  promise  made  to  pay  them  through  its  agent,  the 
county  treasurer,  and  to  maintain  this  suit  to  enforce  performance 
of  that  promise.** 

2>.  C.  McCoy  dt  Son,  for  plaintiff  in  error. 

Thomas  Roddy  and  8.  Newton  PeitiSf  for  defendant  in  error. 

Gordon,  J.  To  the  well-written  and  carefully  considered  opinion 
of  the  learned  judge  of  the  court  below,  we  can  add  but  little,  except 
the  approval  of  this  court  That  a  moral  obligation  is  sufiScient  to 
snpport  an  assumption  to  pay  a  debt,  which  cannot  be  collected  by 
reason  of  the  intervention  of  some  positive  law,  as  the  Statute  of 
Limitations,  the  operation  of  a  judgment,  or  a  discharge  in  bank- 
ruptcy, is  a  doctrine  now  so  well  established,  that  a  discussion  of  it 
would  be  mere  waste  of  logic.  In  Anspach  y.  Brown^  7  Watts,  140, 
it  is  admitted  that  there  is  an  obligation  in  morals  to  pay  a  debt 
barred  by  a  judgment,  which  will  support  an  express  promise  to 
that  effect  Such  a  debt,  it  is  true,  is  put  upon  higher  looting 
than  one  barred  by  the  Statute  of  Limitations,  for  it  is  said,  there 
must  be  not  only  an  acknowledgment  of  the  debt,  but  a  distinct 
and  formal  promise  to  pay ;  nevertheless,  when  these  conditions 
are  complied  with,  the  promise  is  binding.  What  then  though  the 
auditor's  report  was  equivalent  to  a  judgment  P  That  there  was  a 
clear  mistake  in  it  of  some  tl,700  is  not  denied ;  and  thatStebbins 
acknowledged  that  mistake,  and  clearly  and  unconditionally 
promised  to  pay  the  amount  thus  discovered  to  be  due  the  county, 
is  found  by  the  legal  arbitrator. 

But  it  is  objected,  that  this  promise  was  made  to  the  clerk  of  the 
commissioners  and  to  the  county  treasurer,  and  is  therefore  not 
binding  upon  the  defendant  But  as  both  these  persons  were  county 
officers,  we  cannot  see  why  the  assumption  to  either  of  them  would 
not  be  good,  especially  to  the  latter,  as  he  was  the  only  one  who 
had  p<»wer  to  receive  the  money  and  receipt  for  it  As  was  well 
observed  by  the  court  below,  as  woll  mis^ht  yon  say  that  the  oaphier 
Vol.  XXXVII—  87 
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of  a  bank,  or  the  treasurer  of  a  corporation  of  anj  kind,  coald  not 
receive  the  promise  of  a  debtor  to  pay  a  debt  due  to  such  bank  or 
corporation.  But  the  oflSoers  above  named,  are  not  more  nearij 
connected  with  the  interests  of  their  several  institntions,  than  an 
the  county  clerk  and  treasurer  with  the  interests  of  the  conotj; 
there  is  therefore  quite  as  much  reason  that  a  promise  to  the  latter, 
to  pay  a  debt  due  the  county,  should  be  binding,  as  to  the  former, 
to  pay  a  debt  due  a  bank  or  other  corporation. 
The  judgment  is  affirmed. 

Judgment  afimud. 


Baughmab*  y.  Shustakoo  akd  Allbghekt  Bailboad  Cokpaxt. 

m  Pnm.  St.  8KD 

K&gUgwue  —  railroad  aroakhg  Mghwaiy  —  uhmi  dvtif  €f  poroononki^maiftB 

step  and  luten  doea  not  arite. 

The  plaintiff  driving  over  a  railwaj  at  a  highwaj  crossing,  his  horn  eaaflift 
his  foot  between  the  rail  and  planking,  and  fell  down.  For  two  minatef  tht 
plaintiff  was  busied  in  trying  to  disengage  the  foot,  when  a  train  pa«iBf 
broke  the  horse's  leg.  EM,  that  the  rule  that  the  plaintiff  shonld  fasf* 
stopped,  looked  and  listened  before  driving  on  to  the  track  waa  not  apptt» 
ble.    {8ee  noU,  p.  691.) 

ACTION  of  damages  for  negligent  injury  to  a  horse.    The 
opinion  states  the  facts.   The  defendant  had  judgment  befew. 

8.  H.  MilUr  and  B,  Mtigoffin,  Jr.,  for  plaintiff  in  error. 

S.  Griffith  and  Stranahan  c£  Meihard,  for  defendant  in  error. 

PAXsoKy  J.  [Omitting  an  unimportant  consideration.]  The 
second  and  third  assignments  present  a  graver  question.  The 
court  below  nonsuited  the  plaintiff  upon  the  ground  that  he  did 
not  stop  and  look  and  listen  before  attempting  to  cross  the  truL 
The  rule  invoked  ]s  a  valuable  one  and  sustained  by  several  well 
considered  cases,  among  which  may  be  mentioned.  Railroad  Co-  t. 
Heileman,  13  Wright,  CO;  Hanover  Railroad  Co.  t.  Coyle,  5  P.  F. 
Smith,  396,  and  Pennsylvania  Railroad  Co.  v.  Beale,  23  id.  501; 
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8.  c^  IS  Am.  Rep.  753.  We  do  not  propose  to  depart  from  this 
principle  uor  to  weaken  its  force.  We  are  unable  to  see  its  applica- 
bility to  this  case,  however.  The  injury,  as  developed  by  the 
plaintiff's  testimony,  was  not  the  result  of  a  failure  to  observe  the 
rule.  Had  he  stopped,  looked  and  listened,  it  is  not  probable  he 
would  have  seen  or  heard  the  train,  for  the  reason  that  it  was  too 
far  off  to  have  been  patent  to  any  of  the  senses.  The  trouble  was, 
that  the  horse  which  plaintiff  was  driving  caught  his  foot  in  the 
space  between  the  rail  and  the  plank  at  the  crossing,  and  fell  down 
on  the  track.  The  plaintiff  got  out  of  the  buggy  and  endeavored 
to  get  his  horse  upon  its  feet  again.  But  this  was  not  an  easy  task, 
as  one  of  its  feet  was  fast  After  working  unsuccessfully  in  this 
manner  for  about  two  minutes,  he  told  his  wife  to  get  out  of  the 
buggy.  She  did  so,  and  shortly  thereafter  heard  the  cars  coming, 
upon  which  she  ran  up  the  road  to  meet  them,  signalliDg  them  at 
the  same  time  to  stop.  The  warning  came  too  late,  and  the  train 
passed  over  one  leg  of  the  horse,  and  damaged  the  harness  and 
buggy  to  some  extent.  There  was  evidence  that  the  track  was  out 
of  order  at  the  point  where  the  accident  occurred  ;  that  the  flange 
way  was  too  wide  —  one  witness  says  four  inches  and  five-eighths  — 
and  that  other  horses  had  been  caught  in  the  same  way  before. 
The  true  question  in  the  case  therefore  was,  whether  the  company 
were  guilty  of  negligence  in  allowing  the  track  at  the  crossing  to 
be  in  an  insecure  condition,  and  this  question  should  have  been 
submitted  to  the  jury. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

judgment  reversed. 


Hon  BT  ram  Bavosmu— In  PaMl/Mky  w,  JV.  T.  OenL  «te.,  A.  Go.,  88  N.  T.  4M,  tte 
•ctjk>n  was  for  liijaiy  to  plaintiff,  a  boj  ten  yean  old,  cauMd  1^  being  run  over  eaiijr  in 
the  evening  by  defendant**  engine  at  a  street  oroeBing.  It  was  claimed  that  no  bell  was 
mng  when  the  engine  approached  the  crossing.  It  appeared,  howeTor,  that  plaintiff  saw 
the  engine,  which  was  backing,  approaching  and  tried  to  ran  across  In  front  of  it,  but  his 
foot  caught  between  a  raU  and  the  planking  and  he  fell  down  and  was  run  over.  Held, 
that  as  the  object  of  ringing  a  bell  upon  an  engine  Is  to  warn  people  of  Its  approach,  It  was 
not  negHgenoe  contributing  to  the  accident  to  omit  to  ring  it,  as  plaintiff  had  all  the  notice 
that  ringing  would  have  given.  A  flagman  was  usually  kept  at  this  crossing,  but  he  was 
absent  on  this  occasion.  It  was  not  the  duty  of  defendant  to  keep  a  flsgman  at  that  cross- 
ing and  plaintiff  did  not  know  that  one  had  been  usually  kept.  Held,  that  there  was  no 
nsgflgence  on  the  part  of  the  defendant  In  this  particular.  MtQraih,  v.  N.  Y.  Cent,  etc., 
R.  Co.,  fiO  N.  T.  408 :  s.  c,  17  Am.  Rep.  869 ;  s.  a,  08  N.  T.  888.  The  regular  fireman  was 
not  on  the  engine  at  the  time,  and  there  was  no  Ught  on  the  rear  of  the  engine  and  it  was 
dark.  Held,  as  It  appeared  that  plaintiff  plainly  saw  the  angina  approaching,  there  was 
no  negVgenoe.   Three  Judges  disMotad. 


fiQ2  PENNSYLVANIA, 

CommonweAlth  ▼.  Ketner. 
OOXMOVWSALTH  V.  KeIKBB. 

m  FMm.  BL  an.) 

(kiminal  law — &mbmBUmeni  from  NaUonai  htuik. 

Bmbeadoment  fram  a  National  bank  is  not  punlahablo  bj  a  Stale  covit  of 

PennsjlTania. 

TJ  ABBAS  COBPTJS.     The  opinion  states  the  case. 

WiOiam  A.  Marr,  James  Ryon,  John  W.  Ryan  and  WiOi&m  P^ 
Mann,  for  relator. 

A.  W.  Schalch  and  Hughes  A  Farquhar,  for  respondent. 

PAXSOKy  J.  It  appears  by  the  return  to  this  writ,  that  the  re" 
lator  is  held  to  answer  an  indictment  in  the  coart  of  qnarter  ses- 
sions of  Schuylkill  county^  charging  him^  as  cashier  of  the  First 
National  Bank  of  Ashland,  with  having  embezzled  the  f  nnds  and 
property  of  said  bank.  There  are  three  conuts  in  the  indictmeDt, 
each  varying  the  form  of  the  charge,  but  not  essentially  chaDgiog 
its  substance. 

It  is  almost  needless  to  say,  that  a  habeas  corpus  is  not  a  writ 
of  error.  Hence,  if  the  court  below  had  jurisdiction  of  the  ofFense, 
we  cannot  correct  its  rulings  in  this  proceeding,  however  errone- 
ous they  may  be.  On  the  other  hand  it  is  equally  clear,  that  if 
the  relator  is  being  prosecuted  for  a  matter  which  is  not  an  indict- 
able oflTense  by  the  law  of  Pennsylvania,  or  one  over  which  the 
court  below  has  no  jurisdiction,  it  would  be  our  right  as  veil  as 
our  plain  duty  to  discharge  him.  No  authority  is  needed  for  so 
obvious  a  proposition. 

Embezzlement  bv  the  cashier  of  a  bank  is  not  a  common-la* 
offense.  This  indictment  must  rest  upon  some  statute  of  this  State, 
or  it  cannot  be  sustained.  Has  it  sach  support  P  As  preliminsij 
to  this  question,  it  is  proper  to  say,  that  section  $209  of  the  United 
States  statntes.  provides  specifically  for  the  punishment  of  c«*i8hieii 
and  other  officers  of  National  banks,  who  shall  be  guilty  of  embes- 
ding  the  moneys,  funds  or  credits  of  such  institutions.    The  relator 
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wan  uot  indicted  under  this  section^  and  oonld  not  have  been  in  a 
State  court.  Our  own  legislation  npou  this  snbject  may  be  briefly 
Btated. 

[Omitting  this.] 

We  are  spared  further  comment  upon  these  acts  for  the  reason 
that  they  have  no  application  to  National  banks.  Neither  of  them 
refers  to  National  banks  in  terms^  and  we  must  presume,  that 
when  the  legislature  used  the  words,  ''  any  bank  /'  it  referred  to 
banks  created  under  and  by  virtue  of  the  laws  of  Pennsylvania. 
The  National  banks  are  the  creatures  of  another  sovereignty.  They 
were  created  and  are  now  regulated  by  the  acts  of  Congress. 
When  our  acts  of  1860  and  1861  were  passed,  there  were  no 
National  banks,  nor  even  a  law  to  authorize  their  creation.  When 
the  act  of  1878  was  passed,  Congress  had  already  defined  and  pun- 
ished the  offense  of  embezzlement  by  the  officers  of  such  banks. 
There  was  therefore  no  reason  why  the  State,  even  if  it  had  the 
power,  should  legislate  upon  the  subject  Such  legislation  could 
only  produce  uncertainty  and  confusion,  as  well  as  a  conflict  of 
jurisdiction.  In  addition,  there  would  be  the  possible  danger  of 
BQbjecting  an  offender  to  double  punishment,  an  enormity  which 
no  court  would  permit,  if  it  had  the  power  to  prevent  it. 

An  act  of  assembly  prescribing  the  manner  in  which  the  busi- 
ness of  all  banks  shall  be  conducted,  or  limiting  the  number  of  the 
directors  thereof,  could  not  by  implication  be  extended  to  National 
banks,  for  the  reason,  that  the  affairs  of  such  banks  are  exclusively 
under  the  control  of  Congress.  Much  less  can  we,  by  mere  impli- 
eation,  extend  penal  statutes  like  those  of  1861  and  of  1878  to  such 
institutions.- 

Th^  offense  for  which  the  relator  is  held  is  not  indictable  either 
at  common  law  or  under  the  statutes  of  Pennsylvania.  We  there- 
fore order  him  to  be  discharged. 

8o  ordered. 
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CM  Faan.  St.  879.) 

Bnmilot  — pM^tf  nf  ukUe  $eeuritietfor  indkfidmal  dM. 

One  of  seyeral  exeoators  pledged  to  hie  broker,  as  oolUterml  eeearitj  lor  Ui 
own  debt,  eertifiofttee  of  stock  belonging  to  the  estate.  The  broker  pltdgil 
them  to  a  third,  who  advanced  money  on  them  sapposing  the  broker  to  to 
the  owner.  The  transfers  showed  on  their  face  that  the  title  came  froB 
the  executor.  HM^  that  the  other  executors  could  not  recover  the  atock 
without  pajing  those  advances.* 


B 


ILL  to  recover  stock.    The  head-note  sufficiently  states  the 
facts.    The  bill  was  dismissed  below. 


J.  B.  Tawnsend  and  R.  C.  JUcMurMe,  for  appellants. 

Lewis  Wdlm  Smith  and  Wm.  Henry  Bowie. 

Tbukkby,  J.  The  able  and  elaborate  report  of  the  master  bo 
well  sustains  his  conclnsions  and  the  decree  of  the  coort^  aa  to 
obviate  labor  in  affirmance. 

The  appellants  concede  1.  That  where  the  owner  sells  stock  sod 
gets  his  price,  and  delivers  the  certificate,  together  with  a  blsok 
bill  of  sale  and  irrevocable  power  of  attorney,  signed  by  himaelf, 
the  title  vests  in  the  purchaser;  and  2.  When  a  living  owner  signs 
such  papers  in  blank,  if  he  has  not  actually  sold  and  got  his  price 
for  the  stock,  by  intrusting  them  to  another,  he  delegates  all  hii 
powers  in  respect  to  the  stock,  which  being  unlimited,  he  by  estop- 
pel will  lose  his  property  if  his  agent  abuses  his  confidence.  Tbef 
deny  that  such  papers  pass  title  by  delivery,  and  allege  they  are 
only  symbols  in  the  hands  of  the  holder,  affording  no  presumption 
that  he  is  the  owner  of  the  stock,  but  are  consistent  with  an  agency 
to  act  for  the  signer. 

The  rights  of  a  bona  fide  holder,  as  against  the  true  owner  of 
the  stock,  to  whom  the  apparent  owner  has  either  sold  or  pledged, 
do  not  depend  on  a  negotiable  character  in  the  certificates,  bat 
rest  on  another  principle,    *^  namely,  that  one  who  has  confeired 

•  To  same  effect,  CarUr  r.  Mamuf.  Nai,  Bk.  of  LewitUm  (71  Ke.  44Sf^  86  Am.  Bv-''^ 
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upon  another  by  a  written  transfer  all  the  ifidicia  of  ownership  of 
property,  is  estopped  to  assert  title  to  it  as  against  a  third  person, 
who  has  in  good  faith  purchased  it  for  value  from  the  apparent 
owner."  As  a  general  rule,  the  vendor  or  pledgor  can  convey  no 
greater  right  or  title  than  he  has.  Simply  intrusting  the  posses- 
sion of  a  chattel  to  another  as  a  depositary,  pledgee  or  other  bailee, 
is  insufficient  to  prevent  the  real  owner  reclaiming  his  property  in 
case  of  an  unauthorized  disposition  of  it  by  the  person  so  intrusted. 
The  mere  possession  of  chattels,  without  evidence  of  property  or 
authority  to  sell  from  the  owner,  will  not  enable  the  possessor  to 
give  good  title.  But  if  the  owner  intrusts  to  another  the  posses- 
sion of  property,  and  also  written  evidence  of  title  and  power  of 
disposition  over  it,  as  respects  innocent  third  persons,  he  is  deemed 
as  intending  it  shall  be  disposed  of  at  the  pleasure  of  the  deposit- 
ary. If  there  be  conditions  on  which  this  apparent  right  of  con- 
trol is  to  be  exercised,  not  expressed  on  the  face  of  the  instrument, 
the  case,  in  principle,  is  like  that  of  an  agent  who  receives  secret 
instructions  qualifying  or  restricting  an  apparent  absolute  power. 
If  the  owner  of  the  stock  voluntarily  give  certificates  with  blank 
assignment  and  power  to  make  transfers,  to  liis  brokers,  who  betray 
the  confidence  reposed  in  them,  such  owner  must  suffer  the  loss, 
rather  than  innocent  strangers  whose  money  the  brokers  were 
thereby  enabled  to  obtain.  The  principle  applies  to  pledges  of 
stock,  and  one  who  purchases  from  the  pledgee  may  hold  against 
the  pledgor.  And  if  the  pledgee  pledge  it  to  secure  payment  of 
his  own  debt,  the  second  pledgee  may  hold  it  as  security  till  hit 
debt  be  paid.  ^'  A  person  loaning  money  on  such  certificate  and 
power  has  a  right  to  believe  that  the  borrower  from  whom  he 
receives  them  has  an  absolute  right  to  pledge  the  stock."  By  com- 
mercial usage,  a  certificate  of  stock  accompanied  by  an  irrevocable 
power  of  attorney,  either  filled  up  or  in  blank,  is  in  the  hands  of 
a  third  party  presumptive  evidence  of  ownership  in  the  holder. 
And  where  the  party  in  whose  hands  the  certificate  is  found  is  a 
holder  for  value,  without  notice  of  any  intervening  equity,  his  title 
cannot  be  impeached.  Moore  v.  Metropolitan  Nat,  Bank,  55  N.  Y. 
41 ;  8.  c,  14  Am.  Rep.  173  ;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y. 
325 ;  s.  c,  7  Am.  Rep.  341  ;  Prall  v.  7¥«,  28  N.  J.  Eq.  480 ; 
Bridgeport  Bank  v.  New  York  £  New  Hampshire  R.  R,  Co.^  30 
Conn.  275 ;  Mount  Holly  Turnpike  Co.  v.  Ferree,  2  C.  E.  Oreen,  117. 
The  doctrine  of  these  and  kindred  oases  is  not  in  the  least  shaken 
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or  qualifidd  by  the  late  decision  in  Shaw  y.  The  MwehaiiU^  Naiional 
Bank  of  St.  Louis,  101  U.  S.  557,  where  the  distinction  betwoeo 
negotiable  paper  and  bills  of  lading  is  pointed  oat  with  great  clear- 
ness. Between  such  paper  and  certificates  of  stock^the  distinction 
may  be  as  wide.  Perhaps,  under  similar  circnmstances,  a  like  role 
would  be  applied  to  the  holder  of  a  stolen  certificate  as  to  the  holder 
of  a  stolen  bill  of  lading,  but  such  is  not  this  case.  There  the  coart 
say,  "  It  may  be  that  the  true  owner,  by  his  negligence  or  careless- 
ness, may  have'' put  it  in  the  power  of  a  finder  or  thief  to  occupj 
ostensibly  the  position  of  a  true  owner,  and  his  carelessness  may 
estop  him  from  asserting  his  right  against  a  purchaser  who  has 
been  misled  to  his  hurt  by  that  carelessness.  But  the  present  is  no 
such  case.  It  is  estAlished  by  the  verdict  of  the  jury  that  the 
bank  did  not  lose  its  possession  of  the  bill  of  lading  negligentlj. 
There  is  no  estoppel  therefore  against  the  bank's  right"  The  bill  of 
lading  having  been  stolen  without  fault  in  the  owner,  he  was  held  en- 
titled to  recover  against  a  purchaser  who  had  i*eason  to  believe  that 
his  vendor  was  not  the  owner,  bnt  held  it  to  secure  the  payment  of 
an  outstanding  draft  Nothing  in  the  case  tends  to  show  that  if 
the  owner  had  voluntarily  given  that  bill  of  lading  to  another,  he 
could  have  recovered  against  a  purchaser  for  value  who  took  it  in 
good  faith. 

We  are  convinced  that  the  master  adopted  the  true  principle  ap- 
plicable to  the  papers  in  question  ;  he  neither  held  that  they  were 
negotiable,  nor  that  it  was  a  mere  matter  of  che  actual  agency  or 
authority  of  MacDowell  &  Wilkins. 

Do  the  same  rules  apply  to  these  stocks  as  if  they  belonged  to  a 
living  owner?  An  executor  holds  under  a  trust ;  he  is  the  minister 
or  dispenser  of  the  goods  of  the  dead.  He  has  the  same  property  in 
the  personal  effects  as  the  deceased  had  when  living.  It  is  a  gen- 
eral rule  of  law  and  equity,  that  an  executor  has  an  absolute  power 
of  disposal  over  the  personal  effects  of  his  testator,  and  they  cannot 
be  followed  by  creditors  nor  legatees  into  the  hands  of  the  alienee. 
This  results  from  the  fact  that  in  many  instances  the  executor  most 
sell  in  order  to  perform  his  duty  in  paying  debts,  etc. ;  and  no  one 
would  deal  with  him  if  liable  afterward  to  be  called  to  an  accoant. 
Co-executors  are  regarded  in  law  as  an  individual  person;  and  the 
acts  of  any  one  of  them,  in  respect  to  the  administration  of  the 
effects,  are  deemed  to  be  the  acts  of  all  ;  as  where  one  releases  s 
debt  or  settles  an  account  of  a  person  with  the  deceased,  or  snrren- 
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ders  a  term,  or  sells  the  goods  and  chattels  of  the  estate,  his  uet 
binds  the  others.  An  exception  to  this  general  power  will  be  found 
in  those  cases  only  when  collusion  exists  between  the  executor  and 
the  purchaser.  That  the  executor  may  waste  the  money  is  not  alone 
sufficient  to  invalidate  the  sale ;  it  must  further  appear  that  the 
purchaser  participated  in  the  devastavit  or  breach  of  duty  in  the 
executor.  Thus,  when  the  person  to  whom  the  executor  passes  the 
property  knows  that  the  executor  is  acting  in  violation  of  his  trust 
and  in  fraud  of  those  interested  in  the  due  administration  of  the 
assets,  the  fraud  vitiates  the  transaction,  and  the  attempted  trans- 
fer is  void.  These  familiar  elements,*  the  base  of  the  master's  rea- 
sonings are  ils  sure  support. 

Were  McDowell  &  Wilkins  defendants  instead  of  their  pledgees, 
the  appellants'  argument  would  be  irresistible,  for  they  participated 
in  the  wrongful  act  of  George  B.  Wood.  As  executor,  he  could  not 
make  a  valid  sale  or  pledge  of  the  stock  as  a  security  for  or  in  pay- 
ment of  his  own  debt  to  them ;  the  transaction  itself  gave  them 
notice  of  the  misapplication  and  involved  them  as  participants  in 
the  breach  of  duty.  Where  money  was  obtained  on  the  security 
of  stock  belonging  to  an  estate,  the  borrowers,  sons  of  the  testator, 
represented  that  they  owned  and  had  the  right  to  pledge  it,  but  the 
transfer  was  made  by  the  executrix  to  the  lenders,  who  gave  her  a 
receipt  stating  the  purpose  for  which  they  held  it,  and  that  it  was 
to  be  returned  to  the  estate  if  their  debt  was  paid,  the  transaction 
gave  the  lenders  notice,  and  the  trust  was  not  divested.  Pratt  v. 
ffamil,  28  N.  J.  Eq.  66. 

An  executor's  duty  is  not  like  that  of  a  trustee,  in  whom  prop- 
erty is  vested,  not  for  administration  or  sale,  but  custody  and  man- 
agement for  his  cestuis  que  trust.  The  party  taking  stock  on 
pledge  from  such  trustee  deals  with  it  at  his  peril,  for  there  is  no 
presumption  of  a  right  to  sell  it,  as  there  is  in  the  case  of  an  exec- 
utor. Duncan  v.  Jaudan,  15  Wall.  165;  Shaw  v.  Spencer,  100 
Mass.  382. 

'*  The  executor  has  the  right  to  sell  and  transfer,  and  one  who 
buys  of  him  in  good  faith,  and  pays  in  money  the  price  agreed  upon, 
is  not  responsible  for  the  application  of  the  purchase-money: "  per 
Hunt,  J.,  Leitch  v.  Wetts,  48  N.  Y.  685.  Letters  of  administra- 
tion are  always  sufficient  evidence  of  authority  to  transfer,  because 
a  sale  and  transfer  of  stock  is  in  the  line  of  the  duty  of  an  adminis- 
trator.    The  powers  of  an  executor  or  administrator  differ  from 
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those  of  an  ordinary  trustee ;  the  dnty  of  the  latter  being  cnstod) 
and  management)  of  the  former  to  dispose  of  the  personal  propertj, 
to  pay  debts,  etc.  Executors  may  use  specific  legacies  to  pay  debts 
if  necessary.  Bayard  v.  Fanners  and  Medianics^  Bankj  2  P.  F. 
Smith,  232i.  The  fact  that  the  legal  title  to  the  stock  was  knowa 
to  have  previously  been  in  the  executor,  and  that  the  title  of  the 
holder  appeared  on  its  face  to  have  been  derived  from  him  in  his  rep- 
resentative capacity,  will  not  raise  a  suspicion,  or  put  a  pnrciuser 
on  inquiry,  for  the  reason  that  it  is  the  executor's  primary  datj 
to  dispose  of  the  assets  and  settle  the  estate.  Prall  v.  TV//,  supra. 
We  think  the  master  was  right  in  holding  **  that  the  same  princi- 
ple which  prevails  in  the  case  of  an  absolute  owner  applies  in  the 
case  of  an  executor  who  invests  the  holder  with  apparent  oimer- 
ship/' 

The  defendants  had  a  right  to  infer  that  MacDowell  &  WilkiDi 
were  the  owners  of  the  stock,  although  the  certificates  shoved  titJe 
in  Charles  S.  Wood,  and  the  blank  assignments  and  powers  wen 
signed  by  Oeorge  B.  Wood  as  acting  executor.  They  found  Hie- 
Dowell  &  Wilkins  clothed  with  apparent  ownership.  The  testator 
had  given  Oeorge  B.  Wood  the  strongest  expression  of  confideooe 
in  making  him  an  executor  of  his  will,  thereby  vesting  absolote 
power  in  him  to  sell  and  transfer  the  stock  in  the  line  of  his  dutj. 
He  was  acting  executor.  Neither  his  co-executors,  nor  others  in- 
terested in  the  estate,  had  taken  a  step  to  prevent  him  from  com- 
mitting waste.  The  law  casts  no  duty  upon  a  purchaser  to  ascertain 
if  the  trusted  executor  of  the  decedent's  will  is  mismanaging  tha 
estate  in  fraud  of  creditors  or  legatees.  The  defendants  had  no 
knowledge  of  the  collusive  transaction  between  the  executor  and 
MacDowell  &  Wilkins,  nor  reason  to  believe  that  they,  the  pledgors, 
were  not  the  real  owners,  as  they  appeared.  If  it  be  that  the  per- 
fidious conduct  of  the  executor  results  in  loss  to  innocent  persosi^ 
either  those  interested  in  the  estate  or  the  pledgees  of  the  stock,  it 
must  fall  on  those  whose  interest  he  betrayed. 

Decree  affirmed,  at  the  cost  of  appellants,  and  appeal  dismissed 

Jj9eTS$  Cj^TfSS^ 

'PjLzmjx,  J.,  dissented. 
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FliiladelphiB  City  Pamenger  Bailway  Coupuiy  ▼.  Heniioe. 

Philadblphia  Oitt  Passengbr  Railway  Gompant  v.  Henbiob. 

(»  FBnn.  m.  481.) 

Jf€giiff9nc6 — tire^  roQway — mdenM  of  employee^  hown  nfw^h-^dMAy  to  Uop 

ear  for  persona  approaching  track. 

A  child  sixteen  montliB  old  was  injured  by  being  run  over  by  a  atreet  railway 
car.  The  court  admitted  evidence  of  how  many  hours  the  drivers  and  con- 
dnctoTB  were  daily  employed,  in  order  to  show  that  the  driver  was  physi- 
cally unable  to  discharge  his  duty  at  the  time.  HM,  error.  The  court 
charged  that  if  the  driver  saw  the  child  in  the  street,  approaching  the  car, 
and  in  such  dose  proximity,  that  the  child  might  reach  the  track  before  the 
car  passed,  it  was  negligent  not  to  stop  the  car.  J/dd,  error.  (See  note, 
p.  701.) 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
head-note  and    opinion  state  the  case.      The  plaintiff  had 
judgment  below. 

2>.  W.  Sellers,  for  plaintiff  in  error. 

M.  H.  Stutzbaeh  and  Benjamin  H.  Haines,  for  defendant  in 
error. 

Paxook,  J.  The  first,  second  and  fourth  assignments  relate  to 
the  same  subject,  and  may  be  considered  together.  The  first  and 
second  allege  error  in  the  admission  of  evidence  on  behalf  of  the 
plaintiff  below  to  prove  the  hours  of  service  required  by  the  de- 
fendant company  of  its  drivers  and  conductors,  whilst  the  fourth 
relates  to  the  instructions  of  the  court  upon  said  evidence. 

The  fact  to  be  proved  was,  whether  the  driver  of  car  No.  127  had 
been  guilty  of  negligence  upon  the  occasion  in  question  in  conse* 
quence  of  which  the  child,  Charles  Henrice,  had  been  run  over  and 
injured.  Was  the  evidence  objected  to  of  such  a  character  as 
tended  to  prove  this  fact?  It  was  undoubtedly  competent  to  prove 
the  condition  of  the  driver  at  the  time  of  the  accident  occurred ; 
that  he  was  intoxicated,  or  absent,  or  for  any  other  reason  incom- 
petent to  attend  to  his  duties.  Pennsylvania  Railroad  Co.  v.  Books, 
7  P.  F.  Smith,  339  ;  Mansfield  Coal  (&  Coke  Co.  v.  McEnery,  10 
NorrlB,  185  ;  s.  c,  36  Am.  Rep.  662.  These  were  specific  matters 
which  might  have  been  proved ;  but  how  the  fact  that  other  drivers 
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aud  other  conductors  were  allowed  only  a  certain  nambcr  of  hoon 
for  sleep  aud  rest  could  affect  the  question  of  this  particular  driTer 
upon  this  particular  occasion  is  not  apparent.    It  is  easy  to  ate 
however  how  such  evidence  might  seriously  influence  the  jury  and 
increase  the  damages.    When  a  fact  is  established  in  a  cause  by  eri- 
deuce,  the  jury  may  properly  be  allowed  to  draw  therefrom  such 
inferences  as  are   logically  deducible  from  it     Thus  if  it  be  shown 
that  the  driver  was  asleep  or  intoxicated  at  the  time  of  the  accident, 
a  presumption  of  negligence  would  properly  arise.     But  the  f^ict 
from  which  such  inference  is  to  be  drawn   must  first  beesUl>- 
lished.     It  will  not  do  to  presume  that  he  was  in  the  condition  re- 
ferred to  from  sorno  remote  fact  in  no  way  connected  with  the  case 
and  upon  this  presumption  base  tbe  additional  presumption  of  his 
negligence.     This  would  be  to  found  a  presumption  upon  a  pre- 
sumption, which  is  never  allowed.    A  presumption  should  alvajs 
be  based  upon  a  fact,  and  should  be  a  reasonable  and  natural  de- 
duction from  such  fact.     The  true  rule  was  correctly  stated  by  Mr. 
Justice  Thompsok,  in  Douglass  v.  MitchelPs  Ears.,  II  Casey,  443: 
**That  as  proof  of  a  fact,  the  law  permits  inferences  from  oti:  : 
facts,  but  does  not  allow  presumptions  of  fact  from  presumptioiii 
A  fact  being  established,  other  facts  may  be,  aud  often  are  ascer- 
tained by  just  inferences.     Not  so  with  a  mere  presumption  of  a 
fact ;  no  presumption  can  with  safety  be  drawn  from  a  presamp- 
tion :  there  being  no  fixed  or  ascertained  fact  from  which  an  infer- 
ence of  fact  might  be  drawn,  none  is  drawn."    What  has  been  said 
applies  to  the  charge  of  the  court  embraced  in  the  fourth  affiign- 
ment,  as  well  as  to  the  offers  of  evidence.    There  was  no  erideooe 
that  the  driver  of  car  No.  127  was  in  any  way  rendered  incompeteut 
to  perform  liis  duties  in  a  proper  and  careful  manner  by  reason  of 
the  severity  of  his  labors  or  the  loss  of  rest  and  sleep.    In  theab* 
seuce  of  such  evidence  we  have  but  a  mere  presumption,  and  upn 
this  it  was  not  competent  to  construct  the  further  presumption  oi 
his  negligence. 

There  was  also  error  in  affirming  the  plaintiff's  fourth  point. 
The  point  is  framed  upon  the  assumption  that  the  driver  saw  tk 
child  approaching  the  car.  There  is  no  evidence  upon  this  point 
save  thac  of  the  driver  himself,  and  he  says  he  did  not  see  it  nntTi 
after  the  injury.  It  is  possible  he  might  have  seen  it  had  be  beeo 
on  the  alert  —  some  of  the  witnesses  say  so  substantially  —  bnt  th9 
point  is  not  so  framed.    But  if  he  had  seen  the  child  'Mn  the  stnet 
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Approaching  the  car,  and  in  such  close  proximity  that  the  child 
might  reach  the  track  before  the  car  passed/'  it  was  still  error  to 
instruct  the  jury,  as  a  matter  of  law,  that  it  was  negligence  for  the 
driTer  not  to  stop  the  car.  The  standard  of  duty  in  such  a  case 
^was  a  shifting  one,  and  for  the  jury,  not  a  fixed  rule,  the  same  un- 
der  all  circamstances,  and  therefore  for  the  court.  It  did  not  fol- 
low that  the  child  would  reach  the  car,  and  the  point  was  framed 
upon  the  mere  possibility  of  its  doing  so.  From  the  driver's  stand- 
point,  assuming  him  to  have  seen  the  child,  it  may  have  appeared 
extremely  improbable.  It  was  a  question  for  the  jury  to  determine 
whether,  under  all  the  circumstances,  it  was  his  duty  to  stop.  It 
was  error  to  rule  it  as  a  matter  of  law. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Noxs  BVTSB  BsFOBTKB.  —  In  WcOUm  V.  C.  R,  LAP,JL  Co^  41  Iowa,  71,  the  court  said: 
"» Defendant  aarigned  aa  error  the  giving  of  a  portion  of  the  fifth  instruction,  as  follows: 
*  It  is  the  duty  of  those  intrusted  with  the  running  of  railway  trains  to  keep  a  reasonabl/ 
▼fgUanf  lookoitt,  and  to  use  all  proper  care  and  caution  to  avoid  injuries  to  persons  who 
maj  be  on  the  streets  through  which  the  track  of  the  road  passes.  If  the  deceased  was  a 
child  cl  two  years  old  or  lees,  and  was  unattended  and  could  have  been  seen  while  on  the 
track,  or  In  the  street,  and  in  the  immediate  vicinity  of  the  track,  by  those  in  charge  of 
the  train  in  time  to  stop  it,  then  it  was  their  duty  to  stop  the  train,  and  a  failure  to  so  stop 
would  be  negligence.*  It  cannot,  we  think,  as  matter  of  law  be  declared  negligence  to  fail 
to  stop  a  train  when  a  child  is  simply  seen  in  the  immediate  vicinity  of  the  track .  Negli- 
gence is  usually  a  question  of  fact.  If  the  position  and  employment  of  the  child  is  such 
as  to  furnish  a  reasonable  ground  to  apprehend  that  it  will  likely  come  upon  the  track  and 
be  subjected  to  Injury,  then  reasonable  prudence  and  care  would  require  the  stopping  of 
the  train,  if  necessary  to  avoid  the  injury.  But  whether  the  circumstances  are  such  as  to 
reasonably  require  a  resort  to  such  precautionary  measures  when  the  child  is  not  upon  the 
track,  nor  in  a  condition  to  be  injured  if  he  does  not  approach  nearer  the  track,  the  jury 
should  be  allowed  to  determine  as  a  fact  in  view  of  all  the  surrounding  circumstances.*' 
But  the  court  also  say:  "  If  an  adult  should  be  seen  upon  a  railroad  track  in  a  dangerous 
sltoatlofi,  the  engineer  in  charge  of  an  approaching  train  would  not  be  justified  In  running 
him  down,  although  his  being  in  that  situation  was  an  act  of  n^ligence.  After  becoming 
aware  of  his  dangerous  position,  the  engineer  should  use  ordinary  care,  to  prevent  injury, 
and  for  a  n^lect  to  do  so,  the  company  would  be  liable.  Bee  Shearm.  &  Redf .  on  Neg.,  S  Sd, 
and  cases  cited.  True,  the  engineer  would  ordinarily  have  the  right  to  assume  that  such 
person  was  possessed  of  the  usual  senses,  and  that  he  would  heed  the  ordinary  signals. 
And  under  certain  circumstances,  the  exercise  of  ordinary  care  might  require  no  more  than 
the  giving  of  the  customary  signals  of  approach.  But  fai  the  case  of  an  Infant  two  yean 
old,  the  rule  must  be  different.  Even  conceding  that  the  rules  of  contributory  negligence, 
apply  to  him  (which  they  do  not,  aa  we  have  seen),  and  that  he  is  personally  negligent  in 
being  upon  the  track,  what  is  the  duty  of  an  engineer  in  charge  of  an  approaching  train, 
who  sees  him  in  this  exposed  condition  f  He  cannot  presume  that  the  infant  will  heed  any 
warnings,  or  that  he  will  make  any  exertions  for  his  own  safety.  All  the  exertions  which 
are  to  be  put  forward  must  be  emplojred  by  the  engineer  and  otiiers  in  charge  of  the  train. 
Under  such  drcumstanoes,  can  the  demands  of  humanity  be  answered  unless  they.  In  tht 
tangnage  of  the  Instruction,  *  use  all  the  care  and  caution  that  they  can  command  f  *  The 
inatraetion,  it  will  be  observed,  does  not  measure  the  care  and  caution  required  by  the 
abllltj  of  any  other  person.   It  simply  demands  that  the  person  approaching  shall  use  all 
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the  care  and  oaution  he  can  command.  Ordlnaiy  oare  Taries  wKh  the  cJicnmiriaeei. 
What  would  be  ordinary  care  in  the  case  of  an  adult  might  be  gron  nasUgMioe  in  the  omi 
of  a  young  child.  lUriyooDfltniAd,  the  instruction  under  cooafdenitlon.  It  aeens  tow 
Is  not  erroneoos." 


Shisleb  y.  Vandikb. 

(BBPenn.  at.4t7.) 

1^0gaUable  ifutnun&tU  "^promise  to  pa^  forged  note  — jmbUe  petleif* 

A  promise,  hj  one  whose  indorsement  on  a  note  is  forged,  to  paj  the  wat 

Is  void  as  against  pablio  policy.    (See  note,  p.  704.) 

ACTION  on  promise  to  paj  a  note.    The  head  note  and  opinioii 
show  the  point.     The  plaintiff  had  judgment  below. 

Edwin  S.  Dickson  and  Nathan  H.  Sharphss,  tor  plaintiib  ifl 
error. 

P.  F.  Roth0rmelj  for  defendants  in  error. 

OoBDONy  J.  [Omitting  an  unimportant  point.]  The  remiuD- 
ing  question  is,  if  Oeorge  V.  Shisler,  or  any  one  else,  fraudulentlj 
indorsed  the  name  of  John  V.  Shisler,  would  an  after-ratificatioii 
render  such  indorsement  good  and  available  in-  the  hands  of  good 
faith  indorsers  ?  The  court  below  thought  it  would,  and  so  in* 
structed  the  jury.  This  instruction  seems  to  us,  in  the  first  plsoe, 
wrong  in  this,  that  we  can  find  no  evidence  to  warrant  it  Then 
was  testimony,  and  abundance  of  it,  that  John  had  authoriied  the 
putting  of  his  name  upon  the  paper,  but  none  whatever  that  he  had 
subsequently  ratified  the  indorsement,  either  by  word  or  deed. 

The  question  however  remains,  could  the  forged  indorsement, 
conceding  it  to  be  such,  be  ratified  and  thus  made  good  P  Thii 
question  must  be  answered  in  the  negative,  if  we  accept  as  authority 
the  case  of  McHugh  y.  Schuylkill  Couniy,  67  Penn  St  391 ;  &  a» 
5  Am.  Rep.  445. 

This  case  is  in  point ;  there,  as  here,  the  question  was  whether 
there  could  be  an  after-ratification  of  a  forged  obligation,  and  it 
was  held  that  there  could  be  no  such  ratification.  It  is  troe,  the 
dicta  of  this  case,  going  as  they  do  beyond  the  point  ruled,  woald 
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indicate  that  no  contract,  vititated  by  fraud  of  any  kind,  is  the 
subject  of  subeequent  ratification.  But  this  cannot  be  sustained, 
as  it  is  opposed  to  those  decisions  now  regarded  as  law,  notably, 
Pearsott  ▼.  Chapin^  8  Wright,  9,  and  NegUyy.  Lindsay,  1?  P.  F. 
Smith,  217;  s.  c,  5  Am.  Rep.  427.  The  distinction  between  these 
cases  seems  to  be  this,  where  the  fraud  is  of  such  a  character  as  to 
involve  a  crime,  the  ratification  of  the  act  from  which  it  springs  is 
opposed  to  public  policy  and  hence  cannot  be  permitted,  but  where 
the  transaction  is  contrary  only  to  good  faith  and  fair  dealing  ; 
where  it  affects  individual  interests,  and  nothing  else,  ratification  is 
allowable.  It  is  indeed  conceded  in  the  case  last  above  cited*  that 
if  the  original  contract  be  illegal,  or  void  for  want  of  consideration 
no  subsequent  ratification  will  help  it.  If  however  the  indorse- 
ment under  the  consideration  was  forged,  it  was  not  only  void  for 
want  of  authority,  but  it  was  also  illegal,  and  so  comes  under  the 
condemnation  of  all  authority. 

In  Oarrdt  v.  Oontery  6  Wright,  143,  the  question  was,  whether  a 
mortgage,  executed  under  the  authority  of  a  forged  power  of  attor- 
ney, was  the  subject  of  ratification,  and  it  was  held  that  it  was. 
But  here  there  was  no  forgery  of  the  mortgage  itself,  for  it  was  exe- 
cuted under  a  supposed  power.  Mr.  Justice  Strong,  who  deliven.>d 
the  opinion,  says  :  ^'  It  is  hardly  accurate  to  speak  of  ratifying  a 
forged  instrument.  It  may  be  adopted,  but  adoption  does  not  re- 
late  back  and  validate  prior  acts.  If  the  letter  of  attorney  was 
forged  in  1854,  no  act  of  Mrs.  Oonter  in  1859,  after  her  return  from 
Europe,  could  make  it  efficient  from  its  date.  But  she  could  con- 
firm the  mortgage,  for  that  was  executed  iu  her  name  by  a  pro- 
fessed agent,  acting  under  a  real  or  pretended  authority.''  Now, 
if  we  properly  understand  what  is  here  said,  it  amounts  to  this, 
the  mortgage,  executed  without  a  fraudulent  intent,  by  a  professed 
agent,  under  a  supposed  power,  was  susceptible  of  ratification,  whilst 
on  the  other  hand  the  forged  letter  of  attorney  was  not  susceptible  of 
such  ratification.  This  of  course  presupposes  the  innocence  of  both 
the  agent  and  mortgagee,  otherwise  the  mortgage  itself  would  have 
been  a  fraud,  and  hence  no  more  the  subject  of  ratification  than  wag 
the  power.  It  is  possible  this  case  was  strained  in  favor  of  the  mort- 
gagee, for  it  is  very  clear  from  the  evidence,  the  verdict  of  the  jury 
to  the  contrary  notwithstanding,  that  the  power  of  attorney  was 
genuine.  However  be  this  as  it  may,  this  case  does  not  conflict  with 
that  of  McHugh  v.  Schuylkill  County y  and  we  must  therefore  con- 
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aider  the  latter  as  of  binding  authority.  We  conclude  then  that  tm 
from  the  eTidencein  the  case  in  hand,  the  doctrine  of  mtificadon 
could  have  no  place  except  as  operative  upon  a  forged  instrument, 
,t  should  have  been  wholly  excluded,  since  being  admitted,  it 
amounted  to  the  ratification  of  an  illegal  and  criminal  act  This 
sustains  the  fourth  and  fifth  assignments  of  error. 
Judgment  reversed  and  a  new  venire  awarded. 

Judffmeni  reversetL 

Note  bt  thb  Bbpobtkb.  -  Bee  Worfoman  v.  Wright^  88  Ohio  St.  406;  a.  c.,  SI  Am.  Map. 
M6,  and  note,  640.  In  Maekenaie  ▼.  BriXiBh  JAnen  Co.,  6  App.  Caa.  Si.  tn  tke  Hove  <iC 
Lords,  it  was  heUd,  that  continued  silence  on  the  part  of  a  person  whose  rignatnrs  has  beoi 
written  upon  a  bill  of  exchange  by  another,  without  authoiit j,  is  not  soffldent  to  preotuife 
him  irom  alleging  the  fictitious  character  of  the  signature,  unless  his  conduct  has  preju- 
diced the  position  of  the  holder  of  the  bilL 

Lord  BuLOKBUBH  said,  among  other  things :  **  I  wish  however  to  guard  myself  sgshMt  be' 
Ing  supposed  to  say  that  if  a  document  with  an  unauthorised  signature  was  uttered  vada 
such  circumstance  of  intent  to  defraud  that  the  uttering  amounted  to  a  foigery.  the  per- 
son whose  name  was  forged  could  ratity  it  so  as  to  make  a  defense  for  the  former  sgainit 
the  criminal  charge.    I  do  not  think  he  could  do  so;  but  by  ratifying  the  act  he  naksi 
himself  civilly  responsible  to  the  same  extent  as  if  he  had  authorised  it  in  the  first  jpitaiiiw, 
and  it  is  Immaterial  whether  he  made  the  ratification  to  the  person  who  seeics  to  avail  hiaa- 
self  of  it,  or  to  any  one  else."    On  the  merits  Lord  Watson  said:  '  *  The  question 
a  forged  bill  has  been  adopted  by  the  person  whose  signature  has  been  forged  is  aa  I 
of  fact,  and  not  of  law;  but  the  adoption  of  the  bill  may  be  a  matter  of  legal  infe 
from  certain  ascertained  facts,  and  the  inference  which  has  been  drawn  adverady  to  tha 
appellant  appears  to  depend  upon  the  fact,  that  after  he  became  aware  that  a  ■eeooi 
forged  bill  had  been  diseonuted,  he  kept  silence — or  at  least,  did  not  inform  the  refpood' 
ents  of  the  forgery  till  nearly  a  fortnight  had  elapsed .    The  only  reasonable  rule  vhlcfa  I 
can  conceive  to  be  applicable  to  such  circumstances  is  that  whidi  was  expressed  in  cars- 
fully  chosen  language  by  Lord  WmiSLBTDAiiB  in  Freeman  v.  Cooke.    It  would  be  a  moM 
unreasonable  thing  for  a  man  who  knew  that  bankers  were  relying  on  his  forged  sfgaatinv 
to  lie  by  and  not  divulge  the  fact  until  he  saw  that  the  position  of  the  bank  had  been  al- 
tered for  the  worse;  but  I  think  it  would  be  equally  contrary  to  justice  to  hold  him  reiiMa- 
sible  for  the  bill  merely  because  he  did  not  tell  the  bank  of  the  f oigeiy  at  once  if  he  in 
ftbct  gave  the  information,  and  if  when  he  did  so  the  bank  were  in  no  worm  podtlkai 
than  when  it  was  first  in  his  power  to  give  the  information." 

In  JBudd  V.  Matthevm,  Kentucky  Court  of  Appeals,  October,  188 1,  it  was  held  that  oae 
whose  name  had  been  forged  as  surety  on  a  note,  and  who  admitted  that  the  stgaatnre  wsi 
genuine,  and  promised  to  pay  the  note,  and  thus  Induced  the  holder  to  forbear  salt,  and 
the  maker  be(»une  insolvent,  was  estopped  from  afterward  setting  up  that  his  signatait 
was  forged .  The  court  said:  * '  In  the  case  of  Ca&co  Banh  v.  Krcnc-,  58  Me.  I€8.  it  vas ad- 
Judged  that  one  who  adopts  a  signature  knowing  it  to  be  forged,  is  estopped  f^m  denyinfitt 
genuineness.  In  the  case  of  Ueff^tn  v.  Datcaon,  88  m.  86,  the  proof  showed  that  the  maXj 
by  his  admissions  and  declarations  '*  the  note  was  all  right,  and  if  the  plaintiff  would  hold 
still  he  would  pay  him,  *  authorised  the  conclusion  that  the  surety  designedly  induced  the 
plaintiflF  to  omit  to  take  measures  to  collect  the  same  from  the  other  maker  when  be  vat 
solvent.  In  the  case  of  Fortythe  v.  BovUa,  5  Bush,  647.  this  court  went  so  far  as  to  ai^  thit 
a  mere  ratification  of  an  unauthorised  signing  of  a  party's  name  to  a  note  as  joint  oUlirar 
works  an  estoppel.  While  the  mere  ratification  of  a  void  contract  may  be  ragarded  m 
without  any  consideration,  and  the  soundness  of  the  rule  laid  down  in  Tlorfon  v.  For^^*'f 
properly  questioned,  still  in  the  case  before  us,  there  is  not  only  a  rattflcation  but  sd  ex- 
press admission  that  the  signature  to  the  note  was  that  of  the  surety  Under  our  jnontt 
statute,  the  authority  to  sign  the  name  of  one  to  a  note  aa  surety  must  be  ta  wrlttRf.  aad 
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in  JitijrUy  v.  Raoati,  this  court  held  that  proof  of  a  promlae  to  pay  by  the  sure^,  when  tba 
note  was  signed  without  authority,  would  lead  to  the  same  evil  that  the  statute  was  inten- 
ded to  remedy,  and  therefdre  held  the  testimony  incompetent,  and  the  promise  notobUga- 
tosy.  in  that  case,  if  the  party  had  admitted  his  signature  was  his  own,  the  qoestioa 
would  have  been  entirely  diiflferent." 


Smith  t.  HssTONyiLLE,  Mantua  and  Faibkount  Passivobr 

Company  Railway. 

(WPenn.  8t.450.) 

NegUgtinM — infant  —  eontribiUary  negligence  of  parent. 

A  mother  allowed  her  child,  seven  years  old,  to  serve  the  drivem  and  eon- 
daetom  of  a  street  railway  with  water  upon  the  cars,  for  a  small  compensa. 
tlon.  While  so  employed  the  child  was  injured  hj  the  alleged  negligence 
of  the  company.  ITeld,  that  the  mother  was  guilty  of  such  contributory 
neigligence  as  barred  her  recovery. 


A 


OTION  of  damages  for  death  of  child  by  negligence.    The  opin- 
ion states  the  case.    The  defendant  had  judgment  below. 


A.  Sidney  BiddU,  for  plaintiff  in  error. 

Samuel  Ousiine  Thompson,  for  defendant  in  error. 

Tbunkey,  J.  Previous  to  the  accident  which  caused  the  death 
of  the  plaintiff's  son,  he  and  older  boys  had  been  in  the  habit  of 
supplying  with  water  to  drink,  the  drivers  and  conductors,  who 
encouraged  them  to  do  this  by  giving  them  pennies.  At  the  time, 
the  plaintiff's  child  was  at  the  defendant's  cars  for  that  purpose. 
The  plaintiff  not  only  had  knowledge  of  this  habit,  which  began 
before  the  summer  vacation  of  the  public  school  and  was  continued 
in  the  vacation,  but  she  permitted  it.  She  saw  the  money  Iter 
child  made,  furnished  him  with  cup  and  pitcher,  and  cautioned 
him  to  be  careful  in  getting  on  and  off  the  cars. 

The  child  was  not  seven  years  of  age.  He  was  incapable  of 
negligence,  and  could  not  use  the  care  required  of  a  mature  person 
under  like  circumstances.  His  business  was  with  the  defendant'a 
employees — ^to  give  them  water  and  receive  a  reward.  This  is  not 
the  case  of  a  child  having  occasion  to  cross  the  track  in  going  to 
school,  or  for  other  purpose  ;  nor  of  one  that  had  wandered  into 
Vol.  XXXVII— 89 
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the  street  without  the  parent's  knowledge ;  nor  even  of  one  per- 
mitted  to  play  on  the  street  If  it  be  that  the  plaintiffs  testimonj 
warrants  an  inference  of  negligence  by  the  defendants,  becaose 
their  drivers  and  condnctors  encouraged  this  child  with  others  to 
furnish  them  water,  the  admitted  fact  that  the  child's  act  was  with 
the  plaintiff's  permission,  authorized  the  judgment  of  nonsait^  for 
the  reason  given  by  the  learned  judge  of  the  Common  PIea& 

The  argument  of  counsel  certainly  is  ingenions  in  snpport  of  bii 
proposition,  that  '^  the  negligence  of  the  statutory  plaintiff,  arisiDg 
from  knowledge  or  direct  act,  cannot  preclnde  recovery  where  there 
has  been  no  contributory  negligence  on  the  part  of  decetsed.' 
However  this  is  not  an  open  question.  In  Smith  v.  (yOonnar, 
12  Wright,  218,  it  was  held,  that  it  is  not  unjust  to  require  a 
defendant  to  answer  for  the  mischief  done  by  his  wrongful  condact^ 
in  favor  of  one  who  was  not  in  concurrent  fault ;  and  that  an  mfant 
seven  years  old  could  not  be  in  such  fault.  This  was  in  refereDce 
to  an  action  by  the  infant  himself,  and  respecting  an  action  by  a 
father  for  an  injury  to  his  infant  son.  Strong,  J.,  said  :  ''In  suck 
a  cose,  it  may  be  that  the  father  should  be  treated  as  a  concurrent 
wrong-doer.  The  evidence  may  reveal  him  such.  His  own  fault 
may  have  contributed  as  much  to  the  injury  of  the  child,  and  con- 
sequently to  the  loss  of  services  due  him,  as  did  the  fault  of  the 
defendant  He  owes  to  the  child  protection.  It  is  his  duty  to 
shield  it  from  danger,  and  his  duty  is  the  greater,  the  more  help- 
less and  indiscreet  the  child  is.  If  by  his  own  carelessness,  his 
neglect  of  the  duty  of  protection,  he  contributes  to  his  own  loss  of 
the  child's  services,  he  may  be  said  to  be  in  pari  dehdo  with  s 
negligent  defendant"  These  remarks  were  pertinent  to  the  point 
decided  in  Olassey  v.  Railroad  Co.^  7  P.  P.  Smith,  172,  that  s 
father  cannot  recover  for  an  injury  to  his  infant  son,  which  wu 
partly  caused  by  his  own  imprudent  act  in  failure  to  perform  his 
paternal  duty ;  and  it  makes  no  difference  whether  the  injury  of 
which  he  complains,  was  to  his  absolute  or  relative  rights.  Refer- 
ring to  that  case,  the  present  chief  justice  said,  it  very  properly 
settled,  ''  that  if  the  parents  permit  a  child  of  tender  years  to  run 
at  large  without  a  protector,  in  a  city  traversed  constantly  by  cars 
and  other  vehicles,  they  fail  in  the  performance  of  their  duties,  and 
are  guilty  of  such  negligence  as  precludes  them  from  a  recoveir 
of  damages  for  any  injury  resulting  theref rouL  If  the  case  is  barelj 
such,  the  negligence  is  a  conclusion  of  law,  and  ought  not  to  be 


FEBRUABY  TEEM,  1880.  707 

Thirteantli  and  Fifteenth  Street  Pwaenger  lUilwaj  Co.  r.  Bondioit. 

-^ — 

sabmitted  to  the  determination  of  the  jury."  Railway  Co.  v.  Fear* 
souy  32  P.  F.  Smith,  169.  The  principle  was  repeated  in  Railroad 
Co.  V.  Long^  25  id.  257,  where  it  was  said:  ^'  To  sufifer  a  child  to 
wander  on  the  street  has  the  sense  of  permit.  If  such  permission 
or  sufferance  exist,  it  is  negligence. '^ 

Moat  frequently,  in  trials,  the  question  whether  there  was  rea- 
sonable care  on  the  part  of  the  parent  is  a  fact  for  the  jury  ;  but 
where  the  testimony  of  the  plaintiff  directly  shows  his  contributory 
negligence,  it  is  the  duty  of  the  court  to  pronounce  the  law. 

JudgmwU  afflmud* 


Thibtbbnth  and  Fittbekth  Stbebt    Passbkgbb     Railway 

Company  V.  Boudrou. 

(W  Penn.  St.  475.) 
KegUgence  —  eontributary  —  riding  on  platform  of  street  ta/r. 

A  paaoenger  riding  on  the  rear  platform  of  a  crowded  street  car  leaned  hia 
back  against  the  daslier,  and  was  struck  and  injured  by  the  pole  of  a  fol 
lowing  car.    HM^  tliat  Le  was  not  negligent.    i^See  fioie,  p,  710.) 

ACTION  of  damages  for  personal  injury  by  negligence.  The 
plaintiff  got  upon  the  rear  platform  of  a  crowded  street  car, 
And  stood  there  with  other  passengers,  leaning  his  back  against  the 
dasher.  The  car  stopped,  and  the  pole  of  another  car,  following 
rapidly,  struck  him  in  the  back.  The  plaintiff  had  judgment  be- 
low. 

R.  P.  White,  William  Rotch  Wister,  and  George  W.  Thorny  for 
plaintiff  in  error. 

John  Scollay  and  F,  Carroll  Brewstery  for  defendant  in  error. 

Trunkey,  J.  The  chief  debatable  question  is  presented  in  the 
sixth,  seventh,  eighth  and  tenth  specifications  of  error.  Defendant 
elaims  that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  the  accident,  and  that  this  was  a  question  for  the  jury.  The  rule 
<nted  by  its  counsel  is  correct,  namely,  that  to  render  a  railway 
company  liable  to  a  passenger,  the  company  shall  be  guilty  of  some 
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negligence  or  omission  which  mediately  or  immediately  produced 
or  enhanced  the  injury ;  and  the  passenger  shall  not  have  been 
guilty  of  any  want  of  ordinary  care  and  prudence,  which  directljor 
indirectly  contributed  to  the  injury  ;  since  no  one  can  recofer  for 
an  injury  of  which  his  own  negligence  was  in  whole  or  in  part  the 
proximate  cause.    2  Kedf.  on  Kailw.,  §  193.        This  rale  permits 
recovery  where  the  passenger  was  negligent,  if  there  was  no  cansal 
connection  between  his  negligence  and  the  injnry.     Hence  it  it 
said  in  the  same  section,  *'  Although  the  plaintiff's  misconduct  may 
have  contributed  remotely  to  the  injury,  if  the  defendant's  miscon- 
duct was  the  immediate  cause  of  it,  and  with  the  exercise  of  pru- 
dence he  might  have  prevented  it,  he  is  not  excused."    And  io 
Whart.  on  Neg.,  §  303,  the  principle  is  thus  stated,  ^In  order  to 
defeat  recovery  of  damages  arising  from  defendant's  n^ligenoe,  the 
plaintiff's  negligence  must  have  been  the  proximate  and  not  the  re- 
mote cause  of  the  injury ;  in  other  words,  must  be  its  juridical 
cause,  and  not  merely  one  of  its  conditions."    The  author  farther 
fi^ysy  §  324,  '^  The  negligence,  to  make  it  a  juridical  cause,  must  be 
such,  that  by  the  usual  course  of  events  ifc  would  result,  unless  in- 
dependent moral  agencies  intervene,  in  the  particular  injury.  *  *  * 
In  other  words,  to  put  the  same  doctrine  into  the  language  made 
familiar  to  us  by  the  adoption  of  the  terms  'proximate'  and  *  re- 
mote,' my  *  remote '  negligence  will  not  protect  a  person  who  bj 
'  proximate '  negligence  does  me  any  injury."    In  EngUtnd,  tbe 
general  rule  is,  that  the  plaintiff,  in  an  action  for  negligence,  can- 
not succeed  if  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  the  accident.     And  a  well- 
established  qualification  of  the  rule  is,  that  though  the  plaintiii 
may  have  been  guilty  of  negligence,  and  although  that  negligence 
may  in  fact  have  contributed  to  the  accident,  yet  if  the  defendant 
could  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened,  the  plaintiff's  negligence 
will  not  excuse  him.   Radley  v.  Railway  Co,,  L.  R.,  1  App.  Ca^  Toi 
(1876).     Here  perhaps  the  rule  is  not  qualified  to  so  great  aD  ex- 
tent; yet  it  is  clear  that  a  plaintiff  may  recover  though  he  did  not  aft 
due  care,  if  his  negligence  in  nowise  caused  the  accident  resulting  io 
his  injury.  Indeed,  the  principle  stated  by  Wliarton,  supra,  seems  to 
have  been  adopted  in  Creed  v.  Pennsylvania  Railroad  Co.,  5  Xorris, 
139,  where  Gordon,  J.,  said,  "  The  test  for  contributory  negligc"C< 
is  found  in  tbe  affirmative  of  the  question,  does  that  negligence 
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coulribute  in  any  degree  to  the  production  of  the  injory  com- 
plained of  ?    If  it  does,  there  can  be  no  recovery ;  if  it  does  not,  it 
18  not  to  be  considered.*'    The  defendant's  second  point  was,  that 
upon  the  facts  as  therein  stated,  the  plaintiff  was  guilty  of  negli- 
gence ;  and  the  fourth  was,  that  the  platforms  of  a  passenger  railway 
car  are  for  ingress  and  egress,  and  it  is  negligence  in  a  passenger  to 
uae  them  for  any  other  purpose ;  and  if  the  plaintiff  occupied  the 
back  platform  of  the  car  on  which  he  received  his  injury,  for  the 
purpose  of  being  carried  as  a  passenger,  he  was  guilty  of  contribu- 
tory negligence.     Such  were  the  instructions  prayed,  yet  the  de- 
fendant now  urges,  that  **  under  the  testimony,  the  question  whether 
Mr.  Boudrou's  position  on  the  rear  platform  contributed  to  his  in- 
jury, was  one  for  the  jury."    In  truth,  there  was  no  controversy  as 
to  the  circumstances  of  the  accident,  there  was  but  one  way  to  find 
the  facts,  if  the  jury  regarded  the  testimony  ;  and  at  the  tnal  the 
defendant  demanded  that  the  court  should  say  there  was  concur- 
rent negligence,  if  certain  facts  were  found.    The  learned  judge, 
taking  a  different  and  correct  view,  very  properly  charged  that  the 
plaintiff  could  not  recover  if  the  injury  resulted  from  any  negli- 
gence on  his  part ;  that  if  the  jury  should  find  that  the  plaintiff  was 
negligent  in  standing  on  the  rear  platform,  and  yet  find  that  the 
collision  could  not  have  happened  but  for  the  neghgence  of  the 
driver  of  car  14,   plaintiff's  negligence  was  remote  and  not  a 
bar  to  his  recovery.    His  reasons  given,  as  leading  to  that  con- 
clnsion,  are  unanswerable.    The  large  number  of  passengers  in 
this  city,  who  voluntarily  stand  on  the  platforms,  because   there 
is    neither   sitting    nor    standing    room    in    the    cars,    do    not, 
and  ought  not,  anticipate  that  they  will  be  run  over  by  follow- 
ing cars.    Their  position  ha»  no  tendency  to  induce  the  driving  of 
one  car  into  another.     Whatever  the  degree  of  their  negligence  in 
riding  on  the  platform,  and  the  risks  they  take  in  so  doing,  every 
one  knows  that  so  long  as  he  remains  there,  he  is  in  no  danger  of 
being  run  down  by  a  car,  unless  from  its  heedless  handling.    When 
the  plaintiff  was  struck,  his  post  was  a  condition,  but  not  a  cause 
of  his  injury.    It  neither  lessened  the  speed  of  the  car  he  was  on 
nor  increased  that  of  the  other;  his  presence  was  not  a  cause  of  the 
broken  chain  and  reckless  driving  of  car  14  ;  his  place  was  an  inci- 
dent of  an  overcrowded  car,  whose  conductor  had  left  the  platform 
to  give  him  standing  room,  and  had  not  pointed  him  to  a  seat  oi 
requested  him  to  enter  the  car.     We  are  not  persuaded  that  differ- 
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eiit  minds  could  honestly  draw  different  conolosions  from  the  UictB, 
but  on  the  contrary  are  convinced  the  court  was  right  in  refusing 
the  second  and  fourth  points,  and  in  the  instructions  set  out  m  the 
sixth  assignment 

As  a  general  rule  it  cannot  be  doubted  the  question  of  negligence 
is  one  of  fact  and  not  of  law  ;  and  the  case  must  be  very  dear 
which  will  justify  the  court  in  refusing  its  submission  to  the  jury. 
Detroii  d  Michigan  Railroad  t.  Steenberg,  17  Mich.  99;  Mayoy. 
Boston  di  Maine  Railroad^  104  Mass.  137.  But  it  has  been  repeat- 
edly held  that  certain  facts,  when  established,  amount  to  negligence 
per  se.  Hoag  y.  Lake  /Shore  <£  M.  S.  Railroad  Co^  4  Norris,  293. 
And  when  the  evidence  is  insufScient  to  warrant  a  finding  of  n^li- 
genccyitis  the  duty  of  the  court  to  order  a  nonsuit,  or  refuse  to 
submit  the  question,  as  the  case  may  require.  And  nonsuit  will  be 
ordered  if  the  plaintiff's  testimony  clearly  shows  his  contributorj 
fault  In  some  cases  negligence  is  an  inference  of  law  from  the 
facts  proved.  Empire  Transportation  Co.  y.  WamstUta  Oil  Oo.f  13 
P.  F.  Smith,  14;  s.  c,  3  Am.  Bep.  615.  In  others,  there  may  not  be 
evidence  of  the  defendant's  negligence,  and  if  that  be  proved,  it 
may  be  clear  that  there  is  no  testimony  of  the  plaintiff's  showing 
concurrent  negligence.  It  is  error  to  submit  a  question  to  the  jniy 
of  which  there  is  no  evidence.  Jones  \.  Wood,  4  Harris,  25;  Ewini 
V.  Mengelj  6  Watts,  72  ;  1  Barr.  68. 

[Omitting  a  statutory  consideration.] 

JudgfumU  affirmed, 

Shabswood,  C.  J.,  and  Pax80N,  J.,  dissented. 

Kon  BT  THB  RcpoBTBR.  — In  WiOt  T.  Lynn  A  BotUm  Railroad  Co»^  129  llia.Bl,ii 
was  held  that  a  passeuirer  injured  while  sitting  on  the  front  platform  of  a  ativet  car.  ii 
spite  of  the  rule  of  the  company  and  the  warning  of  the  driver,  has  no  remedj  sfvnii 
the  company.  The  court  said,  in  substance :  PlaintllTB  intestate,  a  paneoger  on  ditatd* 
ant's  street  railroad  car,  when  the  car  was  approaching  a  draw-bridge,  sat  down  on  tte 
front  platform.  He  was  told  by  the  driver  of  the  car  that  he  had  better  not  sit  ia  thai 
place,  as  it  was  against  the  rules  of  the  defendant  and  unsafe,  to  which  be  made  a  rrp^ 
not  understood  by  the  driver.  He  continued  to  occupy  his  position  while  the  car  vat 
detained  at  the  bridge  some  fifteen  minutes  by  an  open  draw ;  and  remained  there  oaifl 
he  fell  from  the  car  after  it  had  passed  the  bridge,  receiving  the  injuries  whereof  he  died. 
There  were  notices  posted  upon  the  car  forbidding  passengers  to  be  upon  the  platAxM 
and  that  the  defendant  would  not  be  responsible  for  the  safety  of  passengers  while  than. 
In  an  aotion  f.ir  such  injuries,  hdd,  that  the  defendant  was  not  liable.  It  was  for  ika 
plaintiff  tc  prove  that  the  intestate  was  free  from  negligence  contribaitlng  to  the  l«W 
which  he  received  Plaintiff  could  recover  if  the  caDe  presented  Csiled  to  di:tr!oae  tka 
exeni<«e  on  his  part  of  ordinary  care,  as  judged  of  in  the  light  of  common  kBowtedg*  ^ 
•xpe"!en«».  The  rule  Is  to  be  applied  which  requires  the  exercise  of  mch  ears  as  nwatf 
•ommon  prudence  usually  exerdae  in  positions  of  like  exposure  and  daacrr.   Tbe  qc'*' 
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Uon  is  in  most  esses  a  question  to  be  submitted  to  the  Jury,  but  when  the  drcumstanoes 
are  not  eompilcated,  and  the  undisfmted  evidence  discloses  conduct  which  would  be  oon- 
demned  as  oaieiess  bjr  men  of  common  prudence,  it  is  the  dutgr  of  the  judge  to  instmot 
the  Juxy  to  find  a  verdict  for  the  defendant  Oa/rrett  ▼.  Manchester  it  Lawrence  J?.  Co  , 
16  Qraj,  601 ;  Oahagan  v.  Boston  <t  LoweU  A.  Co.^  1  Allen,  187 ;  Todd  ▼.  Old  Colony  R.  Co. 
7  id.  807;  mdcey  v.  Boston  B.  Co.,  14  id.  429 ;  Baitimcre  Oily  Past.  By.  Co,  t.  WifMnstm^ 
30  Md.  SSI  The  evidence  in  this  case  wholly  failed  to  show  that  intestate  was  In  the 
exercise  of  due  care.  He  was  a  passenger  occupying  sn  exposed  and  unusual  place  In  a 
constrained  and  awkward  position,  against  the  rules  of  the  road  and  the  warning  of  the 
driver.  The  case  differs  from  Meesel  Vi  Lynn  db  Boston  B.  Co,y  8  Alien,  884.  There  the 
plaintiff  had  paid  his  fare,  and  was  told  by  the  conductor  to  go  on  the  front  platform  with 
several  others,  and  he  was  thrown  off  while  the  car  was  turning  a  comer  with  unusual 
speed,  and  he  was  holding  on  to  an  iron  railing.  A  street  railway  corporation  has  a  rl^^ 
to  make  all  reasonable  regulations  for  the  safety  of  passengers.  A  rule  prohibiting  pas- 
sengers from  riding  on  the  front  platform  is  a  reasonable  regulation  ;  and  one  who  know- 
ingly violates  it,  without  some  reasonable  excuse  or  necessity,  cannot  be  said  to  be  free 
from  negllgeDce,  if  the  act  contributes  to  his  injury.  • 

In  BDiPR<e  V.  Hefn/dgfis^  lUchlgan  Supreme  Ckmrt,  October,  1881,  a  street  car  passenger 
was  invited  by  the  driver  to  sit  on  the  driving  bar,  though  there  was  room  inside,  and  on  a 
sodden  jerk  fell  off  and  was  run  over.  He  sued  the  carrier  for  the  injury.  ll€^A^  that  as 
he  was  perfectly  able  to  take  care  of  himself  and  as  there  was  opportunity  for  him  to  take 
a  safe  seat,  he  was  guilty  of  contributory  negligence,  and  that  the  driver*s  Invitation  did 
not  estop  the  carrier  from  relying  on  such  negligence  in  defense. 

In  Qtrmai^Uiwn  PKiMentfer  By.  Co.  v.  fToUing,  Pennsylvania  Supreme  Court,  Jan.,  1881, 
It  was  }%i^bdL  that  riding  on  the  froi^  platform  of  a  street  car  which  is  crowded  Is  not  oontrib- 
ntoiy  negligence  per  se,  precluding  a  recovery  for  the  death  of  a  passenger  occurring  while 
so  riding  The  facts  were  these:  Deceased  took  passage  in  one  of  defendant's  street  cars; 
when  the  oar  stopped  for  him  he  tried  to  get  on  the  rear  platform,  but  could  not  do  so  on  ac- 
count of  the  crowd  thereon .  He  then  went  to  the  front  platform  and  found  a  place  upon  the 
step  which  he  took  and  kept  by  holding  with  one  hand  on  to  the  iron  of  the  dasher  and  with 
the  other  hand  to  an  Iron  bar  under  the  front  window  of  the  oar.  WhUe  the  car  was  going 
round  a  comer  some  little  time  after  deceased  had  commenced  to  ride,  several  passengers 
were  thrown  sgainst  him^  forcing  him  to  let  go  his  hold  on  the  iron  bar  under  the  window, 
and  cansing  him  to  fall  over  m  front  of  the  car,  in  consequence  of  which  he  was  run  over 
and  killed.  - 

The  court  said:  **  Conductor,  driver  and  passengers  acted  as  if  there  was  room,  so  long 
as  a  man  could  And  a  rest  for  his  feet  and  a  place  to  hold  on  with  his  hands.  Nor  was 
that  action  exceptional.  Notoriously  it  was  very  common  In  1876i,  and  perhaps  it  Is  not 
infrequent  at  this  day.  The  oompanies  do  not  consider  such  practice  dangeroua  for  they 
knowini^y  suffer  it  and  are  parties  to  it.  Their  cars  stop  for  passengers  when  none  but 
experienced  conducton  could  see  a  footing  inside  or  out.  The  risk  in  travelling  at  the 
rste  of  six  miles  an  hour  Is  not  that  when  the  rate'  is  sixty  or  even  thirty.  An  act  which 
would  strike  all  minds  as  gross  carelessness  in  a  psssenger  on  a  train  drawn  by  steam* 
power,  might  be  prudent  If  done  on  a  horse-car.  Rules  prescribed  for  observance  of  pas- 
sengers on  steam  railroads,  which  run  their  trains  at  great  speed,  are  very  different  ftt>m 
those  on  street  railways.  In  absence  of  express  rules  every  passenger  knows  that  what 
might  be  consistent  with  safety  on  one  would  be  extreme  hasardous  on  the  other. 

**  Street  railway  oompanies  have  all  along  considered  their  platforms  a  place  of  safety, 
and  so  have  the  public.  Shall  the  oourt  say  that  riding  on  a  platform  is  so  dangerous  that 
one  who  pays  for  his  standing  there  can  recover  nothing  for  an  injury  arising  from  the 
company's  default? 

*'  3feesel  v  "Lynn  <k  Boston  B.  Co.^  8  Allen,  884,  was  a  case  much  like  this  in  its  facts. 
The  court  said.  *  It  Is  well  known  that  the  highest  speed  of  a  horse-railroad  car  is  very 
moderate  and  Uie  driver  easily  controls  it  and  stops  the  car  by  means  of  his  voice,  his 
reins,  and  his  brake.  In  turning  round  an  angle  from  one  street  to  another  passengers  are 
not  required  to  expect  that  he  will  drive  at  a  rapid  rate,  but  on  the  contrary  might  resson* 
abiy  expect  a  carefni  driver  to  slacken  his  speed.  The  seats  inside  are  not  the  only  places 
where  the  managers  expect  passengers  to  remain;  but  It  Is  notorious  that  they  stop  habit- 
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ually  to  receive  paiueogers  to  stand  inside  till  the  csr  is  fuU,  and  then  to  stand  on  tlie  plst- 
forms  till  they  are  full,  and  continue  to  stop  and  reoeiTe  them  after  there  is  no  pisoe  to 
•»tand  ezoept  on  the  steps  of  the  platf  onns.  Neither  the  offloers  of  these  oorpcnatkxis  oor 
the  mansgers  of  the  cars  nor  the  travelling  public  seem  to  regard  this  praetioe  ss  hsnrd- 
ous:  nor  does  experience  thus  tmr  seem  to  require  that  it  shoold  be  restrained  on  seooot 
ofitedaoger.  There  is  therefore  no  basis  upon  which  the  court  can  decide  upon  die  evi- 
denue  reported  Uiat  the  plaintiff  did  not  use  ordinary  care.  It  was  a  proper  esse  lo  be 
submitted  to  the  jury  upon  the  special  circumstanoes  which  appeared  in  evidence.*  These 
remarks  are  quite  applicable  to  the  case  in  hand. 

'*  Standing  on  the  front  platform  of  a  horse-car  when  there  is  room  Inside  is  not  oanda- 
si  ve  evidence  that  the  person  injured  by  the  driver's  default  wss  not  exercising  due  care. 
Afoyuire  v  MiddUaex  R  Co. ,  116  Mass.  S80.  A  street  railway  company  has  the  right  to 
carry  passengers  on  the  platforms,  and  If  a  pssseoger  be  Injured  whUe  standing  then 
without  objection  hy  the  company's  sgent,  whether  the  injury  was  with  his  oontrihstoi? 
negligence  Is  for  the  Jury  to  dedde  under  all  the  facts  and  circumstances  detsUed  in  evi- 
dence    Burm  V  BeUefonlaine  ASt.L,R.  Co,,  60  Mo.  180. 

"  It  has  also  been  decided  in  other  States  that  If  a  passenger  be  injured  while  itandlng 
on  the  platform  of  a  street  or  horse-car  the  question  of  his  oontrlbatory  nsgligence  Is  one 
of  fact  for  the  jury. 

"  So  little  danger  exists  in  riding  on  the  platforms,  accidents  to  passengers  whUethoi 
ridiniT  are  so  rare,  that  this  is  the  flrst  time  the  question  raised  has  been  puseiitid  is 
Pennsylvania.  We  tlilnk  the  decisions  in  other  States  above  refened  to  are  sound.  Tlief 
accord  with  well-settled  principles.  What  is  and  what  Is  not  negligence  in  a  particnlaroaw 
is  generally  a  question  for  the  jury  and  not  for  the  court.  It  Is  always  a  qnestioD  for  tiM 
5ury  when  the  measure  of  duty  Is  ordinaiyand  reasonatde  care.  When  the  standard  diifts 
with  the  circumstances  of  the  case,  it  Is  In  its  very  nature  Incspable  of  being  detendasd 
as  a  matter  of  law  When  both  the  duty  and  the  measure  of  Its  performance  are  to  be 
ascertained  as  facta,  a  juzy  alone  can  determine  what  Is  negUgenoe  and  wliether  It  list 
been  proven .     West  Chester  A  PMladeHphia  R,  Co.  v.  MeEhvee,  17  P.  F.  &  m. 

**  It  is  the  duty  of  courts  in  cases  of  dear  negligence  arising  from  an  obvious  dIsreBsH 
ef  duty  and  safety  to  determine  it  as  a  question  of  law.  This  principle  was  applied  lathe 
numerous  cases  cited  by  defendant.  It  should  always  be,  when  the  admitted  fScis  or  the 
proofs  adduced  by  a  party  conclusively  show  his  negligence 

**  The  undisputed  facts  hi  this  case  show  that  the  messure  of  duty  on  the  part  of  theie> 
ceased  was  ordinary  and  reasonable  care,  and  what  that  was  and  whether  he  complied  with 
it  could  only  be  determined  by  the  Juiy.'* 

Passengers  standing  on  the  platform  of  street  cars  are  guilty  of  negligence  when  then 
is  room  inside.  Ckurkv.  Eiahth  Avenue  R.  Oo.,8S  Barb.  667;  ac86N.T.i9;  Soiosus 
V.  Central  Park  R  Co.,  1  Sweeney,  296;  Ifo^ire  v.  Middlesex  B.  Oo^  116  Mssi.  9; 
Oinna  v.  Second  Aven^ie,  07  N.  T.  606.  But  the  presumption  of  negUgenee  is  rebotted oa 
showing  that  the  car  Is  full  and  no  room  inside,  and  that  the  condnetor  received  the  ftm 
from  the  passenger.  Clark  v.  Eighth  Avenue  R.  Co.,  86  N.  T.  186,  and  cases,  mgpra. 
Also,  Augugta,  et4i.^  R.  Co.  v.  Renz  86  Ga.  196 ;  Ifeesel  v.  Lynn,  etc.,  R.  Oo.,  8  AUsb.  IN. 
Hueteen^iomp  v.  Cittsevw*  iZ.  Co  ,  87  Mo.  687 ;  s.  c,  84  id.  46.  And  sfsnrtlng  on  theftost 
platform,  even  when  there  is  room  inside,  does  not  constitute  per  ee  negUgenoe,  when  the 
injury  is  inctured  by  the  fault  of  the  company's  servant  Bums  v.  BeU^otUalne  H 
Co.,  80  Mo.  180 ;  Maffuire  v.  Middlesex  JR.  Co.^  supra.  So  where  one  is  compelled  to  lito 
on  the  platform  of  a  car  by  a  conductor,  being  ordered  to  give  up  his  seat  mslde,  the 
company  was  held  liable  for  an  injury  incurred  by  careless  drivin^r  (Sheridan  v.  flieoM|»» 
etc.,  i2.  Co.,  80  N.  T.  80),  or  was  Induced  to  ride  there  hf  the  invitation  of  tlie  eondsctor 
without  pay.  WUton  v.  Middlesex  R,  Co.,  107  Mass  lOB;  s.  c. ,  0  Am.  Bep.  11 ,  eoalra, 
Baltimore^  etc.,  R.  Co.  v.  WUkinsnn,  80  Md  284. 

But  standing  in  an  unsafe  position  upon  the  platform  of  a  car  after  an  opportanity  h 
afforded  the  passenger  of  exchanging  It  for  a  safer  one  Is  contributory  negUgenoe  ( Wart 
V.  Central  Park,  etc.,  R  Co.,  11  Abb.  (U.  S.)  411 ,  s.  o ,  42  How  Pr.  8B0),tlKragfaitiBnotBtr 
Ugence  per  se  to  omit  to  take  hold  of  the  railing  to  prevent  being  thrown  off.    QiMM  v 
Second  Avenue,  mipm. 

It  is  usually  a  question  of  fact  for  the  jury  whether  those  in  charge  of  a  car  sue 
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in  aUowing  a  passenger  to  stand  upon  or  Ret  on  or  off  the  Cront  platform,  and  in  not  sooner 
stopping  the  car  Thomp.  Car.  of  Pass.  445 ,  Oriaaey  v.  HuUmvltte^  etc  ,  B,  Co^  *5  Pens. 
St.  88  Maher  ▼.  Central  Packet  B  Cc^  87  N.  Y.  68 ;  afflrmmg  s.  o.,  Jones  A  8. 156.  /inA 
where  plaintiff,  a  child  of  five  years,  with  another  of  eleven  years,  got  on  the  front  plat- 
form of  a  street  car  and  the  driver  allowed  them  to  continue  in  that  position,  and  in  at- 
tempting against  the  remonstrance  of  the  driver  to  get  off  while  the  car  was  in  motion  the 
plaintiff  was  hurt,  it  was  held  n^igenoe  as  matter  of  law  in  the  driver  to  allow  children 
so  young  to  ride  on  the  platform,  and  that  the  company  was  liable.  CaldwM  v.  Pttto- 
Intrgh^  etc.,  R.  Cr>.,  74  Pens.  St.  481  ;  Brennan  v  FairhOMn,  etc.^  B.  Co.,  45  Conn.  884 ; 
PhOadOpMa ,  etc,  B.  Go.  v  fiassord,  75 Penn  St.  W7;  EaetSofflnaw  Cit.  R.  Co.  v.  Boker. 
S71fich.603,  irotonv.  MiddOesexB  Co.,  107 Mass.  106;  s  c,  9  Am.  Rep.  11;  s.  a,  185 
Mass.  190;  Day  v.  Broofctyn,  etCs  B.  Co.  18  Hun,  485  See  also  OommonweaUh  v.  Boeton 
<t  Maine  AaOroad,  ante,  and  note,  88t:  and  M  Alb  Law  Jour.,  885,  **  Street  RaUways." 

In  NdUm  v.  BrooMyn  CUy  and  Newtown  R,  Co  ,  New  York  Court  of  Appeals,  Nov., 
1881,  the  plaintiff,  a  passenger  on  a  street  car,  rode  on  the  front  platform,  without  warn- 
ing or  notice  to  the  contrary,  for  the  purpose  of  smoking.  There  was  plenty  of  room  in- 
ride,  but  the  conductor  took  his  fare  wtthont  oomment.  Being  thrown  off  and  injured  by 
a  violent  and  negligent  jolt,  lield,  that  he  waa  nol  debarred  firom  reoofery  by  his  oooniift- 
Ing  the  platform. 
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Action^  paren:  and  Mid  —  damages  for  detUh  0/  mtn&r  MkL 

A  ffl^her  at  oommon  law  cannot  reoover  damages  for  the  immediate  dec6  « 
hie  child  prodoced  hj  the  negligence  of  a  third  person.    {See  noie,  p.  716^) 

ACTION  of  damages  for  death  of  minor  child  by  negligenoeofa 
third  person.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

A.  J.  McOrathy  Jr.,  for  appellant 

De  Saussure  di  Son,  contra. 

MgIyer.  a.  J.  [Omitting  a  statntory  consideration.]  Bat 
aside  from  onr  statate  upon  the  subject,  we  think  the  motion  tor  ft 
nonsuit  was  properly  granted.  As  was  said  by  Mr.  Justice  HuirTr 
in  Insurance  Company  v.  Brame,  95  U.  S.  757,  quoting  Irom  Bil- 
liard on  Torts,  the  rule  undoubtedly  is  '^  that  at  common  law,  the 
death  of  a  human  being,  though  clearly  involving  pecnniaiy  ms 
is  not  the  ground  of  an  action  for  damages.*'  There  are  some  caM 
(Plummer  v.  Wehh,  1  Ware  80 ;  Ford  v.  MunroBy  20  WukL  210)^ 
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which  might  be  claimed  as  establiBhingy  as  an  exception  to  this  rule, 
the  right  of  the  father,  in  his  character  of  master,  to  bring  an  ac- 
tion for  an  in]ui7  causing  the  death  of  his  child;  bnt  the  ground 
of  snch  action,  if  sustainable  at  all,  is  the  loss  of  the  services  of 
the  child  as  a  servant.  This  is  manifest  from  the  case  of  Plummer 
V.  Weib,  which  though  recognizing  the  rights  of  the  father,  as 
master,  to  bring  an  action  against  another  who  has  wrongfully 
caused  the  death  of  his  child,  places  that  right  exclusively  upon  the 
ground  of  the  loss  of  services,  for  there,  the  child  having  been 
iiired  to  a  third  person,  it  was  held  that  the  father  could  not  re- 
cover because  the  services  of  the  child  were  due,  not  to  the  father, 
but  to  such  third  person,  and  hence  that  the  action  in  that  case 
could  not  be  maintained  by  the  father.  So  also  Ford  v.  Munroe, 
was  an  action  brought  by  a  father  to  recover  damages  sustained  by 
reason  of  the  killing  of  his  child,  about  ten  years  of  age.  The 
special  damage  alleged  was  :  1.  That  the  plaintiff's  wife  was  made 
sick  by  reason  of  the  occurrence,  and  that  he  was  thereby  deprived 
of  her  society  and  was  subjected  to  expense  in  procuring  necessary 
attendance  upon  her.  2.  The  loss  of  the  services  of  the  child  from 
the  time  the  injury  was  sustained  until  he  would  have  attained  his 
majority.  The  jury  wero  charged  that  the  plaintiff  might  recover 
whatever  sunf  the  jury  might  think  the  services  of  the  child  would 
have  been  worth  from  the*  time  the  injury  was  sustained  until  he 
attained  the  age  of  twenty-one yeai*s,  and  also  for  damages  incident  to 
the  wife's  sickness.  These  points  of  the  charge  received  but  little 
attention  at  the  hands  of  the  court,  though  they  were  sustained, 
the  principal  question  considered  being  in  relation  to  another  mat- 
ter. It  is  difficult  to  understand  how  in  any  view  of  the  case,  that 
portion  of  the  charge  which  permitted  the  jury  to  give,  as  damages, 
whatever  they  might  think  the  services  of  the  child  would  have 
been  worth  from  the  time  of  the  injury  until  he  attained  the  age 
of  twenty-one  years,  could  be  vindicated,  for  the  child  might  have 
died  from  natural  causes  long  before  he  reached  the  age  of  twenty- 
one  years. 

It  is  said  however  by  Mr.  Justice  Hukt,  in  the  case  of  Insurancs 
Co.  V.  Brame,  supra,  in  speaking  of  these  cases:  "  They  are  con- 
sidered by  the  New  York  Court  of  Appeals,  in  Oreen  v.  Hudson 
Riper  Railroad  Co.,  2  Eeyes,  294,  and  compared  with  the  many 
cases  to  the  contrary,  and  are  held  not  to  diminish  the  forco  of  the 
rule  above  slated." 
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I'he  case  of  Cutting  v.  Seabury,  1  Sprague  Deo.  522,  which  has 
been  cited  to  snstaia  the  doctrine  that  a  father  may  rocoyer  damages 
foi  an  injury  to  his  child  resulting  in  death,  does  not  decide  any 
such  proposition,  but  on  the  contrary,  Mr.  Justice  Spraoue,  thoagU 
expressing  his  own  opinion  in  faror  of  such  a  doctrine,  admits  thai 
'*the  weight  of  authonty  in  the  common-law  courts  seems  to  be 
against  the  action,  but  natural  equity  and  the  general  principles  of 
law  are  in  favor  of  it/'  and  then  undertakes  to  show,  that  by  the 
civil  law,  such  an  action  could  be  maintained.  Indeed,  we  do  not 
find  that  it  is  anywhere  decided  that  the  father  could  maintain  sach 
an  action  except  where  it  is  alleged  and  proved  that  the  fiitherhas 
sustained  damage  by  reason  of  the  loss  of  services  of  the  child,  or  by 
reason  of  expenses  incurred  from  the  killing  of  his  child  for  funeral 
or  other  expenses.  Hence  where  as  m  this  case,  thereas  no  allegation 
•in  the  complaint  upon  which  such  damages  could  be  claimed,  we 
do  not  see  how,  in  any  view  of  the  question,  this  action  could  be 
maintained.  And  where,  as  in  this  case,  death  resulted  immedi- 
af-ely  from  the  injury,  and  the  child  was  of  such  tender  years  as  to 
negative  the  idea  that  he  could  render  any  such  service  to  the  &tber, 
there  certainly  could  be  no  ground  for  a  claim  of  damages  from  a 
loss  of  services  ;  and  as  to  the  funeral  expenses,  in  addition  to  the 
fact  that  there  is  no  allegation  upon-  which  to  base  a  tlaim  for  soch 
damages,  we  find  that  it  has  been  distinctly  decided  in  the  recent 
case  of  Osbom  v.  Oillettf  L.  R,  8  Exch.  88,  that  a  father  could  not 
maintain  an  action  for  injuries  which  caused  the  immediate  death 
of  his  child,  either  upon  the  ground  of  loss  of  services  or  for  banal 
expenses. 

[Omitting  a  minor  consideration.] 

We  are  of  the  opinion,  that  in  any  view  which  may  be  taken  of 
this  case,  the  judgment  of  the  Oirouit  Court  was  right,  and  accord- 
ingly  is  affirmed. 

Judgment  affirmed* 
WiLLARD,  0.  J.,  and  McGk>WAK,  A.  J.,  concurred. 


NoTB  BT  THi  Rkpoktbb.— In  Osbom  ▼.  QiOetU  U  R.,  8  Excfa.  SB,  *  case  of  the 
kUllng  of  the  pUlntUTs  daughter  and  semrant,  Braiiwbi«u  B.,  dlnentod  in  a  i 
in  which  he  said,  amonir  other  things :  *'Thla  action  is  no  more  against  good  poficjUisi 
one  would  be  where  the  senrant  was  crippled,  but  not  Idlied."  He  aigues  that  the  msxk^ 
actio  pt}n*onali»  morilur  cum  permna,  refers  to  **  the  person  who  was  to  be  the  pai^  M 
the  action  aa  platntilT  or  defendant,**  and  supposes  an  action  **onoe  alive,  hot  bsM  the 
urgument  is.  that  the  plaintiff  never  had  anj  action . "    He  row?iud^ :    **  The  priacipfe  km 
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piltinttlf  relies  on  is  broad,  plain  and  dear,  vis. :  That  be  sustained  a  damage  from  a 
wrongful  action,  for  wbicb  the  defendant  is  responsible."  He  doubts  and  puts  aside 
Baker  ▼.  BoUan,  and  distinguisbes  Hiooins  v.  Butcher  on  tbe  ground  tbat  no  pecuniary 
damage  was  shown.  He  reviewB  tbe  cases  of  SMnner  ▼.  HomaUmie  J7.  Go.,  1  Cush.  475; 
Oarty  ▼.  BsrfeiMre  B.  Co.,  id., and  Edenr,  LexkigUm  A  Frankfort  E.  Co.,  14  B.  Monr.  SOI, 
ana  explains  tbem  on  tbe  ground  tbat  tbi^y  are  founded  on  Balur  ▼.  BoUan,  **and  some 
vague  notion  of  meiger  in  a  felony.** 

His  review  of  these  authorities  is  as  foOows :  **  The  remaining  authorities  are  American, 
not  binding  on  us  indeed,  but  entitled  to  respect  as  the  opinions  of  professors  of  T^g'*fh 
law,  and  entitled  to  respect  according  to  the  position  of  those  professors  and  the  reasons 
th^y  give  for  their  opinions.  The  first  case  in  date  is  in  1  Cush.  478,  a  case  in  the  Supreme 
Court  of  Massachusetts.  In  one  of  the  oases  there  reported  (thinner  v.  Houwtonie 
Ry.  Corp.),  an  action  was  brought  by  a  father  to  recover  damages  for  the  loss  of  his  son*s 
service,  killed  by  the  negtigence  of  the  defendants  by  an  act  not  felonious.  In  the  other 
ease  iCarey  and  Wife  v.  BerhaMre  Ry.  Co,),  an  action  was  brought  by  a  widow  to  recover 
damages  for  the  death  o£  her  husband,  killed  in  like  way.  It  seems  strange  that  the  two 
cases  are  supposed  to  present  a  single  question  only  for  the  oonit,  while  it  Is  obvious  that 
the  case  of  master  and  servant  raises  a  different  question  from  that  of  wife  and  husband. 
Nor  do  I  understand  why  the  plaintiff  in  the  father^s  case,  unless  there  was  no  damage  to 
ihe  father  as  master,  was  nonsuited.  That  locdcs  as  though  he  had  not  proved  some  fact, 
possibly  he  had  not  proved  damage,  for  the  child  was  eleven  years  old  only,  and  it  is  nowhere 
said  there  was  any  damage.  If  so,  the  decision  is  right.  But  the  Judgment  is,  *  If  these 
Actions,  or  either  of  them,  can  be  maintained,  it  must  be  on  some  established  principle  of 
the  oonunon  law.*  Now,  that  is  true,  and  the  principle  is  infuiria  and  damnum,  for  which 
the  defendant  is  responsible.  Tiie  judgment  proceeds,  *  and  wejnight  expect  to  find  tiiat 
principle  applied  in  some  adjudged  case  in  the  gngllsh  books,  as  occasions  for  its  application 
must  have  arisen  in  many  instances.  At  least,  we  might  expect  to  find  the  principle 
stated  in  some  elementary  treatise  of  approved  authority.  None  such  was  dted  by 
counsel  and  we  cannot  find  any.  This  is  very  strong  evidence  that  such  actions  cannot  be 
supported .  *  With  great  respect ,  the  error  of  tills  reasoning  is  in  supposing  the  burden  of 
proof  or  aiigument  is  on  the  plaintiff.  The  general  prindple  is  in  his  favor,  that  injuria 
and  damnum  give  a  cause  of  action.  It  is  for  the  defendant  to  show  an  exception  to  this 
nile  where  the  in^ria  causes  death.  If  tbe  case  had  been  viewed  in  this  way,  the  reasons 
of  the  court  tell  for  the  plaintiff.  For  in  my  Judgment  the  exception  is  not  upon  any 
established  prindple  of  the  conunon  law  ;  it  is  not  applied  in  any  adjudged  case  in  the 
Rngifah  books .  it  is  not  stated  in  any  elementaiy  treatise.  They  there  dted  and  relied  on 
Baker  v .  Bolton,  1  Camp.  408,  on  which  I  have  commented .  Th^  then  dte  a  case  in  which 
the  oontracy  was  assumed  to  be  the  law  by  all  parties  and  the  court,  but  suppose  it  may 
nave  passed  tub  sUentio,  I  cannot  be  satiafled  with  this  decision.  The  reasoning  seems 
jrrong  and  the  authority  relied  on  insufficient. 

"  The  other  case,  Eden  v.  Lexington  and  FYankfart  R.  Co.,  14  B.  Monr.  204,  is  in  the 
Kentucky  Court  of  Appeal.  This  was  an  action  by  a  husband  for  the  negligent  killing  of 
his  wife.  It  is  obviously  therefore  not  in  point.  There  is  no  relation  of  master  and  ser- 
vant. If  the  wife  had  lived,  she  must  have  Joined  in  the  action,  except  to  the  extent  of 
tne  husband's  pecuniary  loss  for  medicine,  etc.  But  in  the  Judgment  the  case  of  master 
and  servant  is  mentioned.  I  do  not  very  clearly  understand  it.  The  first  position  was, 
that  the  role  that  no  action  lies  for  a  felonious  act  before  prosecution  does  not  prevail  in 
Kentucky.  Tbe  second  is  this:  "But  according  to  the  principles  of  the  common  law,  in- 
juries affecting  life  cannot  in  general  be  the  subject  or  a  civil  action.  In  other  inferior 
felooies  tbe  dvll  remedy  is  merely  suspended  until  after  the  conviction  or  acquittal  of  the 
supposed  felon.  But  for  injuiy  to  life  the  civil  remedy  is  considered  as  being  entirely 
merged  in  the  public  office.**  This  was  said  to  be  the  established  common-law  doctrine  in 
Jie  case  of  Baker  v.  Boilon.  It  Is  true  Lord  Ellbnbobouoh  is  reported  to  have  said  that  in  a 
civil  court  death  could  not  be  complained  of  as  an  Injury.  But  there  is  nothing  else  to  justify 
tbe  above  opinion,  and  if  this  is  the  authority.  White  v.  SpettiQue,  13  M.  &  W.  008,  shows  its 
!nappbcabllity  here.  'The  Judgment  proceeds ;  *  The  cause  of  action  for  injuries  to  the  per* 
son  dies  with  the  person  Injared,  and  it  follows  as  a  necessary  consequence,  that  the  cause 
of  action  having  itself  abated,  no  separate  action  can  be  maintained  for  such  damaf?es  as 
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are  exclusiyely  oonaequontdaL*  I  have  dealt  with  this  aiKument  befdra.  It  Is 
*  Wrongful  death  which  oauaeo  a  damage  gives  no  action  becanae  it  is  death  which 
it/  The  Judgment  proceeds  to  say, '  that  damages  maj  be  reouvned  op  to  the  UmeoC 
death,  but  not  beyond/  The  reason  of  this  seems  to  be  tliat  all  injories  affeetlnglifo 
caused  by  the  misoonduct  of  another  person  inyolTe  the  oommiiwlon  of  a  pobUe 
which  merges  the  remedy  for  all  private  loss  arising  after  death  has  oocorred  and 
sloned  by  it.  Why  every  death  caused  by  misconduct  to  to  be  btib-*^  to  be  a  pahtte 
wrong  I  know  not.  The  misoonduct  may  be  actionable,  though  not  criminal  negUgeace. 
Nor  do  I  know  why,  however  this  may  be,  the  reaoedy  for  private  loss  should  meigeln4i.'' 
The  learned  Baron  makes  no  reference  to  Orun  v.  Hudson  R.  B.  Cb.,  8  Enjes,  9(.  He 
says,  ^'  With  the  exception  of  a  short  note  of  the  case  of  Baker  v.  BoMon,  1  Oampb  M, 
there  is  no  semblance  of  an  authority  on  thto  side  of  the  Atlantic,"  against  recoveiy  in  sack 
a  case.  On  the  other  hand,  Pioott,  B.,  said:  **It  toadmitted  that  no  case  can  be  fooad  ia 
the  books  where  such  an  action  as  the  present  has  been  maintained  ;*'  and  Kbllt,  CLB^  ssH 
**  No  decision  is  to  be  found  in  the  books  trom  the  earliest  times  by  which  an  aodoa  for 
thto  cause  has  been  sustained.  No  dictum  to  to  be  found  by  any  Judge  or  upon  any  eoaape- 
tent  authority  that  such  an  action  to  maintainable.  All  the  authority  that  exists  to  agatest 
it.** 

This  topic  to  exhaustively  annotated  by  Judge  Thomfsoh  (^  Neg.  1S7B> .  He  citea.  as  sus- 
taining the  doctrine  of  the  principal  case,  among  other  authorities,  the  following  additioosl 
to  those  above  noted :  Indianapolitj  etc,  B.  Co,  v.  DaviB,  10  Ind.  SM;  Jls^er  v.  Narthgrn 
R.  Co,^  dO  N.  J.  188;  Kramer  v.  San  Frandaoo  IL  Co. ,  25  Cal.  484;  Onuu,  etc,  Iiml  Ou  v. 
N.  r.,  etc. ,  R  Co.,  25  Ck>nn.  M6;  H^ott  v.  Adorns,  16  Mich.  180;  NiOsermm  v.  Horrftaaa, 
88  Me.  877;  State  v.  Grand  Trunk  By.  Co,,  58  id.  176;  a.  c,  4  Am.  Bep.  8W;  Wyatt  v.  If  j>- 
2ianw,  48  N.  H.  108;  Smith  v. Sykes,  Freem.  854;  Donaldmm  v.  Ifiss.,  etc,  B.  Co^  tBIowa. 
880;  WhiU  V.  Maxey,  64  Mo.  558;  Woodard  v.  MiOu,  eU,,  B,  Co.,  10Ohk>  St  ISl;  Sebis, 
etc.,  R.  Co.v  Lacey,49  Ga.  106;  Needhamy.  Grand  trunk  By,  Co.,  8BVi,»l;  O'Dm* 
oohue  V.  Akin,  8  Duv.  478.  (To  same  effect  to  Covington  8t.  By.  Co.  v.  Padur,  •  Bask. 
465;  B.  a,  15  Am.  Bep.  72&,  a  case  of  parent  and  child.)  On  the  other  hand  he  dtes  as  aMs 
opinion  by  Daiov,  J.,  in  SuUivan  v   Union  Pac.  B  Co.,  8  DHL  884. 

The  earliest  case  in  this  country  to  Croea  v.  Guthery,  8  Boot,  80 ;  s.  a,  1  Ass.  Dec  61. 
where  damages  were  allowed  a  husband  for  malpractice  of  a  aurgeon  upon  hto  wife,  rssDtt^ 
ing  in  her  death  in  three  hours.  No  expressed  consideration  was  given.  The  eariiest  osss 
in  England  to  HigginB  v.  Butcher,  A.  D.  1607,  Tel  v.  80,  hddfaig  that  no  damages  sre  reoov- 
erable  by  a  husband  for  an  assault  and  battery  upon  hto  wife  cansing  her  death.  TUs  ■ 
put  on  the  ground  of  the  consequent  felony,  **  that  drowns  the  particular  offense  and  pnv« 
ate  wrong."  The  next  case  was  Baker  v .  Botton,  decided  by  Lord  Ellbiboboooh,  to  tfOB, 
1  Camp.  486,  where  the  same  doctrine  was  lield  as  to  a  case  of  negllgenoe.  Jndga  TteMP- 
soN  says  that  the  doctrine  of  the  latter  case  has  been  generally  adopted  in  thto  cooatiT. 
Its  injustice  was  insisted  on,  obiter,  while' the  rule  was  enforced,  by  Snusim.  J.,  in  Otfftof 
V.  Seabury,  Sprague  Dec  688,  and  the  same  idea  was  advocated,  ohtter,  ia  PlinRSMr  t. 
Webb,  1  Ware,  75.  An  early  case  in  Oeorgia,  Shielda  v.  Tonge,  15  Ga.  840  deddes  the  saiar 
doctrine  on  the  ground  that  the  doctrine  of  merger  in  felony  has  no  applicatloa  to  actiooi 
for  negligence.  The  question  was  not  controverted  in  F\ord  v.  Jfonroe,  80  Wend.  810,  taot 
the  right  to  recover  was  assumed.  The  court,  whUe  enforcing  the  exception  in  Hyatt  ▼. 
Adams,  supra,  were  "  at  a  locis  to  discover  its  reason  or  philosophy.** 

The  New  York  Court  of  Appeals,  in  the  late  case  of  MeChtvern  v.  N.  T.  Oenl^  etc.,  B.  Ok, 
67  N.  Y.  417,  recognise  Ford  v.  Monroe,  supra,  as  a  binding  authority.  Tlaey  hsM  thsi  to 
an  action,  under  the  statute,  by  a  father,  as  administrator,  for  the  negligent  killing  of  ^ 
minor  son,  where  the  whole  recovery  to  for  his  exclusive  benefit,  he  may  recover  hto  wkols 
damages,  not  only  as  hto  next  of  kin  but  as  father,  including  the  loss  of  the  sob*s  serrioM 
during  minority.  The  court  say :  '^Assuming,  as  seems  to  have  been  held  in  Fnrd  v.  Jfmt^c 
80  Wend.  210,  that  a  father  can  recover  damages  for  the  loss  of  service  of  hto  mfaorsoa 
against  a  person  who  negligently  caused  hto  death,  to  be  computed  and  ascertained  tton  U» 
time  of  his  death  until  the  time  when  the  son,  if  living,  would  have  attained  hto  majotiXj^ 
the  question  arises  whether,  in  an  action  brought  by  the  father,  as  admlntotfi 
the  statute,  the  entire  damages  may  be  recovered  including  the  loss  of  service 
thto  case  tha  father  elects  to  proceed  for  and  claim  hto  whole  damages  In  the  ststatoiy 
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seUon,  moA  the  rMovary  is  for  his  exduslTe  benefit.  We  are  inclined  to  the  opinion  thai 
io  mch  a  case  damages  for  the  loss  of  service  may  be  included  in  the  reooTeiy  as  a  part 
of  the  pecuniaiy  loss  to  the  next  of  kin  of  the  deceased,  resnltlng  from  his  death,  and  that 
a  reooveiy  will  bar  another  action  tor  the  same  damages  by  the  father  as  such.  The  point 
fa  certainly  not  free  from  diiBculty,  but  this  construction  of  the  statute  Is,  we  think,  per- 
mJasible,  and  it  is  convenient,  avoiding  as  it  does  the  necessity  which  would  otherwise  ex* 
iat  of  splitting  up  what  is  substantially  a  single  claim,  and  bringing  two  actions  for  Its  re- 
oovery .  We  ooofine  our  opinion  to  the  precise  case  presented,  assuming,  on  the  authority 
of  Jbrd  ▼.  Ifonroe,  that  the  father  has  a  right  of  action,  independent  of  the  statute,  for 
loss  of  senrloe.**  Here  is  no  mention  of  Green  v .  Hwimm  Biver  B,  Co.,  mipro,  which  was 
decided  upon  the  same  statute,  but  which,  to  be  sure,  was  a  case  of  husband  and  wife; 
and  there  seems  to  have  been  no  iutention  of  oveiruling  it,  as  indeed  that  case  did  not 
profess  to  overrule  fbrd  v.  Monroe.  But  what  Just  distinction  can  be  drawn  between  the 
two  reiatlonsf   Both  actions  proceed  on  the  theory  of  loss  of  service. 

Although  Baron  Bramwill  makes  a  distinction  between  the  case  of  husband  and  wife  and 
that  of  master  and  servant,  yet  his  reasoning  would  apply  to  the  latter  as  well  as  the  for- 
mer. On  this  subject  Mr.  Wood  (Mast,  and  Servt . ,  $  888)  speaks  of  this  quaUflcatSon  of  the 
general  rule  oi  recovery  as  **  not  predicated  upon  any  well-deflned  principle,**  and  as  **quite 
vigorously  and  Justly  attacked  by  Mr.  Beeves  **  (Dora.  BeL  637).  He  explains  the  reason 
of  the  exc^ition,  as  **  not  so  much  because  the  dvil  remedy  is  meiged  in  the  felony, 
as  because  by  the  death  of  the  servant  the  master*s  right  to  his  services  is  instantly 
abrogated,  and  ii^  the  eye  of  the  law  no  damage  is  sustained  by  him,  because  no  right 
is  infHnged.  The  Justice  of  this  rule  may  not  be  quite  apparent,  but  the  law  will 
not  deal  with  mere  speculations  and  uncertafaities.  It  will  not  determine,  nor  at- 
tempt  to  determine,  the  measure  of  human  life,  except  for  the  happening  of  an  event 
which  has  destroyed  it,  nor  presume  that  capacity  to  serve  would  have  continued  if  the 
injury  had  not  been  inflicted.  It  stops  at  the  outer  limit  of  the  ma8ter*s  rights  under  his 
c»ntract,  and  as  when  the  servant's  death  intervenes  the  ma8ter*s  right  to  his  services  are 
ended,  so  In  like  manner  are  all  his  remedies  for  injuries  arising  under  the  contract,  except 
sudi  as  accrued  prior  to  his  death.**  Mr.  Wood  however  quotes  in  full  Judge  DiUiOiv*s  opin- 
ion in  SuUUfon  v.  Union  Pae.  R.  Co.,  mpra,  remarking,  **  it  is  the  precursor  of  a  doctrine 
more  oonsiatent  with  prineiple  than  that  generally  adopted,  although  it  is  proper  to  say 
that  the  courts  will  doubtless  be  slow  in  its  adoption,  but  sooner  or  later  it  will  be  recog* 
nised  as  expressive  of  the  true  principle  controUing  such  cases.  '*  Mr.  Smith,  in  his  work 
on  Contracts,  Baron  Bramwxll  says,  adopts  the  doctrine  contended  for  by  Baron  Bram- 
WELL  and  Judge  Dillon  . 

In  Wiimm  y,  Bwmtead,  Nebraska  Supreme  Ck>urt,  Nov.,  18B1,  it  was  remariced,  obiter: 
**  At  common  law,  and  independent  of  statutory  provisions,  an  action  for  damages  cannot 
be  maintained  for  the  death  of  a  human  being.  There  are  a  few  cases  decided  in  this  coun- 
try, notably  that  of  Suntvan  v.  Unimi  Pacific  R.  R.,  8  Dill.  885,  where  it  is  held  that 
such  an  action  can  be  maintained.  But  it  is  evident,  from  an  examination  of  the  cases, 
that  such  decisions  are  not  derive  from  the  common  law .  Judge  Coolbt,  in  his  work  on 
Torts,  page  14,  says-  '  In  the  vast  majority  of  all  the  cases  in  which  remedies  are  given  for 
wrongs  oonunitted.  the  Judge  looks  only  to  the  common  law,  and  must  administer  Justice 
on  principles  which  have  grown  up  irrespective  of  statutes,  and  which,  no  matter  how  re- 
cently announced,  are  assumed  to  have  existed  from  time  inmiemorial.*  Again,  on  psge 
15  of  the  same  work,  it  is  said:  *  No  action  would  lie  at  common  law  for  causing  the  death 
of  a  human  being.  This  was  as  thoroughly  settled  by  decisions  as  it  was  possible  tar  any 
point  to  be,  and  the  ooncutrenoe  of  authority  was  unanimous.* " 


720  80UTH  CAROLINA, 


Pender  v.  Lancaster. 


Pekder  y.  Lakcasteb. 
a*  8.  a  8Bu) 

Somettead  exemption — marrioife  qft&r  U9g, 

The  marriage  of  an  execution  debtor,  after  levy  on  personal  propertj  but  bafbn 
8ale»  does  not  entitle  him  to  a  homestead  exemption. 

AOTION  of  damages  for  wrongful  levy.    The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 

Robert  Aldrichy  for  appellant. 
/.  M.  ffuison,  contra. 

WiLLABD,  0.  J.  The  defendant,  the  sheriff  of  Barnwell  county, 
levied  upon  a  horse  belonging  to  the  plaintiff,  under  an  execution 
issued  upon  a  judgment  recovered  against  the  defendant  Subse- 
quent to  the  levy  the  plaintiff  married  and  claimed  to  have  become 
the  head  of  a  family,  and  thereby  entitled  to  the  right  of  a  home- 
stead, and  demanded  of  the  defendant,  as  sheriff,  the  horse  so 
levied  upon,  as  exempt  from  execution.  The  defendant  refusing  to 
recognize  such  right  of  exemption,  the  present  action  was  com- 
menced, which  resulted,  at  the  Circuit,  in  a  judgment  of  noosait. 

The  only  question  presented  by  the  appeal  is,  whether  the  fact 
that  the  plaintiff  became  the  head  of  a  family  and  entitled  to  a 
homestead  right,  as  such,  and  to  the  exemptions  of  personal  prop* 
erty  incident  thereto,  after  the  levy,  entitled  him  to  allege  such  ex- 
emption as  against  personal  property  actually  levied  upon  prior  to 
the  acquisition  of  such  right  of  exemption. 

The  argument  of  the  appellant  places  the  right  of  homestead, and 
those  exemptions  of  personal  property  connected  therewith,  on  a 
peculiar  footing,  distinguishing  them  in  important  particulars  from 
ordinary  rights.  The  validity  and  effect  of  rights  are  usually  tested 
by  the  state  of  things  existing  at  the  time  they  became  operadve. 
Conflicting  claims  in  the  nature  of  rights  of  property,  general  or 
special,  take  priority,  as  among  themselves,  according  to  the  time 
when  they  commenced  to  act  upon  the  particular  subject  of  prop- 
erty. But  the  appellant  regards  the  right  of  homestead  and  the 
concomitant  right  to  exemptions  of  certain  kinds  of  personal  prop- 
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ertjy  as  sui  generis,  and  as  operating  independently  of  the  fact  of 
having  priority  in  point  of  time  over  other  rights  conflicting  with 
tnem.  The  respondent  claims  that  by  virtue  of  the  levy  the  exe- 
ciilion  took  a  special  property  in  the  horse  levied  upon,  which 
having  become  vested,  coald  not  be  divested  through  a  right  of 
homestead  exemption  arising  subsequently  to  the  levy,  while  the 
appellant  claims  that  the  only  test  of  the  validity  of  the  right  of 
exemption  is  whether  it  existed  at  the  time  the  property  was  de- 
manded of  the  sheriff  and  at  the  time  of  sale. 

The  right  of  homestead  exemption,  and  that  to  the  exemption  of 
personal  property  of  the  prescribed  kinds,  must  be  regarded  as  of 
the  same  nature  and  attended  by  the  same  general  iucidents,  as 
they  are  both  created  by  the  same  instrument  for  the  accomplish*' 
ment  of  the  same  purpose,  and  only  differ  in  the  respect  that  one 
relates  to  real  and  the  other  to  personal  property,  which  is  unim- 
portant m  its  bearing  on  the  question  of  their  nature.  It  will  serve 
the  purpose  of  convenience  to  discuss  the  question  as  one  of  home- 
stead exemption,  reserving  for  subsequent  consideration  the  ques* 
tion  whether  the  difference  in  the  mode  of  asserting  the  right  in 
the  two  cases  gives  rise  to  any  distinction  between  them  material  to 
the  present  question. 

The  provisions  of  the  Constitution  granting  the  right  of  home-* 
stead  exemption  must  be  regarded  as  taking  effect  in  one  or  the 
other  of  two  modes,  namely,  either  as  creating  in  certain  persona 
rights  of  a  remedial  character,  capable  of  being  enforced  by  action 
or  defense,  as  the  case  may  require,  or  by  limiting  the  jurisdiction 
and  powers  of  the  courts  so  as  to  deny  a  certain  efficacy  to  their 
process.  According  to  the  view  last  mentioned,  the  Constitution 
operates  by  way  of  disabling  the  process  of  the  court  from  having 
any  effect  to  deprive  a  person  entitled  to  such  exemption  of  the 
property  to  which  such  exemption  relates.  These  provisions  of 
the  Constitution  (art.  II,  §  32)  declare  that  certain  rights  of  prop- 
erty held  by  certain  persons  *^  shall  be  exempt  from  attachment, 
levy  or  sale,  on  any  mesne  or  final  process  issued  from  any 
conrf  Was  it  the  intention  of  the  Constitution  to  deprive  the 
process  of  the  court  of  efficacy  in  certain  cases  by  acting  directly  on 
such  process?  If  so,  then  the  levy  of  an  execution  upon  property 
entitled  to  exemption  is,  ip^o  facto,  void.  Certainly  it  cannot  he 
contended  that  the  process  of  a  court  can  take  an  effect  denied  to  it 
by  the  Constitution,  especially  where,  as  is  contended  by  the  appei* 
Vol.  XXXVII— 91 
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lauts,  the  object  of  the  OoDstitution  was  to  act  npon  the  proceed  so 
as  to  prevent  snch  an  e£Fect     Snob  being  the  case  it  woald  be  uo- 
necessary  for  the  defendant  in  an  execution,  claiming  proprrtj 
levied  upon  thereunder  as  exempt  under  the  Constitution,  to  take 
any  steps  to  prevent  a  sale,  but  he  might  content  himself  by  stand- 
ing by  silently  until  that  property  has  passed  into  the  hands  of  a 
purchaser  from  the  sheriff,  and  then,  by  an  action  against  such 
purchaser,  contest  the  constitutional  efficacy  of  the  levy.    In  such 
a  case  the  requirements  of   the  statute,  under  which  the  debtor 
must  assert  his  right  of  exemption  in  a  particular  manner,  while 
the  property  is  in  the  hands  of  the  sheriff,  would  be  not  only  use- 
less, but  in  derogation  ot  the  Oonstitution,  as  imposing  conditiooB 
upon  the  right  of  exemption  in  excess  of  what  is  imposed  by  the 
Ck)nstitution  creating  such  right,  declaring  the  cases  in  which  it 
may  be  exercised  and  the  mode  of  its  exercise.     It  would  also  fol- 
low, if  this  view  could   be  maintained,  that  a  sale  for  the  fore- 
closure of  a  mortgage  or  other  lien  created  by  the  debtor,  othi-r 
than  for  the  purchase-money  of  the  land,  would  be  invalid,  as  the 
process  by  which  such  sale  must  be  effected  is  within  the  descrip- 
tion set  forth  in  the  Constitution,  of  the  process  from  which  snch 
property  is  declared  exempt.     Another  consequence  that  would  re- 
sult would  be  that  when  a  judgment  had  once  taken  a  lien  npon 
land,  that  lien  might  be  defeated  by  a  subsequently  arising  nght  of 
homestead  exemption,  as  the  final  process  for  enforcing  it  would  be 
without  capacity  to  operate  against  such  a  homestead  right    That 
such  consequences  do  not  flow  from  the  Constitution  is  evident, 
not  only  from  the  consideration  of  the  principles  of  construction, 
but  from  the  opposite  conclusions  reached  by  this  court,  in  general 
harmony  with  the  views  that  have  prevailed  wherever  the  system 
ot  homestead  exemptions  has  been  adopted. 

On  the  other  hand,  the  conclusion  that  the  Oonstitution  intended 
ad  its  proper  effect,  the  investing  of  the  debtor  with  a  right  of 
exemption  that  must  be  asserted  as  other  similar  rights  are  required 
to  be  asserted,  and  which  might  be  lost  by  neglect  to  assert  it,  or 
by  estoppel  arising  from  his  acts,  and  which,  when  asserted,  woaU 
carry  with  it  the  usual  incidents  of  such  rights,  is  clear  on  the  face 
of  the  Constitution,  and  is  in  harmony  with  all  the  decisions  nnder 
it.  In  that  case  the  proper  subjects  upon  which  it  must  be  regarded 
as  intending  effect  arc  the  rights  of  the  judgment  debtor  and  the 
duty  of  the  officer  or  person  using  such  process  commensurate  vith 
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Bucb  right.  This  view  leaves  the  debtor  to  prosecute  his  right  of 
exemption  by  stich  proceedings  and  means  as  may  be  prescribed  by 
law  for  that  purpose^  not  inconsistent  with  the  Constitution,  for  it 
includes  the  idea  of  creating  the  right  and  leaving  to  the  legislature 
the  duty  of  devising  the  remedy,  while  the  opposite  construction 
would  involve  the  idea  that  the  Constitution  itself  has  affoi-ded  the 
proper  remedy  by  destroying  the  validity  of  what  is  done  against 
its  provisions,  thus  placing  legislation  on  that  subject  beyond  the 
reach  of  the  legislature. 

It  must  therefore  be  concluded  that  the  proper  effect  of  the 
Constitution  is  to  invest  the  debtor  with  a  right  to  demand  exemp- 
tion m  certain  cases,  in  behalf  of  certain  descriptions  of  property 
held  by  him  as  the  head  of  a  family.  This  right  does  not  differ 
in  its  nature  from  other  rights  that  may  be  made  available  by 
action  or  defense.  It  is  true  it  looks  to  the  protection  of  existing 
enjoyment  rather  than  to  future  acquisitions,  but  numberless  rights 
of  action  and  defense  are  given  for  a  similar  purpose  that  are  sub- 
ject to  the  same  rule. 

As  has  been  already  said,  when  there  are  conflicting  rights  to 
any  subject  of  property,  they  are  always  adjusted  according  to 
their  relative  priorities,  having  regard  to  the  time  when  they  com- 
roenced  to  be  operative,  so  as  to  create  a  vested  interest  in  such 
property.  It  cannot  be  disputed  that  the  execution  in  the  present 
case  took,  by  the  levy,  a  lien,  a  special  property,  in  the  horse  levied 
upon,  for  the  purpose  of  the  execution,  and  that  such  lien  existed 
effectively  in  the  bands  of  the  sheriff,  as  the  agent  of  the  law  and 
oi  the  parties,  from  the  time  of  the  levy.  The  right  of  homestead 
subsequently  arising,  was  necessarily  subordinate  to  this  right, 
liecanse  later  in  point  of  time. 

It  has  already  been  said,  in  substance,  that  if  a  subsequently 
accruing  right  of  exemption  could  defeat  the  lion  of  an  execution 
levied  upon  personal  property,  it  could  also  defeat  the  lien  of  a 
judgment  upon  land.  There  is  no  difference  in  the  nature  of  these 
two  liens,  as  they  are  allowed  for  the  protection  of  the  same  rights 
and  follow  the  same  general  principles.  The  difference  between 
them  is  in  the  steps  by  which  they  are  respectively  acquired  and 
the  mode  of  realizing  from  them,  arising  from  the  difference 
between  real  and  personal  property.  Both  are  equally  amenable 
to  the  rule  that  rights  must  be  determined  according  to  their 
respective  priorities.    Thus,  no  ground  of  distinguishing  the  two 
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appears,  as  it  regards  the  effect  npon  them  of  rights  sabeequesUy 

arising. 

From  the  foregoing  conclosions  it  is  manifest  that  the  plaintifi 

obtained,  by  the  acquisition  of  the  general  right  of  homestead,  no 

rights  as  against  the  lien  taken  by  the  ezecation  previously  Je?iea, 

and  was  accordingly  properly  nonsuited 

The  appeal  must  be  dismissed. 

Appwl  difmuM^ 

MoIybb  and  MoOowan,  A.  J  J.,  concurred. 


Pabkbr  v.  Jacobs. 

(14  S.  a  119.) 

MaHgag€  —  itfUr-aequired  perwrud  properif — ddii96rf. 

A  moTtgtige  of  perBonal  property,  of  which  the  mortgagor  has  no  powenskiiiflr 
right  of  poBaessioD,  and  which  is  not  the  natural  product  of  property  o( 
which  he  has  possesBion  or  right  of  possession,  is  invalid  against  anteeedeot- 
creditors,  subsequently  obtaining  Judgment  and  levying  upcm  the  same  lie- 
fore  delivery.    {See  fu>te,  p.  728.) 

Delivery  of  personal  property  to  a  railroad  company  for  shipment  to  a  moru 
gagee  thereof  is  not  delivery  to  the  mortgagee  at  his  residence^  to  be  sold  by 
him  as  factor,  and  does  not  transfer  the  title. 

ACTION  to  recover  personal  property.    The  opinion  states  tba 
case.    The  defendant  had  judgment  below. 

Dozxer  £  Oilland,  for  appellants. 

(/.  A.  Kettey,  contra. 

McIvER,  A.  J.  This  was  an  action  to  recover  the  possession  of 
ten  barrels  of  spirits  of  turpentine  and  forty-eight  barrels  of  rosm, 
upon  which  the  defendant  had  levied  under  an  execution  agaiDSt 
Ward  &  Hinson,  and  which  the  plaintiffs  claimed  under  a  mort- 
gage executed  by  Ward,  one  of  the  members  of  that  firm,  to  them, 
prior  to  the  recoYery  of  the  judgment  upon  which  such  execotion 
was  issued. 

It  did  not  appear  from  the  onginal  record  submitted  here  whethtf 
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the  turpentine  and  rosin,  the  subject  of  this  suit,  was  the  product 
of  a  turpentine  farm  in  the  possession  or  under  the  control  of  the 
mortgagor.  Ward,  at  the  time  the  mortgage  was  executed,  or  whether 
it  was  subsequently  bought  by  him ;  and  the  counsel  engaged  in 
the  cause  agreed  that  the  Circuit  judge  should  be  requested  to 
amend  the  ^^  case  "  by  a  further  statement  of  the  eyidence  upon  this 
point  In  this  additional  statement,  which  has  been  filed  with  the 
original  record,  as  a  part  thereof,  the  Circuit  judge  says:  ''There 
was  no  evidence  before  me  as  to  whether  the  crude  turpentine,  from 
which  the  rosin  and  spirits  were  made,  was  the  product  of  a  tur- 
pentine farm  worked  by  W.  A.  Ward,  or  was  bought  by  him.     * 

*  *  The  witness,  W.  A.  Ward,  the  mortgagor,  only  said  that 
the  rosin  and  spirits  of  turpentine  were  made  in  his  'business  m 
this  county,^  which  included  purchasing  crude  turpentine  as  well 
as  making  it  on  turpentine  farms."  Now,  as  the  burden  of  proof 
is  upon  the  plaintiflEs,  and  as  they,  according  to  this  statement,  have 
not  shown  that  the  property  in  dispute  was  in  the  possession  of  the 
mortgagor  at  the  time  of  the  execution  of  the  mortgage,  or  that  it 
was  the  natural  product  of  any  thing  then  in  his  possession  or  under 
his  control,  the  precise  question  which  we  are  at  first  called  upon 
to  consider  is  whether  a  mortgage  of  personal  property  of  which 
the  mortgagor  has  no  possession  or  right  of  possession  at  the  time, 
and  which  is  not  the  natural  product  of  something  of  which  he 
then  has  either  the  possession  or  right  of  possession,  confers  any 
rights  upon  the  mortgagee,  after  the  property  is  acquired  by  the 
mortgagor,  and  before  it  is  delivered  to  or  taken  possession  of  by 
the  mortgagee  under  the  mortgage. 

There  can  be  no  doubt  that  the  rule  ai  law  is  that  it  is  necessary 
to  the  validity  of  the  mortgage  that  the  mortgagor  should  have  a 
present  property,  either  actual  or  potential,  in  ihe  thing  mortgaged 
(1  Jones  on  Mortgages,  §  149),  but  in  equity  the  rule  is  different. 
As  is  said  by  Judge  Stoby  in  Mitchell  v.  Winslow,  2  Story,  630,  '•  It 
seems  to  me  the  clear  result  of  all  the  authorities  that  wherever  the 
parties,  by  their  contract,  intended  to  create  a  positive  lien  or 
charge,  either  upon  real  or  personal  property,  whether  then  owned 
by  the  assignor  or  not,  or  if  personal  property,  whether  it  is  then  in 
esse  or  not,  it  attaches,  in  equity,  as  a  lien  or  charge  upon  the  par- 
ticular property  as  soon  as  the  assignor  or  contractor  acquires  a 
title  thereto,  against  the  latter  and  all  persons  asserting  a  claim 
thereto  under  him,  cither  voluntarily  or  with  notice  or  in  bank- 
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rnptcy/'  This  dootrine  is  fully  established  by  the  case  otffolrojfd 
y.  Marshall,  10  H.  L.  Gas.  191,  and  is  recognized  in  McCaffrm/  y. 
Woodin,  65  N.  Y.  459;  s.  c,  23  Am.  Sep.  644. 

Wc  take  it  therefore  that  a  mortgage  on  personal  property  in 
which  the  mortgagor  has  no  present  interest,  either  actual  or  po* 
tential,  is  inefFectaal  to  transfer  the  legal  title  to  snch  proper^ 
when  subsequently  acquired  by  the  mortgagor,  unless  when  ac- 
quired, possession  thereof  is  given  to  the  mortgagee  or  taken  by 
him  under  the  mortgage  {Moody  y.  Wright,  13  Mete.  32;  WiUiami 
Y.  Briggs,  11  B.  I.  476;  8.  c.  23  Am.  Bep.  518,  and  many  other 
cases  there  cited),  but  that  in  equity,  such  a  mortgage  is  effectual  to 
charge  the  property,  as  soon  as  it  is  acquired  by  the  mortgagor,  and 
before  possession  is  obtained  by  the  mortgagee,  with  an  equitable 
lien  which  will  prevail  against  a  subsequent  judgment  or  attaching 
creditors.  Holroyd  y.  Marshall,  10  H.  L.  Gas.  191 ;  MUchM  y. 
Wtnsiow,  2  Story,  630;  Smiihurst  y.  Edmunds,  14  N.  J.  Eq.  408; 
McCaffrey  y.  Woodin,  65  N.  Y.  459 ;  &  c,  22  Am.  Bep.  644. 

Let  us  apply  these  principles  to  the  case  under  consideration. 
The  language  of  the  mortgage  clearly  shows  an  intention  to  give  a 
lien,  not  only  upon  the  spirits  of  turpentine  and  rosin  then  in  the 
possession  of  the  mortgagor,  but  also  upon  all  '^  which  he  may  pro- 
duce or  prepare  for  market  or  otherwise  acquire."  It  is  certainly 
broad  enough  to  cover,  not  only  the  turpentine  and  rosin  which 
might  be  the  product  of  either  of  the  farms  mentioned  in  the  mort- 
gage, but  also  any  that  the  mortgagor  might  purchase  or  otherwise 
acquire.  Assuming  then  that  the  pro})erty  in  dispute  was  not  the 
product  of  either  of  the  farms  mentioned  in  the  mortgage  but  wai 
bought  by  the  mortgagor  subsequent  to  the  execution  of  the  mort- 
gage, yet  according  to  the  principles  above  established,  the  plaintiffs 
were  entitled  to  an  equitable  lien  thereon  as  soon  as  it  was  acquired 
by  the  mortgagor,  though  they  could  not  be  said  to  have  a  legal 
right  thereto  until  it  was  delivered  to  or  taken  possession  of  by 
them  under  the  mortgage. 

The  next  inquiry  is,  whether  the  property  in  dispute,  after  it  was 
acquired  by  the  mortgagor,  was  delivered  to  or  taken  possession  of 
by  the  mortgagees  before  the  rights  of  third  persons  had  inter- 
vened by  the  levy  made  by  the  sheriff.  According  to  the  tenns  of 
the  mortgage  the  mortgagor  bound  himself  to  '' consign,  send,  ship 
and  deliver  to  the  said  J.  H.  Parker  &  Co.,  in  Charleston,  all  the 
crude  turpentine,  rosin  and  spirits  of  turpentine  already  made  by 
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him  and  to  be  made  by  him,  or  owned  or  to  be  owned  by  him  ; 
^     ^    *    also,  all  the  crade  turpentine,  rosin  and  spirits  of  turpen- 
tine that  be  shall  purchase  in  his  general  business,  to  be  sold  by  the 
said  J.  H.  Parker  &  Co.,  as  factors,  on  the  usual  commissions,''  etc 
The  delivery  by  the  mortgagor  to  the  railroad  company  of  the 
property  in  dispute,  to  bo  carried  to  the  plaintiffs,  in  pursuance  of 
the  above-recited  covenant,  was  not,  in  our  judgment,  such  a  deliv- 
ery  to,  or  taking  possession  of,  by  the  mortgagees  iinder  the  mort- 
gage as  would  perfect  their  legal  title.     The  purpose  was  that  the 
property  should  be  delivered  to  the  plaintiffs  to  be  sold  by  them  as 
factors.    It  never  was  actually  delivered  into  the  possession  of  the 
mortgagees,  and  the  legal  title  was  never  transferred  to  them.   The 
test  of  this  is  that  if  the  property  had  been  lost  or  destroyed  befoi-e 
it  reached  Charleston  the  loss  would  have  fallen  upon  the  mort- 
gagor and  not  upon  the  mortgagees.    The  agreement  was  to  deliver 
in  Charleston,  and  until  the  property  reached  that  place  it  could 
not  be  said  to  be  delivered  in  accordance  with  the  terms  of  the  agree- 
ment, and  therefore  the  legal  title  never  passed  to  the  plaintiffs  by 
delivery.     There  was  no  transfer,  by  writing,  as  in  the  cases  cited 
upon  this  point  by  the  appellants ;  the  mortgage,  as  we  have  seen, 
being  insufficient  for  that  purpose,  so  far  as  the  subsequently  ac- 
quired property  was  concerned,  and  as  there  was  no  delivery,  the 
legal  title  never  passed. 

The  plaintiffs  must  therefore  rely  solely  upon  their  equit:;ble 
rights,  which  as  we  have  seen,  they  acquired  by  virtue  of  the  mort- 
gage, even  before  the  property  was  delivered  to  or  taken  possession 
of  by  them.  The  question  then  is  narrowed  down  to  the  inquiry 
whether  this  equitable  lien  of  the  plaintiffs  can  prevail  against  the 
execution  under  which  the  defendant  levied  upon  the  property  in 
dispute.  This  execution  was  issued  to  enforce  a  judgment  recov- 
ered in  March,  1879,  and  could  have  no  lien  on  the  property  until 
it  was  levied,  and  as  the  equitable  lien  of  the  plaintiffs  arose  as 
soon  as  the  property  was  acquired  by  the  mortgagor,  it  was,  of 
course,  prior,  in  point  of  time,  to  the  lien  of  the  execution.  The 
real  question  therefore  is  whether  an  equitable  lien  can  prevail 
against  the  lien  of  an  execution  subsequently  acquired.  In  Dow  v. 
^0rr,  Spear  Eq.  417,  Johnsok,  Ch.,  says:  ''The  language  of  all 
the  books  is  that  an  agreement  to  mortgage  is  an  equitable  lien  and 
has  precedence  of  subsequent  judgments  and  all  general  creditors.'* 
To  support  this  proposition  he  cites  Masuey  v.  McIUoabu  2  Hill  Ch* 
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428;  Reddo9  v.  GaiUard  (which  should  be  Bead  t.  AdiiCr  of  Simons), 
2  Desaos.  552.  To  same  effect,  see  also  Welsh  t.  Usher^  2  Hill  Ch. 
167 ;  Bank  t.  Campbell,  2  Bich.  Eq.  19  L.  It  is  true  that  the  ques- 
tion in  all  these  cases  arose  prior  to  the  act  of  1843,  and  therefore 
if,  as  in  the  case  of  Boyce  v.  Shiver,  3  S.  G.  515,  the  controTenj 
was  between  an  equitable  mortgagee  and  a  subsequent  creditor  or 
purchaser,  the  result  would  be  different  But  here  there  is  not  only 
no  evidence  that  the  defendant  or  those  whom  he  represents  occa- 
pies  the  position  of  a  subsequent  creditor  or  purchaser,  but  from 
the  fact  that  the  judgment  was  recovered  m  March,  1879,  only 
about  two  months  after  the  execution  of  the  mortgage,  the  reason- 
able inference  is  that  the  creditor,  whose  execution  the  defendant 
was  attempting  to  enforce,  was  an  antecedent  creditor. 

[Omitting  a  question  of  form  of  action.] 

The  judgment  of  the  Circuit  Court  is  reversed  and  a  new  trial 

is  ordered. 

JudgmetU  reversed, 

WiLLABD,  G.  J.,  and  MoGtoWAK,  A.  J.,  concurred. 

NoTB  vt  TBB  BspoBTBB.— In  (JhoM  V.  i>e»iiv,  MaaBttchuaettg  Sapreme  Oomt,  Apifl,  IflU. 
the  court  said:  ^  It  has  been  repeatedly  held  in  this  Oommonirealth  that  a  mortgace  par- 
porting  to  convey  aU  the  chattela  of  specified  kinds  which  may  thereafter  be  acquired  \ij 
the  mortgagor,  does  not  give  any  title  to  those  chattels  when  acquired  by  him  unJesi  cb« 
mortgagee  takes  possession  of  them.  J<m»  ▼.  Rie/iardson,  10  Mete.  481;  BarRorAf 
EcLton,  8Cush.894.  If  however  the  after-acquired  property  is  taken  by  the  moflgagee 
into  his  possession  before  the  intervention  of  any  rights  of  third  peraons,  he  holds  it  ondar 
a  valid  lien  by  the  operation  of  the  provision  of  the  mortgage  in  regard  to  it.  This  is  stated 
to  be  the  rule  in  Moody  v.  Wrighlt  18  Mete.  17,  and  there  is  no  reaaoii  to  question  its  cor* 
rectnees.  See  Afttc/iea  v.  BZocI;. 6 Gray,  100,  McCaffreys.  Woodin,  a5N.Y.«0;  ac.,fl 
Am.  Bep.  644;  WcOker  r.  VcMghan,  88  C6nn.  677. "  Compare  OoUen  v.  WUknHjIkbyt  81 N. C 
75; s.  o.,  86  Am.  Bep.  864. 


Steele  y.  Atkinsok. 

(14  8.  C.  154.) 

Administrator  de  bonii  turn  —  eoUustoe  campromisB  of  debt  bg  prsisesmtr^ 

emdenee — sheriff**  receipt  on  easectUian. 

An  administrator  de  bonis  non  cannot  eet  aside  a  transaction  between  his  pi** 
deoessor  and  a  debtor  of  the  estate,  on  the  groand  of  a  fmadolent  colli 
between  them. 

A  final  indorsement  by  a  sheriff  on  an  execation  of  the  reoeipt  of  a  smaH 
**  In  full  of  this  case  "  is  presumptively  a  satisfaction  of  the  exeoutioB.  il> 
though  the  sum  of  the  indorsements  is  much  less  than  the  amount  of  tbt 
Judgment. 


A 


APRIL  TERM,  1880.  729 

Steel6  ▼.  AtkinBon. 

GTION  on  a  judgment.    The  opinion  states  the  case.    The  do* 
fendant  had  jndgment  below. 


W.  B.  Wilson  and  O.  J.  Paiiersan^  for  appellant 
John  J.  Hemphill,  contra. 

MoIysb,  a.  J.  E.  M.  Eirkpatrick,  as  administrator  of  the 
McKelveys,  recovered  a  jndgment  against  the  defendants  for  a 
large  sum  of  money,  and  on  May  29, 1873,  gave  to  the  defendants 
a  receipt,  acknowledging  the  payment ''  by  them  of  $6,000  in  full 
of  the  balance  of  the  debt  and  interest  in  this  case,''  a  memoran- 
dum of  which  was  entered  on  the  execation  by  the  sheriff.  There 
are  also  two  other  credits  entered  npon  the  execation  by  the  sheriff, 
one  dated  April  19, 1873,  of  $1,300,  expressed  to  be 'Mn  part  of 
this  case,''  and  another  of  $30,  dated  June  7«  1873,  expressed  to 
be  ^in  full  of  this  case."  The  letters  of  administration  previously 
granted  to  Eirkpatrick  having  been  revoked,  and  letters  of  admin- 
istration de  bonis  non  having  been  granted  to  the  plaintiff,  he 
brings  this  action  in  thatcaptkrity.  The  plaintiff,  in  his  complaint, 
recognizes  the  validity  of  the  first  credit  of  $1,300,  and  without 
taking  any  notice  whatever  of  the  last  credit  of  $30,  which,  as 
we  have  seen,  is  expressed  to  be  "in  full  of  this  case/^  seeks  to  have 
the  entry  of  the  credit  of  $6,000  vacated  and  set  aside,  and  the 
jndgment  enforced  for  the  balance  due  thereon,  after  deducting  the 
credit  of  $1,300  on  April  19,  1873,  upon  the  ground  of  a  fraudu- 
lent collusion  between  the  former  administrator,  Eirkpatrick,  and 
the  defendants. 

It  appears  to  us  that  the  plaintiff,  in  the  outset,  encounters  an 
insurmountable  obstacle  which  effectually  prevents  him  from  main- 
taining this  action.  He,  as  administrator  de  bonis  non,  is  seeking 
to  set  aside  a  transaction  between  his  predecessor  and  a  debtor  of 
the  estate  upon  the  ground  of  a  fraudulent  collusion  between 
them.  He  is  not  asking  that  the  estate  be  protected  from  a  fraud 
practiced  upon  his  predecessor,  the  former  administrator,  but 
the  ground  of  his  complaint  is  that  such  preceding  adminis* 
trator  himself  fraudulently  colluded  with  the  debtor  to  the  preju- 
dice of  the  estate.  The  case  of  Johnston  v.  Lewis,  Rice  Eq.  40, 
conclusively  shows  that  the  plaintiff  cannot  maintain  the  action. 
Ir  that  caee  the  plaintiffs,  as  fidmmiatratovs de  bonis  no/ij  attempted 
Vol.  XXXVTT— 02 
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to  set  aside  a  sale  of  property  of  their  iutestale  upon  the  ground 
that  the  same  was  made  by  a  fraudulent  collusion  between  their 
predecessor,  the  former  administratrix,  and  the  defendant,  who  was 
the  purchaser  at  the  sale.    In  the  Circuit  decree,  John STOjr,  CL, 
at  pages  42-3,  says:  '^  It  is  true  that  both  creditors  and  distxibnteei, 
]f  defrauded  in  any  manner  by  the  sale,  might  bring  their  bill 
against  Lewis  and  the  administratrix,  and  set  it  aside  for  collnsioii 
between  them.     But  the  administratrix,  as  such,  could  never  im- 
peach a  transaction  for  a  fraud  to  which  she  was  a  party.     Then 
the  question  is  whether  these  plaintiffs  can  set  the  sale  aside.  Tbej 
are  neither  creditors  nor  distributees.  The  bill  is  not  filed  in  either 
of  these  ohariskcters.     The  plaintiffs  come   forward  as  sucoessorR  in 
office  to  Mrs.  Pickett  to  unravel   transactions  by  which  she  wis 
hound.     But  nothing  seems  plainer  than  that  all  acts  binding  upon 
a  predecessor  are  equally  binding  upon  a  successor."  And  Harpeb, 
Ch.,  in  delivering  the  opinion  of  the  Court  of  Appeals,  at  page  4S, 
says:  ''We  concur  with  the  chancellor  that  the  present  complain- 
ants,  the  administrators  de  bonis  non,  stand  in  the  place  of  the  first 
administratrix,  and  are  bound  wherever  she  could  be  bound,  and 
concluded  by  whatever  would  conclude  her.      ♦     ♦      ♦     The  ad- 
ministratrix, in  general,  represents  all  creditors  and  distributeeir 
and  they  cannot  be  heard  but  through  her,  and  are  bound  by  her 
acts.    Only  in  a  case  of  a  fraudulent  collusion  to  misapply  the  as- 
sets, these  may  be  followed   by  creditors  and  distributees  them- 
selves, but  certainly  not  by  her  successors  in  administration.''    In 
this  case  there  are  no  creditors  or  distributees  before  the  court  com- 
plaining of  a  waste  or  misapplication  of  the  assets,  and  from  what 
is  stated  at  the  bar,  it  is  not  likely  there  ever  will  be,  as  it  is  said 
that  none  have  been  discovered  in  the  quarter  of  a  centnij  which 
luis  elapsed  since  the  death  of  the  intestate. 

But  even  were  the  action  maintainable  by  a  person  occupying  the 
position  of  the  plaintiff,  it  must  fail,  in  this  instance,  for  tiie  want 
of  sufficient  proof  of  the  allegations  upon  which  it  rests.  The 
finding  of  the  jury,  approved  by  Circuit  judge,  negatives  the  frsnd 
charged,  and  it  would  require  much  more  testimony  than  we  have 
been  able  to  discover  in  the  ^*  case ''  submitted  here  to  warrant  as 
in  disregarding  their  concurrent  finding. 

It  is  contended  however  that  as  matter  of  law  the  payment  of  a 
smaller  sum  at  or  after  the  day  the  debt  is  due  can  never  operate 
as  a  satisfaction  of  a  greater  sum,  and  that  the  plaintiff  is  therefore 
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entitled  to  enforce  the  ezecutiou  for  the  balance  which  may  be 
found  due  after  deducting  all  the  amounts  credited  ou  the  execution. 
Without  entering  at  this  time  into  any  discussion  of  the  rule  of  law 
upon  which  this  position  is  based,  it  is  sufficient  for  us  to  say  that 
it  does  not  apply  in  the  present  case,  for  it  ignores  the  fact  that 
there  is  another  credit  upon  the  execution,  subsequent  in  date  to 
the  one  under  consideration,  which  the  sheriff  acknowledges  to  be 
**  in  full."  Such  a  receipt,  in  the  absence  of  any  proof  to  the  con- 
trary, must  be  given  its  full  force,  and  amounts  to  an  acknowledge- 
ment that  the  whole  amount  due  has  been  paid.  For  though  it 
may  be  shown  by  actual  calculation  that  the  amount  mentioned  in 
the  receipt,  added  to  the  other  credits  indorsed,  would  not  extinguish 
the  whole  amount  due,  yet  the  acknowledgment  that  it  is  in  full 
presupposes  that  there  were  other  payments,  and  until  such  is 
shown  not  to  be  the  fact,  it  must  be  given  the  effect  of  a  receipt  in 
f  nlL  Henderson  v.  Moore,  5  Gr.  11 ;  Trimmier  v.  Thameon^  10 
S.  C.  190. 

[Omitting  a  minor  point] 

We  do  not  see  how  in  any  view  of  the  case  the  plaintiff  can 
maintain  this  action,  and  the  judgment  of  the  Circuit  Court  is 
therefore  affirmed. 

Judgment  affirmed. 

WiLLAXD,  0.  J.,  and  McGowan,  A.  J.,  conouned. 


Vauqhan  v.  Fowleb. 

a4  &  C.  865.) 

y$g€Hdble  imirument  —  aUeraUan  —  seaUng  note. 
An  miantlioriaed  Bealing  of  a  negotiable  note  after  execatlon  rendem  it  void 

A  CTION  on  a  promissory  note.     The  opinion  statei  the  oasa 
/x    ^0  defendant  had  judgment  below. 

Garlingion  A  Moore,  for  appellant. 
IF.  L.  Waiff  contra. 
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McGowANy  A.  J.  This  was  au  action  on  a  note  for  tiOO,  dated 
Jaly  19,  1872,  signed  by  Fowler  &  Walker,  and  Elizabeth  Fowler, 
the  defendant,  with  a  seal  after  her  name.  Fowler  &  Walker  were 
a  firm,  and  as  suoh  ezecated  the  note  at  the  time  of  its  date,  wheo 
Fowler  was  alive.  He  afterward  died,  and  the  defendant,  as  hit 
widow,  signed  the  note.  It  does  not  appear  in  the  case  at  what 
time  she  signed  it.  Tt  is  stated  in  the  argument  of  counsel  that  it 
was  ''in  the  spring  of  1876,"  but  that  fact  not  appearing  in  the 
cose,  it  cannot  be  considered.  The  evidence  was  conflicting  as  to 
the  circumstances  under  which  she  signed,  and  as  to  the  seal  being 
on  the  note  at  the  time  she  signed  it.  The  defense  was  the  Statate 
of  Limitations,  want  of  consideration  and  the  alteration  of  the 
paper  by  adding  the  seal  after  its  execution  by  some  other  than  the 
defendant,  and  without  her  knowledge  or  consent.  The  jnry  foood 
for  the  defendant.  The  plaintiff  moved  for  a  new  trial,  and  thit 
being  refused,  appeals  to  this  court  upon  the  following  grounds: 

'^  1.  Because  his  honor  erred  in  charging  the  jury  that  the  plaintif 
was  not  entitled  to  recover  on  the  instrument  in  writing  sued  on, 
if  it  was  shown  by  the  proof  that  the  seal  which  appeared  to  said 
instrument  was  not  affixed  at  the  time  the  defendant  signed  the 
same.'* 

''  2.  His  honor  should  have  charged  the  jury  that  the  alteration 
of  the  instrument  by  affixing  the  seal  thereto  could  not  invalidate 
said  instrument,  unless  said  seal  was  essential  in  law  to  such  ny 
CO very." 

*'3.  Because  the  alteration  of  the  instrument  sued  on  by  affix* 
ing  the  seal  thereto,  although  it  may  have  been  done  after  its  exe- 
cution, was  not  a  material  alteration  in  law,  and  worked  no  detri- 
ment or  injury  to  the  defendant,  because  the  plaintiff  was  entitled 
to  recover  on  said  instrument  against  the  defendant  without  iti 
being  sealed." 

These  exceptions  relate  entirely  to  the  charge  of  the  Circoit 
judge  upon  the  subject  of  the  addition  of  the  seal,  which  was  in 
these  words:  '^  That  the  seal,  if  put  on  the  note  after  the  execation 
and  without  the  knowledge  or  consent  of  the  defendant,  was  such 
a  material  alteration  as  would  vitiate  the  contract,  and  the  plaintifl 
could  not  recover." 

It  is  insisted  that  this  was  error.  That  the  alteration  of  the  m- 
strament  by  affixing  the  seal  thereto  was  not  u  material  alteratioD 
in  law  to  invalidate  it,  unless  the  seal  w:is  essential  to  the  recoverj. 
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ftad  that  it  was  not  so  essential  for  the  reason  that  the  note  was  re- 
coverable without  the  seal. 

It  is  well  settled  that  ^'any  alteration  of  a  written  security  in  a 
material  part  renders  it  altogether  void.''  Stagg  v.  Pepaon,  1  N.  & 
:McC.  103;  MiOs  y.  Starr,  %  Bail.  359;  ^ith  v.  Cheney,  1  Hill  (S. 
C),  148.  Was  the  addition  of  the  seal  a  material  alteration?  We 
have  not  been  cited  to  any  case  in  our  own  reports  deciding  the 
precise  point,  but  upon  principle  it  seems  to  us  that  there  can  be 
no  doubt  that  it  is  a  material  alteration.  ^'A  change  in  the  charac- 
ter or  effect  of  the  instrument,  whether  in  respect  to  its  obligation 
or  to  its  weight  in  evidence^  is  a  material  alteration.  Thus,  the 
addition  of  a  seal  to  the  signature  of  the  maker  of  a  note  converts 
it  into  a  bond  against  which  no  plea  of  want  of  consideration  can 
be  made,  and  this  invests  his  contract  with  attributes  which  he  de- 
clined to  impart  to  it  Consequently,  the  note  is  avoided."  2  Dan« 
on  Neg.  Inst  (2d  ed.),  §  1391;  United  States  v.  Linuy  1  How.  104. 

It  does  not  appear  who  made  the  alteration,  but  when  on  the  pit)- 
duction  of  an  instrument  it  appears  to  have  been  altered,  it  is  in- 
cumbent on  the  party  offering  it  in  evidence  to  explain  this  appear- 
ance.    1  Oreenl.  on  Ev.,  §  569. 

We  see  no  error  in  the  charge  of  the  judge.    The  judgment  is 

affirmed  and  the  appeal  dismissed. 

Judgment  affirmed. 

SiMPBOir,  0.  J.,  and  MoItbk,  A.  J.,  concnrred* 


Bavk  of  Chjlblbbtok  National  Banking  AssooiATioir  ▼•  Zobx 
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Ifeg^itMe  imirufnerU  — payment  — placing  fu/nd%  at  plaee  of. 

Tlw  maker  of  a  note,  pa^rable  at  the  office  of  his  factors,  placed  flufflelent  fundi 
there  on  the  daj  of  maturity  to  pay  it.  In  a  anbeeqaent  settlement  with 
hia  factors  he  was  credited  with  the  amount,  but  the  note  was  not  taken  np 
«r  prodnoed.  The  factors  had  transferred  it  before  maturity  to  a  purchasei 
\ii  good  faith,  who  had  neglected  to  present  it  for  payment  at  maturity. 
The  factors  subsequently  failed.  HM,  that  the  transferee  could  not  main* 
Ain  an  action  thereon  against  the  maker.    (See  note,  p,  786. > 
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ACTION  on  a  promissory  note.     The  head-note  and  opinion  show 
the  facts.    The  defendant  had  judgment  below. 

John  R.  BBlUnger^  for  appellant 
John  J.  Maher,  contra. 

SiKPSONy  G.  J.  [Omitting  minor  points.]  The  fourth  excep- 
tion raises  the  question  that  the  respondent  was  bound  to  take  up 
his  note  when  he  settled  with  Wroton  &  Dowling,  and  that  it  wai 
error  on  the  part  of  the  judge  not  to  so  charge  when  requested. 

The  note  was  due  on  the  1st  of  October,  1876,  and  payable  at  the 
ofSoe  of  Wroton  &  Dowling,  in  Charleston.  The  respondents  lived 
in  Barnwell  county,  and  the  final  settlement  was  made  between  the 
parties  on  the  18th  of  January,  1877,  whether  in  Charleston  or 
Barnwell  does  not  appear.  The  theory  of  the  defense  is  thatfands 
had  been  left  in  the  hands  of  Wroton  &  Dowling  to  pay  this  note 
as  far  back  as  October  of  the  preceding  year.  It  seems  that  it  wts 
known  by  respondent  that  his  note  might  be  deposited  with  some 
bank  and  that  the  bank  was  entitled  to  these  funds  in  the  hands  (rf 
Wroton  St  Dowling.  All  therefore  that  the  respondent  was  cod- 
cerned  about  in  the  settlement  was  that  he  should  get  credit  for 
this  amount  which  he  had  left  at  the  place  of  payment  This  he 
,  'ceived  in  the  settlement,  and  we  do  not  see  that  his  failure  to  de- 
I  ind  and  take  up  the  note  was  in  violation  of  his  legal  doty;  nor 
1!^'  s  it  error  in  the  presiding  judge  to  decline  to  so  charge;  parties 
ai*e  presumed  to  know  the  law. 

This  note  on  its  face  was  payable  at  the  office  of  Wroton  &  Dov- 
ling  on  October  1,  1876,  and  when  the  respondent  left  there  oo 
that  day  the  amount  required  to  pay  it,  it  was  in  effect  disehaiy^ 
in  the  hands  either  of  the  payee  or  any  other  holder.  If  he  bid 
withdrawn  the  funds  from  Wroton  &  Dowling  and  paid  the  note 
on  the  dav  if  settlement  without  taking  it  up,  then  he  might  have 
been  respoi  dble  to  any  third  parly  who  may  have  held  it,  bat  thii 
was  not  doue. 

The  settlement  embraced  the  transactions  of  the  year  betweei 
the  parties,  and  in  the  settlement,  as  we  understand  it,  the  respond- 
ent was  allowed  a  credit  for  this  note  on  October  1,  preoeding* 
when  it  fell  due. 

The  last  exception  alleges  error  in  that  the  judge  chaiged  that 
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the  bank  was  bonnd  ro  demand  payment  at  the  ofSce  of  Wroton  & 
Dowhngy  etc  The  English  commercial  law,  when  stnctly  applied 
and  enforced;,  seems  to  require  that  demand  shall  be  made  at  the 
place  of  payment;,  n'hen  specifiea  in  the  note,  either  on  the  day  of 
payment  or  at  some  future  time,  and  without  this,  no  default  arises 
on  the  part  of  the  maker  tor  non-payment, 

'i^be  American  doctrine  however  is  not  so  rigid^  demand  is  not  a 
precedent  condition  here,  and  suit  may  be  brought  against  the 
maker  under  that  doctrine  without  presentment  or  demand  at  the 
place  mentioned,  subject  however  to  the  nght  of  the  maker  to 
prove  by  way  of  defense  that  on  the  day  and  at  the  place  specified 
ho  nad  the  necessary  funds  to  make  payment,  and  that  if  any  loss 
nas  occurred  it  should  be  the  loss  of  the  holder  of  the  note  and  not 
his;  in  other  words,  the  burden  of  proof  is  shifted;  instead  of  re- 
quiring the  plaintiff  to  prove  that  he  made  demand,  the  maker,  de- 
lendant,  is  required  to  prove  that  he  deposited  the  money  according 
to  the  terms  of  the  note,  and  that  it  was  lost  to  the  plaintiff  on 
account  of  his  failure  to  demand  it  at  the  proper  place.  Wdliace  v. 
McOonnell,  13  Pet  13G ;  Story  on  Prom.  Notes,  §§  227,  228,  and 
note  to  p.  287 ,  Wolcoit  v.  Van  Santvoora,  17  Johns.  MS ;  8  Am. 
Dtc.  39C ,  Clarke  v.  Oordofiy  3  Rich.  313. 

Now,  if  the  matter  complained  of  in  the  last  exception  had  stood 
atone  in  the  judge's  charge,  the  exception  would  be  well  founded^ 
as  the  charge  in  this  respect  is  not  in  accordance  with  the  above 
pnnciples;  but  when  the  whole  charge  on  this  branch  of.  the  case  is 
taken  together,  as  appears  in  the  brief,  it  is  apparent  that  the  judge 
properly  qualified  the  doctrine  as  a  whole  when  he  instructed  the 
]ury  *'  that  if  they  believed  the  plaintiff  was  guilty  of  laches  m  not 
demanding  payment  of  the  note  at  the  jffice  of  Wroton  &  Dowling 
before  their  failure,  and  that  plaintiff  would  have  received  the 
money  if  the  note  had  been  presented,  and  by  their  failure  to  do  so 
the  defendant  lost  the  money,  they  shoula  find  for  the  defendaau" 

This  is,  we  think,  in  accordance  with  the  American  doctrine, 
and  was  a  part  of  the  judge's  charge,  and  properly  qualified  that 
which,  when  taken  in  detached  portions,  might  be  regarded  as 
«TTor. 

llie  judgment  below  is  afSrmed  and  the  appeal  dismissed. 

Judgment  affirmed. 
McIvsB  and  MoGowak,  A.  JJ.,  concurred. 
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NoTB  BT  nn  BspoBnEB.  —  In  Indig  v.  NaMonal  City  Bank,  W  N.  Y .  101^,  idaintlff  depot 
lt«d  with  defendant,  for  colleotion,  a  note  on  which  there  was  no  taidorBer  nre  the  maker 
payable  at  the  Bank  of  LowrUle,  of  whioh  bank  the  maker  was  a  customer.  DelendenK 
seub  the  note  by  mall  to  that  banlc»  which  was  an  ordinary  method  of  TrnMSfllin  nek 
'iMisinesB.  The  note  rsaohed  said  bank  the  day  it  fell  due ;  upon  the  next  day  ft  eat 
its  draCt  on  New  York  in  payment,  and  on  the  same  oay  failed.  The  maker  had  not  qndte 
•ufllcient  on  depoal*  to  pay  thi.  note;  the  deficit  was  made  up  after  the  failure  Deiend- 
ajt  received  the  draft  the  next  day,  which  was-  Saturday,  after  buainees  hottrs;  It  for- 
warded it  on  Monday  morning,  in  thM  usual  oourae  of  busineae,  to  Uie  dearlnf -hooee  ia 
New  York,  and  it  was  returned  **  not  good.  *  Defendant  immediately  gave  plaintiff  notioe 
oi  aon>payment.  In  an  action  to  recoTo:  the  amount  of  the  note,  becanae  of  alleged  aeitt' 
itenoe,  heUd  (MzLLaa,  Eabl  and  Daxvokh,  JJ^  diiaeatlng),  that  plaintiff  waa  property  aoa- 
suited,  because  as  there  was  noeWdenoe  that  the  maker  waa  inadTant,  it  did  not  appear  thit 
plaintiff  sustained  any  damage.  Thecourtsald:  **  It  is  by  no  means  dear  that  the  makerof 
the  note  is  discharged.  Where  a  note  is  payable  at  a  bank  an  entire  falhire  to  presentltSor 
payment  does  not  discharge  the  maker.  WolcoU  ▼.  Van  Sanlvoord,  17  Johns.  M8;  8  Am.  Dee. 
89G ;  Green  t.  GoinoB,  7  xkarb.  068;  CaldweU  r.  Caagidy,  8  Cow.  STl.  If  the  maker  hss  aot 
sufflcient.  fUrds  in  the  bank  the  omission  to  present  it  is  of  no  consequence.  If  he  hii 
tunds  then  he  can  plead  it  1^  way  of  tender,  and  is  relieved  fkom  liability  only  for  hiteie< 
and  costs,  una  even  If  the  bank  fails  with  the  fnndsln  Its  hands,  this  Is  no  defense  to  tke 
noto.  Rugg^  ▼•  Patten^  8  Mass.  480;  Fenton  v.  OoundrUt  18  East,  478;  lYcmer  v.  Hoydea. 
i  B.  ft  C 1.  The  bank  is  In  such  cases  regarded  simply  as  the  agent  or  deposltaiy  of  the 
maker  of  the  note  or  acceptor  of  the  bill,  and  he  alone  suffers  by  Its  failure,  and  his  proar 
Ise  .o  pay  fs  not  discharged .  In  this  respect  only,  a  note  or  bill  payable  at  bank  dlffoi 
f  ;*om  a  check  Therefore  If  there  had  been  no  presentment  whatever,  and  the  bank  had 
failed  with  suffldent  funds  of  the  maker  in  Its  hands  to  pay  the  note,  the  maker  lertfli 
liable.  '-*  This  is  exactly  contrary  to  the  opinions  of  the  principal  text-wrfters.  The  three 
cases  last  cited  do  not  support  the  opinion,  but  are  only  to  the  same  effect  as  the  flnt 
three.  There  are  however  dicta  to  support  it  in  Rhodes  v.  Oeni,  5  B.  ft  A.  844 ;  5fieer  v. 
Ilendenon,  8  McL.  166;  WaUaee  v.  3re(>>nne;i,  18Fet.  148. 

lAttier  V.  Horan,  Iowa  Supreme  Court,  Dec. ,  1880,  Is  in  exact  harmony  with  the  pitaci* 
pa)  case.    The  court  said:  **In  Story  on  Promissory  Notes,  t  288,  this  language  li  need: 

It  by  sudi  omission  or  neglect  of  presentment  and  demand,  he  (the  maker  or  aooeptor) 
has  sustained  any  loss  or  Injury,  as  If  the  bill  or  note  were  payable  at  a  bank,  and  the 
acceptor  or  maker  had  funds  there  at  the  time,  which  have  been  lost  by  the  failure  of  the 
oankf  then  and  In  such  case  the  acceptor  or  maker  will  be  exonerated  from  liability  to  the 
9Xtent  c.''  the  loss  or  injury  so  sustained. '  To  the  same  effect  see  Story  on  Bills  of  Sl,  | 
3S6:  1  Fars.  on  Cent.  872-8,  1  Dan.  on  Neg.  Inst.,  %  64& 

*  It  is  correct,  as  claimed  by  counsel  for  appellee,  that  these  writers  cite  no  aathoflty 
^h'ch  supports  tho  proposition  announced  by  them.  But  notwithstanding  this,  the  vle«t 
o?  these  learned  authors  are  entitle^  to  proper  consideration.  On  the  other  hand,  no  ee» 
aas  been  cited  which  announces  the  opposite  view  from  that  given  In  the  above  dtatloae. 
%  .'ith  the  limiteo  time  at  our  disposal,  we  are  unable  to  make  an  exhaustive  aeardi  for  aa- 
thoritles,  and  it.  this  case  we  have  found  none  which  are  fairly  In  point.  In  Hoielaiid  v. 
Levy^  14  La.  Ann.  288,  it  was  held  when  a  note  waa  payable  at  the  office  of  a  eonmerdil 
Arm  In  New  Orleans,  and  at  maturity  it  was  presdnted  by  the  holder  at  the  plaee  aaned 
lor  payment,  and  payment  refused,  and  a  few  days  after  maturity  the  maker  remltled 
part  oi.  the  sum  to  the  mercantile  firm  to  be  applied  on  the  note,  that  this  was  no  psymeat 
It  wiU  oe  observed  from  this  statement  that  the  case  is  wholly  different  fkom  that  st  bar 
Ilere,  if  the  note  had  been  presented  at  maturity  If"*  would  have  been  paid,  for  the  moacy 
was  In  the  bank  for  that  very  purpose.  It  would,  perhaps,  be  an  nnreasonahle  reqairfr- 
ment  to  hold  that  the  holder  of  the  note  or  bill  should  present  it  sgaln  for  psyment. 

^*  We  think  that  upon  prindple,  the  defendant  .n  this  case  should  be  whoU^dleonarfed, 
and  we  win  briefly  state  our  reasons  therefor.  The  note  was  made  payable  at  a  bealL. 
These  institutions  are  depositories  of  money.  .They  are  also  collection  agcndcs,  through 
which  by  much  the  iarger  part  of  that  oranch  of  the  business  of  the  country  is  lieiieartf<i 
^^er  a  note  Is  made  payable  at  a  bank  the  parties  expect  the  collection  to  be  msde 
through  the  bank.    Tt  is  true  when  the  defendant  deposited  the  money,  the  bank,  while 
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iKildinir  it,  was  technically  the  agent  of  the  depositor.  But  the  money  was  deported  for 
the  holder  of  the  note,  and  it  required  no  act  of  the  depositor  to  authorise  the  bank  to  pa/ 
the  note.  *  If  the  customer  of  a  banker  accept  a  UU  and  make  it  payable  at  his  banker's, 
that  is  of  itself  a  sufficient  authority  to  the  banker  to  apply  the  customer's  funds  in  pay- 
ing  the  bill.*  Byles  on  Bills,  151.  And  if  money  be  deposited  for  the  payment  of  such  a  bill 
or  note,  the  holder  maj'  maintain  an  action  a^dnst  the  bank  therefor.  Pars,  on  OomL  Law, 
180.  By  the  very  terms  of  the  contract  the  defendant  agreed  to  pay  the  note  at  the  bank. 
Now,  while  It  is  a  general  rule  that  payment  of  a  note  or  bill  should  be  made  to  the  actual 
holder,  yet  when  the  parties  hate  contracted  that  payment  may  be  made  at  a  bank  it 
mesos  that  payment  is  to  be  made  to  the  bank.  The  parties  to  this  note  did  not  contem> 
plate  that  the  payee  should  make  a  journey  from  Indianapolis  and  meet  the  maker  at 
ADeo'ii  bank,  and  there  receive  his  money  from  the  hands  of  the  maker  and  deUver  him 
the  note. 

**TliiB  court  has  three  times  determined  that  when  the  maker  of  a  promiSBOiy  note  pay- 
able in  personal  property,  to  be  delivered  at  a  specified  time  and  place,  makes  a  tender  of 
the  apedflc  articles  and  sets  them  apart  at  the  time  and  place  stipulated,  end  the  creditor 
is  not  there  to  receive,  or  refuses  to  accept  the  property,  the  debt  is  thereby  dischaivred 
snd  the  title  to  the  property  passes  to  the  creditor.  Oaines  v.  Maniiey^  8  Green,  %1 ; 
Wmtams  T..  TripUl,  8  Iowa,  518;  StxAe  v.  Shripe,  16  id.  88.  Now,  while  it  is  held  in  these 
esses  that  upon  designating  the  property  and  setting  it  apart  for  the  creditor  the  title  of 
the  property  passes,  and  it  may  be  said  that  by  the  deposit  of  the  money  In  the  bank  for 
the  holder  the  right  of  property  in  the  money  does  not  pass  because  the  depositor  may 
withdraw  it,  yet  this  distinction  is  really  not  an  important  one,  for  as  we  have  seen,  if  the 
money  remains  on  deposit  the  holder  of  the  note  may  present  his  note  and  take  the 
money,  or  if  neoessaiy  maintain  an  action  for  it.  In  one  of  the  cases  cited  the  note  pro- 
vided for  payment  In  brick.  Now,  if  that  could  be  discharged  by  delivering  the  brick  set 
apart  for  the  creditor  at  the  time  and  place  designated,  it  is  difficult  to  see  why.  If  the  note 
was  payable  In  dollars  It  would  not  equally  be  a  discharge  to  set  apart  and  deposit  the 
doUan  for  the  holder  of  the  note.'* 


Dial  t.  Gary. 

(14  8.  C.  9Z8.) 

AMm'^eenfiktof  law-^hand  osaigTiedhy  forHgn  adminiti^^ 

A  nsident  of  MasBachaBetts  died  there,  poeBessing  a  bond  and  mortgage  exe- 
eated  by  a  resident  of  Boath  Carolina.  Hlfl  administrator  sold  and  assigned 
the  securities  to  a  resident  of  South  Oarolina,  wlio  brooght  suit  upon  them 
there.     HM,  not  maintainable. 

ACTION  of    foreclosare.    The  opinion  states  the  oase.    The 
defendant  had  judgment  below. 

Baushett  &  Lynch^  for  appellant 

M$Uo7i  it  Clarkf  contra. 

Simpson,  0.  J.     These  cases  were  heard  together  below  on  de* 
Vol.  XXXVII-93 


738  SOUTH  CAKOLIXA, 



Dial  V.  Gary. 

murrer  to  the  complaints.  The  facts  were  the  same  in  each.  It 
appears  that  respondents,  in  December,  1874,  executed  to  Asa  Burke, 
a  resident  of  the  State  of  Massachusetts,  their  bond  in  the  penal  suffl 
of  t8,000,  -conditioned  to  pay  $4,000  on  December  1,  187G.  Thu 
bond  was  secured  by  mortgage  of  real  estate  situate  in  Bichland 
county  of  this  State.  Asa  Burke  died  in  1879,  in  MassachusettB, 
and  one  Philip  Snowden,  of  that  State,  was  appointed  his  admin- 
istrator there  by  the  Probate  Court  of  Suffolk  county,  Massacbn- 
setts.  Whereupon  this  administrator,  for  yalue,  assigned  to  the 
appellant,  Dial,  a  resident  of  this  State,  the  said  bond  and  mort' 
gage  due  by  respondents,  also  residents  of  this  State. 

tlpon  this  bond  and  mortgage  these  actions  were  instituted  bj 
Dial.  Bespondents  demurred  to  the  complaint,  and  upon  the  heal- 
ing below  the  actions  were  dismissed. 

The  leading  questions  raised  in  the  appeal,  in  fact  we  might  say 
the  single  question,  because  although  there  are  numerous  excep- 
tions, they  all  hinge  upon  this,  is:  Whether  the  plaintiff  (appellant), 
being  the  holder  of  a  bond  purchased  by  him  from  a  domicilisij 
administrator  abroad,  has  the  right  and  legal  capacity  to  sue  said 
bond  in  this  State,  where  the  debtor  resides,  and  where  he,  tbe 
appellant,  resides. 

'^  The  owner  of  personal  property,  while  alive,  has  always  the 
possession  or  the  right  of  possession  to  such  property  in  whatever 
part  of  the  civilized  world  it  may  be  situated,"  says  Judge  Butlex 
in  CarmicAaely.  Ray,  1  Hich.  116;  ^'His  possession  follows  his 
title,  and  while  alive,  he  may  transfer  and  assign  it  to  whomsoeTer 
he  may  see  proper.  And  he  needs  no  special  authority  for  this 
purpose  from  the  laws  of  the  place  where  the  property  is  situated. 
He  can  act  in  reference  to  it  as  any  citizen  of  the  place  can  act  as 
to  his  property.  But  it  is  a  mistake  to  suppose,  that  upon  his 
death,  his  legal  representatives,  appointed  under  the  laws  of  his 
domicile,  are  invested  with  like  title  and  power  as  to  all  such  prop- 
erty ;  while  the  owner,  when  alive,  is  clothed  with  this  authority, 
yet  his  death  is  an  event  which  changes  the  character  of  the  title, 
and  invests  new  parties  with  power  over  his  estate." 

It  is  the  duty  of  every  government  to  protect  its  own  citixenfl^ 
and  especially  the  rights  of  creditors,  as  the  material  and  commer- 
cial prosperity  of  a  country  dejiends  greatly  on  this  protection  and 
security.  If  a  government  fails  in  this,  it  fails  in  one  of  i!s  most 
important  functions  and  duties.     To  this  end  therefore  it  is  veU 
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onderstood  that  the  different  goyernments  in  which  the  movable 
property  of  a  deceased  may  be  left,  upon  his  death,  are  authorized 
to  intervene  and  take  control.  Hence,  in  every  State  we  find  laws 
declaring  in  whom  such  property  within  its  limits  shall  vest,  and  in 
what  manner  it  shall  be  administered.  True,  if  the  decedent  has 
left  a  will  or  testament,  upon  such  testament  being  established 
under  the  lex  damicilii,  it  will  usually  be  confirmed  under  the 
jarisdiction  where  the  property  is  found.  And  the  title  of  the  exec- 
utor, as  well  as  the  disposition  of  the  property  therein  appointed 
and  directed  will  be  recognized  there.  But  this  confirmation  must 
take  place  and  be  had  in  accordance  with  the  laws  of  the  m  sitm 
before  even  an  executor  under  such  testament  can  intermeddle  with 
the  property.  But  in  cases  of  intestacy  there  must  be  a  grant  of 
administration  in  such  jurisdiction  where  property  is  found;  it 
being  well  settled  that  the  grant  of  no  State,  not  even  the  grant  of 
the  State  of  domicile,  can  extend  beyond  the  territory  of  the  govern- 
ment which  grants  it.  Nor  can  it  invest  the  administrator  with 
title  to  any  movable  property,  except  to  such  as  may  be  found  within 
its  limits. 

These  are  the  general  principles  applicable  to  executors  and  ad- 
ministrators in  cases  like  this.  1  Wms.  on  ExVs,  320,  and  cases 
there  cited,  notes,  321,  322;  Story  Confi.  of  Law,  §§  512,  524. 

It  has  been  held  in  several  cases  in  this  State  that  a  foreign  ad- 
ministrator has  no  legal  capacity  to  sue  here.  He  cannot  sue,  be- 
cause his  appointment  stops  at  the  boundary  of  the  State  which 
appointed  him,  and  because  the  title  of  the  decedent's  property, 
found  here,  under  our  laws,  can  only  vest  in  an  administrator  ap- 
pointed here.  Carmichael  v.  Ray,  supra ;  Tilman  v.  Walkupy  7  S. 
C.  GO;  Richardson  v.  Gower,  10  Rich.  109. 

Kow  if  the  administrator  of  Asa  Burke,  appointed  in  Massachu- 
setts, his  domicile,  had  brought  these  actions,  can  there  be  a  doubt 
that  a  demurrer  would  have  been  fatal?  Or  if  the  property  in 
question  was  movable,  tangible  property,  such  as  horses,  cattle, 
wares  and  merchandise,  located  in  this  State  at  the  time  of  the 
<leath  of  Burke  in  Massachusetts,  could  his  administrator,  appointed 
there,  institute  suit  for  the  recovery  of  such  property?  The  right 
to  sue  for  the  recovery  of  property  springs  from  title.  With- 
out title  no  right  of  action  can  exist  under  the  authorities  referred 
to  above.  No  title  to  property  could  vest  in  a  foreign  admin- 
istrator.   Neither  would  a  foreign  administrator  have  the  power  to 
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sell  or  transfer  sach  property,  and  for  the  same  reason  —  the  want 
of  title. 

It  may  be  said  however  that  while  the  principles  announoed 
above  may  be  admitted,  yet  on  the  other  hand,  it  will  also  be  ad* 
mitted  that  if  such  property  had  been  found  in  Massachusetts,  the 
place  of  Asa  Burke's  death,  his  administrator  there  would  have  the 
power  to  sell,  and  that  the  title  of  his  vendee  in  such  sale  would  be 
recognized,  not  only  in  Massachusetts  but  in  every  State,  and 
wherever  it  might  become  necessary  for  him  to  enforce  iL  And  it 
is  contended  that  the  bond  and  mortgage  in  this  case  being  in  the 
possession  of  Burke  at  his  death,  in  Massachusetts,  constituted  a 
part  of  his  effects  and  personal  property  in  that  State,  to  which  ad- 
ministration there  attached,  giving  the  right  to  his  administrator, 
Philip  Snowden,  to  sell  and  transfer,  and  therefore  that  his  assign- 
ment to  appellant  was  valid. 

This  brings  up  the  real  question  in  the  case.  The  bond  sued  on 
is  technically  a  chose  in  action.  Is  a  chose  in  action  property,  or 
merely  the  representative  of  property?  Is  it  the  substance  or  shadov? 
And  where  the  obligor  and  obligee  reside  in  different  States,  is  the 
property  involved  in  the  bond  to  be  regarded  as  situated  in  the 
domicile  of  the  debtor  or  that  of  the  creditor?  If  the  bond  followed 
the  person  of  the  debtor,  and  is  to  be  considered  as  bona  naiabHui 
in  the  State  where  he  resides,  then  the  demurrer  was  properly  sos* 
taiuod.  If  however  it  followed  the  person  of  the  creditor,  and  ia 
to  be  considered  property  in  Massachusetts,  then,  if  the  kws  of 
that  State  have  been  complied  with,  the  appellant's  title  would  be 
good.  The  term  "  chose  '*  signifies  thing  or  property.  In  law  it  is  ap- 
plied to  personal  property,  as  choses  in  possession  are  such  personal 
things  of  which  one  has  possession.  Choses  in  action  are  such  as  the 
owner  has  not  possession  of,  but  merely  a  right  of  action  for  their 
possession.    2  Bl.  Com.  389,  397  ;  1  Chit  Pr.  99. 

A  chose  in  action  then  embraces  two  ideas  :  first,  a  visible,  tangi- 
ble thing,  and  second,  the  right  to  sue  for  and  recover  that  thing. 
These  are  separate  and  distinct  elements,  and  the  one  may  be 
situated  in  one  locality  and  the  other  in  another. 

In  the  case  now  before  the  court  the  chose  or  thing  is  situated  in 
South  Carolina,  and  the  evidence  of  the  right  to  sue,  at  the  death 
of  Burke,  was  in  Massachusetts,  but  that  right  could  not  be  exer- 
cised in  that  State  even  by  Burke  himself,  at  least  so  long  as  the 
debtor  continued  iii   this  State.    In  this  view  both  the  thing  and 
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the  right  to  sue  for  it  belonged  to  South  GarolinAy  and  according 
to  strict  law,  ought  to  be  subject  to  administration  here.  Otherwise 
the  great  object  of  each  State  or  goyernment,  retaining  control 
oyer  the  property  of  an  absent  decedent,  would  be  defeated  entirely. 
If  a  foreign  administrator,  by  virtue  of  finding  choses  in  action  in 
the  possession  of  his  intestate  at  the  time  of  his  death  abroad  on 
persons  in  other  States,  is  so  far  inyested  with  title  as  to  enable 
him  to  assign  such  choses  in  action  to  a  third  party,  the  rights  of 
domestic  creditors  might  be  wholly  destroyed,  and  all  of  the  laws 
providing  local  administration  under  local  authorities  for  the  pro- 
tection of  such  creditors  eluded  and  overthrown.  It  would  seem 
then,  upon  principle,  that  the  appellant  took  nothing  by  the  assign- 
ment to  him  of  the  bond  and  mortgage  in  question.  It  is  true 
h'lwever  that  the  decisions  in  the  different  American  States  and  in 
England  are  not  uniform  upon  this  subject,  and  they  leave  the 
qaestion  presented  here  in  considerable  doubt 

In  Leaks  v.  CHlchnst,  2  Dev.  75,  it  was  broadly  and  distinctly 
held  that  debts  due  by  specialty  follow  the  person  of  the  obligee 
and  are  assets  of  the  domicile.  In  that  case  an  assignment  by  the 
administrator  of  the  domicile  in  South  Carolina  of  a  bond  on  a 
citizen  in  North  Carolina  was  recognized  as  valid,  and  suit  brought 
by  the  assignee  in  North  Carolina  was  sustained. 

In  the  case  of  Harper  v.  Putter^  2  Pet.  239,  the  Supreme  Court 
of  the  United  States  sustained  an  assignment  of  a  promissory  note 
due  the  estate  from  a  citizen  of  Mississippi  by  an  executor  in  Ken- 
tucky, without  probate  of  the  will  in  the  former  State,  but  in  that 
case  the  debt  was  contracted  in  Kentucky,  where  the  testator  lived 
and  died,  and  the  assignment  was  made  by  an  executor. 

In  Doolitth  v.  Lewis j  7  Johns.  Ch.  46 ;  11  Am.  Dec«  389,  an  admin- 
istrator of  a  creditor,  who  died  in  Vermont,  having  in  his  possession  a 
bond  and  mortgage  of  real  estate  from  a  citizen  of  New  York,  sold 
said  real  estate  in  payment  of  the  bond,  but  in  that  case  the  mortgage 
contained  a  power  to  the  mortgagee,  his  executors,  administrators,  or 
assigns,  to  sell  and  convey,  and  the  chancellor,  in  pronouncing 
judgment,  based  the  right  to  sell  on  this  power,  saying  that  the 
whole  proceeding  was  extra-judicial  and  founded  on  private  agree- 
ment He  did  not  recognize  the  administrator  as  such,  or  that  he 
had  any  power  by  virtue  of  his  foreign  appointment,  but  he  recog- 
nized the  agreement  of  the  parties.     *     *    * 

In  this  case  it  was  said  that  a  payment  by  a  debtor  to  a  foreign 
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administrator  would  acquit  the  debtor.  This,  no  doubt,  is  gcnd 
law  where  no  administration  has  been  taken  out  in  the  State  of  the 
debtor,  and  especially  where  the  intestate  has  no  creditor  there. 

lu  Peterson  v.  Chemical  Bank^  32  N.  Y.  22,  the  right  of  assignee 
to  sue  was  sustained,  but  there  was  full  evidence  offered  that  the 
intestate  owed  no  debts  in  New  York,  and  therefore  the  righto  of 
creditors  were  not  in  the  way. 

On  the  other  side,  in  the  case  of  Stevens  v.  Oayhrdj  11  Mbol 
267,  Judge  Jackson  said  :  '^  If  a  foreigner  or  a  citizen  of  any  other 
of  the  United  States  dies,  leaving  debts  and  effects  in  this  SUte, 
these  can  never  be  collected  by  an  administrator  appointed  in  the 
place  of  the  domicile." 

In  that  case  an  absent  debtor,  who  lived  in  Oonnecticnt,  had 
come  within  the  jurisdiction  of  the  courts  of  the  State  of  Miui- 
chusetts,  and  the  administrator  of  the  creditor  brought  suit  on 
notes  which  ne  had  possession  of  by  virtue  of  bis  admin istrstioa 
in  that  State. 

The  court  held  that  the  circumstance  of  the  defendant  haring 
come  into  that  State,  so  as  to  expose  himself  to  action,  could  not 
affect  the  general  principle,  and  that  the  debtor  could  not  be  com* 
pelled  to  pay  to  any  one  but  to  an  administrator  duly  anthoriied  in 
Connecticut,  where  the  debtor  livedo 

This  must  have  been  upon  the  ground  that  the  administntioo 
in  Massachusetts  does  not  give  title,  even  in  that  State,  to  notes  or 
other  choses  in  action  of  deceased  parties  dying  there,  on  persons 
in  other  States.  Under  this  case,  if  the  debtors  here  had  gone  into 
Massachusetts,  the  administrator  of  Burko  could  not  have  main- 
tained action  against  them  in  the  courts  there.  This  seems  decinn 
of  the  question,  especially  as  to  the  bond  sued  on  in  this  case.  For 
if  the  administrator,  by  the  laws  of  Massachusetts,  has  never  been 
invested  with  sufficient  title  to  sue  this  bond,  even  in  thi^t  State, 
and  is  without  capacity  to  sue  hen!,  how  could  ho  transfer  the  bond 
to  the  appellant  so  as  to  invest  him  with  power  to  sue? 

See  the  case  of  Cutter  v.  Davenport^  1  Pick.  81. 

In  Stearns  v.  Barnham,  5  Greenl.  261,  it  was  held  thafaa 
executor  appointed  under  the  laws  of  another  State  cannot  indone 
a  promissory  note  payable  to  his  testator  by  a  citizen  of  this  State 
(Maine),  so  as  to  give  the  indorsee  a  right  of  action  here  in  hii 


own  name.** 


In  Pond  V.  Makepeace,  2  Mete.  114,  it  was  held  that  an  adminia- 
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trator  in  the  State  of  Massachusetts  of  one  who  lived  and  died  in 
Bhode  Island  may  sue  for  and  recoyer  a  debt  due  by  his  intestate 
from  a  citizen  of  Massachusetts^  although  the  administrator  of  such 
intestate,  appointed  in  Bhode  Island,  had  already  recovered  judg- 
ment in  Massachusetts  upon  the  same  claim,  it  being  undefended. 

We  have  found  no  case  in  our  own  reports  directly  in  point.  But 
we  think,  upon  principle  and  the  weight  of  decisions  elsewhere, 
that  the  order  of  the  Circuit  judge  holding  that  the  assignee  had 
no  lega'.  capacity  to  sue  in  this  case  should  be  sustained. 

The  order  below  is  afiirmed  and  the  appeal  dismissed. 

Order  affirmed. 

McItbb  and  McOowak,  A*  JJ.,  concurred. 

Behearing  denied. 
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(58  Tex.  46.) 

Oarrier  —  negUffenee  —  railway  bed  —  damage  by  mdden  and  Jutny  rmn»fA 

Bj  A  sadden  and  extraordinarily  heavj  rain-fall,  about,  dark,  confined  to  a  United 
locality,  a  portion  of  a  railway  bed  was  so  nndermined  that  it  gav^  v*T 
nnder  the  weight  of  a  train,  three  or  four  hoars  afterward,  and  a  paaees/^r 
was  injured.  The  railway  bed  was  in  safe  condition  before  the  lain-fall;  t 
train  had  safely  passed  over  it  two  hours  before  the  accident ;  and  it  had 
been  inspected  between  the  time  of  the  passage  of  that  train  and  the  time  o( 
the  accident,  and  was  apparently  in  safe  condition.  The  defect  wifl  not 
Tisible  at  the  time  of  the  accident.  The  train  in  question  was  carefolly  rn» 
at  half  speed  at  the  time  in  question.  SM,  that  no  action  woald  Ik 
against  the  company.    (See  note.  p.  740.) 


A 


GTION  for  personal  injuries.     The  opinion  states  tbe  facts. 
The  plaintiff  had  judgment  below. 


Baker  d  Botts,  for  appellant. 
W.  B.  Hamblin,  for  appellee. 
BoKKEB,  A.  J.    The  first  and  second  errors  assigned  in  this  cub 
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bring  into  review  so  much  of  the  general  charge  of  the  court  as  in 
effect  instructed  the  jury  that  the  liability  of  the  defendant  com- 
pany depended  upon  "  the  manner  and  speed  of  running  the  train, 
considering  the  condition  of  the  track  and  the  state  of  the  weather, 
if  that  in  any  way  superinduced  the  accident." 

The  ground  of  complaint  against  the  company,  as  alleged  in  the 
petition,  was,  that  "  the  gross  negligence,  carelessness  and  mis- 
management of  its  agents  and  employees,  and  the  unsafe  and  dan- 
gnroas  condition  of  its  road,  caused  the  car  in  which  plaintiff  wat 
riding  to  be  thrown  from  the  track  and  upset ;  whereupon  and  by 
reason  of  said  gross  negligence,  carelessness  and  mismanagement 
of  defendant,  by  its  agents  and  employees,  as  aforesaid,  and  thQ 
unsafe  and  dangerous  condition  of  its  road,  and  the  throwing  off 
the  car  in  which  plaintiff  was  riding,  from  the  track,  and  upsetting 
the  same,  plaintiff  received  great  personal  injury,"  etc. 

There  was  no  special  demurrer  to  the  petition  that  it  did  not 
allege  the  particular  acts  of  gross  negligence,  carelessness  and  mis« 
management  upon  the  part  of  the  agents  and  employees  of  the 
company;  and  under  the  pleadings  had  the  evidence  warranted 
the  charge  as  given,  the  subject-matter  of  it  was  proper  for  the 
consideration  of  the  jury. 

The  testimony  showed,  that  about  three  or  four  hours  before  the 
accident  happened,  an  unprecedentedly  heavy  fall  of  rain  occurred 
in  that  immediate  locality,  but  that  it  had  not  been  sufficient  upon 
the  line  of  the  road  —  even  on  that  pai*t  of  it  —  to  stop  or  impede  the 
regular  running  of  the  trains,  and  it  does  not  show  that  the  agents 
and  employees  in  charge  of  this  particular  train,  either  from  infor- 
mation or  their  personal  observation,  had  notice  of  the  character  of 
the  rain-fall  in  that  locality,  or  of  the  damage  to  the  road-bed  ; 
but,  on  the  contrary,  it  appears  that  to  all  external  appearance  the 
road-bed  and  track  were  sound  and  in  good  order ;  that  the  train 
at  the  time  was  running  at  but  little  over  half-speed,  not  by  reason 
of  any  apprehended  danger,  but  to  prevent  passing  a  place  at  which 
it  was  intended  to  take  on  wood. 

The  charge  was  calculated  to  mislead  the  jury  by  making  the 
liability  of  the  defendant  turn  upon  the  dangerous  condition  of  the 
track  and  the  state  of  the  weather,  without  submitting.  In  this  con- 
nection, the  question  of  the  knowlege  of  this  condition  on  the  part 
of  those  in  charge  of  the  train.  The  testimony  liaving  shown  that 
the  road-bed  and  track  were  in  good  condition  until  affected  by  thia 
Vol.  XXXVTT-94 
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sodden  heavy  nun-fall,  the  knowledge  of  this  changed  condition  by 
those  in  charge  of  the  train  was  a  material  ingredient  in  the  alleged 
negligence,  and  as  such,  should  have  been  sabmitted  to  the  jnry. 
WUhers  Y.  Iforih  Keni  RaUtoay  Co.,  3  H.  &  K.  (Am.  ed.)  969 ;  27 
L.  J.  Ex.  417. 

The  third  and  foorth  errors  assigned  involve  the  question  of  the 
liability  of  a  railroad  company  for  the  safe  carriage  of  its  passengers. 

A  carrier  of  passengers  upon  an  ordinary  road  is  not  responsible 
for  its  condition,  as  it  is  not  under  his  control  and  supervision.  A 
different  rule  however  prevails  as  regards  a  railroad  corporation, 
which  under  extraordinary  grants  of  franchise,  builds,  controls, 
and  generally  has  the  exclusive  use  of  its  road-bed  and  track. 

A  passenger  on  a  railroad  train  has,  by  reason  of  the  risk  natn- 
rally  incident  to  this  mode  of  travel,  the  right  to  demand  of  the 
company  for  his  safe  passage  that  high  degree  of  care  and  skill 
which  very  cautious  persons  generally,  in  their  line  of  business,  are 
accustomed  to  use,  under  similar  circumstances  to  prevent  danger. 
This  care  and  skill  pertains  to  the  original  construction,  by  compe- 
tent engineers  and  workmen,  of  the  road-bed,  track,  engines,  cars, 
and  other  appliances  necessary  to  carry  on  properly  the  business  of 
its  road  and  to  operate  its  trains ;  the  frequent  and  careful  examina- 
tion of  the  same  to  see  that  they  have  been  thns  constructed  and 
have  thus  been  kept  in  safe  condition  and  repair  to  prevent  acci- 
dents, so  far  as  human  skill  and  foresight  could  reasonably  antici- 
pate and  avoid  the  same ;  and  also  to  the  employment  of  a  sufficient 
number  of  good,  steady,  and  competent  agents  and  employees  to  so 
conduct  and  control  the  train  as  to  insure  its  careful  and  skillfoi 
management. 

If  the  company  is  negligent  in  any  of  these  particniars,  and  thii 
negligence  is  the  legal  cause  of  injury  to  the  passenger,  it  is  liable 
in  damages.  Shearm.  &  Bedf.  on  Neg.,  §§  266,  269,  444 ;  Angell 
on  Carriers,  §§  538,  540. 

Railroad  companies  however  are  not  insurers  of  the  safety  of  their 
passengers  further  than  could  be  required  by  the  exercise  of  such  s 
high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  de- 
gree of  prudence  in  guarding  against  them,  as  would  be  used  bj 
very  cautious,  prudent  and  competent  persons  under  similar  cir- 
cumstances.  Angell  on  Garners,  g§  568,  570;  Cooley  on  Torts,  | 
642;  Galena  d  Chicago  R.  R.  Co.  v.  Fay,  16  111.  558;  Bowen  v.  K. 
r.  a  R.  R,  Co.,  18  N.  T.  411. 
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This  though  is  not  to  be  uDderstood  to  require  of  the  company 
every  possible  precaution  which  ingenuity  might  suggest  or  the 
skill  of  science  might  aflFord,  by  which  accidents  may  be  avoided, 
but  that  it  should  adopt  such  precautions  of  known  value  as  have 
been  practically  tested,  and  should  employ  such  necessary  skilled 
labor,  service  and  experience  as  is  reasonably  within  its  power  to 
have  secured. 

The  test  of  liability  is,  not  whether  the  company  used  such  par- 
ticular precaution  as  is  evident  after  the  accident  happened  might 
have  averted  it  had  the  danger  been  known,  but  whether  it  used  that 
degree  of  care  and  prudence  which  very  cautious,  competent  per- 
sons would  have  used  under  the  apparent  circumstances  of  the  case 
to  prevent  the  accident,  without  reasonable  knowledge  that  it  was 
likely  to  have  occurred.  Shearm.  &  Bedf.  on  Neg.,  §  26G  ;  Batoen 
V.  N.  r.  a  R.  R.  Co.,  18  N.  Y.  408. 

A  railroad  company  is  required  to  so  construct  its  road-bed  and 
track  as  to  avoid  such  dangers  as  could  be  reasonably  foreseen  by 
competent  and  skillful  engineers,  as  likely  to  be  occasioned  from  the 
ordinary  rain -falls  and  freshets  incident  to  the  particular  section  of 
the  country  through  which  it  is  constructed.  But  it  would  not  be 
guilty  of  such  culpable  negligence  as  to  make  it  liable  in  damages 
if  it  failed  to  provide  against  such  extraordinary  floods,  or  other  in- 
evitable casualties  caused  by  some  liidden  force  of  nature  unknown 
to  common  experience,  and  which  could  not  have  been  reasonably 
anticipated  by  the  ordinary  engineering  skill  and  experience  re- 
quired in  the  plrudent  construction  of  such  railroad. 

If  an  accident  should  happen  from  such  cause  on  a  road-bed 
and  track  which  had  been  properly  constructed  and  kept  in  good 
repair,  when  the  agents  and  employees  in  charge  of  the  train  were 
in  the  due  exercise  of  that  degree  of  caution  and  prudence  neces- 
sary at  all  times,  and  when  they  did  not  have,  from  information 
conveyed  to  them,  or  from  their  own  personal  observation,  reason- 
able grounds  to  anticipate  impending  danger,  and  consequently  did 
not  use  such  extraordinary  precautions  as  might  have  otherwise 
averted  it,  then  the  law  characterizes  it  as  an  act  of  God,  or  such 
inevitable  accident  as  is  incident  to  all  human  works,  and  which 
would  relieve  the  company  from  liability. 

Even  under  the  rigid  rules  of  the  common  law,  which  made 
common  carriers  insurers  of  the  safe  delivery  of  all  articles  commit- 
ted to  their  care,  such  cause  would  have  excused  them.    Shearm.  A 
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Redf.  on  IS' eg.,  §  270 ;   Wfthers  v.  North  Kmt  Railway  Co^ZlLk 
N.  (Am.  ed)  969 ;  Railroad  Co.  v.  Reeves,  10  Wall  17C  ;  Livney  v. 
Philadelphia,  64  Penn.  St  106 ;  s.  c,  3  Am.  Bep.  578. 
The  undispated  facts  in  this  case  show  sabstantiallj  — 

1.  That  defendant's  road  was  first  class,  only  three  years  old, 
in  good  order  at  the  place  of  the  accident,  and  that  the  ties  and 
iron  were  sound  and  good. 

2.  That  in  the  latter  part  of  the  day,  and  about  dark  of  the  day 
of  the  accident,  an  nnprecedentedly  heavy  rain  fell  in  that  locality, 
which  was  not  general,  but  which  caused  the  embankment  to  giTe 
way  under  the  train  as  it  passed  over  the  place,  and  thus  caused 
the  disaster. 

3.  That  the  track  at  that  place  was  sound  and  in  good  condi- 
tion,  as  far  as  could  be  seen,  only  one  hundred  and  twenty-fire 
minutes  prior  to  the  occurrence,  when  the  north-bound  train  passed 
over  it. 

4.  That  between  that  time  and  the  occurrence  of  the  aocideot, 
that  section  of  the  road  embracing  the  place  of  the  accident  was 
inspected  and  found  and  left  in  good  condition,  and  was  still  in 
good  condition  at  the  time  the  wrecked  train  ran  on  it,  as  far  a^ 
could  be  seen;  had  its  usual  appearance  to  an  engineer  who  had 
been  running  over  it  ever  since  the  road  was  built. 

5.  That  the  train  and  engine  were  in  good  condition,  having  been 
so  found,  on  examination,  only  one  hour  before  the  accident,  and 
were  properly  manned. 

6.  That  the  accident  occurred  seventy  minutes  after  leaving  Pal* 
estine,  and  sixteen  miles  from  that  place,  when  the  train  was  rno' 
ning  at  about  half-speed,  on  a  track  which  was  apparently  safe  at 
all  times  for  that  rate. 

7.  That  it  had  rained  during  the  day  at  Palestine,  but  not  so 
hard  as  to  make  it  necessary  to  give  orders  in  reference  to  the 
track. 

The  evidence,  as  thus  disclosed  by  the  record,  shows  that  the  de- 
fendant company  had  used  a  commendable  degree  of  skill,  pru- 
dence and  vigilance  in  the  construction  and  management  of  its 
road,  and  that  the  misfortune  to  the  plaintiff  was  the  result  of  one 
of  those  inevitable  accidents  of  which  passengers  assume  the  risk, 
and  for  which  the  law  does  not  hold  the  company  responsible  in 
damages.     Ang.  on  Carr.,  §  623. 

We  are  of  opinion  that  the  court  erred  in  the  charge  as  abors 
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shown,  and  also  in  refnsiog  a  new  trial  because  the  verdict  was 
contrary  to  the  law  and  the  evidence;  for  which  errors  the  judg- 
ment 18  reversed  and  the  cause  remanded. 

Rweraed  and  remanded. 


NofTB  BT  TBB  Bbpobtbb.—  Ht.  Tfaompflon  sajB  (Oarr.  Pass.  818) :  **  It  is  well  laid  down  thak 
a  railroad  oompany,  being  the  owner  of  a  road  as  well  as  of  its  oarriages,  is  bound  to  the 
aame  degree  of  diligence  and  skill  as  to  the  condition  and  construction  of  its  road,  as  it  is 
with  reference  to  the  condition  and  construction  of  its  carriages.*'  Mr.  Hutchinson  says 
(Oarr.,  1 6M):  "  The  highest  degree  of  care  will  therefore  be  required  of  railway  companies 
in  the  construction  of  their  road-beds,  without  stability  in  which  the  necessary  superstruc- 
ture must  necessarily  be  infirm/' 

In  Brthm  t.  Qt,  JVettem  Ry.  (>>.,  84  Barb.  866,  the  court  refused  to  charge  that  the 
plaintiff  could  not  recover  unless  before  the  accident  there  was  some  apparent  source  of 
danger  to  the  embankment,  and  some  apparent  subsisting  cause  sufficient  to  produce  the 
accident,  which  it  was  the  duty  of  the  defendant  to  provide  against  or  remove ;  but  charged 
that  under  such'a  state  of  things  the  defendant  would  not  be  chargeable  with  ne^^igenoe. 
This  was  upheld. 

In  WUhen  ▼.  Horth  Kent  Ry.  Co^  87  L.  J.  Ex.  417,  there  was  evidence  that  the  embank- 
ment jan  through  a  country  subjoot  to  floods,  and  had  been  constructed  five  years,  of 
sandy  soU,  with  insufficient  culverts;  that  an  extraordinary  fall  of  rain  of  sixteen  hours 
bad  caused  a  flood  which  had  washed  away  the  soil,  leaving  tiie  sleepers  unsupported ;  but 
there  was  no  evidence  that  any  thing  had  been  seen  on  the  line  to  indicate  danger.  The 
plaintiff  had  a  verdict.  Held,  that  there  could  be  no  recovery.  PoUiOcx,  G.  B.,  said:  "  The 
line  had  lasted  five  years  in  a  country  subject  to  floods,  and  it  does  not  appear  that  there  had 
been  any  accident  or  objection  to  its  construction  until  this  extraordinary  flood  occurred. 
The  company  was  not  bound  to  have  a  line  constructed  so  as  to  meet  such  extraordinary 
floods.**  IfAvnir,  B.,  said:  *'If  the  line  had  nevertheless  lasted  flve  years,  that  tends  to 
show  that  tiiere  was  no  reason  to  apprehend  danger  from  ordinary  floods,  and  they  were 
not  to  provide  for  extraordinary.**  Braicwxzx,  B.,  said:  **It  is  contended,  on  the  part  of 
the  plaintiff,  that  the  company*s  servants  were  bound  to  know  the  consequences  which 
were  likely  to  follow  from  the  flood .  That  is  not  so.  They  were  bound  to  know  only  that 
which  could  be  known  by  tiie  exercise  of  ordinary  skill  and  prudence.*' 

In  Ot.  Western  By.  Co.  v.  Braid,  1  Hoore  P.  C.  (N.  S.)  101,  the  accident  occurred  in 
Canada.  An  embankment  was  carried  away  by  an  extraordinary  storm ;  the  accident 
oocurred  at  about  8  o'clock,  a.  m.  ;  loaded  trains  had  safely  passed  between  eleven  and 
twelve  o'clock  of  the  same  night,  and  at  ten  minutes  past  one  of  the  same  morning;  aU  ap- 
peared safe  then,  and  there  was  nothing  to  attract  attention ;  but  the  flood  afterward  made 
a  gap  of  forty-flve  yards.  From  six  o'clock  of  the  preceding  evening  there  had  been  an 
excessively  heavy  ndn.  The  road  had  been  used  four  years  without  accident,  and  was  in- 
spected daily.  A  verdict  was  found  for  the  plaintiff.  This  was  affirmed.  Lord  Cheluspord 
said :  **  The  railway  company  ought  to  have  constructed  their  works  in  such  a  manner  as  to 
be  capable  of  resisting  all  the  violence  of  w^eather  which  in  the  climate  of  Canada  might  be 
expected,  though  perhaps  rarely,  to  occur."  "  In  the  whole  of  the  evidence  there  Is  noth- 
ing more  proved  than  that  the  night  was  one  of  unusual  severity,  but  there  is  no  proof  that 
nothing  similar  had  been  experienced  before,  nor  is  there  any  thing  to  lead  to  the  conclu- 
sion that  it  was  at  aU  improbable  that  such  a  stoim  might  at  any  time  occur.  It  must  also 
be  borne  in  mind  that  although  the  embankment  had  stood  Arm  for  flve  jean,  and  had 
possibly  not  been  exposed  to  any  storm  of  equal  violence  to  that  before  which  it  gave  way, 
yet  it  was  evidently  not  constructed,  or  at  least  not  maintained,  in  a  manner  to  resist  any 
unusual  pressure.  **  ** It  is  evident  that  the  embankment  was  insufficiently  provided  with 
mecms  of  resisting  the  storm,  which  though  of  unusual  violence  was  not  of  such  a  charao 
ter  as  might  not  reasonably  have  been  anticipated,  and  which  therefore  ought  to  have 
been  provided  against  by  all  reasonable  and  prudent  precautions.**  Some  criticism  of 
Baron  BaAKWXLL's  opinion  in  the  Wither m  case  was  made. 
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Hmnnmce  — fmfeihir^  ^^noHee  —  edappei. 

In  an  action  on  a  polioj  of  Inanranoe  on  a  ooltQn4Med-oU«>teeloi7»  the  eoapaay 
defended  on  the  ground  that  the  policy  was  forfeited  by  the  oae  of  cotton- 
gins  on  the  premises,  the  increase  of  the  risk  thereby,  and  the  oonceshnent 
of  the  fact  by  the  insnred.  It  appeared,  however,  that  an  agent  of  the  com- 
pany told  the  secretary,  at  another  town,  on  the  street,  that  the  gins  woe 
being  so  used,  bat  thst  the  secretary  forgot  the  information.  HM,  (1)  that 
this  did  not  as  matter  of  law  oonstitnte  knowledge  on  the  part  of  the  cosi- 
pany ;  bat  (2)  if  it  did,  the  company  were  not  bound  to  cancel  the  policy. 


A 


OTION  on  a  policy  of  tire  insnranoe.    The  opinion  stfttes  the 
facts.    The  plaintiff  had  judgment  below. 


Willis  <6  Cleveland,  for  appellant 
Baker  d  Botts,  for  appellee. 

OouLD,  A.  J.  [Omitting  matters  of  pleading.]  The  oonrt 
charged  the  jury,  that  ^*  if  Mohl^  as  agent  of  the  company,  informed 
Lauvo,  its  secretary,  four  or  five  weeks  before  the  loes  occurred, 
that  plaintiff  was  running  cotton-gins  in  the  insured  premises, 
that  would  be  notice  to  the  company;  and  the  latter,  to  ami  itself 
of  a  forfeiture  on  account  thereof  (if  under  the  proof  the  use  of 
gins  worked  a  forfeiture),  should  have  apprised  the  plaintiff  within 
a  reasonable  time  of  its  intention  to  claim  a  forfeiture." 

The  evidence  disclosed  that  Mohl  was  a  local  agent  at  Honstoo, 
not  at  Hempstead ;  that  on  a  visit  to  defendant's  factory  at  Hemp- 
stead, in  June,  1872,  he  saw  that  gins  were  run  in  the  fiictoiy;  that 
in  the  same  summer  Lauve,  the  secretary,  being  in  Houston,  Mohl 
complained  that  he  was  not  allowed  to  take  risks  on  gins  and  gin- 
houses,  and  when  told  that  the  company  declined  all  such  risks, 
replied:  ''You  have  a  risk  on  Ahrenbeck's  cotton-seed-oil  iiM^tory, 
and  they  are  running  gins."  The  secretary  replied  disclaiming  any 
knowledge  of  any  such  risk,  and  said  that  if  he  found  a  policy  pro- 
viding for  such  risks,  he  would  cancel  it.  The  secretary  testified 
that  the  conversation  occurred  on  the  street,  that  it  passed  oot  of 
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his  mind,  and  that  he  did  not  think  of  it  again.  He  says:  ^*  If 
•poken  to  by  the  insared,  or  by  any  one  acting  for  him,  in  relation  to 
any  fact  affecting  the  validity  of  his  policy,  I  shoald  feel  bound  to 
net  in  some  way  on  sach  communication;  bnt  I  shoald  not  if  spoken 
to  by  one  having  no  interest  in  the  policy.'' 

Under  these  circumstances  we  do  not  think  the  court  justified  in 
charging  the  jury,  as  matter  of  law,  that  the  company,  through  the 
information  given  to  its  secretary,  had  notice.  The  knowledge  of 
the  secretary  may  be  equivalent  to  knowledge  of  the  company;  but 
the  question  is,  Did  the  secretary  owe  to  the  holder  of  the  policy 
any  such  duty  as  required  him  to  bear  in  mind  information  thus 
received,  and  make  it  a  rule  of  law  that  he  should  be  held  not  to 
forget  it?  It  is  far  from  clear  that  the  same  rule  should  apply  as 
in  case  of  one  claiming  protection  as  an  innocent  purchaser  without 
notice. 

Bnt  aside  from  this,  is  an  insurance  company,  acquiring  knowl* 
edge  of  some  concealment  or  breach  of  warranty  constituting  a 
valid  ground  of  forfeiture,  in  all  cases  bound  in  good  faith  to  notify 
the  policy-holder  of  the  forfeiture  ?  If  the  circumstances  be  such 
as  to  show  that  the  policy-holder  had  been  guilty  of  no  fraud  or  in- 
tentional wrong,  we  are  not  prepared  to  say  that  the  company 
shoald  not  in  honesty  notify  him  of  the  forfeiture  or  cancellation, 
especially  if  under  the  terms  of  the  policy  the  party  would  be  en* 
titled  on  the  cancellation  to  a  return  of  the  premium  or  a  part 
thereof.  Even  a  breach  of  warranty  might  occur  without  any  in« 
tentional  wrong.  The  cases  however  which  are  cited  by  counsel 
for  appellee  do  not  go  to  the  extent  of  estopping  an  insurance  com- 
pany  from  defending  on  the  ground  of  concealment  or  breach  of 
warranty  because  of  its  silence,  where  the  case  is  one  of  fraud  and 
the  company  would  be  under  no  obligation  to  return  any  part  of 
the  premium. 

The  case  most  relied  on  by  the  appellee  is  one  in  which,  after  the 
issuance  of  the  policy,  the  holder  had  made  a  change  in  his  busi- 
ness increasing  the  risk,  which  increase  of  risk  without  the  assent 
of  the  company  made  the  policy  void,  and  if  made  with  notice  to 
the  company  entitled  it  to  cancel  the  policy  by  paying  to  the  assured 
the  unexpired  premium  pro  rata.  Vieley.  Oermania  Ins.  Cfe.,26 
Iowa,  9.  In  that  case  the  authorized  agent  of  the  company  had 
notice  fh>m  the  parties,  and  on  examining  the  premises  assented  to 
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the  change  on  certain  conditions.    The  waiver  was  ezpressy  and, 
though  not  indorsed  on  the  policy,  was  complete  and  binding. 
•    Clearly,  the  case,  as  an  authority,  does  not  go  far  enough  to  em- 
brace the  case  before  us  and  support  the  charge  given  by  the  court 
The  judge  who  delivered  the  opinion  says  in  reference  to  the  facts 
of  that  case  :  ^  If  the  agent  determined  that  the  risk  was  increased, 
his  duty  to  his  principal  and  good  faith  toward  the  assured,  and 
evexy  principle  of  honesty,  required  him  to  cancel  the  policy  aod 
advise  the  assured  of  the  fact.    It  was  bad  faith  of  the  darkest  hne 
for  the  agent,  upon  determining  that  the  risk  whs  increased,  so 
to  act  and  speak  as  to  induce  the  owner  to  believe  that  the 
policy  continued  to  cover  the  property.     The  companies  thereby 
retained  the  money  paid  on  premiums  which  they  had  not  earned, 
and  which  their  contract  required  should  be  repaid  to  the  assured 
upon  cancelling  the  policy,  and  induced  their  confiding  customer  to 
trust  for  indemnity,"  etc.  This  strong  language  must  be  taken  with 
reference  to  the  case  before  the  court     It  would  certainly  not  be 
applicable  where  the  defense  was,  that  the  insured  had  been  guilty 
of  fraud,  which  was  discovered  without  his  agency,  and  wbeu, 
though  the  policy  were  forfeited,  he  would  be  entitled  to  no  return 
of  premium.    An  equitable  estoppel  could  not  be  made  available 
to  protect  a  party  guilty  of  fraud  from  the  consequences  of  that 
fraud.     We  are  not  caUed  on,  in  the  present  attitude  of  the  case, 
to  lay  down  rules  on  the  subject  of  waiver  which  may  meet  eveiy 
possible  phase  of  the  case  on  another  trial.    The  subject  is  one  of 
too  much  doubt  and  difficulty  to  require  of  us  such  a  course,  and  we 
content  ourselves  with  the  views  already  expressed. 

[Omitting  a  minor  point.] 

The  judgment  is  reversed  and  the  cause  remanded. 

Revened  and  rmmmnimL 
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Cbrriir— iMj^fii^mM— rotfrood — duty  totoord  ptmMff^n  aUgkUng  mi  flrwigki 

depot. 

A  nUwmj  company,  iiiTiting  a  pMsenger  to  alight  after  dark  at  a  freight  depot. 
Instead  of  a  regalar  passeDger  depot,  la  boand  to  keep  the  platform  and  ap- 
proadiea  in  a  safe  condition  for  the  paaaenger's  reception  and  egreee,  and  to 
provide  lighte  if  necessary  to  hie  safety.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Joe.  H,  Stewart  and  Fred.  Carlton^  for  appellant. 
Peeler  A  Maxey^  for  appellee. 

60ULD9  A.  J.  The  questions  presented  in  this  case  grow  out  of 
the  action  of  the  court  in  sustaining  a  demurrer  to  the  petition. 

The  petitioner  alleges  the  purchase  by  him  from  defendant  of  a 
ticket  from  Bound  Bock  to  Austin,  whereby  he  became  entitled  to 
ride  on  the  cars  of  defendant  from  Bound  Bock  to  Austin  on  said 
day  (July  2, 1877);  that  defendant  did  not  leave  petitioner  at  its 
usual  place  of  stopping  in  the  city  of  Austin,  to  wit,  at  the  pas- 
senger depot,  but  at  the  freight  depot    He  further  alleges : 

**  That  on  the  arrival  of  the  cars  of  the  defendant  as  aforesaid  at 
the  freight  depot  aforesaid,  petitioner,  with  numbers  of  other  pas- 
sengers in  the  cars  of  defendant,  at  the  request  of  the  employees  of 
defendant  and  by  their  instruction,  emerged  from  the  cars  of  de- 
fendant, petitioner  supposing  and  believing  that  he  was  at  the 
regular  passenger  depot  of  defendant,  when  in  truth  and  in  fact,  as 
before  alleged,  he  was  at  the  freight  depot  of  defendant.  And 
petitioner  further  alleges,  that  he  was  not  advised  or  informed  by 
any  agent  or  employee  of  defendant  that  the  cars  had  not  stopped 
and  were  not  then  at  the  regular  passenger  depot  of  defendant ;  that 
at  the  time  of  the  arrival  of  petitioner  as  aforesaid  on  the  cars  dt 
the  defendant  as  aforesaid,  it  was  dark,  being  about  the  hour  of 

*See  Com.  t.  Bostoti  db  Me.  RaHnad  (U90  Mass.  Mft,  ante,  888; 
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12:30  A.  M.;  that  the  defendaut  had  no  lamps  iu  aud  aboat  its  said 
freight  depot,  by  the  light  of  which  petitioner  and  other  paflsengcn 
in  said  cars  conld  find  their  way.  That  in  consequence  ot  the 
neglect  of  defendant  in  not  providing  lights  in  and  about  its  said 
freight  depot,  and  by  reason  of  the  darkness  then  existing,  peti- 
tioner  while  moying  and  walking  along  the  platform  of  defendant i 
said  freight  depot  with  all  usual  care  and  caution  of  a  prudent  man, 
walked  and  tumbled  ofF  the  said  platform  of  said  defendant,  and 
fell  to  the  ground  therefrom  a  distance  of  some  six  feet 

"  That  by  reason  of  the  fall  aforesaid  caused  by  the  negligence 
of  the  defendant  aforesaid,  and  by  its  failure  as  aforesaid  to  land 
petitioner  at  the  usual  and  proper  place  of  landing  in  the  city  of 
Austin  aforesaid,  to  wit,  at  the  passenger  depot, **  petitioner  sns- 
taiued  serious  personal  injuries,  to  his  damage  $10,000.  It  is  alsa 
alleged  ^*  that  the  defendant  was  guilty  of  breach  of  contract  in  not 
complying  with  its  contract  to  land  petitioner  at  its  passenger 
depot  in  said  city  of  Austin,  and  was  guilty  of  neglect  and  want  of 
proper  care  in  not  providing  proper  lights  and  accommodations  for 
its  passengers  at  its  freight  depot  as  aforesaid,  at  the  date  and  time 
last  aforesaid,  and  that  all  the  injuries  aforesaid  were  inflicted  upon 
petitioner  by  the  defendant  through  its  own  careless,  negligent  and 
wrongful  acts. '^ 

Upon  the  defendant's  demurrer  to  the  sufficiency  of  the  petition, 
the  following  judgment  was  rendered  : 

'^  On  this,  the  4th  day  of  December,  A.  D.  1877,  came  the  parties 
by  their  attorneys,  and  then  came  on  to  be  heard  the  demaner  (o 
the  petitioner,  and  the  arguments  of  counsel  thereon  being  heard, 
it  is  the  opinion  of  the  court  that  as  to  so  much  of  the  plaintiFi 
petition  as  seeks  to  recover  from  the  defendant  for  alleged  injuries 
to  the  plaintiff,  after  he,  the  said  plaintiff,  had  safely  alighted  and 
landed  from  the  cars  of  the  defendant,  the  law  is  for  the  defendant, 
and  the  demurrer  to  that  extent  sustained ;  and  on  suggestion  of 
attorneys  for  plaintiff,  that  plaintiff  does  not  ask  or  claim  from 
defendant  and  damages  for  any  thing  occurring  anterior  to  the 
landing  of  plaintiff  from  defendant's  cars,  or  for  any  supposed 
breach  of  contract  on  the  part  of  defendant  in  not  landing  plaintiff 
at  the  regular  passenger  depot  in  the  city  of  Austin,  jodgment 
final  on  demurrer  is  here  rendered  for  defendant,  and  the  petition 
dismissed,  to  which  plaintiff  excepts  and  gives  notice  )f  appeal  to 
the  Supreme  Court    It  is  therefore  considered  by  the  court  that 
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the  defendant  go  hence  without  day,  and  that  he  recoTer  of  the 
plaintiff  his  costs  in  this  behalf  expended,  for  which  he  may  have 
execation/* 

The  oonstmotion  of  this  jadgmeut  claimed  by  appellee^  and 
0ome  of  the  legal  positions  assumed,  may  be  gathered  from  the  fol- 
lowing proposition  submitted  by  counsel  in  support  of  the  action  of 
the  court : 

When  plaintiff  safely  landed  from  the  cars  at  the  freight  depot 
of  defendant^  his  contractual  relations  with  the  defendant  as  pas- 
senger ceased.  Under  his  waiver  in  the  judgment,  if  he  suffered 
injury  subsequently,  it  was  not  as  a  passenger.  He  must  therefore 
state  facts  showing  that  it  was  necessary  or  proper  for  him  to  be  on 
the  platform  other  than  as  a  passenger;  and  that  as  to  him  partic- 
ularly, or  as  a  member  of  the  public  at  large,  it  was  the  legal  duty 
of  the  defendant  to  have  kept  lights,  and  that  its  failure  to  dis-. 
charge  this  duty  was  the  proximate  cause  of  his  stepping  off  the 
platform,  the  proximateness  of  cause  being  a  question  of  law. 

The  opinion  of  the  court  below  seems  to  have  been  announced 
that  plaintiff  could  not  recover  for  the  alleged  injuries  received 
**  after  he  had  safely  alighted  and  landed  from  the  cars  ; "  there- 
upon the  plaintiff's  attorneys  waived  his  claim  for  damages  for  any 
thing  occurring  anterior  to  the  landing,  or  for  the  breach  of  contract 
in  faUing  to  land  him  at  the  right  depot.  But  we  do  not  under- 
stand them  as  haying  waived  or  withdrawn  any  of  the  averments  ol 
the  petition  affecting  the  plaintiff's  right  to  recover  as  passenger  or 
otherwise,  for  the  personal  injuries  received  from  the  fall  after  he 
had  alighted. 

The  petition  was  framed  to  recover  as  passenger  from  the  carrier, 
and  to  abandon  his  claim  in  that  capacity  for  damages  for  injuries 
received  from  the  fall,  by  no  means  follows  from  his  disclaimer  as 
lo  other  damages. 

The  proposition  that  the  **  contractual  relations  with  the  defend- 
ant as  passenger  "  ceased  when  he  safely  alighted  from  the  cars  at 
the  freight  depot  is  not  belieyed  to  be  correct.  It  is  the  duty  of 
railway  companies  to  provide  reasonable  accommodations  at  their 
stations  for  passengers  who  have  occasion  to  travel  on  their  roads. 
They  are  under  obligation  ''to  keep  in  a  safe  condition  all  por- 
tions of  their  platforms  and  approaches  thereto,  to  which  the  pub- 
lic do  or  would  naturally  resort,  as  well  as  all  portions  of  their 
station  grounds,  reasonably  near  to  the  platforms,  where  passengers, 
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or  those  who  haye  purchased  tickets  with  a  view  to  take  passage  on 
their  cars,  would  naturally  or  ordinarily  be  likely  to  go." 

The  cases  an3  numerous  where  passengers  have  recovered  for  in* 
juries  received  after  alighting  from  the  cars,  the  railroads  haTing 
failed  to  exercise  due  care  in  providing  means  for  safe  egnas. 
McDonald  v.  Chicago  £  JV.  W.  By.  Co^  26  Iowa,  124;  PaiUn  v.  Ou- 
coffo  (§  JV.  W.  Ry.  Co.,  32  Wis.  533;  0»bom6  v.  Union  Ferry  Co^  53 
Barb.  629;  Gaynor  v.  Old  Colony^  etc.,  Ry.  Co.,  100  Mass.  211;  Im^ 
hoff  V.  Chicago,  etc.,  20  Wis.  364;  Columbus  S  Ind.  Ry.  Co.  v.  ibmS, 
31  Ind.  408 ;  Martin  v.  G.  K  Ry.  Co.,  81  Eng.  Com.  Law,  179; 
Nichohon  v.  Lancashire  £  Yorkshire  Ry.  Co.,  3  H.  &  0.  534;  CaUr- 
ham  Ry.  Co.  v.  London  R.,  87  Eng.  Com.  Law,  410;  Shearm.  & 
Rcdf.  on  Neg.,  §  275 ;  Hutchinson  on  Gamers,  §  516  ^  seq.;  Bed! 
on  Carr.,  §  514. 

' .  The  petition  charged  the  railroad  with  neglect  of  duty  in  not 
providing  **  proper  lights  and  accommodations  for  passengers  at  iti 
freight  depot"  at  the  time,  and  that  plaintiffs  fall  and  injariea 
were  occasioned  by  that  neglect.  It  is  unnecessary  to  inqnire 
whether  the  averments  would  have  been  sufDcientif  specially  ex- 
cepted to.  On  general  demurrer  the  petition  was,  we  think,  snffi- 
cient.  Wltether  it  was,  under  the  circumstances,  negligence  in  tlie 
railroad  not  to  provide  lights  at  the  freight  depot  was  a  qaestion 
of  fact  for  the  jury.  The  court,  by  sustaining  the  demurrer,  pre- 
cluded plaintiff  from  having  that  and  other  questions  of  bet  passed 
upon  by  the  jury,  and  in  so  doing  the  court  erred. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston,  bto..  Railroad  Gohpaky  v.  Willol 

(fiS  Tex.  818.) 

Meature  of  damages  —  negHgenee. 

In  an  action  of  damages  for  personal  injaries  by  negligence  producing 
nent  disabilitj,  the  measare  of  damages  is  such  an  amount  as  will  paiehui 
an  annuity  equal  to  the  interest  on  the  difference  between  what  the  pl^^ 
could  earn  before  and  what  he  could  earn  after  the  injury,  and  notRncba 
principal  aura  as  would  produce  such  interest 
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OTION  for  personal  injury  by  negligence.    The  opinion  states 
the  point    The  plaintiff  had  judgment  below. 


Sartcoth,  W$si  £  North,  for  appellant. 
John  W.  Robertson,  for  appellee. 

BoNKEB,  A.  J.  [Omitting  other  questions.]  The  third  error 
assigned  is,  that  ''the  court  erred  in  its  charge  to  the  jury  on  the 
measure  of  damages,  and  also  on  the  liability  of  the  defendant  for 
damages  sustained  by  its  employee  while  in  the  discharge  of  his 
duties  to  defendant.''  This  alleged  error  presents  two  questions  re- 
lating 1.  To  the  measure  of  damages.  2.  To  the  liability  of  the 
defendant  company  to  the  plaintiff  as  its  employee. 

First,  As  to  so  much  ot  the  charge  as  relates  to  the  measure  of 
damages.  The  court  charged  the  jury  on  this  question  as  follows 
^  The  only  damages  are  the  actual  damages  sustained  by  plaintiff 
as  revealed  by  the  evidence;  and  the  only  item  of  damages  upon 
which  there  is  any  evidence  is  in  the  inability  of  plaintiff  now  to  earn 
or  secure  wages  for  his  labor  such  as  he  was  receiving  at  the  time  of 
the  injury,  and  the  difference  between  his  ability  before  the  injury 
and  his  ability  since  to  earn  wages  is  and  must  bo  the  basis  of 
computation  in  case  he  is  entitled  to  recover.  If  you  find  for  the 
plaintiff,  find  no  greater  sum  than,  put  at  interest  at  the  agreed 
rate,  will  produce  annually  a  sum  equal  to  the  difference  between 
what  plaintiff  could  earn  before  and  what  he  can  now  earn  in  con- 
sequence of  the  injury." 

The  latter  portion  of  this  charge  we  think  was  objectionable,  in 
assuming  as  a  question  of  law  that  the  jury  might,  as  a  legal  basis 
for  the  measure  of  damages,  find  for  the  plaintiff  an  amount,  the 
interest  upon  which  would  annually  produce  a  sum  equal  to  the 
difference  between  what  plaintiff  could  earn  before  and  what  he  can 
now  earn  in  consequence  of  the  injury. 

If  compensation  for  lessened  ability  to  labor  be  assumed  as  the 
true  measure  of  actual  damages,  then  it  would  seem  that  it  should 
not  be  such  sum  as  would  bring  an  annual  interest  corresponding 
with  the  annual  value  of  this  lessened  ability,  leaving  the  principal 
snm  still  belonging  to  the  estate  of  plaintiff  ^ter  his  death,  although 
he  had  then  become  wholly  incapacitated  for  labor;  but  would  be 
an  amount  which  would  purchase  an  annuity  equal  to  this  inter- 
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esty  dunng  the  probable  life  of  the  plaintiff,  calcolated  upon  areh* 

able  basis  of  the  average  duration  of  human  life. 

[Omitting  the  other  question.] 

Rw0r96d  ami  nmumU 


Bbbnkait  ▼.  OiTT  OF  Wbatebbiobii. 

(88  Tez.  880.) 

Mwnkipai  e&rparaii&n^wani  nf  ieai^^eiUpptL 

TIm  legisUtue  enacted  that  a  dtj  might  abandon  ita  diarter  and  beeosM  is* 
oorporated  nnder  the  general  law,  by  a  Tote  of  two-thiida  of  Its  eooDeU, 
entered  in  the  journal;  a  copy  thereof,  nnder  the  corporate  eeal,  to  be  Iliad 
in  a  certain  office.  Sach  a  TOte  was  paeoed  by  the  defendant,  and  the  ma» 
was  entered  in  the  Journal;  and  a  copy  was  filed  as  required,  except  thit  h 
was  not  sealed^  the  defendant  having  no  seal.  The  defendant  had  bees  fai- 
oorporated  for  twenty  years,  and  had  never  had  any  seal.  BeU^  (1)  that  the 
provision  for  the  sealing  was  merely  directory ;  (2)  that  the  defendaat  wm 
estopped  from  raising  the  objection. 

THE  head-note  and  opinion  show  the  case.     The  detedaot  lisd 
judgment  below. 

P.  F.  Brennan,  for  appellant. 

Lanham,  Roach  S  Stevenson,  and  Jasper  N.  Bdney,  for  sppeDees 

BoKKBB,  A.  J.  The  legal  effect  of  the  pleadings  of  plsintiA 
was  to  raise,  in  a  collateral  proceeding,  the  question  of  the  ezisteDoe 
in  law  of  the  corporation  of  **  the  city  of  Weatherford,"  its  exiBtenoe 
in  fact  being  admitted. 

There  are  two  questions  presented  by  the  record  : 

1.  Gould  the  plaintiffs  in  their  individual  names  institute  thii 
proceeding,  or  should  it  have  been  by  information  in  the  natareof 
a  quo  warranio  in  the  name  of  the  State  ? 

2.  Was  a  corporate  seal  to  the  copy  of  the  proceedings  of  the  dtj 
council,  adopting  the  general  incorporation  act,  an  easentisl  pi^ 
requisite  to  give  vitality  to  the  new  corporation  ? 

[Omitting  the  discussion  of  the  former.] 

This  suit  should  have  been  brought  by  information  in  the  nsfcoH 
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of  a  quo  foarraniOy  and  the  special  demurrer  to  this  effect  was  wel? 
taken.  That  the  court  did  not  base  the  judgment  upon  this  ground 
did  not  affect  its  validity. 

Second.    As  to  the  want  of  a  corporate  seal. 

Oonnsel  for  appellants  desire  that  we  pass  upon  this  question 
also,  should  our  opinion  be  adverse  to  the  rights  of  plaintiffs  to 
institute  the  suit. 

As  it  is  not  necessary  to  the  decision  of  the  case,  it  would  be 
improper  to  do  so  until  the  question  should  have  been  argued  on 
behalf  of  the  State,  were  we  inclined  to  the  opinion  that  the  want 
of  a  corporate  seal  was  necessarily  fatal  to  the  existence  of  the  new 
corporation. 

There  were  two  principal  objects  intended  to  be  provided  for  by 
the  statute  :  one,  the  mode  by  which  the  new  charter  could  be 
accepted  by  a  two-thirds  vote  of  the  city  council,  had  at  a  regular 
meeting  and  entered  upon  the  journal  of  the  proceedings;  the 
other,  the  means  by  which  this  vote  could  be  authenticated  and 
placed  upon  the  public  records,  by  a  copy  of  these  proceedings 
signed  by.  the  mayor,  attested  by  the  city  clerk  or  secretary,  under 
the  corporate  seal. 

Mr.  Cooley  sums  up,  as  the  general  result  of  the  cases,  which 
discriminate  between  statutes  which  are  mandatory  and  those  which 
are  directory  only,  that  .'Hhose  directions  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which  are  given  with  a  view 
merely  to  the  proper,  orderly  and  prompt  conduct  of  the  business, 
and  by, a  fiulnre  to  obey  which  the  rights  of  those  interested  will 
not  be  prejudiced,  are  not  commonly  to  be  regarded  as  mandatory ; 
and  if  the  act  is  performed,  but  not  in  the  time  or  in  the  precise 
mode  indicated,  it  may  still  be  sufficient,  if  that  which  is  done 
accomplishes  the  substantial  purpose  of  the  statute."  Cooley 
Const.  lim.  77. 

A  more  liberal  rule  of  construction  is  allowed  in  favor  of  publio 
charters  granted  for  the  general  good  than  in  private  charters  for 
individual  gain.    Bradley  v.  R,  R.  Co,^  21  Conn.  306. 

We  think  that  the  controlling  prerequisite  of  the  statute  for  the 
acceptance  of  the  new  charter  was  the  two-thirds  vote  of  the  city 
council,  and  that  the  legislature  did  not  intend,  in  a  case  like  the 
one  now  before  the  court,  that  the  attestation  by  the  corporate  seal 
should  bean  absolutely  essential  prerequisite  to  the  existence  of  the 
new  corporation. 
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It  is  affirmatiyely  shown  by  the  petition  that  the  old  corporation 
had  existed  for  about  twenty  years ;  that  it  had  no  seal,  and  cod- 
sequently  could  not  by  that  means  have  authenticated  its  former 
proceedings,  and  the  presumption  is  that  they  had  been  authenti- 
cated as  in  this  instance.  The  city  of  Weatherford  was  by  its  acU 
estopped  from  denying  its  corporate  existence,  and  it  is  believed 
that  the  plaintiffs,  as  part  of  the  individual  members  composing 
this  corporation,  are  likewise  estopped  in  a  mere  collateral  pro- 
ceeding. 

The  reasons  which  anciently  required  the  formality  of  a  seal  have 
to  a  groat  extent  ceased  to  exist,  and  with  this,  under  modem  de- 
cisions, much  of  that  sanctity  which  once  attached  to  them. 

We  are  of  opinion  that  there  should  be  a  broad  distinction  between 
those  cases  in  which  parties  are  held  to  answer  in  intdtum  by  1^ 
process,  in  which  a  seal  of  a  certain  character  established  by  law  k 
made  an  essential  requisite  to  the  validity  of  official  proceedings, 
and  those  in  which  a  mere  private  seal,  fashioned  after  the  pecoliar 
fancy  of  an  individual  or  corporation,  is  used  for  private  purposes. 


ElOKS  y.    OOPBLAKBu 
(S8  Tex.  581.) 

^trhent^  pf  &redUorB — authority  to  mU  on  eredH'^U 

untU  entire  eon9ertion. 

An  assignment  for  the  benefit  of  creditors  directed  the  trostee,  '*  when  he  ahftll 
have  realised  cash  from  said  assets,  in  such  sums  as  he  may  deem  proper, 
that  he  pay  oat  the  same  pro  reita  to  the  said  creditors  hy  iBStaUmeDto  or 
dividends,  or  he  may  retain  the  same  antil  aU  the  assets  are  converted,  dies 
pay  out  the  whole,  and  dose  ap  the  entire  matter  at  onee."  MM,  not  eon- 
clnsively  void. 

rpHE  opinion  states  the  case. 

THgnal  W.  Jones,  for  appellants. 

W,  S.  Herendon,  for  appellee. 

BoKNBB,  A.  J.     The  deed  of  assignment  under  which  appellek 
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(/opeland,  plaintiff  below,  claimed  the  property  in  oontroyeray,  was 
made  part  of  his  petition. 

AppellaBts  Eicks  &  Go,  defendants  below,  contend  that  this  deed 
was  Toid  upon  its  face  by  reason  of  the  following  clause :  *^  And  my 
said  tmstee  is  hereby  directed,  when  he  shall  have  realized  cash 
from  said  assets  in  snch  sams  as  he  may  deem  proper,  that  he  pay 
ont  the  same  pro  rata  to  the  said  creditors  by  installments  or  divi- 
dends, or  he  may  retain  the  same  until  all  the  assets  are  conyerted, 
then  pay  out  the  whole  and  close  up  the  entire  matter  at  once." 

Appellants  assign  as  error  the  refusal  of  the  court  below,  under 
their  demurrer,  to  decide  as  a  question  of  law  that  the  deed  was 
Yoid.  The  same  question  was  also  raised  by  their  objection  to  its 
introduction  in  evidence. 

1.  It  should  be  borne  in  mind  in  the  examination  of  many  of  the 
decisions  from  other  States  upon  the  question  of  fraudulent  convey- 
ances, that  they  were  rendered  in  suits  in  equity,  in  which  the  whple 
case,  both  ujion  the  law  and  the  facts,  was  tried  before  a  chancellor 
without  a  jury. 

It  has  been  repeatedly  decided  by  this  court,  that  where  a  debtor^ 
by  written  instrument,  has  conveyed  or  incumbered  his  property, 
and  the  same  is  sought  to  be  avoided  by  a  creditor  because  made 
in  fraud  of  his  rights,  if  there  is  apparent  upon  the  face  of  the 
instrument,  by  its  express  terms,  or  as  the  indisputable  legal  pre- 
sumption therefrom,  either  such  actual  fraud  in  fact  or  such  con- 
structive fraud  in  law  as  should  avoid  it,  then  it  is  the  duty  of  the 
court  to  so  construe  the  instrument  and  declare  its  legal  effect; 
otherwise  it  is  a  question  of  intention  to  be  decided  by  the  jury. 
Baldvrin  v.  Peet,  22  Tex.  708;  Bailey  v.  MtUs,  27  id.  434;  Van  Hook 
v.  WaUoUy  28  id.  69;  Peiser  v.  PeticolaSy  50  id.  638;  s.  c,  32  Am. 
Bep.  621;  Grow  v.  R.  R.  Co,  Banky  62  Tex.  362;  Scott  v.  Alfordy 
63  id.  82. 

We  are  of  opinion  that  the  clause  under  consideration  is  not  of 
Itself  necessarily  so  inconsistent  with  fair  dealing  and  the  just 
rights  of  creditors  as  to  constitute  such  fraud  j9«r  se  as  would  have 
authorized  the  court,  as  to  them,  to  declare  the  deed  null  and  void; 
and  hence  that  the  court  did  not  err  in  overruling  the  demurrer  to 
the  petition,  or  in  permitting  the  deed  to  be  read  in  evidence. 

That  the  assignee  had  the  right  to  sell  for  cash  or  on  a  credit 
was  but  a  badge  of  fraud.     Baldwin  v.  Peet,  22  Tex.  708. 

It  might  in  many  cases  be  both  expensive  and  quite  inconvenient 
Vol.  XXXVTI  —  96 
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to  require  an. assignee  to  distribnte  amongseveral  creditors  the  prcK 
oeeds  of  the  sales  of  snch  articles  as  are.enibraoed  in  this  assign- 
ment, as  ihey  might  come  inta.bis  hands  from  time  to  time,  and 
often,  when  the  property  wonld  b^  insufficient  to  pay  in  fnll  the 
claims,  he  could  not  until  all  the  assets  had  been  oonyerted  into 
money,  and  the  costs  and  expenses  paid,  determine  without  risk 
the  proper  pre  rata  to  each  creditor.  In  some  cases  the  aasets  might 
readily  be  conyerted  into  money,  and  final  distribution  made  at  an 
early  day;  in  others  it  might  be  necessarily  longar  delayed.  Hence, 
under  the  circumstances  of  this  particular  case,  a  sound  discretion 
might  often  well  be  confided  to  the  assignee,  either  to  pay  in  in- 
stallments or  to  await  until  ready  for  final  distribution.  Although 
any  improper  delay  on  the  part  of  the  assignee  might  render  him 
liable  in  damages,  or  subject  him  to  removal  at  the  suit  of  the 
creditors,  it  would  not  follow  that  in  this  possible  dereliction  of 
duty  the  deed  itself  would  be  yoid.  Burrill  on  Assignments,  §  214. 
The  limitation  upon  the  discretion  of  the  assignee  in  this  case  is 
quite  different  from  that  in  D^Invernais  v.  Leaviti,  23  Barb.  80,  re- 
lied on  by  counsel  for  appellants,  which  gave  the  assignee  the  right 
to  withhold  the  distribution,  not  until  the  assets  were  couTerted 
into  money,  but  for  any  length  of  time  which  he  in  his  discretion 
might  think  proper.  This  case  would  also  be  very  different  had  the 
property  been  conveyed  to  Gopeland  absolutely,  ostensibly  for  his 
own  use  and  benefit,  and  he  was  withholding  its  sale  or  the  collec- 
tion of  the  proceeds  for  the  benefit  of  Ghfles  and  in  fraud  of  his 
creditors. 

As  presented  however,  Ohiles,  so  far  from  being  benefited,  wonU 
be  injured  by  delay  upon  the  part  of  Gopeland,  as  in  the  meanwhile 
interest  would  be  running  against  him,  and  the  assets  which  he  had 
set  apart  for  the  payment  of  his  indebtedness  be  subject  to  waste. 

[Omitting  other  considerations.] 

Afirmed. 
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O1LLI8OK  V.  City  op  Charlbstok. 
(i6w.Ya.sa2.) 

Munidpai  corporcOion  —  negligenee — mtrfaee  water, 

MHkefB  a  dtj,  in  grading  streets,  collects  surface-water  and  casts  it  in  a 
bod  J  on  the  land  of  an  adjoining  proprietor,  it  is  liable  for  theii^uy.* 

ACTION   for  negligence.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

MotMum  dk  Natih  and  Smifh  4k  Khighiy  for  plaintiff  in  erfor. 

Wittiam  A.  Qiiarrier,  for  defendant  in  error. 

Johnson,  J.  The  first  question  to  be  determined  in  this  case  is: 
Was  the  demurrer  to  the  plaintiff's  declaration  properly  overruled  P 

Two  grounds  of  demurrer  are  insisted  upon ;  first,  that  the  deo- 
iaration  does  not  show  a  cause  of  action,  because  it  claims  damages 
against  the  defendant,  the  city  of  Charleston,  '*  for  drainage  of  sur- 
face-water upon  the  lot  of  the  plaintiff  by  a  municipal  corporation 
in  the  construction  of  its  ditches  and  drains ;  *'  and  secondly,  that 

*  BifNoonanw,  City  cf  Albany  (79  N.  T.  470),  as  Am.  Rep.  640,  and  note,  8«i. 
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''  the  declaration  does  not  show  possession  in  the  plaintiff  at  the 
time  Lbe  alleged  trespass  was  committed." 

To  sustain  the  first  ground  of  demurrer  the  defendant's  oouosd 
cites  Wilson  v.  Mayor,  etc.,  of  Neto  York,  1  Den.  5d5;  Mittt  t« 
City  of  Brooklyn,  82  N.  Y.  489 ;  Oreely  t.  Maine  CmU.  S.S.0^ 
53  Me.  200  ;  Flagg  v.  City  of  Worcester,  13  Gray,  601 ;  Sett  r.  Oij 
of  Augusta,  34:  Ga.  326  ;  Clark  v.  City  of  Wilmington,  5  Harr.  243; 
Carr  v.  Northern  Liberties,  36  Penn.  St  328;  City  of  Atdn- 
soti  V.  Challis,  9  Eans.  603.  I  will  review  these  authorities  ui 
some  others,  to  see  what  they  decide;  and  then  inquire  whether 
they  correctly  propound  the  law. 

In  Wilson  v.  Mayor,  the  plaintiff  declared  in  case  against 
the  city,  alleging  that  ''she  owned  and  was  possessed  of  ahoiue 
and  four  lots  of  ground  at  the  north-west  comer  of  Fortieth  street 
and  Seventh  avenue,  in  the  city  of  New  York,  and  that  the  defend- 
ant had  so  carelessly,  etc.,  raised,  graded  and  made  the  said  aTenoe 
and  street,  as  to  obstruct  the  flowing  of  the  water  from  her  premises, 
and  that  the  raising  of  the  sti*eet  and  avenue  by  the  defendant  bid 
turned  the  water  and  caused  it  to  run  upon  her  premises,  the  i^ 
fendant  having  omitted  to  construct  or  make  any  sewer,  gutter  oi 
drain  from  the  premises  or  along  the  street  or  avenue,  as  it  was  its 
duty  to  do,  and  as  it  was  bound  by  law  to  have  done.''  It  wsi 
proved  upon  the  trial,  that  the  plaintiff  owned  the  premises,  sod 
that  in  the  fall  of  1842  the  defendant  graded  Fortieth  street  and 
Seventh  avenue  on  part  of  the  plaintiff's  premises,  raising  the  same 
about  eighteen  inches  without  making  any  drain  or  sewer,  thereby 
obstructing  the  former  flow  of  water  from  the  plaintiff's  lots,  so 
that  the  water  ran  from  the  street  and  avenue,  and  from  the  adja- 
cent lots  upon  the  premises,  and  that  it  stood  there  several  moatbs, 
from  the  autumn  of  1842  until  the  ensuing  spring.  In  the  tpiot 
of  1843  the  defendant  made  a  sluice  in  Fortieth  streety  by  means 
of  which  the  water  passed  off  from  the  plaintiff's  premises^  Tbe 
proceedings  of  the  defendant  in  raising  and  grading  the  streets  re- 
ferred to  were  admitted  to  be  regular. 

The  defendant's  counsel  moved  for  a  nonsuit,  insisting  that  tbs 
action  as  laid  and  proved  could  not  be  sustained.  The  motion  wai 
granted,  and  the  plaintiff  excepted.  The  Supreme  Court  affirmed 
the  judgment,  holding  that  the  action  could  not  be  sustained;  aod 
held,  that  **  where  a  duty,  judicial  in  its  nature,  is  imposed  upon  a 
public  offloer,  or  a  municipal  corporation,  a  private  action  will  not 
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lie  for  misconduot  or  delinquenoy  in  its  performanoe,  even  if  cor- 
rapt  motiyes  are  charged."  Beardslbt,  J.,  in  deliveriDg  the  opin- 
ion  of  the  court,  said:  ^^It  was  conceded  on  the  trial  of  the  cause, 
that  the  proceedings  for  these  purposes  had  been  regular.  What 
was  done,  it  was  therefore  lawful  to  do;  and  if  the  plaintiff  was 
thereby  incommoded,  it  was  damnum  absque  injuria,  and  gave  her 
no  right  of  action  against  those  who  had  only  exercised  a  legal 
power  vrsted  in  them  for  the  public  convenience  and  welfare.'' 

MilU  V.  City  of  Brooklyn,  was  an  action  for  damages.  The  com- 
plaint alleged,  that  the  plaintiffs  were  the  owners  of  a  lot  with  a 
brick  dwelling-house  thereon  ;  and  that  the  defendant  had  the  care 
of  tho  streets  and  avenues  and  the  control  of  the  widening,  sewer- 
age and  draining  of  said  streets ;  and  that  the  defendant  so  negli- 
gently and  unskillfnlly  built  sewers,  where  this  property  was  sit- 
nated,  that  said  sewers  had  been  insufficient  to  carry  off  the  water 
brought  there  by  the  grade  of  the  streets,  and  that  by  reason  thereof 
the  plaintiff's  lot  and  house  had  been  repeatedly  flooded,  etc.  The 
plaintiff  recovered  a  judgment  for  $900  damages.  The  Court  of 
Appeals  reversed  the  judgment,  and  held  :  '^  A  municipal  corpora- 
tion is  not  liable  to  a  private  action  for  damages  accruing,  for  not 
providing  sufficier.t  sewerage  for  draining  the  plaintiff's  premises. 
The  duty  of  draining  the  streets,  etc.,  of  a  city,  although  not  a 
judicial  one,  is  of  a  judicial  nature  requiring  the  exercise  of  quali- 
ties of  deliberation  and  judgment.  Where  the  authorities  of  a  city 
caused  a  sewer  to  be  constructed  for  a  locality  which  included  the 
plaintiff's  premises,  but  which,  though  not  in  itself  a  nuisance,  was 
insufficient  to  carry  off  the  water,  the  city  corporation  was  not  re- 
sponsible for  plaintiff's  damage  occasioned  by  the  overflowing." 

In  Cfreely  v.  Maine  Central  R.  R.  Co.,  it  was  held,  that  '^  no  ac- 
tion lies  for  the  turning  of  mere  surface-water  from  one's  own  land 
upon  the  land  of  another." 

In  Plagg  v.  Worcester,  the  action  was  for  tort  The  declai'ation 
contained  two  counts,  in  the  first  the  plaintiff  complained  that  his 
estate,  abutting  on  Bowdoin  street  opposite  Chestnut  street,  had 
been  injured  by  the  water  accumulated  on  these  streets,  for  which 
the  defendant  neglected  to  provide  proper  and  suitable  drainage, 
and  instead  of  doing  so  suffered  and  permitted  it  to  escape  and 
flow  from  Bowdoin  street  upon  and  across  his  land. 

Merrick,  J.,  said:  ''  It  is  not  alleged  in  the  declaration,  nor  was 
any  attempt  made  upon  the  trial  to  show,  that  Bowdoin  and  Chest- 
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nut  streets  were  not  in  all  respects,  except  in  relation  to  the  alleged 
dcficieQcy  in  proper  and  suitable  drainage,  made,  graded  and  fio- 
i§hed,  so  as  to  be  safe  and  convenient  for  public  use.  The  defend- 
ants therefore  are  not  liable  upon  the  case  stated  and  proved  bv 
the  plaintiff  to  compensate  him  for  his  alleged  damage,  unless  all 
towns  and  cities  are  not  only  by  law  required  in  the  construction 
and  maintenance  of  public  highways,  to  provide  such  sufficient 
drainage  for  all  surface-water,  that  is,  all  such  as  is  accumulated 
by  the  falling  of  rain  or  the  melting  of  snow,  as  will  prevent  it 
from  thence  flowing  upon  and  injuring  any  contiguous  estate  ;  but 
are  also  exposed  to  an  action  for  all  injuries  which  may  thereby  be 
occasioned/'  The  court  held,  ^'  that  no  action  lies  against  a  city 
for  the  injury  occasioned  to  land,  bounding  on  a  public  street,  from 
the  accumulation  of  water  on  the  surface  of  the  street  which  the 
city  has  neglected  to  drain." 

In  Roll  V.  aty  of  Augusta,  the  complaint  against  the  city  wu 
for  permitting  the  South  Carolina  Railroad  Company  to  construct 
and  use  a  railroad  track  along  Washington  street  and  Beynolds  street, 
that  these  tracks  elevated  the  streets,  or  parts  of  them,  so  that  the 
.  water  was  caused  to  flow  upon  the  plaintiff's  premises,  and  into  his 
house,  injuring  his  materials,  stock  in  trade,  and  his  house  and 
buildings,  that  no  adequate  drainage  was  provided,  etc.  The  dam- 
age was  alleged  to  amount  to  $24,000.  The  court,  on  motion  of 
the  defendant,  after  hearing  the  evidence  for  plaintiff,  ordered « 
nonsuit,  to  which  judgment  a  writ  of  error  was  awarded. 

The  court  affirmed  the  judgment  on  the  authority  of  Mayor  and 
Council  of  Rome  v.  Oniberg,  28  Ga.  46,  in  which  the  court  held, 
^^  that  where  the  corporation  of  the  city  of  Rome  in  grading  a 
street  dug  so  near  the  lot  of  the  plaintiff  that  the  earth  which  sup- 
ported it  crumbled  away  and  the  fence  fell,  no  action  could  b< 
maintained  against  the  mayor  and  council  for  this  injury." 

In  Clark  v.  City  of  Wilmington,  it  was  held  that  **  the  city  corpora- 
tion in  lawfully  grading  and  opening  streets, according  to  thecitj 
plan,  is  not  liable  for  damages  by  draining  the  water  on  adjacentlots, 
except  in  case  of  obstructing  a  natural  stream."  In  this  case  these- 
tion  was  for  injury  done  by  the  grading  and  extension  of  Fifth  ind 
Spruce  streets,  by  which  the  plaintiff's  cellar  was  flooded,  his  goods 
damaged  and  the  health  of  his  family  impaired.  The  grading  of 
the  streets  raised  them  several  feet  above  the  natural  level  of  the 
ground,  and  caused  a  pond  of  water  to  collect  in  the  lot  opposite 
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to  the  plaintifTd  premises,  which  was  a  very  offensive  nuisance,  and 
which,  it  was  alleged,  penetrated  through  the  street  and  ran  into 
hia  cellar. 

.  In  Garr  t.  Northern  Liberties,  the  action  was  to  recover- 
damages  by  reason  of  the  flooding  of  plaintiffs'  premises,  in  conse- 
quence of  the  neglect  of  the  defendants  to  pi*ovide  snflSoient  inlets  to 
their  culverts  to  carry  off  the  water  at  the  point  where  the  plaint- 
iff's property  was  situated,  and  in  consequence  of  the  improper,  un- 
skillful and  insufficient  manner  in  which  the  said  culvert  was 
originally  constructed,  and  the  negligent  manner  in  which  it  was 
subsequently  kept  The  court  held,  that  '^an  action  will  not  lie 
u$(ainst  a  municipal  corporation  for  neglecting  to  construct  a  proper 
system  of  drainage,  in  consequence  of  which  a  citizen's  store  was 
overflowed  from  an  extraordinary  fall  of  rain,  and  a  stock  of  goods 
therein  was  damaged;"  that  ^^a  power  to  construct  sewers,  given 
to  a  municipal  corporation  by  statutes,  does  not  impose  upon  the  cor- 
porate authorities  an  obligation  to  exercise  the  power  conferred;  that 
''a  Qiunicipality  having  power  to  grade  its  streets  is  not  responsible  in 
damages  for  any  injury  sustained  by  a  citizen  in  consequence  of  the 
particular  grade  adopted.  Nor  is  it  liable  for  neglecting  to  provide 
a  sufficient  number  of  inlets  to  its  sewers,  which  were  sufficient 
when  constructed,  but  have  ceased  to  be  so  in  consequence  of  the 
increase  of  population,  and  the  greater  extent  of  territory  graded 
and  built  upon." 

OUy  of  Atchison  v.  Chattiss  was  an  action  for  damage  to  goods, 
cansed  by  the  accumulation  of  surface-water  in  the  cellar  where 
they  were  placed  by  the  plaintiffs  below.  The  complaint  was, 
that  the  sewer  was  insufficient  to  carry  off  the  water,  and  that  the 
same  had  not  been  kept  in  repair  and  unobstructed.  The  court 
held,  that  **  where  the  city  constructs  a  sewer  or  drain  for  the  pur- 
pose of  carrying  off  surface-water,  it  is  not  bound  to  construct  such 
a  sewer  or  drain  as  will  be  sufficient  to  carry  off  all  the  surface-water 
in  all  cases  and  under  all  circumstances.  After  a  city  has  con- 
structed a  sewer  or  drain  for  the  purpose  of  carrying  off  surface- 
water,  it  may  in  its  discretion  wholly  abandon  or  discontinue  the 
same,  and  never  make  any  further  use  of  it ;  and  where  the  city 
does  not  leave  individuals  in  any  worse  condition  by  such  abandon* 
ment  or  discontinuance  than  they  would  be  if  such  sewer  or  drain 
had  never  been  made,  the  city  will  not  be  liable  for  any  injury  to 
indiyiduals  caused  by  the  flow  of  surface-water." 
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Id  City  of  Bangor  v.  Lansil,  51  Me.  521,  it  was  held,  that  "the 
owner  of  land  has  the  legal  right  to  fill  it  np  so  as  to  interrupt  the 
flow  of  surface-water  over,  whether  flowing  from  a  highway  or  any 
adjoining  land.  Nor  does  the  fact  that  the  land  filled  up  was  a 
swale  make  any  difference  in  the  owner's  rights,  provided  no  nato- 
rai  water-course  is  obstructed.  If  in  filling  up  his  lot  the  owner 
construct  a  drain  for  the  flow  of  surface-water  from  the  highway, 
which  had  been  accustomed  to  flow  across  his  lot,  and  afterward 
allow  the  drain  to  become  obstructed,  and  it  is  repaired  by  the 
town,  the  latter  can  maintain  no  action  to  recover  the  expense  of 
such  repairs.'' 

In  Parks  v.  OUy  of  Newburyport,  10  Gray,  28,  the  declaradoa 
alleged,  that  ''  there  ever  had  been  a  passage  for  water  over  the 
land  of  the  defendants  which  the  plaintiff  had  a  right  to  have  open, 
and  that  the  defendants  within  one  year  of  the  date  of  the  writ  had 
obstructed  said  passage-way  so  as  to  turn  the  water  upon  the  plaint- 
ifiTs  land,  by  reason  whereof  the  plaintiff's  well  was  destroyed."  The 
court  held  that  the  action  would  not  lie,  for  the  intermptioD  of 
mere  surface  drainings,  and  cited  Luther  v.  Winnigimmd  C9.y  9 
Cush.  171;  Ashhy  v.  WalcotL  11  id.  192. 

In  Oannon  v.  Hargadon,  10  Allen,  106,  it  was  held,  that  **  the 
owner  of  land  may  lawfully  occupy  and  improve  it  in  such  manner 
as  either  to  prevent  surface-water,  which  accumnUtes  elsewhere^ 
from  coming  upon  it,  or  altering  the  course  of  surface-water,  which 
Has  accumulated  thereon  or  come  upon  it  from  elsewhere,  although 
the  water  is  thereby  made  to  flow  upon  the  adjoining  land  of  so* 
other  to  his  loss."  The  same  principle  is  recognized  in  InhMlatUs 
of  Franklin  v.  Fi^k,  13  Allen,  211. 

In  Orant  v.  AUen,  41  Conn.  156,  it  was  held,  that  ^a  person  has 
no  right  without  permission  to  go  upon  his  neighbor's  land,  from 
which  surface-water  flows  upon  his  own,  and  put  earth  upon  it,  or 
dig  the  soil  for  the  purpose  of  turning  the  flow  of  the  water  from 
his  own  land.  And  it  is  no  justiflcation  of  the  act  that  the  flow  o( 
water  is  endangering  the  wall  of  his  house,  and  that  he  has  gives 
notice  to  the  owner  of  the  adjoining  lot,  and  the  latter  has  negiected 
to  take  any  action." 

In  Bowlsby  v.  Spe«r,  31  N.  J.  351,  it  was  held,  that  <'bo  hgUi 
right  of  any  kind  can  be  claimed  jure  naiura^  in  the  flow  of  snrte^ 
water,  so  that  neither  its  retention,  diversion  or  repulsion  is  aa 
actionable  injury,  even  though  damage  ensue."    In  that  case  thi 
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defendant  was  the  owner  of  land  situate  on  a  hill-side,  below  which 
were  the  premises  of  the  plaintiff.  Above  the  defendant's  land  was 
a  pond  occasioned  and  fed  exclnsiyely  by  rain-water.  In  times  of 
rain  this  pond  ran  over  and  with  other  surface-water  ran  down  and 
escaped  through  a  hollow  on  defendant's  land.  The  defendant 
erected  a  stable  on  his  laud  over  this  hollow,  and  thereby  caused  a 
portion  of  said  surface-water  to  run  on  to  the  land  of  the  plaint- 
iff.    '^  Held,  such  act  of  the  defendant  was  not  actionable." 

I  propose  now  to  examine  a  number  of  authorities  not  in  har- 
mony with  those  we  have  cited,  but  recognizing  contrary  princi- 
ples. 

In  Adams  t.  Walker^  34  Conn.  466,  the  action  was  for  causing 
an  injury  by  turning  the  surface-water,  which  accumulated  on  the 
defendant's  lot  from  rains  and  melting  snow,  upon  the  adjoining 
lot  of  the  plaintiff.  The  defendant  claimed  the  right  to  grade  his 
own  lot  as  he  pleased,  and  that  if  he  did  this  for  any  lawful  pur- 
pose of  his  own,  as  to  prevent  the  surface-water  from  flowing  into 
his  well,  and  had  no  malicious  intention  to  injure  the  plaintiff,  he 
was  not  liable  for  any  injury  resulting  consequently  therefrom  by 
the  surface-water  being  turned  by  such  grading  directly  upon  the 
plaintiff's  lot  where  it  had  not  previously  flowed.  Hinmak,  G.  J., 
delivering  the  opinion  of  the  court,  said :  ''  The  claim  is  briefly  this^ 
that  the  defendant  might  lawfully  so  grade  his  own  lot  as  to  turn 
the  surface-water,  which  incommoded  him,  upon  the  plaintiff's  lot 
to  his  injury,  if  he  had  no  malicious  motive,  and  was  seeking  only 
his  own  benefit  And  we  think  the  court  was  understood  by  the 
jury  as  sanctioning  this  claim  in  that  part  of  the  charge  where  they 
were  told,  that  if  they  should  find  that  the  defendant  in  grading 
his  lot  formed  a  basin  thereon,  and  that  he  did  this  merely  to  pre- 
vent the  surface-water  from  running  into  his  well,  or  doing  other 
damage  to  his  premises,  and  if  in  consequence  of  such  grading  and 
the  forming  of  such  basin  the  water  passed  from  the  defendant's 
land  upon  the  land  of  the  plaintiff  in  greater  quantities  and  in  dif- 
ferent places  than  it  had  done  before,  the  defendant  is  not  liable 
therefor. 

'^  The  court  undoubtedly  did  not  mean  to  be  understood  as  in- 
stmcting  the  jury,  that  a  party  might  lawfully  turn  the  surface- 
water  which  was  inconvenient  to  himself  directly  upon  his  neigh- 
bor's lot,  yet  we  think  this  is  the  purport  of  this  part  of  the  charge^ 
The  grading  of  this  lot  is  spoken  of  as  having  been  done  for  the 
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mere  purpose  of  preventing  his  snrface-water  from  running  into  his 
well,  or  doing  other  damage  to  his  premises.  There  was  snrhoe- 
water  on  his  lot  which  injured  his  well,  and  to  get  rid  of  it,  he  so 
graded  his  land  as  to  throw  the  water  upon  the  hmd  of  the  plaintiff; 
aud  the  jury  was  in  substance  told  that  for  the  injury  thus  caused 
no  action  would  lie,  unless  there  was  an  express  intention  to  iojore 
the  plaintifE.  As  thus  understood  the  charge  is  in  conflict  with  the 
doctrine,  that  a  party  has  no  right  to  discharge  the  rain-water  fall- 
ing upon  his  land,  or  upon  the  roofs  of  his  buildings,  upon  the  land 
of  his  neighbor. 

^'  It  of  course  is  immaterial  whether  the  water  is  turned  upon 
another's  land  by  means  of  a  spout  or  trough  projecting  from  the 
roof  of  a  building,  or  whether  it  is  led  there  by  a  gutter  or  ditch, 
or  turned  upon  it  by  means  of  an  embankment  upon  the  side  of  a 
hill.  The  effect  is  the  same,  in  turning  the  water  from  its  natural 
course  upon  another's  land,  and  the  injury  to  the  party,  upon  whose 
land  it  is  turned,  is  the  same  in  either  case." 

A  new  trial  was  granted.  The  syllabus  of  the  case  is:  ''A 
person  has  no  right  by  grading  the  surface  of  his  land,  to  turn  the 
surface-water,  which  ordinarily  falls  upon  or  flows  over  it,  upon  the 
adjoining  land  of  another.  And  it  makes  no  difference  that  he 
does  it  for  the  purpose  of  preventing  the  water  from  flowing  into 
his  well,  or  for  other  lawful  purpose,  and  with  no  intention  to  in- 
jure the  adjoining  owner." 

The  court  in  this  last  case  cites  no  authority.  The  case  is  readily 
distinguishable  from  Grant  v.  AlUn,  supra,  41  Conn.  156,  and  is 
not  overruled  by  it,  as  the  latter  case  only  decided,  that  '^a  person 
has  no  right  without  permission  to  go  upon  his  neighbor's  land, 
from  which  surface-water  flows  upon  his  own,  and  put  earth  upon 
it,  or  dig  the  soil,  for  the  purpose  of  turning  the  flow  of  the  water 
from  his  own  land." 

In  JfayoTy  etc.,  of  Oity  of  New  York  v.  Furzs,  3  Hill,  612,  it  was 
held,  that  "  the  corporation  of  the  city  of  New  York  are  bound  to 
repair  the  sewers,  etc.,  constructed  by  them ;  and  if  an  inhabitant 
be  injured  by  reason  of  their  neglect  in  this  particular,  he  ms; 
maintain  an  action  against  them  for  his  damages."  The  declars- 
tiou  alleged,  that  the  plaintiff  was  the  owner  and  occupant  of  a 
building  situated  upon  Pearl  street  in  said  city,  where  he  carried 
on  the  business  of  a  "baker  and  confectioner;"  that  there  were 
certain  basins,  culverts  and  sewers  in  said  street,  designed  for  con- 
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ducting  aud  carrying  off  the  water  running  in  and  upon  the  same, 
which  it  was  the  duty  of  the  city  to  keep  in  proper  condition  and 
repair ;  that  said  basins,  culverts  and  ser/ors  became  filled  up  and 
obstructed,  so  that  they  could  not  carry  off  the  water,  etc.,  and 
the  defendant  refused  and  neglected  to  remove  said  obstructions 
and  keep  said  basins,  eta,  in  proper  condition  and  repair,  whereby 
the  premises  of  the  plaintiff  were  overflowed,  and  his  bailding,  fix- 
tores,  eta,  with  a  large  quantity  of  flour,  sagar,  etc.,  upon  the 
premises  were  damaged,  etc.  The  plaintiff  recovered  a  judgment 
for  $750,  which  judgment  was  aflSrmed. 

In  Bochsster  White  Lead  Co,  v.  Roehestery  3  N.  Y.  463,  it  was 
said  that  ''a  municipal  corporation  in  the  construction  of  its  sewers, 
drains,  eta,  is  bound  to  exercise  that  care  and  prudence  which  a 
discreet  and  cautious  individual  would  use,  if  the  whole  loss  or  risk 
were  to  be  his  own,''  that  '^  where  a  duty  of  a  judicial  nature  is 
imposed  upon  a  public  body,  the  members  of  the  body,  it  seems,  are 
exempt  from  responsibility  by  civil  action  for  the  manner  in  which 
the  duty  is  performed;"  ♦  ♦  ♦  ^* but  where  a  duty  purely 
ministerial  is  violated,  or  negligently  performed,  by  a  public  officer 
or  body,  an  injured  party  may  have  redress  by  action,"  ♦  ♦  ♦ 
that  *'  an  ordinance  of  a  city  corporation  directing  the  construction 
of  a  work  within  the  general  scope  of  its  powers  is  a  judicial  act, 
for  which  the  corporation  is  not  responsible;  but  the  prosecution 
>f  the  work  is  ministerial  in  its  character,  and  the  corporation  must 
therefore  see  that  it  is  done  in  a  safe  and  skillful  manner."  To  the 
same  effect  is  Barton  v.  City  of  Syracuse,  36  N.  Y.  54,  where  it  is 
held,  that  ^'  in  the  construction  of  sewers  and  keeping  them  in  re- 
pair, municipal  corporations  act  ministerially,  and  are  bound  to 
exercise  needful  diligence,  prudence  and  care." 

In  Rhodes  v.  City  of  Cleveland^  10  Ohio,  159,  the  suit  was  an 
action  on  the  case  for  cutting  ditches  and  water-courses  in  such  a 
manner  as  to  cause  the  water  to  overflow  and  wash  away  the  plaintiff's 
land.  The  court  below  charged  the  jury,  that  ^'the  plaintiff  could 
not  sustain  the  action,  unless  he  showed  them  that  the  city  acted 
illegally,  or  if  within  the  scope  of  authority,  that  it  acted  mali- 
ciously." Under  this  charge  the  jury  found  for  the  defendant. 
Upon  the  hearing  of  the  writ  of  error  Lake,  G.  J.,  said  :  ^*  That 
the  rights  of  one  should  be  so  used  as  not  to  impair  the 
rights  of  another  is  a  principle  of  morals,  which  from  very 
remote  ages  has  been  recognized  as  a  maxim  of  law.     If  an 
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individual  exercising  his  lawful  powers  commit  an  injury,  the  ac- 
tion on  the  case  is  the  familiar  remedy.  If  a  corporation  acting 
within  the  scope  of  its  authority  should  work  wrong  to  another, 
the  same  principle  of  ethics  demands  of  it  to  repair  the  wrong ; 
and  no  reason  occurs  to  the  oourt  why  the  same  remedy  should  not 
be  applied  to  compel  justice  from  it.  *  *  *  It  does  not  appear 
to  me  a  sufficient  reason  against  sustaining  this  suit,  that  in  other 
States  the  remedy  is  not  extended  so  far.  But  no  decision  of  onr 
own  State  goes  to  deny  the  right  to  the  present  action.  In  the  two 
cases  reported  in  4  Ohio,  500, 514,  we  held  the  corporation  of  Cincin- 
nati liable  for  injury  done  by  grading,  either  illegally  or  malicionslj. 
This  was  regarded  as  carrying  the  law  beyond  decided  cases.  Li 
Scovil  T.  Oeddings^  7  Ohio,  562,  we  held  the  agents  of  the  trustees 
of  the  town  not  liable,  because  they  were  acting  within  their  juris- 
diction. In  Hickox  y.  (My  of  Olevelandf  8  Ohio,  544,  we  held  the 
city  not  liable  by  action  for  an  injury  by  grading,  because  the  stat- 
ute conferring  the  power  prescribed  a  form  of  assessing  damages,  bj 
which  compensation  might  be  made.  Upon  the  whole  we  beliere 
that  justice  and  good  morals  require  that  a  corporation  should  re- 
pair a  consequential  injury,  which  ensues  from  the  exercise  of  its 
functions,  and  that  if  we  go  further  than  adjudicated  cases  hare 
yet  gone,  we  do  not  transcend  the  line,  to  which  we  are  conducted 
by  acknowledged  principles.'^  The  court  held,  that  '^corporations 
are  liable  like  individuals  for  injuries  done,  although  the  act  was 
not  beyond  their  lawful  powers.'* 

In  Tootle  v.  Clifton,  22  Ohio  St  247 ;  8.  c,  10  Am.  Bep.  732,  it 
was  held,  that  ^'  the  erection  of  an  embankment  upon  one's  own 
land,  whereby  the  surface-water  on  the  adjoining  land  of  another 
is  prevented  from  flowing  in  its  natural  course,  and  caused  to  flov 
off  in  a  different  direction  over  the  land  of  the  latter,  is  a  nuisance, 
for  which  an  action  may  be  maintained  without  showing  actaal 
damage,  and  for  which  nominal  damages  at  least  may  be  recovered.** 
Welch,  C.  J.,  in  delivering  the  opinion  of  the  court  said:  "ETcry 
act  of  preventing  the  water  flowing  from  another's  laud  in  its  nat- 
ural channels,  and  causing  it  to  flow  over  his  land  without  his  con- 
sent, is  an  invasion  of  his  rights  and  therefore  actionable." 

In  Thurston  v.  City  of  St.  Joseph,  51  Mo.  510 ;  s.  a,  11  Am.  Bep. 
403,  the  gravamen  of  the  complaint  was,  that  through  negligence 
in  the  construction  of  a  sewer,  water  was  thrown  on  the  lot  of  the 
plaintiff,  and  thereby  her  property  was  injured.      The  oourt  held, 
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that  '^  the  work  of  constructing  sewers  is  ministerial  in  its  charac- 
ter ;  and  when  a  corporation  undertakes  this  work,  it  is  responsible 
in  a  civil  action  for  damages  caused  by  the  careless  or  unskillful 
pei-formance  of  the  work.  So  it  is  the  duty  of  corporations  to 
keep  sewers  in  repair,  and  if  they  are  negligently  permitted  to  be- 
come obstructed  or  filled  up,  so  as  to  cause  the  water  to  backflow 
and  do  injury,  there  is  a  liability  on  the  part  of  the  corporation 
having  control  over  them." 

In  Oiiy  of  Logamport  v.  Wright,  25  Ind.  512,  it  was  held,  that 
*^  an  ordinance  of  a  municipal  corporation  directing  the  construc- 
tion of  a  work  within  the  general  scope  of  its  power  is  a  judicial 
act,  for  which  the  corporation  is  not  responsible ;  but  the  execu- 
tion of  the  work  is  a  ministerial  act,  and  the  corporation  is  respon- 
sible that  it  be  done  in  a  safe  and  skillful  manner." 

In  OUy  of  Indianapolis  v.  Hufer,  30  Ind.  235,  the  action  was  to 
recover  damages  resulting  from  an  overflow  of  the  plaintiff's  lot 
and  dwelling  thereon  by  water,  caused  by  an  insufficient  and  care- 
lessly constructed  sewer  erected  by  the  city.  The  coui*t  held,  that 
**  an  incorporated  city  is  not  ordinarily  liable  for  consequential  in- 
juries to  private  property,  resulting  from  the  grading  and  improve- 
ment of  its  streets,  if  in  making  such  improvements  reasonable 
skill  and  care  be  used  to  avoid  the  injuries.  The  skill  and  care, 
which  is  incumbent,  relates  as  well  to  the  plan,  as  to  the  execution 
of  the  work  —  in  the  case  of  a  sewer,  to  its  capacity,  as  well  as  to 
the  mechanism  in  construction.'' 

In  Ellis  V.  Iowa  Oily,  29  Iowa,  229  the  plaintiff  claimed  that  the 
city  negligently  and  unskillfully  built  the  gutter  of  a  street  in  front 
of  her  lots,  so  that  the  basement  of  her  house  was  flooded,  and  dam- 
age was  done  to  the  house,  furniture,  etc.  The  street  had  been 
graded  before  the  level  of  the  plaintiff's  lots  in  accordance  with  the 
grade  established  by  the  city;  and  provision  was  made  to  carry  off 
the  water  that  would  flow  along  the  street  by  gutters.  The  plaintiff 
claimed  that  the  water  overflowed  from  the  gutter  and  her  lots 
were  flooded  in  consequence.  The  judgment  of  the  court  below  was 
for  plaintiff  and  was  affirmed.  The  Supreme  Court  held  that  ''if 
a  city  in  grading  its  streets  causes  the  work  to  be  done  in  a  careful 
and  skillful  manner,  it  will  not  be  liable  to  injury  to  property  re- 
sulting therefrom;  if  on  the  other  hand  the  work  is  done  in  an  un- 
skillful manner,  it  will  be  liable  for  such  injuries.  It  was  accord- 
ingly held,  that  if  the  city  in  filling  a  street  to  bring  it  up  to  the 
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established  grade,  whereby  it  was  raised  above  the  lots  of  the  plaint- 
iff, coDstracted  anskillfal  and  insufflcient  gntters,  by  reason  of 
which  the  water  was  cansed  to  flow  from  the  street  on  to  the  prem- 
ises of  plaintiff,  it  would  be  liable  for  injuries  to  the  property  re- 
sulting therefrom." 

In  Ifevins  v.  Oify  of  Peoria^  41  HI.  502,  it  appeared  that  the  city 
cansed  the  grade  of  a  part  of  Main  street  running  alon)^  the  bluff  to 
be  raised,  and  caused  other  work  to  be  done  for  the  purpose  of  di- 
recting the  flow  of  water  from  the  west  side  of  Main  street,  which 
was  its  natural  channel,  to  the  east  side  and  through  a  new  channel 
to  the  river,  thus  improving  the  drainage.  The  appellant  had  at 
that  time  a  water-cure  establishment  in  operation  on  the  east  side 
of  Main  street ;  and  he  claimed  that  the  work  undertaken  by  the 
city  was  badly  and  carelessly  done,  and  never  completed,  and  that 
in  consequence  thereof  his  house  and  grounds  were  flooded  at  anj 
considerable  rain  with  mud  and  water,  and  that  a  stagnant  pond 
covering  from  one  to  two  acres  was  formed  within  a  short  distance 
from  his  house,  rendering  it  unhealthy  and  ruining  his  business. 
The  court  held  that  a  city  has  no  more  power  over  its  streets  than 
a  private  individual  has  over  his  own  land ;  and  it  cannot  under 
the  plea  of  public  convenience  be  permitted  to  exercise  that  domin- 
ion to  the  injury  of  another's  property  in  a  mode  that  would  render 
a  private  individual  responsible  in  damages  without  being  responsi- 
ble itself.  The  same  law  that  protects  the  right  of  property  of  one 
private  individual  against  invasion  of  other  individuals  must  pro- 
tect it  from  similar  aggressions  on  the  part  of  municipal  corpon- 
tions.  A  city  may  elevate  or  depress  its  streets  as  it  thinks  proper, 
but  if  in  so  doing  it  turns  a  stream  of  mud  and  water  upon  the 
grounds  and  into  the  cellars  of  one  of  its  citizens,  or  creates  in  his 
neighborhood  a  stagnant  pond  that  brings  disease  upon  his  honae- 
hold,  it  should  not  bo  excused  from  paying  for  the  injuries  it  has 
directly  wrought 

In  City  of  Aurora  v.  Gillolty  5<;  111.  132,  the  action  was  case  to 
recover  damages  resulting  from  the  flooding  of  the  basement  of  the 
Aurora  House  in  said  city  occupied  by  the  plaintiffs,  the  flooding 
occurring,  as  was  alleged,  by  reason  of  the  gutters  on  both  sides  of 
^lain  street  being  filled  up,  and  being  otherwise  defective.  The 
case  of  Nevxns  v.  City  of  Feoria,  suproy  was  approved  and  the 
same  principles  again  laid  down. 

In  City  of  Aurora  v.  Reed,  57  111.  30 ;  8.  c,  1 1  Am.  Bep.  1,  i* 
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was  held,  that  '*  where  the  city  through  its  proper  officer  fixes  the 
^^rade  of  a  Btreet,  and  property  owners  improve  the  street  under  the 
direction  of  the  officer,  and  the  improyement  of  the  street  is  so 
made  that  water  from  rains  and  melting  snow  runs  to  and  dis- 
cbarges itself  over  a  lot  owned  by  an  individnal,  the  city  is  liable 
for  damage&  The  city  has  no  right  to  turn  surface-water  on  priv-* 
ate  property,  nor  does  it  change  the  principle,  that  the  street  was 
improved  before  the  lot  was.  Nor  does  it  change  the  liability  of 
the  city  by  showing  that  other  property  owners  on  the  street  filled 
up  a  portion  thereof  in  front  of  their  lots,  so  as  to  turn  the  water 
on  plaintiff's  house.  If  the  officials  of  a  city  permit  persons  to  place 
obstructions  in  the  streets,  the  city  will  be  liable  for  injury  result- 
ing therefrom.  It  is  no  defense  to  show  that  plaintiff  might  have 
dug  ditches  that  would  have  protected  his  property.  He  was  under 
no  legal  obligation  to  do  so;  and  the  city  was.  It  was  the  duty  of 
the  city  to  provide  proper  sewerage  to  carry  off  such  water.  It  is 
armed  with  ample  power  to  provide  proper  means  therefor;  if  nec- 
essary, it  could  condemn  ground  for  the  construction  of  sewers,  or 
use  the  streets  therefor  as  far  as  practicable."  To  the  same  effect 
is  GUy  of  Alton  v.  Hope,  68  111.  167. 

In  PeUigrow  v.  Village  of  EuansviUe^  35  Wis.  223;  8.  o.,  3  Am. 
Bep.  50,  it  was  held,  that  **  the  owner  of  land  on  which  there  is  a 
pond  or  reservoir  of  surface  water,  cannot  lawfully  discharge  it 
through  an  artificial  channel  directly  upon  the  land  of  another 
greatly  to  his  injury.  A  municipal  corporation  has  no  greater 
power  than  natural  persons  in  this  respect  except  through  an  exer- 
cise of  the  right  of  eminent  domain.  The  fact,  that  such  artificial 
channel  does  not  extend  entirely  to  the  other  party's  land,  will  not 
affect  the  question."  These  principles  were  announced  through 
Dixon,  0.  J.  In  the  opinion  he  attempts  to  reconcile  some  of  the 
Massachusetts  decisions  with  those  principles;  but  I  do  not  think 
they  can  be  reconciled  in  any  way.  In  some  States  in  the  east 
municipal  corporations  are  not  held  responsible  for  the  manner  of 
disposing  of  surface-water,  no  matter  how  injurious  to  the  property 
of  the  citizen.  In  the  west  such  corporations  are  held  responsible 
for  such  injuries,  as  we  have  seen  by  a  review  of  the  authorities. 

In  Ashley  v.  Oity  of  Port  Hwron^  35  Mich.  296  ;  s.  c,  24  Am. 
Bep.  552,  the  action  was  instituted  to  recover  damages  for  an  in- 
jury caused  to  the  house  of  the  plaintiff  by  the  cutting  of  a  sewef 
under  the  direction  of  the  city  authorities  and  under  city  legisla- 
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tJoQ,  the  validity  of  which  was  not  qnestioned.  The  neoeasary  re- 
salt  of  cutting  the  aewer,  the  plaintiff  claimed,  was  to  collect  and 
throw  large  quantities  of  water  upon  his  premises,  which  otherwise 
would  not  have  flowed  upon  theoL  The  court  held,  that  '^  a  city 
is  held  liable  for  injury  to  plaintiff's  house,  resulting  from  the  cat- 
ting of  a  sewer  by  the  city  authorities  in  such  a  manner  as  to  cause 
the  collection  of  large  quantities  of  water,  which  otherwise  would 
not  have  flowed  there,  and  which  were  thereby  thrown  upon  his  prem- 
ises. Such  an  invasion  of  another's  premises  is  ar  trespass,  as  moch  as 
would  be  the  sending  of  people  there  with  picks  and  spades  to  cnt 
a  street  through  them."  Gooley,  G.  J.,  in  delivering  the  opinion 
of  the  court  said:  '^It  is  manifest  from  the  authorities,  that  they 
recognize  in  municipal  authorities  no  exemption  from  responsibil- 
ity, where  the  injury  an  individual  has  received  is  a  direct  inJDrj, 
accomplished  by  a  corporate  act,  which  is  in  the  nature  of  a  trespass 
upon  him.  The  right  of  an  individual  to  the  occupation  and  en- 
joyment of  his  premises  is  exclusive,  and  the  public  authorities 
have  no  more  liberty  to  trespass  upon  it  than  has  a  private  individ- 
ual. If  the  corporation  send  people  with  picks  and  spades  to  cat  a 
street  through  it,  without  first  acquiring  the  right  of  way,  it  is  lia- 
ble for  a  tort ;  but  it  is  no  more  liable  under  such  circumstances, 
than  it  is  when  it  pours  upon  his  land  a  flood  of  water  by  a  pablic 
sewer  so  constructed  that  the  flooding  would  be  a  necessary  result. 
The  one  is  no  more  unjustiflable  than  the  other,  and  no  more  an  ac- 
tionable wrong  than  the  other.  Each  is  a  trespass;  and  in  each 
instance  the  city  exceeds  its  lawful  jurisdiction.  A  municipal 
charter  never  gives,  and  never  could  give,  authority  to  appropriate 
the  freehold  of  a  citizen  without  compensation,  whether  it  be  done 
by  an  actual  taking  of  it  for  streets  or  buildings,  or  by  flooding  it 
so  as  to  interfere  with  the  owner's  possession .  His  property-right 
is  appropriated  in  the  one  case  as  much  as  in  the  other." 

Judge  Gooley  in  his  recent  and  most  excellent  work  on  Torts, 
page  580,  after  reviewing  the  authorities  on  this  subject,  comes  to 
the  following  conclusion:  "Where  the  surface-waters  are  collected 
and  cast  in  a  body  upon  the  proprietor  below,  unless  into  a  natoral 
water-course,  the  lower  proprietor  sustains  a  legal  injury  and  may 
have  his  action  therefor."  He  says  this  is  the  rule  that  has  been 
applied  to  municipal  corporations ;  and  he  further  says  of  manici- 
pal  corporations  :  "  While  they  are  not  bound  to  construct  sewers 
or  drains  to  protect  adjoining  owners  against  the  flow  of  sarfaoe- 
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water  from  the  public  ways,  yet  if  they  aotnally  construct  such  as 
mast  carry  water  upon  adjacent  lands,  they  are  liable,  as  much  as 
they  would  be  if  they  had  invaded  such  lands  by  sending  in  their 
'Servants  or  otherwise."  We  think  Judge  Cooley  reached  a  sound 
■and  just  conclusion. 

A  number  of  the  authorities  we  have  cited  recognize  the  princi- 
ple that  individuals  and  municipal  corporations  have  the  right  to 
•dispose  of  surface-water  in  any  manner  they  please,  to  prevent  its 
flow  from  adjoining  lands  upon  their  premises,  although  the  result 
may  be  to  flood  the  adjoining  land,  or  to  expel  it,  throw  it  upon 
the  lands  of  their  neighbors,  and  in  either  case  are  not  liable  to  an 
tuition.  These  cases  seem  to  lose  sight  entirely  of  the  wholesome 
principle  of  ethics  as  well  as  law,  that  a  man  may  use  his  own 
property  in  any  manner  he  pleases,  provided  he  does  not  thereby 
interfere  with  the  rights  of  his  neighbor.  Some  of  the  authorities 
«eem  to  regard  a  municipal  corporation  as  a  little  monarchy  acting 
for  the  public  good,  and  absolutely  without  any  responsibility  for 
injuries  inflicted  upon  individuals  in  case  of  raising  or  depressing 
the  grade  of  the  streets  and  thereby  changing  the  natural  course  of 
the  surface-water;  and  if  by  means  of  its  improvements  it  throws 
it  upon  the  adjacent  property-holder  to  his  great  detriment  and 
loss,  and  he  complains,  the  answer  is  :  ^^  solus  populi  est  suprema 
^«r;"andif  he  still  insists  that  he  has  been  greatly  injured  and 
ought  to  be  compensated,  the  final  and  crushing  answer  is:  *^  dam- 
num  absque  injuria, ''  and  the  poor  sufferer,  thinking  the  law  is 
against  him,  submits  with  the  best  grace  he  can.  I  see  no  reason 
why  a  municipal  corporation  should  be  exempt  from  liability, 
where  it  commits  an  act  in  the  nature  of  a  trespass  to  the  injury  of 
a  citizen  in  carrying  on  its  works  of  iraproTement,  even  though  it 
has  the  right  to  grade  its  streets  in  such  manner  as  it  determines. 

It  IS  not  necessary  to  determine  in  this  case  whether  the  munici- 
pal corporation  would  be  liable  for  injuries  done  to  the  jirop- 
€rty  of  citizens  while  grading  the  streets,  if  such  grade  had  been 
established  by  the  city,  and  the  work  was  executed  with  skill  and 
iSAve  according  to  the  plan  so  adopted  ;  but  where  a  city  in  grading 
its  streets  by  cutting  ditches  and  drains  collects  surface-water,  and 
<»8t8  it  in  a  body  upon  the  lot  or  ground  of  the  proprietor  below, 
unless  it  is  so  cast  into  a  natural  water-course,  the  proprietor  sus- 
tains a  legal  injury  and  may  have  his  action  therefor. 

The  allegation  in  the  declaration  in  this  case  is,  that  the  city  of 
Vol.  XXXVI r—0^ 
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Charleston  **  did  negligently,  carelesBlj,  wantonly,  and  im] 
eiitlj,  cut  and  dig  snndry  snperficial  water-drains  or  slaioea  in  the 
neighborhood  of  said  properly,  to  wit :  on  Morris  and  Brooks  streets, 
within  the  corporate  limits  aforesaid,  whereby  and  for  that  purpose 
the  surface-water  in  large  quantities  for  the  distance  of  one  mile, 
or  thereabouts,  above  the  said  corporate  limits  and  dwelling  and 
lot,  and  for  a  groat  distance  in  front  and  rear  of  said  dwelling  and 
lot,  within  said  corporate  limits,  and  which  said  surface-water  had 
theretofore  passed  through  the  said  city  by  the  natural  drainage 
aforesaid,  and  without  approaching  or  in  any  manner  injuring  the 
plaiutifTs  said  property,  was  and  is  conducted  to  and  concentrated 
upon  the  said  lot  and  garden  of  the  plaintiff,  and  in  such  quantity 
as  to  inundate  the  same,  or  a  large  portion  thereof,  and  of  some  of 
the  adjoining  lots,  to  the  depth  of  about  six  feet,  and  coveringaboat 
four  acres  of  the  said  lots,  the  said  defendant  having  failed  to  make 
or  provide  adequate  means  to  drain  or  carry  off  the  said  surface- 
>vater,  so  wantonly  and  improvidently  conducted  to  and  concentimted 
upon  the  plaintiff's  property,  as  aforesaid,  whereby  and  by  means 
whereof,  etc.** 

This  allegation  certainly  shows  a  cause  of  action  against  the  eity. 
It  was  the  duty  of  the  city  in  making  its  improvements  upon  the 
streets  to  use  such  skill  that  the  improvements  so  made  shonld  not 
change  the  course  of  the  surface-water  in  such  manner  as  te 
materially  injure  the  property  adjoining  thereta  The  city  is  armed 
with  full  power  to  do  this,  and  if  it  fails  in  such  cases  to  provide 
proper  drainage,  it  is  answerable  for  the  damage  it  does  such  prop* 
erty-holders. 

[But  on  another  ground] 

Judgment  rwer$$d,  cause  rtmmkbi 

The  other  judges  concurred. 
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JoHKsoN  y.  City  of  Parkbbsbubo. 

ConaUMionailaw — damage  to  private  prapertif for pubHc U9e — exeoiMmqf 

Where  a  dty  in  efaanging  the  gnde  of  etreets  peniuuiently  injuies  private 
property,  and  thus  infringes  the  explicit  provision  of  the  bill  of  rights,  that 
private  property  shall  not  be  taken  or  damaged  for  pablie  use  wlthoot  com- 
pensation, an  action  lies  for  the  injary,  althoagh  no  statute  has  ever  been 
enacted  for  the  enforcement  of  this  constitutional  provision. 

ACTION  for  damages  to  real  property.    The  opinion  shows  the 
point     The  plaintiff  had  judgment  below. 

£,  M'  Ambler,  for  plaintiff  in  error. 

J.  0.  McCluer,  for  defendant  in  error. 

JoHKSOK^  J.  Independent  of  the  statnte  set  out  in  the  declara- 
tion,  does  the  plaintiff  in  his  declaration  set  up  a  canse  of  action. 
Hard  as  it  seems^  the  sweeping  current  of  both  English  and 
American  decisions,  wholly  unbroken  except  by  the  Supreme  Court 
of  OhiOyis  that  at  common  law  a  municipal  corporation  is  not  liable 
for  consequential  damages  arising  from  a  change  in  the  grade  of  a 
street,  to  one  whose  land  is  not  taken,  although  his  improvement 
has  been  made  on  his  lot  in  conformity  to  a  former  grade ;  that 
the  municipal  corporation,  as  trustee  for  the  public,  has  the  right  to 
change  the  grade  of  the  streets  whenever  in  its  opinion  the  public 
good  requires  it  and  if  the  owners  of  adjoining  property  are  in- 
jured by  raising  or  depressing  the  street,  no  action  lies^igainst  the 
corporation ;  it  is  damnum  absque  injuria.  It  is  unnecessary  to 
cite  the  anthorities  upon  this  proposition.  For  a  collection  of  them 
see  Cooley  Const  Lim.  542  and  notes. 

Oases  have  sometimes  arisen,  in  which  it  was  a  nice  question 
whether  the  injury  done  to  the  property  was  not  of  such  a  charac« 
ter  as  to  constitute  a  **  taking  "  thereof.  In  the  cases  otPumpelltf 
V.  Oreen  Bay  Co.,  13  Wall.  180,  and  Baion  y  P  B,  Co.,. 51  N.  H. 
504;  8.  c,  12  Am.  Bep.  147,  plaintiffs'  lanas  were  hooded  in  such  a 
way  as  to  make  them  worthless  to  the  owners,  the  injury  being 
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Deniiaueuc^  and  the  courts  held  that  in  these  cases  the  lands  weie 
lakeu.  Many  cases  have  arisen  where  under  the  common  law  it 
was  held  that  municipal  corporations  were  liable  for  throwing  sar- 
face-water  on  adjoining  lots  while  grading  their  streets.  See  a  re- 
view of  the  cases  on  this  subject  in  Oillison  v.  City  of  CharlegioHy 
stivra.*  But  there  is  a  large  class  of  cases  like  the  case  before  us, 
where  it  has  been  uniformly  held  at  common  law,  that  the  plaintiff 
had  no  right  of  action.  Judges  have  frequently  regretted  that  the 
]aw  was  so  laid  down,  and  have  pointed  out  the  remedy  for  the  in- 
justice, but  under  the  common  law  were  themselves  powerless  to 
prevent  it. 

Parker,  G.J,  in  Callefidery.  Marsh,  1  Pick.  433,  said:  '*  Gases 
apparently  hard  will  occur ;  the  present  is  such  a  one.  The 
plaintiff's  house  has  been  standing  twenty  years,  and  he  had 
reason  to  expect  that  in  any  contemplated  improvement  in  the 
streets  his  liability  to  expense  would  have  been  attended  to  by  the 
city  authorities.  »  ♦  *  If  the  reducing  or  raising  of  streets, 
which  have  been  laid  out  for  a  definite  number  of  years,  and  on 
which  houses  have  been  erected,  should  be  made  a  matter  of  adju- 
dication like  that  of  altering,  widening  or  turning  a  street,  subject 
to  the  same  provision  for  damages,  the  mischief  would  be  cnred; 
for  although  theoretically  all  this  may  be  considered  as  determined, 
when  the  street  is  originally  laid  out,  yet  practically  there  may  be 
cases,  whore  this  just  provision  has  been  overlooked.  *  *  *  That 
it  might  be  proper  for  the  legislature  by  some  general  act  to  pro- 
vide, that  losses  of  the  kind  complained  of  in  this  suit  should  be 
compensated  by  the  town  or  city  within  which  improvements  may 
\h*  made  for  the  public  good,  or  by  the  owner  of  land  which  may 
be  particularly  benefited,  is  not  for  us  to  deny,  but  without  anch 
legislative  provision  we  have  no  authority  upon  the  subject,  it 
being  clear  that  by  the  common  law,  as  well  as  by  our  statutes,  the 
defendant  in  this  action  is  not  liable  to  damages.  In  no  case  can  a 
person  be  liable  to  an  action  as  for  a  tort  for  an  act  which  be  is 
authorized  by  law  to  do*;  and  as  the  statute  authorizes  snrvejon 
to  amend  roads  and  streets  by  digging  them  down  and  building  them 
up,  when  necessary,  the  legislature  not  being  prohibited  by  Uie 
Gonstitution  from  enacting  such  a  statute,  we  think  the  defendant 
IS  entitled  to  judgment." 

(y Connor  v.  Pittsburgh,  18  Penn.  St.  187,  was  an  action  of  ties- 

*  Ante,  p.  763. 
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on  the  case  brought  by  Michael  O'Connor;,  Roman  catholic 
bidhop  of,  Pittsbnrgh,  for  the  use  of  the  Roman  catholic  congrega- 
tion of  St  Paul's  church,  Pittsburgh,  against  the  mayor,  alderman, 
and  citizens  of  Pittsburgh.  The  church  was  much  damaged,  aye, 
ruined,  by  lowering  the  grade  of  the  street  The  jury  found  a  ver* 
diet  for  $4,000  damages  for  plaintiff,  notwithstanding  which  Low- 
Bis,  J.,  entered  judgment  on  a  reserved  question  for  the  defendants. 
Tn  the  Supreme  Court,  Oibsok,  C.  J.,  said.  "  We  have  had  this 
cause  reargued  in  order  to  discover,  if  possible,  some  way  to  relieve 
the  plaintiff  consistently  with  law;  but  I  grieve  to  say  we  have  dis- 
covered none.  To  the  Commonwealth  here,  as  to  the  king  in  Eng- 
land^ belongs  the  franchise  of  every  highway  as  a  trustee  lor  the 
public;  and  streets  regulated  and  repaired  by  the  authority  of  a 
municipal  corporation  ai*e  as  much  highways  as  are  rivers,  railroads, 
canals,  or  public  roads  laid  out  by  the  authority  of  the  Quarter 
Sessions.  *  *  *  It  must  be  admitted  that  while  it  is  inequit- 
able to  injure  the  property  of  an  individual  for  the  benefit  of  the 
many,  it  will  be  impossible  for  a  corporation  to  bear  the  pressure 
of  successive  common-law  actions  for  the  continuance  of  a  nuisance, 
each  verdict  being  more  severe  than  the  preceding  one.  The  modi- 
fication of  the  remedy  would  be  for  the  legislature,  which  can  turn 
compensation  for  a  permanent  detriment  into  the  price  of  a  pro- 
spective license;  but  to  attain  complete  justice,  every  damage  to  pri- 
vate property  ought  to  be  compensated  by  the  State  or  corporation 
that  occasioned  it,  and  a  general  statutory  remedy  ought  to  be  pro- 
vided to  assess  the  value.  The  constitutioual  provision  for  the  case 
of  private  property  taken  for  public  use  extends  not  to  the  case  of 
property  xwfured  or  destroyed;  but  it  follows  not  that  the  omission 
may  not  be  supplied  by  ordinary  legislation.  No  property  was 
taken  in  this  instance;  but  the  cutting  down  of  the  street,  conse- 
quent on  the  reduction  of  its  grade,  left  the  building  useless  and 
the  ground  on  which  it  stood  worth  no  more  than  the  ex][)ense  of 
sinking  it  to  the  common  level.  The  loss  to  the  congregation  is  a 
total  one,  while  the  gain  to  the  holders  of  property  in  the  neighbor* 
hood  is  immense.  The  Legislature  that  incorporated  the  city  never 
dreamed  that  it  was  laying  the  foundation  of  such  injustice;  but  as 
the  charter  stands,  it  is  unavoidable." 

There  is  in  the  written  Constitutions  of  all  the  States  ample  pro- 
tection against  the  taking  of  private  property  for  public  use  without 
inst  compensation.    But  observation  teaches  us  that  often  private 
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property  is  rendered  almost  if  not  quite  valneless  by  public  im- 
pravements  where  not  one  foot  of  it  is  takmL  This  was  the  case,  as  the 
court  informs  us^  in  0^  Conner  y.  PUUhurg ;  and  yet  at  commoii 
law  there  was  absolutely  no  redress  for  the  sufferer.  A  man  owni 
a  little  strip  of  land  near  the  line  of  a  proposed  railroad;  there  may 
be  land  condemned  up  to  his  line,  the  road  being  located  on  the 
land  of  his  neighbor;  the  road  benefits  his  neighbor  because  he  has 
a  large  farm  and  the  couTeniences  are  considerable  to  him,  while 
the  small  strip  is  almost  ruined.  The  one  gets  damages  for  the 
land  taken,  but  the  other  gets  no  damages  for  the  injury  inflicted. 
A  municipal  corporation  makes  a  change  in  the  grade  of  a  princi- 
pal street  One  man  owns  a  beautiful  mansion  on  the  summit  of 
the  hilL  A  change  m  the  grade  would  be  a  great  benefit  to  the 
whole  city,  and  particularly  to  the  owners  of  lots  on  said  street 
who  have  not  yet  built  thereon  y  the  council  of  the  city  determine 
to  make  the  change ;  a  cut  up  to  the  very  line  of  the  man's  lot  on 
the  summit  is  made  fifteen  feet  deep  y  everybody  in  the  city  except 
that  man  is  benefited,  but  his  property  is  ruined;  he  cannot  use 
it  as  it  is,  and  if  it  were  practicable  to  lower  his  brick  mansion,  it 
would  cost  him  more  than  it  is  worth.  The  common  law  says  he 
is  without  remedy.  His  property  was  not  taken  for  public  use ;  hot 
was  it  not  damaged  for  public  use  P  and  is  not  the  injury  the  same 
iu  character,  if  not  in  extent,  as  if  it  had  been  actually  taken  ? 
Why  should  one  man  suffer  all  the  loss  for  the  benefit  of  the  public  ? 
If  the  change  was  necessary  for  the  public  good,  does  not  justice 
require  that  the  public,  for  whose  good  it  was  made,  should  pay  for 
the  damages  occasioned  by  it?  This  rule  puts  all  the  citiseiis 
upon  an  equality ;  the  common-law  rule  makes  the  one  suffer  for 
the  many. 

It  was  to  prevent  this  manifest  injustice,  that  section  nine  of  the 
Bill  of  Bights  in  the  Gonstitution  of  West  Virginia  was  inserted 
theiein  and  adopted  by  the  people.     That  section  is: 

**  Private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  ;  nor  shall  the  same  be  taken  by  an; 
company  incorporated  for  the  purpose  of  internal  improvement, 
until  just  compensation  shall  have  been  paid,  or  secured  to  bo  psid, 
to  the  owner ;  and  when  private  property  shall  be  taken,  or  dam- 
aged, for  public  use,  or  for  the  use  of  such  corporations,  the  com- 
p<M)&Htion  to  the  owner  shall  be  ascertained  in  such  manner  as  may 
be  prescribed  by  general  law.     Provided^  that  when  required  by 
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either  of  the  parties^  such  compensation  shall  be  ascertained  by  an 
impartial  jnry  of  twelve  freeholders,^ 

The  effect  of  this  section  is,  to  declare  that  a  man's  property- 
rights  shall  not  be  invaded  for  public  nse  nnless  he  receives  just 
compensation,  and  that  his  right  of  property  shall  not  be  invaded 
by  a  damage  inflicted  upon  it,  though  the  property  is  not  taken,  us 
well  as  that  the  corpus  of  the  property  itself  shall  be  protected 
from  such  invasion. 

Section  thirteen  of  article  2  (the  Bill  of  Bights)  of  the  Con- 
stitution of  Illinois  adopted  in  1870,  is  asfoUows :  *^  Private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  Such  compensation,  when  not  made  by  the  State, 
ahall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law.  The 
fee  of  land  taken  for  railroad  tracks,  without  consent  of  the  owner 
thereof,  shall  remain  in  such  owner,  subject  to  the  use  for  which 
it  was  taken.''  The  Supreme  Court  of  Illinois  has  repeatedly  held, 
that  this  clause  of  the  Constitution  extended  protection  to  property 
not  actually  taken  for  public  use,  but  damaged  for  such  use.  City 
of  Pekin  V.  Breretan,  67  111.  477  ;  8.  c. ,  16  Am.  Bep.  629 ;  OUy  of 
PekifiY,  WinhUy  77  III.  56 ;  City  of  Bloomington  v.  Brokaw,  id.  194 ; 
City  of  Shawneetoton  v.  Mason,  82  id.  337  ;  City  of  Elgin  v.  Baton, 
S3  id.  535.  The  facts  of  the  last  case  were  very  similar  to  those  in 
tlie  case  at  bar,  ^nd  Walker,  J.,  who  spoke  for  the  whole  court, 
after  quoting  from  the  Constitution,  that  '*  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation," 
sziid  :  "  Now  this  was  private  property  and  the  improvement  was 
being  made  for  public  use ;  and  if  the  property  was  damaged 
thereby,  the  appellee  is  entitled  to  just  compensation  for  such 
damage." 

The  cases  cited  from  Illinois,  by  the  counsel  for  the  city  in  his 
argument,  which  were  decided  since  the  case  in  83  111.,  all  arose 
bc»fore  the  adoption  of  the  Constitution  of  1870.  In  Transporta' 
lion  Company  v.  Chicago,  99  U.  S.,  cited  by  counsel  for  the  city, 
and  which  arose  in  Illinois,  and  was  decided  by  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois,  Strong, 
J.,  said:  ^*  The  present  Constitution  of  Illinois  took  effect  on  the 
8th  day  of  August,  1870,  after  the  work  of  constructing  the  tunnel 
had  been  substantially  completed.  It  ordains  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation.    This  is  an  extension  of  the  common  provision  for  the 
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protection  of  private  property;  but  it  has  no  application  lo  this 
case^  as  was  decided  in  Cincago  t.  Rumsey.^  The  reason  why  it 
was  held  in  Chicago  v.  Rumsey,  87  111.  348,  that  the  Constitution 
of  1870  had  no  application  to  the  case,  was,  as  the  coart  say, 
''So  far  as  the  city  caused,  or  could  cause,  this  act  to  be  done 
(the  act  complained  of),  it  did  so,  not  only  before  the  adoption  of 
the  present  Gonstitution,  but  even  before  the  delegates  were  elected 
who  framed  that  instrument." 

It  is  clear  then  that  if  a  municipal  corporation,  in  changing  the 
grade  by  raising  or  depressing  its  streets,  permanently  damages  the 
private  property  of  an  individual,  without  acquiring  the  right  to 
do  so,  and  if  demanded,  by  paying  just  compensation  therefor, 
violates  section  9  of  the  Bill  of  ittghts,  which  declares  that 
**  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation."  But  it  is  insisted  by  counsel  for  Parkersbaii^ 
that  the  section  of  the  Constitution,  just  quoted,  does  not  operate 
€X  propria  vigorsy  and  that  so  far  as  it  refers  to  damaging  property, 
no  statute  has  been  passed  putting  it  in  operation,  and  until  so  put 
in  force  by  legislation  the  common  law  prevails,  and  it  is  not  liable 
for  damages.  It  is  true  that  no  such  statute  has  yet  passed,  ss 
chapter  114  of  acts  of  1875,  only  provides  for  the  ascertainment 
and  payment  of  damages  to  the  residue  of  a  tract  of  land  where 
a  part  has  been  taken.  As  far  as  the  city  is  concerned  it  is  very 
true  that  the  second  clause  of  the  section  is  not  self-executing, 
because  it  says,  *^  where  private  property  shall  be  taken  or  damaged 
for  public  use  or  for  the  use  of  such  corporation,  the  compen- 
sation to  the  owner  shall  be  ascertained  in  such  manner  as  may  be 
prescnbed  by  general  law;  provided,  that  when  required  by  either 
of  the  parties,  such  compensation  shall  be  ascertained  by  an  impar- 
tial jury  of  twelve  freeholders."  It  required  legislation  to  carry 
out  this  clause  of  the  section.  See  SuperviMorn  of  Doddridge  Co. 
V.  Stout,  9  W.  Va.  703 ;  Chahoon's  case,  20  Gratt  733 ;  Lamb 
Y.Lane,  4  Ohio  St.  167;  Wateon'e  Ea^r  v.  TVuHees  of  PhawU 
Township,  21  id.  666.  In  the  last  cited  case  the  statute  provided, 
that  the  trustees  of  the  township  might  locate  ditches  or  drains 
upon  lands  adjoining  or  lying  near  a  public  road,  whenever  in  the 
judgment  of  the  trustees  such  ditches  or  drains  are  necessary  for 
the  benefit  of  the  road,  but  made  no  provision  for  compensation  to 
the  owner  in  money  to  be  assessed  by  a  jury  for  the  land  appropri- 
ated for  such  ditches  or  drains.     The  court  held,  that  *•  for  want  of 
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Bach  proYision  an  appropriation  of  land  for  a  ditch  or  drain  Under 
the  act  would  be  in  contravention  of  section  19  of  article  1 
of  the  Constitntion,  which  proTtdes  that  when  private  property  is 
taken  *  for  the  purpose  of  making  or  repairing  roads  *  *  *  a 
compensation  shall  be  made  to  the  owner  in  money  •  *  *  *  and 
Buch  compensation  shall  be  assessed  by  a  jury.'  The  Constitution 
in  this  particular  does  not  execute  itself."  But  they  did  not  hold, 
that  because  no  provision  had  been  made  whereby  they  could  take 
the  property  by  paying  a  just  compensation  for  it,  therefore  they 
could  take  it  nevertheless,  and  be  exempt  from  action.  The  court 
perpetuated  an  injunction  restraining  them  from  taking  it  at  all. 

The  private  right  of  the  individual  was  secure  under  the  Consti- 
tution. That  part  did  execute  itself.  It  contained  a  positive  in- 
hibition  on  the  part  of  the  legislature  to  pass  any  law,  by  which  an 
individuars  private  property  could  be  taken  or  damaged  for  public 
nee  without  compensation. 

In  Pumpelly  v.  Oreen  Bay  Co.y  and  Eaton  v.  B,  G.  <£  M.  R.  R 
Co.,  supray  the  parties  were  acting  under  grant  from  the  legislatlire 
of  the  States  respectively;  but  in  both  cases  it  was  held,  that  they 
could  not  in  making  their  improvements  invade  the  rights  of  pri- 
vate property  by '^taking''  the  same  without  just  compensation, 
and  that  in  doing  so  they  were  liable  to  an  action.  I  have  nowhei-e 
seen  it  contended  that  a  clause  of  a  Constitution,  which  declares 
that  '^  private  property  shall  not  be  taken  for  public  use  without 
just  compensation,'^  requires  legislation  to  put  it  in  force.  It  has 
always  been  regarded  as  self  executing.  It  is  a  limitation,  not  only 
upon  the  rights  of  individuals  and  corporations,  but  also  upon  the 
legislatures  of  the  States. 

When  the  words  "  or  damaged ''  were  incorporated  into  the  Con- 
stitution of  West  Virginia,  in  addition  to  the  words  '^private  prop- 
erty shall  not  be  taken,"  the  effect  was  as  effectually  to  protect 
private  property  from  being  damaged  for  public  use  without  just 
compensation  as  to  prevent  it  from  being  taken  for  the  same  pur- 
pose  without  just  compensation.  So  the  Supreme  Court  of  Illinois 
held  in  the  case  of  City  of  Elgin  v.  Eaton,  supra. 

In  that  case  the  court  say:  ''In  this  case  the  city  entered 
upon  the  improvement  of  the  street  after  the  adoption  of  our  pres- 
ent Constitution,  and  before  the  passage  of  our  eminent  domain 
law.  The  rights  of  the  parties  were  then  fixed,  and  cannot  be 
altered  by  subsequent  legislation;  and  the  riglit  to  recover  damage 
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was  givea  by  tlit  Constitution.     The  first  clause  of  section  9  of 
our  bill  of  rights  ex  propria  vxgore  protects  the  private  property  of 
an  individual  from  damage  for  public  use  without  just  compensa- 
tion.''   There  is  nothing  in  the  position  we  have  taken  that  is  in 
conflict  with  the  principles  laid  down  by  this  court  in  Supervisors 
of  Doddridge  Cotinty  v.  Stout^  supra,  and  Speidd  v.  SMoseer,  13 
W.  Va.  686,  or  the  principles  of  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Groves  v.  Slaughter,  15  Pet.  449.    The 
principles  of  these  cases  are  readily  distinguishable  from  the  prin- 
ciples we  hold  in  this  case.     But  it  is  insisted  that  the  Legislature 
has  provided  no  remedy  in  a  case  like  this.    If  a  new  right  is  cre- 
ated by  statute  and  no  remedy  prescribed  for  the  party  aggrieved 
by  the  violation  of  such  right,  the  court  upon  the  principle  of  a 
liberal  or  comprehensive  interpretation  of  the  statute  will  presume 
that  it  was  the  intention  of  the  legislature  to  give  the  party  ag- 
grieved a  remedy  by  a  common-law  action  for  a  violation  of  his 
statutory  right,  and  he  will  be  permitted  to  recover  in  an  appropri- 
ate action.     Sedg.  on  Stat,  and  Const  Law,  92,  and  cases  cited ; 
2  Coke  Inst  74,  118;  Bac.  Abr.  16;  Clark  y.  Brown,  18  Wend. 
220.     Whenever  a  statute  creates  a  right,  or  a  duty  or  obligation, 
then,  although  it  has  not  in  express  terms  given  a  remedy,  the  rem- 
ed]'  which  by  the  common  law  is  properly  applicable  to  that  right 
or  obligation  follows  as  an  incident.    1  Add.  on  Torts,  49,  and 
cases  cited.    The  court  said  in  Tapley  v.  Forbes,  2  Allen,  24,  that 
it  is  a  well-settled  and  familiar  principle  that  *^  if  a  right  is  con- 
ferred by  statute  without  affording  a  specific  mode  for  its  enforce- 
ment, a  party  may  resort  to  any  common-law  action  which  will 
afford  him  an  adequate  and  appropriate  means  of  redress."   To  the 
same  efiect  is  KnowUon  v.  Aekhy,  8  Cush.  97. 

In  Stearns  v.  Atlantic  d  St.  Latorence  R.  R.  Co.,  46  Me.  114,  Hat, 
J.,  in  delivering  the  opinion  of  the  court,  said :  ''  The  first  objec- 
tion now  raised  is,  that  this  action  cannot  be  maintained  becaofie 
no  remedy  is  given  by  the  statute  creating  the  liability,  nor  by  any 
other  statute,  nor  by  the  common  law.  That  the  statute  upon 
which  the  plaintiffs  base  their  right  to  recover  gives  to  them  a  right 
to  compensation  for  the  injury  they  have  sustained  is  not  denied, 
(Stat  of  1842,  ch.  9,  §  5) ;  but  it  is  insisted  that  the  creation  of 
s^.^h  a  right  is  wholly  unavailing  to  the  party  injured  unleas  the 
same  statute  or  some  other  also  provides  some  form  of  remedy.  Bat 
"Hoh  is  not  the  law.    Some  form  of  action  may  always  be  maintained 
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for  a  violation  of  common-law  right ;  land  it  is  often  said  to  be  the 
pride  of  the  common  law  that  it  furnishes  a  remedy  for  every  wrong. 
In  the  absence  of  any  authority  to  the  contrary^  it  is  not  perceived 
why  a  legal  right  to  compensation  for  actual  damage  sustained^ 
even  though  such  right  depended  wholly  upon  a  statute,  is  not  as 
worthy  of  protection  in  a  court  of  law  as  auy  common-law  right. 
The  common  law  is  said  to  be,  in  fact,  nothing  but  the  expression 
of  ancient  statutes ;  but  whether  this  be  so  or  not,  the  injury  for 
the  viohttion  of  a  statute  right  is  as  real  as  are  injuries  which  exist 
only  by  the  common  law.     If  a  man  has  a  right,  he  must,  as  has 
been  observed  in  a  celebrated  case,  have  a  means  to  vindicate  and 
maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise  and  en- 
joyment of  it ;  and  indeed  it  is  a  vain  thing  to  imagine  a  right 
without  a  remedy,  for  want  of  right  and  want  of  remedy  are  recip- 
rocal.   Ashby  V.  WAite^  2  Ld.  Baym.  953;  Westmore  v.  Oreenbank, 
Willes,  577,  cited  in  Broom's  Maxims,  147.    To  deny  the  remedy  is 
therefore  in  substance  to  deny  the  right     And  it  makes  no  differ- 
ence whether  the  right  exists  at  common  law  or  by  statute.    Hence 
the  familiar  maxim  quoted  by  the  counsel  in  defense,  that  ^  wherever 
the  statute  gives  a  right,  the  party  shall  by  consequence  have  an 
action  to  recover  it'  The  authorities  cited  in  defense  will  be  found 
to  be  in  harmony  with  this  maxim.    The  rule  is  now  understood 
to  be  well  settled  that  when  a  statute  gives  a  right  or  forbids  the 
doing  of  an  injury  to  another,  and  no  action  be  given  therefor  in 
express  terms,  still  the  party  shall  have  an  action  therefor.   Broom's 
Maxims,  149,  150,  and  cases  cited.    The  cases  cited  for  the  plaint- 
iff not  only  sustain  the  same  position,  but  also  show  that  where  no 
otl)er  remedy  is  provided  the  proper  remedy  is  a  special  action  on 
the  case." 

A  constitutional  prohibition  forbidding  an  injury  to  the  property 
of  a  citizen  is  certainly  as  effective  as  a  statute  framed  for  the  same 
purpose;  and  we  have  seen  that  such  a  prohibition  is  self-executing. 
As  we  have  also  seen,  before  the  adoption  of  our  present  Oonstitu- 
tion,  no  compensation  could  be  recovered  for  consequential  dam- 
ages inflicted  upon  the  private  property  of  an  individual,  by  work 
done  for  the  public  good,  in  raising  or  depressing  the  streets  in  a 
Citj,  It  was  damnum  absque  injuria^  that  is,  an  injury  without 
wrong.  It  was  not  contrary  to  law  to  thus  damage  private  prop- 
erty, and  it  was  not  therefore  a  wrong,  and  the  party  was  without 
ledroes.     But  it  is  different  now;  the  Constitution  denounces  it  as 
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%  wrong  against  the  indiyidoal  now^  to  damage  his  private  property 
wiiboat  just  compensation,  and  for  that  wrong  he  must  have  a 
remedy,  ahhough  it  is  not  pointed  out  in  the  Constitution,  or  by 
auy  statutory  enactment  thereander.  Where  the  Constitution  for« 
bids  a  damage  to  the  private  property  of  an  individual,  and  points 
out  no  remedy,  and  no  statute  gives  a  remedy,  for  the  invasion  of 
his  right  of  property  thus  secured,  the  common  law,  which  gives  a 
remedy  for  every  wrong,  will  furnish  the  appropriate  action  for  the 
redress  of  his  grievance.  We  think  therefore  the  declaration 
showed  a  good  cause  of  action,  and  the  demurrer  thereto  was  prop- 
erly overruled.  As  to  the  force  of  the  act  of  the  legislature  set  up 
in  the  declaration,  we  do  not  deem  it  material  to  inquire  in  this 
case.  All  reference  thereto  iu  the  declaration  may  be  regarded  us 
surplusage.  It  is  certain  that  the  defendant,  the  city  of  Parkers- 
burg,  did  not  claim  to  be  acting  under  it  when  it  made  the  change 
in  the  grade  of  Pike  street.  As  to  the  question  presented,  whether 
said  act  was  in  force  when  said  change  was  made,  or  the  other  ques- 
tion that  might  be  presented,  whether,  if  in  force,  it  is  constitn- 
tional,  we  express  no  opinion,  as  the  questions  do  not  properly  arise. 

If  the  improvement  of  the  plaintiff  had  been  made  before  the 
street  was  made  or  a  grade  fixed  at  all,  what  his  rights  would  be  in 
tliat  case  we  do  not  decide,  as  that  question  does  not  arise  lu  this 
case.  It  is  clear,  from  the  evidence,  that  the  council  had  fixed  the 
grade  of  Pike  street,  and  the  city  engineer  gave  the  grade  thus 
established  to  the  plaintiff,  and  that  in  accordance  therewith  the 
plaintiff  made  the  improvement,  and  after  his  improvement  had 
been  made,  the  council  of  the  city,  against  the  protest  of  the 
plaintiff,  changed  the  grade  by  making  a  fill  in  the  street  of  a  number 
of  feet  in  front  of  his  property,  and  inflicted  serious  injury  upon  him. 

Upon  the  question  as  to  the  establishment  (*f  the  grade  of  the 
street,  the  records  of  the  city  council  was  proper  for  the  jury,  and 
the  court  did  not  err  in  admitting  them.  The  question  of  damaged 
was  for  the  jury.  The  jury  found  that  the  plaintiff  had  been  dam- 
aged $200  by  the  raising  of  the  street,  and  from  the  facts  certified, 
we  think  that  the  verdict  was  warranted  by  the  evidence,  and  thi 
court  did  not  err  in  refusing  to  set  it  aside. 

The  judgment  of  the  Circuit  Court  of  Wood  county  is  affirmed. 

Judgment  tffinmd. 

Obben  and  Moor^  JJ.,  ooncnrred;  Haymond,  J.,  dissented. 
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(16  W.  V*.  4».) 

F^tBture9 —  on  land  lut  not  yet  affixed — t^ffkBedaTid  aeeidentaOp  eeparaied^^em 

eeutian. 

An  engine  and  boiler,  brought  by  the  owner  of  a  mill  upon  the  mill  groonds 
for  the  purpose  of  being  put  into  the  mill,  and  necemary  for  the  operation 
of  the  mill,  are  fixtures,  although  not  actually  annexed  ;  and  such  articles, 
ooce  annexed,  continue  fixtures,  although  washed  out  by  a  flood. 

If  such  articles,  levied  on,  are  afterward  attached  to  the  realty  with  the  con- 
sent  of  the  execution  creditor,  the  lien  of  the  execution  is  released. 


B 


ILL  to  enjoin  execntion  sale.    The  opinion  stfttes  the  faots. 
The  injunction  issued  below. 


Thamets  E.  Dat^is,  for  appellant. 
R>  S.  Blair,  for  appellees. 

J0HN8OK9  J.  That  a  steam  engine  and  boiler,  burrs  and  mill- 
irons  necessary  to  the  running  of  a  mill  as  such  are  fixtures^  is  not 
now  an  open  question .  We  have  no  hesitation  in  approving  the 
conclusion  of  the  court  in  Oreen  v.  Phillips^  26  Gratt.  752,  which 
is,  that  the  true  rule  in  determining  what  are  fixtures  in  a  manu- 
facturing establishment,  where  the  land  and  buildings  are  owned 
by  the  manufacturer,  is,  that  where  the  machinery  is  permanent  in 
ics  character  and  essential  to  the  purposes  for  which  the  building 
is  occupied,  it  must  be  regarded  as  realty,  and  passes  with  the 
building  ;  and  that  whatever  is  essential  to  the  purposes  for  which 
the  building  is  used  will  be  considered  as  a  fixture  although  the 
connection  between  them  be  such  that  it  may  be  severed  without 
physical  or  lasting  injury  to  either.  In  Lewis  v.  Bossier,  16  W. 
Va.  333,  this  court  held,  that  the  words  fixtures  and  appurtenances 
have  acquired  a  peculiar  and  appropriate  meaning,  and  are  to  be 
construed  according  to  such  meaning,  having  duo  reference  to  the 
context,  and  the  connection  in  which  the  words  are  used. 

In  the  case  at  bar  the  description  of  the  property  in  the  con- 
tract of  sale  is  the  '^  Bitchio  Virginia  Mills,''  with  a  tract  of  about 
seventeen  acres  of  land  011  which  said  mills  are  situated.     That 
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contract  of  course  passed  the  mills  and  fixtures  which  were  a  part 
thereof,  cousisting  of  engine,  boiler,  burrs,  mill-irons,  etc.  The 
engine,  boiler,  burrs  and  mill-irons  in  controversy  in  this  suit  were 
on  the  property  when  the  plaintiff,  Patton,  acquired  an  equitable 
title  thereto.  When  Patton  sold  to  Meserve,  he  reserved  the  engine 
and  boiler,  and  sold  them  to  another  party.  As  &r  as  Patten's 
rights  were  concerned,  there  was  a  complete  seyerance  of  the  prop- 
erty, and  a  conversion  into  chattels.  Lewis  v.  Bossier,  supra. 
Patton  then  canceled  his  contract  with  Meserve,  and  let  Cochrane 
have  the  mill-property  on  the  same  terms  as  specified  in  his  contract 
with  Meserve.  At  this  time  certainly  Patton  would  have  had  no  right 
to  complain,  if  the  engine  and  boiler  had  been  levied  on  and  sold 
under  an  execution  in  favor  of  any  one,  as  he  had  parted  with  his 
right  to  them.  We  are  not  considering  the  rights  of  Core  in  the 
premises,  or  whether  he  would  have  had  a  right  to  enjoin  the  sever- 
ance of  the  engine  and  boiler  from  the  mill. 

But  while  Cochrane  was  in  possession  of  the  mill-property  under 
his  purchase  from  Patton,  he  purchased  the  same  engine  and  boiler 
with  the  manifest  intention  of  again  making  them  fixtures  in  the 
mill,  and  had  for  that  purpose  hauled  them  into  the  mill-yard,  and 
before  he  had  put  them  into  the  mill,  they  were  on  the  30th  day  of 
December,  1870,  levied  on  by  sheriff  Heaton,  under  an  execution  in 
tskYor  o{  Meserve,  for  the  use  of  B,  F.  Moore  y.  Martin  Cochrane, 
Were  they  liable  to  be  so  levied  upon  that  time  ? 

In  Congregational  Society  of  Dubuque  v.  Fleming^  11  Iowa,  533,  a 
bell  had  been  used  in  the  belfry  of  an  old  church-edifice  of  a  relig- 
ious society  ;  a  new  building  was  erected  and  the  old  one  sold,  the 
bell  being  reserved.  A  tower  was  erected  on  the  new  building  for 
the  bell  and  a  temporary  frame-work  was  also  erected  upon  the  lot, 
upon  which  the  bell  was  placed  and  used  for  chureh  purposes  with 
the  intention  on  the  part  of  the  authorities  of  the  society  to  place 
it  permanently  in  the  tower.  It  remained  in  the  temporary  frame 
for  nearly  a  year,  and  was  then  removed  to  the  place  designed  for 
it.  It  was  held,  that  it  never  ceased  to  be  a  fixture,  and  that  it  wai 
not  subject  to  the  levy  of  an  execution  as  personal  property. 

In  Palmer  Y.  Forbes,  23  111.  301,  it  was  held,  that  the  rolling  stock, 
rails,  ties,  chains,  spikes  and  all  other  material  brought  upon  the 
ground  of  the  company,  and  designed  to  be  attached  to  the  realty, 
should  be  considered  as  a  part  of  the  realty.  This  decision  was 
approved  in  McLaughlin  v.  Johnson,  46  111.  163.     In  the  former 
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ease  the  coart  said:  '^Itis  a  familiar  principle,  that  rails  hauled 
on  to  the  land  designed  to  be  laid  into  a  fence,  or  timber  for  a  build- 
ing, although  not  yet  erected,  but  lying  around  loose,  and  in  no 
way  attached  to  the  soil,  are  treated  as  a  part  of  the  realty  and  pass 
with  the  land  as  appurtenances.''  See  also,  Bishop  v.  Bishop, 
1  Kern.  123. 

We  think  this  is  sound  reasoning.  If  this  were  not  so,  persons 
involved  in  any  degree  would  not  have  much  encouragement  to  erect 
permanent  improvements.  They  might  have  all  their  arrangements 
made  to  build,  their  contracts  made,  the  material  all  on  the  ground, 
and  the  whole  scheme  might  be  frustrated,  and  irreparable  loss  in- 
flected by  the  levy  of  an  execution  on  the  materials  thus  collectc^d 
and  on  the  ground.  And  so  with  regard  to  a  mill.  It  might  be  all 
complete  except  the  engine  and  boiler,  the  motive  power,  without 
which  it  would  be  useless,  and  that  is  brought  upon  the  ground  to 
be  attached,  and  before  it  is  actually  attached,  it  is  taken  in 
execution,  and  the  whole  mill-scheme,  it  may  be,  frustrated.  We 
hold  therefore  if  an  engine  and  boiler  have  been  bought  by  the 
owner  of  a  mill,  and  hauled  into  the  mill-yard  with  the  bona  fide 
intention  of  attaching  them  to.  the  mill,  and  they  are  necessary  for 
the  purpose  for  which  they  are  to  be  used,  they  must  be  regarded 
as  a  part  of  the  realty,  and  not  liable  to  the  levy  of  an  execution 
as  personal  property.  The  engine  and  boiler  in  this  case  were  not 
liable  therefore  to  be  levied  on  as  personal  property  by  John  Heaton, 
sheriff  of  Bitchie  county,  on  the  30th  day  of  December,  1870. 

But  if  this  were  not  true,  and  they  were  at  that  timo  mere  chat- 
tels, they  became  a  part  of  the  realty  by  being  attached  to  the  free- 
hold, with  the  consent  of  the  execution-creditor,  and  the  lien  of 
the  execution,  if  any  existed,  was  thereby  released.  In  Heaton  v. 
Findlay,  12  Penn.  St  304,  the  owner  of  land  sold  a  fixture  to  A., 
which  was  temporarily  severed  from  the  freehold.  lie  then  sold 
the  land  to  B.,  with  notice  of  the  previous  sale  of  the  fixture.  The 
fixture  was  never  actually  delivered,  and  it  was  in  a  short  time  re- 
annexed  to  the  freehold  and  continued  to  be  so  used.  At  the  date 
of  the  sale  of  the  fixture  there  was  a  judgment  recovered  by  a 
stranger  against  the  owner  of  the  land,  which  was  a  lien  thereon  ; 
nnder  this  the  land  was  sold  to  B.  It  was  held  that  B.  thereby 
became  the  owner  of  the  fixture,  nor  is  his  title  as  sheriff's  vendee 
affected  by  his  knowledge  of  the  sale,  nor  by  his  own  previous  ad- 
mission that  the   fixture  belonged  to  A.,  there  being  no  contract 
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or  conflideration  for  8Uoh  statements,  which  would  preclade  bini 
from  acqairing  such  title  as  a  stranger  might  have  acquired  bj 
Boch  purchase.    See  also^  Ooddard  v.  Bolsler^  6  Me.  427. 

If  Moore,  the  execution-creditor,  had  a  lien  on  the  engine  and 
boiler  by  virtue  of  the  levy,  it  was  of  course  in  his  power  to  release 
that  lien ;  and  if  by  hi8  consent  the  property  was  made  a  part  of 
the  freehold,  that  was  certainly  a  most  effectual  mode  of  releasing 
his  lien,  because  the  power  to  enforce  it  under  execution  was  for- 
ever gone.    That  Moore  did  intend,  when  he  gave  his  consent  after 
the  levy  that  the  engine  and  boiler  should  be  attached  to  the  mill, 
to  release  his  lien  on  the  property,  if  any  he  had  under  the  levy^  is 
made  conclusive  by  the  fact,  that  ho  lay  quiet  for  nearly  five  years, 
and  when  the  mill  was  washed  away  by  the  flood,  he  again  had 
another  execution  issued  upon  the  judgment,  which  was  by  B:  F. 
Mitchell,  sheriff  of  Bitchie  county,  on  the  9th  day  of  October,  1875, 
levied  upon  the  same  engine  and  boiler.     Did  the  severance  by  the 
flood  on  the  2d  day  of  August,  1875,  convert  the  engine,  boiler, 
burrs  and  mill-irons  into  chattels,  so  that  they  were  subject  to  the 
levy  of  the  execution  on  the  9th  day  of  October,  1875  ?  ♦  According 
to  the  decision  in  Bv^ckout  v.  Swiftj  27  CaL  433,  which  laid  down 
the  broad  proposition,  that  the  severance  and  removal  of  a  house 
from  the  freehold  changes  the  character  of  the  house  from  real  to 
personal  property,  whether  the  severance  is  by  the  act  of  Ood  or 
of  man,  it  did  have  that  effect.   But  we  cannot  approve  that  decisioo, 
and  announced  a  contrary  one  in  Lewis  v.  Bossier j  supra.     We  find 
no  authority  to  sustain  the  California  decision  ;  but  on  the  contrary 
it  was  held  in  Rogers  v.  Otlingery  30  Penn.  St  185,  that  the  frag- 
ments of  a  building,    blown  down  by  a  tempest,  are  not  thereby 
converted  into  personalty,  but  pass  to  the  purchaser  of  the  roalty 
at  a  sheriff's  sale.    Strong,  J.,  in  delivering  the  opinion  of  the 
court,  said  :    •*  What  then  is  the  criterion  by  which  we  are  to  de- 
termine whether  that  which  was  once  part  of  realty  has  become 
personalty  on  being  detached  P  Not  capability  of  restoration  to  the 
former  connection  with  the  freehold,  as  is  contended,  for  the  tree 
prostrated  by  the  tempest  is  incapable  of  rc-anuexation  to  the  soil, 
and  yet  remains  realty.    The  true  rule  would  rather  seem  to  be, 
that  which  was  real  shall  continue  real,  until  the  owner  of  the  free- 
hold shall  by  his  election  give  it  a  different  character. ** 

In  Ooddard  v.  Bolster,  6  Me.  427,  the  agent  of  the  owner  of  a 
grist-mill  having  put  into  it  his  own  mill-stones  and  mill-irons  it 
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held,  that  they  became  thereby  the  property  of  the  owner  of 
the  mill,  as  part  of  his  freehold,  bo  that  the  agent  ooald  not  law- 
fully seyer  them  again  ;  nor  could  his  creditors  seize  them  for  his 
debty  though  the  mill  had  been  destroyed  by  a  flood  and  they  alone 
remained.  We  conclude  therefore  that  it  is  a  clear  legal  proposi- 
tion, that  the  washing  out  of  a  mill  by  flood,  of  an  engine,  boiler, 
bnrrs  and  mill-irons,  which  were  fixtures  in  the  mill,  does  not  con- 
vert them  into  personal  property  ;  and  when  thus  washed  out  they 
are  not  subject  to  the  levy  of  an  execution. 

After  they  were  thus  washed  out,  Cochrane  raised  a  new  frame, 
the  old  having  been  carried  away  by  the  flood,  got  part  of  the  fix- 
tures back  into  the  mill,  and  got  it  to  running  again,  perhaps  by 
water-power,  and  being  unable  to  pay  for  it,  surrendered  the  mill- 
property  to  Patton,  and  took  back  and  cancelled  the  notes  for  the 
pnrchase-money,  without  any  express  reseryation  of  the  engine  and 
boiler.  We  think  it  is  an  undisputed  proposition,  that  where  a 
purchaser  of  real  property,  who  makes  permanent  improvements 
thereon  attached  to  the  freehold,  and  then  being  unable  to  pay  for 
it  anrrenders  the  property  to  the  vendor,  without  express  reserva- 
tion of  the  improvements,  and  cancels  the  contract  of  purchase, 
the  improvements  go  with  the  property  back  to  the  vendor.  There- 
fore when  Cochrane  surrendered  the  mill-property  to  Patton,  the 
engine  and  boiler,  which  he  had  attached  to  the  mill,  not  being 
expressly  reserved,  became  the  property  of  Patton. 

It  is  insisted  in  the  argument,  that  the  demurrer  to  the  bill 
ought  to  have  been  sustained,  because  a  court  of  equity  had  not 
jurifldiction.  Equity  will  take  jurisdiction  by  injunction  to  pre- 
aerre  the  inheritance,  and  where  a  mill  istabout  to  be  dismantled 
by  execution  creditor  of  the  owners  who  have  levied  on  the  fix- 
tures attached  thereto,  equity  will  interfei*e  to  prevent  it.  This 
doctrine  is  recognized  by  this  court  in  FeiTell  v.  McMillan^  7  W. 
Va.  223.  The  cases  cited  by  counsel  for  appellant  do  not  apply  to 
a  case  like  this.  The  jurisdiction  in  a  case  much  like  the  one 
before  us  was  sustained  in  Oreen  v.  Phillips,  26  Oratt  752. 

For  the  foregoing  reasons  the  decree  of  the  Circuit  Court  of 
Ritchie  county  is  affirmed  with  costs  and  $30.00  damages. 

D$cree  affirmed. 
The  other  judges  concurred. 
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Nbblt  t.  Jonbs. 

(i(  w.  y*.  eas.) 

8^Ar9§aHon'^aniffnm$fU — pa^fment  ofJudgment4ebi  Sy  dl«^. 

Unaathorised  pajment  bj  a  Btianger  doee  not  discharge  a  debt,  nor  aathoriMft 
Bait  at  law  bj  him,  anlesa  the  debtor  ratifies  sach  pajment  bj  pleading  or  re- 
liance ;  bat  in  eqaitj  the  stranger  will  have  relief ,  and  in  case  of  an  tgree- 
ment  for  an  assignment  of  the  debt  the  stranger  maj  enforce  the  demand 
without  an  actual  assignment 

A  sheriff,  having  or  having  had  an  execution  in  his  hands,  may  pay  the  jndf • 
ment-debt  to  the  creditor,  and  have  the  same  rights  against  the  debtor  m  ft 
dtranger,  whether  he  takes  an  atisignmentof  the  judgment  or  not 


B 


ILL  for  subrogation.    The  opinion  states  the  point; 


T,  W.  Harrison,  for  appellant. 
0.  Boggess,  for  appellees. 

Obeek,  President  The  first  inqniry  presented  by  the  record  is, 
whether  the  original  bill  in  this  cause  was  fatally  defectiye  on  de- 
murrer. This  bill  states  that  Neely^  the  sheriff  of  Doddridge 
county,  paid  to  the  plaintiffs  in  several  judgments  against  the  de- 
fendanty  Thomas  S.  Jones,  on  which  executions  had  issued,  the 
amount  of  those  judgments;  and  the  defendant,  Thomas  S.  Jones, 
having  a  tract  of  land  on  which  these  judgments  were  a  lien,  Nedy, 
the  sheriff,  by  this  bill  claims  that  he  is  entitled  to  be  substitated 
to  the  rights  of  the  plaintiffs  in  these  judgments,  who  were  oo- 
plaintiffs  with  him  in  this  cause,  and  to  enforce  the  same  out  of 
said  lands.  The  judgments  were  rendered  in  1855;  and  thissoit 
was  instituted  in  1858. 

It  is  well  settled  that  a  stranger,  who  pays  the  debt  of  another 
without  his  knowledge  and  authority,  cannot  sue  the  debtor  for 
money  paid  for  his  use,  unless  the  debtor  has  ratified  the  act  of  the 
stranger  by  promising  to  repay  him  the  amount,  or  in  some  other 
manner.  See  Beach  v.  Vanderburghy  10  Johns.  361 ;  Janes  v.  WO^ 
son,  3  id.  434;  Menderback  y.  Hopkins,  8  id.  436 ;  Overseers  of  Vd' 
kill  y.  Overseers  of  Mamakating,  14  id.  87;  LtpseomVs  Aif^f  ^* 
LittUpage,  1  H.  &  M.  463;  Harrison  y.  Hxcks^.  1   Port  (Ala.)4^i 
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Carter  y.  Blacky  4  DeF.  &  Bat  425.  These  cases  show,  that  a 
sheriff  or  other  officer,  who  has  or  has  had  an  execntion  process  in  his 
hands,  if  be  pays  the  judgment  or  claim  without  the  request  or  au- 
thority of  the  defendant,  where  it  is  not  afterward  approved  or  rati- 
fied by  the  defendant,  is  regarded  precisely  as  any  other  stranger 
would  be  regarded  and  he  cannot  bring  an  action  of  assumpsit  to 
recover  of  the  defendant  the  amount  so  paid  by  him. 

The  next  inquiry  is:  Does  such  a  payment  discharge  and  satisfy 
the  original  debt,  so  that  no  suit  can  thereafter  be  brought  for  the 
original  debt,  or  if  it  be  an  execution,  so  that  it  cannot  afterward 
be  enforced  in  any  manner  ?  There  have  been  cases  in  which  it  has 
been  stated  by  the  court,  that  such  a  payment  by  a  stranger  abso- 
lutely extinguished  the  debt;  and  the  inference  to  be  drawn  from 
them  is,  that  the  debt  is  by  such  unauthorized  payment  utterly  ex- 
tinguished at  law  or  in  equity.  See  Sandford  v.  McLean,  3  Paige,  122; 
23  Am.  Dec.  773;  Banta  v.  Oarmo,  1  Sandf.  384,  386;  Douglass  v. 
^(^gffy  8  Leighy  601,  602.  But  these  views  are  not  in  other  cases  ap- 
proved; and  it  has  been  decided,  that  the  payment  of  a  debt  by  a 
stranger  without  the  authority  expressed  or  implied  of  the  debtor  is 
no  discharge  of  the  debt,  unless  the  payment  is  subsequently  in  some 
manner  ratified  by  the  debtor,  but  whenever  ratified,  it  will  relate 
back  to  the  date  of  the  payment  and  have  the  same  effect  as  if  it 
had  been  expressly  authorized  by  the  debtor,  and  therefore  it  may 
be  ratified  even  after  suit  is  brought  upon  it ;  and  the  debtor's  rely- 
ing upon  it  as  a  payment  is  such  a  ratification.  See  Simpson  v. 
Bggington,  10  Ex.  845,  848;  Kemp  v.  Balls,  id.  610;  Belshaw  v.  Bush, 
11  G.  B.  (73  Eng.  Com.  Law.)  207;  Whiting  v.  Independent  Mut. 
Ins.  Co  .,  15  Md.  314;  Leavitt  v.  Morrow,  6  Ohio  St  71 ;  Webster  v. 
Wyster,  1  Stew.  (Ala.)  184. 

From  these  decisions  it  would  seem  to  follow  as  a  necessary  conse- 
quence, that  if  after  the  stranger  pays  a  debt  the  debtor  ratifies  the 
payment,  as  by  relying  on  this  payment  as  a  payment  when  sued  upon 
the  debt,  or  in  any  other  manner,  he  would  be  liable  in  an  action  of 
assumpsit,  brought  by  the  stranger  against  him  for  money  paid  at 
his  request  for  his  use,  the  subsequent  ratification  being  equivalent 
to  a  previous  request.    See  Lipscoml  v.  Littlepage,  1  H.  &  M.  453. 

But  if  the  debtor  instead  of  ratifying  the  payment  of  his  debt  by 
the  stranger  should  repudiate  this  payment  by  a  stranger  of  his 
debt,  which  he  might  well  do,  because  he  disputed  that  he  was 
bound  for  the  original  obligation,  or  because  he  himself  had  paid  it 
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or  did  Dot  for  any  reason  owe  the  debt,  and  for  many  other  oon* 
ceivable  reasons,  then  the  payment  by  the  stranger  coold  not  operate 
as  a  discharge  of  the  debt»  bnt  the  debt  would  still  continue  to  hate 
an  existence  after  the  payment  by  the  stranger.    The  legal  right  of 
action  would  of  course  remain  in  the  original  creditor,  and  the  rait 
at  law  would  necessarily  be  in  the  name  of  the  original  creditor. 
But  as  the  original  creditor  had  received  full  payment  of  the  claim 
from  the  stranger,  it  seems  to  me  that  he  would  be  under  an  im- 
plied obligation  to  transfer  the  debt  to  the  stranger,  after  the  debtor 
would  not  ratify  the  payment  and  thus  extinguish  the  debt.    For  if 
under  these  circumstances  a  court  of  equity  would  not  regard  the 
stranger  as  the  equitable  owner  of  the  debt,  the  result  would  he 
that  the  creditor  could  make  it  out  of  the  debtor,  after  it  had  been 
paid  in  full  by  the  stranger;  and  thus  the  creditor  would  be  twice 
paid  his  debt,  while  the  stranger  would  have  no  one  to  whom  he 
could  look  for  the  repayment  of  what  he  had  paid  out  This  result 
would  not  only  be  inequitable,  but  contrary  to  the  obvious  implied 
understanding  between  the  creditor  and  the  stranger  when  the  debt 
was  paid.     It  is  obvious  that  the  stranger  did  not  mean  to  present 
the  creditor  with  the  amount  paid,  for  it  was  made  as  a  payment  ot 
the  debt,  and  not  given  as  a  present.     And  if  it  cannot  operate  as 
a  payment  because  of  the  debtor's  refusal  to  recognize  it  as  a  pay- 
ment, the  general  object  which  the  parties  had  in  view  would  nnder 
such  circumstances  be  carried  out  to  the  extent  to  which  it  would 
under  such  circumstances  be  capable  of  being  carried  out,  by  the 
creditor  assigning  the  debt  to  the  stranger.     And  under  these  cir« 
cumstances,  it  seems  to  me,  a  court  of  equity  would,  when  the 
debtor  refused  to  ratify  the  payment,  imply  that  there  was  such 
contract,  and  the  rights  of  the  parties  would  be  the  same  as  thoagli 
the  agreement  had  been  originally  that  the  payment  by  the  stranger 
to  the  creditor  shall  operate  as  a  full  discharge  of  the  debt,  if  the 
debtor  would  ratify  it  as  a  payment,  and  if  he  would  not,  and  it 
could  not  therefore  so  operate,  then  that  the  creditor  would  trans- 
fer to  the  stranger  his  right  to  the  debt 

So  understood,  if  the  payment  was  not  ratified  by  the  debtor,  the 
stranger,  who  would  then  be  the  equitable  owner  of  the  debt,  could 
sue  at  law  for  it  in  the  name  of  the  original  creditor  for  his  ovn 
use.  It  is  true  that  the  debtor  might  defeat  this  action  by  pleading 
the  payment  made  by  the  stranger  to  the  creditor  as  a  dischaigeof 
the  debt     For  he  would  have  the  right,  as  we  have  seen,  to  ratify 
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this  payment  eyen  after  suit ;  nor  would  his  right  so  to  do  be 
affected  by  his  refasal  before  suit  to  so  ratify  it;  for  a  principal 
may,  after  he  has  refused  to  ratify  the  act  of  a  person  acting  as  his 
agent,  change  his  mind  and  ratify  the  act;  and  whenever  he  does 
so,  it  relates  back  to  the  doing  of  the  act  and  operates  just  as  if  he 
had  previously  authorized  the  doing  of  the  act.  But  if  the  debtor 
thus  defeated  the  action  it  would  follow  that  the  stranger  could 
then  bring  against  him  an  action  of  assumpsit  for  money  paid  to 
his  creditor  at  his  request;  for  this  ratification  would  be  the  equiva- 
lent of  a  previous  request  to  the  stranger  to  pay  the  debt  to  his 
creditor.  If  however  instead  of  bringing  a  suit  at  law  in  the  name 
of  the  original  creditor  for  his  use  the  stranger  chose,  he  could  in- 
stitute his  suit  in  equity  as  the  equitable  owner  of  the  debt;  and  if 
the  debtor  should  deprive  him  of  an  equitable  right  to  the  debt  by 
answering  that  he  then  ratified  and  approved  the  payment  of  the 
debt  by  the  stranger,   and  it  was  then  extinguished,  this  very 

answer  woald  show  the  liability  of  the  debtor  to  refund  to  the 

• 

stranger  the  amount  he  had  paid  for  him  to  the  creditor  with  inter- 
est ;  and  a  court  of  equity  having  the  parties  all  before  it  and  the 
facts  disclosed  by  the  pleadings  would  not  turn  the  stranger  over 
to  another  comm'^n-law  suit  against  the  debtor,  but  to  avoid  multi- 
plicity of  suits  would  administer  justice  by  at  once  decreeing  the. 
payment  to  the  stranger  of  the  amount  he  had  paid  for  the  debtor 
and  the  interest  thereon,  unless  some  just  defense  or  set-offs  ap- 
peared. 

These  conclusions  are,  I  think,  not  only  the  legitimate  resalt  of 
the  authorities  I  have  before  cited,  but  are,  I  think,  sustained  by 
other  decisions  more  directly.  It  is  true  that  it  has  been  frequently 
decided,  that  it  is  only  in  case  where  the  person  paying  the  debt 
stands  in  the  situation  of  a  surety,  or  is  compelled  to  pay  in  order 
to  protect  his  own  interests,  that  a  court  of  equity  substitutes  him 
in  the  place  of  the  creditor  as  a  matter  of  course  without  any  agree- 
ment to  that  effect  See  Jannes  v.  Stephens,  2  Pat.  &  H.  11 ;  Doug' 
lass  V.  Fogg,  8  Leigh,  588,  602  ;  SwanuY.  Patterson,  7  Md.  1G4; 
Bank  of,  United  States  v.  Jifaston,  2  Brock.  254  ;  Burr  v.  Smith,  21 
Barb.  262. 

But  it  must  not  be  inferred  from  these  decisions  that  the  right 
of  substitution  arises  from  a  supposed  contract  between  the  prin* 
cipal  debtor  and  his  sarety.  As  Chancellor  Kent  says  in  Hays  v. 
Wardt  4  Johns.  Ch.  130,  "  This  doctrine  does  not  belong:  merely  to 
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the  civil-law  system  ;  it  is  equally  a  well  settled  principle  of  the 
English  law^  that  a  surety  will  be  entitled  to  every  remedy,  which 
the  principal  creditor  has  to  enforce  every  secnrity,  and  to 
stand  in  the  place  of  the  creditor,  and  have  those  secarities  trans- 
ferred to  him,  and  to  avail  himself  of  those  secnrities  against  the 
debtor.  This  right  stands  not  upon  contract,  bat  upon  the  same 
principle  of  natural  justice  upon  which  one  surety  is  entitled  to 
contribution  against  another."  Lord  Bbgcoham,  speaking  of  this 
right  of  substitution  in  Hodgson  v.  Shaw^  3  Myl.  &  E.  183,  said: 
''The  rule  here  is  undoubted,  and  is  founded  on  the  plainest  prin- 
ciples of  natural  justice,  that  the  surety  paying  off  the  AAt  shall 
stand  in  the  place  of  the  creditor,  and  haye  all  the  rights  be  has  for 
the  purposes  of  obtaining  his  reimbursement.  It  is  scarcely  possi- 
ble to  put  this  right  of  substitution  too  high  ;  and  the  right  results 
more  from  equity  than  from  contract  or  quatti  contract,  unless  in  so 
far  as  the  known  equity  may  be  supposed  to  be  imported  into  any 
transaction,  and  so  to  raise  a  contract  by  implication.'' 

The  right  of  substitution  therefore  does  not  arise  from  any  sup- 
posed contract  between  the  principal  debtor  and  his  snreties;  and 
one  is  entitled  to  avail  himself  of  this  right,  who  is  compelled  to 
pay  a  debt  for  which  he  is  not  primarily  responsible,  though  he  msj 
not  stand  in  relation  to  the  principal  debtor  strictly  as  a  security ; 
as  when  he  guarantees  a  debt,  for  which  he  is  not  bound,  at  the 
instance  of  the  creditor  and  not  the  debtor,  and  though  this  gnar- 
anty  was  made  without  the  knowledge  or  consent  of  the  debtor 
See  Matheioa  t.  Axhen^  1  Com.  595 ;  Peake  v.  Estate  of  Darwin^^ 
Vt.  32 ;  Carter  v.  Jones,  5  Ired.  Eq.  197  ;  Elhiton  v.  Newman,  20 
Penn.  St.  281. 

It  is  true  that  the  syllabus  in  Carter  v.  Jones,  5  Ired.  Eq.  196, 
states  in  broad  terms,  that  '^  a  person,  who  pays  off  a  bond  due  to 
a  creditor  without  the  request  of  the  debtor  express  or  implied, 
cannot  recover  from  the  debtor  at  law.  But  in  equity  he  is  con- 
sidered as  the  equitable  purchaser  of  the  bond,  and  is  therefore  en- 
titled to  relief  against  the  debtor."  But  this  statement  is  not  justi- 
fied by  the  decision  actually  rendered  in  that  case,  and  is  not  sup- 
ported by  the  authorities.  In  that  case  the  stranger,  when  he  psid 
off  the  bond,  was  compelled  to  pay  it  off,  having  previously  gnanun- 
teed  its  payment,  it  is  true  without  the  consent  or  knowledge  of  tbe 
original  obligor.  It  really  therefore  resembles  cloeely  the  case  of 
Mathews  Y.  Aiken,  1  Com.  595. 
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The  true  basis  of  these  decisions  is,  that  a  stranger  may  pur- 
chase a  debt  of  a  creditor  without  the  knowledge  or  consent  of  the 
debtor,  and  the  debt  may  be  expressly  assigned  to  the  stranger ; 
and  if  it  is  the  design  of  the  stranger  to  purchase  the  debt,  and  if 
the  money  is  paid  by  him  and  received  by  the  creditor  with  the 
design  that  it  shall  operate  as  a  purchase,  it  will  so  operate,  and  the 
transaction  will  be  regarded  as  an  equitable  transfer  of  the  debt ; 
and  where  the  stranger  has  guaranteed  the  debt  at  the  instance  of 
the  creditor,  and  afterward  pays  on  his  guarantee  the  amount  of 
the  debt  to  the  creditor,  there  will  under  these  circumstances 
be  an  implied  contract  to  transfer  the  debt,  which  will  operate  very 
much  as  a  substitute,  though  it  has  a  somewhat  different  origin, 
that  is,  an  implied  contract  which  is  regarded  as  an  equitable  as* 
signment  But  where  a  stranger  simply  pays  a  debt,  the  presump- 
tion is  that  he  expects  the  debtor  to  repay  him  the  money  he  has 
advanced,  and  no  implication  can  justly  arise,  that  from  the  mere 
payment  it  was  understood  or  impliedly  agreed  with  the  creditor 
that  the  debt  and  all  its  securities  should  be  transferred  absolutely 
to  him.  If  the  debtor  refuses  to  ratify  the  payment  which  the 
stranger  has  made  for  him,  then,  as  the  debt  is  really  unpaid  and 
belongs  still  legally  to  the  creditor,  a  fair  implication  arises  that  it 
is  held  for  the  benefit  of  the  stranger.  It  has  accordingly  been  fre- 
quently asserted  by  courts,  that  a  stranger  paying  the  debt  of 
another  will  not  be  subrogated  to  the  creditor's  rights  without  an 
agreement  to  that  effect.  See  Swann  v.  Pattersouy  7  Md.  164 ; 
Bank  of  the  United  States  v.  MarstoUy  2  Brock.  254 ;  Burr  v. 
StnUh,  21  Barb.  262 ;  Douglass  v.  Fagg^  8  Leigh,  602. 

Of  course  the  stranger,  at  the  time  he  pays  to  the  creditor  the 
amonnt  of  the  debt,  may  take  an  assignment  of  it  without  the  con- 
sent or  knowledge  of  the  debtor  ;  and  if  when  he  pays  the  amount, 
there  be  an  express  agreement  that  the  debt  is  to  be  assigned  to  the 
stranger,  this  would  amount  to  an  equitable  assignment  of  the 
debt,  though  no  formal  assignment  was  ever  executed ;  for  this  un- 
derstanding shows  that  the  stranger  did  not  pay  the  debt,  but 
really  purchased  it,  which  of  course  he  could  do  without  the  con- 
sent  of  the  debtor.  But  unless  such  express  agreement  is  proven, 
the  payment  of  the  debt  by  the  stranger,  if  subsequently  ratified  by 
the  debtor,  from  the  time  of  its  ratification  extinguishes  the  debt 
at  law  and  in  equity.  But  if  the  debtor  refuses  to  ratify  the  pay- 
ment made  by  the  stranger,  the  debt  is  not  extinguished  in  law  or 
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equity.     Its  legal  existence  continues  in  the  original  creditor;  bat 
the  equitable  title  to  the  debt  vests  in  the  stranger. 
[Omitting  an  obihr  discussion,  and  technical  points.] 

Decrees  reversed,  cause  remanded. 
The  other  judges  concurred. 


Babbxb  t.  Fibb  akd  Mabinb  Ikbubakgb  Ck>MPAjnr  of  Whxbii- 

ING. 

a8W.Va.aB6.) 

Imwranee  —  UmikUian  —  whsn  aftiflcA<a 

An  insaranoe  policy  provided  that  no  action  ehoold  be  eostained  thereoa  anles 
commenced  wthin  six  months  after  the  loM  should  oocar;  and  also  that  no 
suit  ooald  be  maintained  until  arbitratore  had  fixed  the  amoant  of  the  loea 
Heldf  that  the  action  could  be  commenced  within  six  months  after  the  aibi- 
tratora  had  fixed  the  amoant  of  the  loss,  although  more  than  six  mootfas 
after  the  looe  occurred.* 

ACTION  on  fire  insurance  policy.    The  court  gave  the  following 
instructions  below: 

"  11.  The  twelfth  section  of  the  policy  in  evidence,  providing 
that 'it  is  furthermore  expressly  provided  and  mutually  agreed, 
that  no  suit  or  action  against  this  company,  for  the  reoofery 
of  any  claim  by  virtue  of  this  policy,  shall  be  sustainable  in  any 
court  of  law  or  chancery,  unless  such  suit  or  action  shall  be  com* 
menced  within  six  months  next  after  the  loss  shall  occur;  and  shall 
any  suit  or  action  be  commenced  against  this  company  after  the 
expiration  of  the  aforesaid  six  months,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the  contrary  nothwith- 
standing,  is  a  part  of  the  contract  sued  upon,  and  is  valid  and  bind- 
ing." 

The  opinion  states  other  facts.  The  plaintiff  had  judgment  be- 
low. 


♦  See  Hay  ▼.  Sftar  Fire  Int.  Co.  (TT  N.  T.  «»>,  88  Am.  Rep.  SOT. 
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OaUwell  d  Caldwettf  for  plaintiJBt  in  error. 

Henry  M.  BussM,  for  defendant  in  error. 

JoHKSONy  J.  But  one  decision,  as  far  as  we  have  been  able  to 
find,  supports  the  said  instmction  as  expoanding  the  law  correctlj, 
that  is,  Johnson  v.  Humboldt  Ins,  Co.,  91  111.  92;  s.  c,  33  Am^  Bep. 
47.  We  cannot  approve  that  decision.  The  opinion  of  the  court 
in  that  case,  as  we  think,  loses  sight  of  the  fandamental  principle 
in  the  construction  of  contracts,  that  all  the  provisions  shall  be 
taken  into  consideration,  and  reconciled  if  possible,  so  that  the  true 
intent  of  the  parties  to  the  contract  may  be  ascertained. 

In  the  contract  sued  on  in  that  case  appeared  two  clauses,  ap- 
parently in  conflict,  and  the  same  precisely  as  appear  in  the  case  at 
bar;  the  one,  that  no  suit  could  be  maintained  upon  the  policy 
until  arbitrators  had  fixed  the  amount  of  the  loss,  and  the  other, 
that  no  suit  could  be  maintained,  unless  the  action  was  brought 
within  six  months  next  after  the  loss  should  occur.  It  is  plain 
that  if  these  clauses  be  construed  separately,  and  effect  given  to 
each  literally,  it  might  be  no  suit  at  all  could  be  maintained 
upon  the  policy;  and  this  would  result  from  the  language  used  in 
the  policy  itself. 

In  this  Illinois  case  the  court  construed  the  clauses  separately 
without  any  reference  to  each  other,  and  held  that  the  plaintiff  by 
the  plain  language  he  had  used  in  his  contract  was  barred.  We 
take  it  to  be  well  settled,  that  if  a  clause  in  a  contract  declares  that 
for  a  breach  of  the  contract  no  action  can  be  maintained  and  no 
remedy  had,  such  a  clause  is  absolutely  void,  as  against  public 
policy.  But  courts  will  give  effect  to  every  provision  of  a  con- 
tract, if  it  can  be  done,  and  will  not  hold  that  the  parties  intended 
by  their  contract  to  violate  the  law,  if  it  is  possible  by  lookin;^  to 
aU  the  provisions  of  the  contract  to  avoid  that  conclusion. 

In  Mayor  v.  Hamilton  Fire  Ins.  Co.,  39  N.  Y.  46,  the  tenth  con- 
dition of  the  policy  provided  among  other  things  as  follows:  '^  And 
it  ia  hereby  expressly  agreed,  that  no  suit  or  action  of  any  kind 
against  said  company  for  the  recovery  of  any  claim  upon,  under  or 
by  virtue  of  this  policy  shall  be  sustainable  in  any  court  of  law, 
unldSB  such  suit  or  claim  shall  be  commenced  within  the  term  of 
■X  months  after  any  loss  or  damage  shall  accrue,"  etc.  The  former 
psrt  of  the  condition  immediately  preceding  is:  *'  in  case  of  any  loss 
ToL.  XXXVII— 101 
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or  damage  to  the  property  insared,  it  shall  be  optional  with  the  com- 
pany  to  replace  the  articles  lost,  or  to  rebuild  or  repair  thebaUdingi 
wiihiD  a  reasonable  time,  giving  notice  of  their  intention  to  lo  w 
within  thirty  days  after  having  received  the  preliminary  proofs  of 
loss  required  by  the  ninth  article  of  these  conditions."  The  eleveDth 
article  provided,  that  **  payment  of  loss  should  be  made  in  sixt; 
days  from  the  date  of  the  preliminary  proofs  of  loss  by  the  partieB.** 
The  defendant  insisted  that  the  suit  was  barred,  as  suit  was  not 
commenced  within  six  months  of  the  loss  of  the  property.  HusTi 
J.,  in  delivering  the  opinion  of  the  court,  said:  ''The  counsel 
for  the  appellants  insist,  that  the  word  'adjustment'  is  inaccurately 
used  in  this  connection,  that  it  is  only  appropriate  in  the 
settlement  of  marine  losses,  and  then  not  by  means  of  the 
action  of  parties  themselves.  This  is  not  impossible.  In  the 
preceding  section,  when  it  is  said,  that  'unless  such  suit  or  cUdm 
shall  be  commenced  within  the  term  of  six  months  after  any  loss  or 
damage  shall  accrue,'  the  words  '  loss  or  damage '  are  not  used  with 
legal  precision.  '  Within  six  months  after  the  right  of  action  shall 
have  accrued '  was  no  doubt  what  the  parties  intended.  That  cod- 
struction  would  cut  off  five  years  and  six  months  of  the  right  to 
sue  as  given  by  law;  and  to  hold  that  it  extended  as  much  farther 
as  the  right  to  serve  and  object  to  preliminary  proofs  might  require, 
with  sixty  days  added  to  that,  would  require  of  the  sufferer  very 
prompt  action  indeed  to  enable  him  to  receive  any  benefit  from  his 
policy. 

"  But  the  condition  gives  the  company  sixty  days  from  the  date 
of  '  the  adjustment  of  the  preliminary  proofs  of  loss  by  the  parties' 
before  the  loss  is  payable.  To  'adjust'  in  its  fair  meaning  is  to 
settle,  or  bring  to  a  satisfactory  state,  so  that  parties  are  agreed  in 
the  result  (Webster).  <>  <>  <>  if  they  do  not  agree,  it  can  hardly 
be  termed  an  adjustment  by  the  parties,  although  the  law  may  it- 
self determine  the  sufficiency  of  such  proofs.  In  the  present  esse 
the  parties  had  not  adjusted  the  proofs  so  recently  as  the  12th  of 
February,  1859,  when  additional  proofs  were  served,  and  possiUy 
not  as  late  as  the  18th  of  that  month,  when  the  defendants  msde 
a  demand  of  still  further  proofs.  I  infer  that  the  plaintifb  relied 
upon  their  last  proofs  as  sufficient  and  refused  to  furnish  any  other, 
as  the  case  contains  no  evidence  of  any  further  action  in  that  re> 
spect.  If  however  we  fix  the  time  when  the  preliminary  pjnoofs  weie 
complete,  as  on  the  12th  day  of  February,  1859,  the  defeadsots 


MAY  TERM,  1880.  803 


Barber  ▼.  Fire  and  Bfarine  Inaoranoe  Company  of  Wheeling. 

were  under  no  obligation  to  pay,  and  no  sait  conld  successfollj  be 
commenced  against  them,  until  sixty  days  from  that  date. 

**  This  is  the  jjeriod  in  my  judgment  at  which  the  claim  or  right 
to  sue  became  forfeited  against  the  company.  At  the  end  of  these 
sixty  days  the  period  of  six  months  commences  to  run.  This  I 
understand  to  be  the  necessary  result  of  the  reasoning  of  Judge 
Wright  in  Ames  v.  Union  Ins.  Co.,  14  N.  Y.  253." 

See  Judge  Paitll's  opinion  in  MeFarland  v.  Pedbody  Ins.  Co.,  6 
W.  Va.  431 ;  KiUips  v.  Putnam  Fire  Ins.  Co.,  28  Wis.  484;  s.  c,  9 
Am.  Bep.  506. 

In  Stout  Y.  City  Fire  Ins.  Co.  of  New  Haven,  12  Iow%  371, 
the  condition  in  the  policy  was  similar  to  the  one  under  discussion. 
Baxdwin,  J.,  in  delivering  the  opinion  of  a  majority  of  the  court, 
said:  '' A  contract  of  insurance  is  treated  like  any  other  contract; 
and  the  same  rules  of  construction  must  govern  it.  To  construe 
this  policy,  we  must  take  our  stand-point  where  the  parties  thcm- 
seWes  stood,  consider  each  and  all  of  its  parts,  and  if  there  arc  con- 
flicts in  the  different  provisions  of  the  policy,  then  the  facts  and 
circumstances  surrounding  the  transaction  must  determine  how  the 
parties  themselves  understood  it,  and  that  construction  must  pre- 
vail. The  point  once  settled  that  the  interest  insured  was  a  me- 
chanic's lien,  and  the  conditions  of  this  policy  such  that  the  assured 
or  his  assignee  is  required  before  the  commencement  of  his  suit 
upon  the  policy  to  prove  to  the  company  the  value  of  the  interest 
that  he  may  have  in  the  building  insured,  and  if  this  cannot  be 
done  in  the  ordinary  proceeding  in  courts,  necessary  to  be  pursued, 
or  if  such  proof  cannot  be  made  in  a  legitimate  way  within  one 
year  after  loss,  then  this  condition,  requiring  suit  to  be  commenced 
within  one  year,  is  rendered  inoperative  by  the  parties  themselves." 

Longhurst  v.  Star  Insurance  Co.,  19  Iowa,  364,  was  a  similar  case, 
in  which  Low,  J.,  in  delivering  the  opinion  of  a  majority  of  the 
court,  said:  **  The  defendant  in  granting  a  policy  upon  a  mechanic's 
lien  admits  that  it  is  an  insurable  interest  *  *  *  If  then  the 
company  consent  to  grant  a  policy  upon  such  an  interest,  they  do 
so  subject  to  the  unavoidable  delay  in  the  judiciiil  ascertainment  of 
the  value  of  that  interest,  if  a  loss  should  occur.  If  with  reasonable 
diligence  that  value  cannot  be  legally  ascertained  in  time  to  bring 
an  action  on  the  policy  within  a  year  from  the  date  of  the  loss,  then 
it  follows,  unless  you  wish  to  impute  a  dishonest  purpose  on  the 
part  of  the  company,  that  in  granting  such  a  policy  they  intended 
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to  waive,  in  this  class  of  insurable  interests,  the  condition  whidi 
limits  the  right  of  action  on  the  policy  to  twelve  months.  Bj  pat- 
ting this  constmction  upon  the  contract  of  insurance  you  preserve 
the  upright  intent  of  the  company  intact  Whereas  if  yon  put 
the  other  construction  npon  it,  yon  by  implication  charge,  or  per 
haps  it  would  be  better  to  say  judicially  determine,  that  the  company 
granted  a  policy  for  a  valuable  consideration  paid,  which  at  the 
time  they  had  reason  to  believe  would  be  no  risk  to  them,  and  no 
protection  to  the  insured,  and  thereby  obtained  money  for  them- 
selves under  false  pretenses.  True  charity  thinketh  no  eviL  It  is 
therefore  right  for  us  to  presume  that  it  was  the  honest  intent  of 
the  company  to  insure  the  plaintiff's  mechanic's  lien  npon  the 
premiums  specified  against  loss  by  fire,  and  upon  the  other  hand, 
that  it  was  the  expectation  of  the  insured  in  paying  the  required 
premiums,  Aat  this  policy  would  cover  the  loss,  and  give  him  the 
requisite  protection.  It  is  the  business  of  the  court  in  construing 
the  contract  to  give  effect  if  possible  to  the  real  intent  and  ezpects- 
tions  of  the  parties.  That  can  only  be  done  in  this  case  by  holding, 
that  the  fifteenth  condition  of  the  policy  under  discussion  is  not 
applicable  to  this  particular  class  of  insurable  interest,  and  that 
when  the  defendant  consented  to  take  risks  of  this  kind,  it  either 
intended  to  waive  the  limitation,  or  have  it  to  commence  running 
from  the  date  that  the  value  of  the  mechanic's  lien  should  be  judi- 
cially ascertained." 

We  do  not  think  in  such  cases  there  is  a  waiver  of  the  clanse  in 
the  policy,  but  that  the  whole  contract  construed  together  shovt 
the  intent  of  the  parties,  that  the  period  of  limitation  agreed  npoo 
by  the  parties  should  commence  to  run  from  the  time  the  right  of 
action  on  the  policy  accrues.  We  hold  that  where  a  condition  in  s 
policy  of  insurance  provides  for  an  indefinite  period  to  elapse  before 
suit  shall  be  brought  on  the  policy,  and  that  no  suit  shall  be  brought 
until  the  thing  so  provided  for  is  done,  to  accomplish  which  may 
take  more  than  six  months  without  the  fault  of  either  of  the  par- 
ties to  the  contract,  and  the  condition  further  provides  that  no 
suit  on  the  policy  shall  be  maintained,  unless  commenced  within 
six  months  next  after  the  loss  shall  occur,  the  intent  of  the  parties 
to  the  contract  is,  that  the  six  months'  limitation  shoold  oommenea 
to  run  when  the  cause  of  action  accrues,  and  not  before^ 

In  the  case  at  bar,  the  policy  provides  that  the  loss  should  be 
paid  sixty  days  after  due  notice  and  proofs  of  the  same  should  hsvi 
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been  made  by  the  assared,  and  received  at  the  said  company's  office 
in  accordance  with  the  terms  and  provisions  of  said  policy,  unless 
the  property  should  be  replaced^  or  the  company  should  have  given 
notice  of  their  intention  to  rebuild  or  repair  the  damaged  premises. 
The  ninth  condition  of  the  policy  provides,  as  follows  : 

'^  Persons  sustaining  loss  or  damage  by  fire  shall  forthwith  give 
notice  of  said  loss  to  the  company,  and  as  soon  thereafter  as  possible 
render  a  particular  account  of  such  loss  signed  and  sworn  to  by 
them,  stating  whether  any,  and  what  other  insurance  has  been 
made  on  the  same  property,  giving  copies  of  the  written  part  of  all 
policies  thereon,  also  the  actual  cash  value  of  the  property^  and 
tbeir  interest  therein,  for  what  purpose  and  by  whom  the  building 
insured,  or  containing  the  property  insured,  and  the  several  parts 
thereof  were  used  at  the  time  of  the  loss ;  when  and  how  the  fire 
originated ;  and  shall  also  produce  a  certificate  under  the  hand  and 
seal  of  a  magistrate  or  notary  public  (nearest  the  place  of  the  fire, 
not  concerned  in  the  loss,  as  a  creditor  or  otherwise,  nor  related  to 
the  assured)  stating  that  he  has  examined  the  circumstances  of  the 
assured  and  verily  believes,  that  the  assured  has  without  fraud  sus- 
tained  loss  on  the  property  insured  to  the  amount  which  such 
magistrate  or  notary  public  shall  certify.  The  assured  shall,  if  re* 
quired,  submit  to  an  examination  or  an  examination  under  oath  by 
any  person  appointed  by  the  company,  and  subscribe  to  such  exam- 
inations  when  reduced  to  writing,  and  shall  also  produce  their  books 
of  account  and  other  vouchers,  and  exhibit  the  same  for  examina- 
tion at  the  office  of  the  company,  and  permit  extracts  and  copies 
thereof  to  be  made ;  the  assured  shall  also  produce  certified  copies 
of  all  bills  and  invoices,  the  originals  of  which  have  been  lost,  and 
shall  exhibit  all  that  remains  of  the  property  which  was  covered  by 
this  policy,  damaged  or  not  damaged,  for  examination,  to  any  per- 
8UU  or  persons  named  by  the  company. 

**  When  personal  property  is  damaged,  the  assured  shall  forth- 
with  cause  it  to  be  put  in  order,  assorting  and  arranging  the  vari« 
ous  articles  according  to  their  kinds,separating  the  damaged  from  the 
undamaged,  and  shall  cause  an  inventory  to  be  made  and  furnished 
to  the  company  of  the  whole,  naming  the  quantity,  quality  and 
cost  of  each  article.  The  amount  of  sound  value  and  damaged 
shall  then  be  ascertained  by  appraisal  of  each  article  by  competent 
persons  (not  interested  in  the  loss  as  creditors  or  otherwise,  nor  re* 
lated  to  the  assured  or  sufferers)  to  be  mutually  appointed  by  the 
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assured  and  the  company,  their  report  in  writing  to  be  made  under 
oath  before  any  magistrate  or  properly  oommissioned  peFBon,  one- 
half  of  the  appraisers'  fees  to  be  paid  by  the  assured. 

*^  The  company  reserves  the  right  to  take  the  whole  or  any  part 
of  the  articles  at  their  appraised  value ;  and  until  such  proofs  and 
declarations  and  certificates  are  produced,  and  examinations  and 
appraisals  permitted  by  the  claimant,  the  loss  shall  not  be  payable."* 

The  insurance  was  on  a  two-story  frame  building  operated  by 
steam,  and  used  as  a  manufactory  of  wagons,  buggies,  carriages  aod 
agricultural  implements,  and  the  machinery,  shafting,  belting,  en- 
gine and  tools  therein  contained,  and  the  stock  manufactured,  an- 
manufactured  and  in  process  of  manufacture,  therein  contained. 

The  ninth  condition  of  the  policy  further  provides  as  follows: 

''In  case  differences  shall  arise  touching  any  loss  or  dam- 
age, after  proof  thereof  has  been  received  in  due  form,  the 
matter  shall,  at  the  written  request  of  either  party,  be  submitted 
to  impartial  arbitrators,  whose  award  in  writing  shall  be  binding  od 
the  parties  as  to  the  amount  of  such  loss  or  damage,  but  shall  not 
decide  the  liability  of  the  company  under  this  policy  ;  and  prori- 
ded  further,  that  it  shall  be  optional  with  the  company  to  repair, 
rebuild  or  replace  the  property  lost  or  damaged  with  other  of  like 
kind  and  quality,  within  a  reasonable  time,  giving  notice  of  their 
intention  so  to  do  within  thirty  days  after  receipt  of  proofs  herein 
required ;  and  in  case  this  company  elect  to  rebuild,  the  assured 
shall,  if  required,  furnish  plans  and  specifications  of  the  bnildingi 
destroyed/' 

The  twelfth  condition  provides  as  follows: 

"  It  is  furthermore  expressly  provided  and  mutually  agreed,  that 
no  suit  or  action  against  the  company  for  the  recovery  of  any  claim 
by  virtue  of  this  policy  shall  be  sustainable  in  any  court  of  lav  or 
chancery,  until  after  an  award  shall  have  been  obtained,  fixing  the 
amount  of  such  claim  in  the  manner  above  provided,  nor  nnles 
such  suit  or  action  shall  be  commenced  within  six  months  next  af* 
ter  the  loss  shall  occur." 

Here  is  an  indefinite  period,  within  which  the  arbitrators  may 
fix  the  amount  of  loss  or  damage,  a  period,  which  without  the  &alt 
of  either  of  the  parties  to  the  contract  might  extend  beyond  six 
months.  If  it  did,  it  could  not  be  said  in  the  absence  of  proof 
that  the  defendant  had  waived  the  conditions,  because  on  the  coo* 
trury  it  might  have  done  all  in  its  power  to  have  the  arbitraton 
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act  as  speedily  as  possible.  It  would  alter  the  case,  if  the  condi- 
tion did  not  declare  that  suit  could  not  be  maintained  ^'  until  after 
an  award  had  been  obtained  fixing  the  amount  of  such  claim.'* 
Some  of  the  authorities  have  given  a  literal  construction  to  similar 
conditions  containing  provisions  for  arbitrators ;  but  in  the  ab- 
sence of  a  condition  denying  the  right  to  bring  suit  before  the 
awardy  some  of  the  authorities  give  force  to  all  the  provisions,  as 
they  find  them ;  but  in  all  the  cases  I  have  examined,  except  the 
Illinois  case^  there  was  some  specified  definite  time  provided  for  in 
the  contract,  within  which  suit  might  be  brought.  To  give  the 
construction  contended  for  by  the  company,  there  is  no  time  given 
in  the  policy  within  which  the  plaintiff  might  bring  his  suit  He 
could  not  bring  it  before  the  award;  he  is  expressly  denied  that 
right  The  award  might  not  be  made  until  the  six  months  had 
elapsed;  he  could  not  then  bring  his  suit  The  same  reasoning  we 
have  applied  t^  the  arbitrators'  clause,  applies  to  the  othei*s  referred 
to,  because  there  is  no  definite  time  fixed  in  any  of  them,  when 
suit  might  have  been  brought  We  would  be  compelled  either  to 
hold  that  the  condition  is  void,  as  against  public  policy,  or  to  hold,  as 
we  do,  that  the  true  construction  of  the  policy  is,  that  the  six 
months  provided  in  the  condition  did  not  commence  to  run  until 
the  nght  of  action  accrued  on  the  policy.  We  could  not  hold  that 
the  company  intended  to  do  wrong,  and  make  a  void  condition,  un- 
less there  was  no  escape  from  such  a  conclusion. 

Judgment  of  the  municipal  court  must  be  affirmed  with  cost 
and  $30  damages ;  and  the  case  is  remanded  to  the  municipal  court 
to  be  proceeded  in  according  to  the  principles  laid  down  in  the 
foregoing  opinion,  and  according  to  law. 

Judgment  affirmed. 
The  other  judges  concurred,  except  Moobb,  J.,  dissenting. 
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Sunday — "  business  "  —  lending  maneif, 

LoDdlng  monej  to  be  repaid  on  demand  1b  *'  baaineae  "  within  the  meaniiif  o( 
the  atatate  prohibiting  "  labor,  boaineaa  or  work,  except  only  woika  of  m- 
oeaaitj  or  charltj/'  on  Sanday,  and  each  an  agreement  ia  pteenmptlTelj  foii 
although  the  money  la  retained  and  need  withoot  any  oflbr  to  retam  it* 

ACTION  to  recover  money  lent.    TKe  opinion  states  the  cm- 
The  plaintiff  had  judgment  below. 

Conrad  Krez^  for  appellant. 

WiBiam  H,  Seaman^  for  respondent. 

Gassodat,  J.  This  action  is  to  reooyer  for  a  snm  of  money  •!• 
leged  to  have  been  "lent"  to  the  defendant  at  his  request, apoo 
his  promise  to  pay  back  the  same  whenever  thereunto  requested, 
but  which  had  never  been  paid  to  the  intestate,  nor  to  the  plaintiff 

*  See  note,  8S  Am.  Rep.  BSO. 
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admiaiBtratory  although  the  defendant  had  often  been  requested 
to  pay  the  same  before  the  oommencement  of  this  action.  The 
auawer  ^admits  the  receipt  of  the  money/'  but  alleges  that  it  was 
paid  to  him,  and  the  contract  and  promise  to  repay  the  same  was 
made  on  Sunday,  and  therefore  denies  the  indebtedness.  The  un* 
dispated  evidence  shows  that  the  loan  and  promise  were  made  on  a 
iSanday.  The  court  found  that  the  defendant  had  and  received  the 
money  from  the  deceased  on  Sunday,  ^'  to  be  repaid  *  *  *  on 
demand/'  but  that  the  defendant  had  *'  failed  and  neglected  to  re- 
pay "  the  same  or  any  part  thereof,  and  as  a  conclusion  of  law,  that 
the  plaintiff  was  entitled  to  recover  the  amount  due. 

Section  4595,  B.  IS.,  provides,  among  other  things,  that  **  any  per- 
fion  who  shall  *  *  *  do  any  manner  of  labor,  business  or  work, 
except  only  works  of  necessity  and  charity  *  *  *  on  the  first 
day  of  the  week,  shall  be  punished  by  fine  not  exceeding  ten  dol* 
iars.*'  The  court  does  not  find,  and  there  is  no  evidence  to  show, 
that  the  case  comes  within  the  exception  named  in  the  statute. 
The  loan  oi  money,  and  the  promise  to  repay,  alleged  in  the  com- 
plaint and  admitted  in  the  answer,  were  clearly  "  business,"  within 
the  meaning  of  this  section,  and  hence  it  was  presumptively  illeguL 
If  It  was  possible  to  bring  the  case  within  the  exception  named  in 
the  statute,  the  burden  was  on  the  plaintiff  to  do  so.  Bosworfh  v. 
Swansey^  10  Hetc.  363;  Jozies  v.  Andover^  10  Alien,  18,  21 ;  Htnck 
ley  V.  Penobscoty  42  Me.  89.  But  it  is  argued  by  counsel  with  some 
plausibility,  that  although  the  contract  was  illegal  and  void,  yet 
the  subsequent  retention  of  the  money  without  offering  to  return  it 
and  the  using  of  it,  and  the  refusing  to  take  it  back,  constituted  a 
ratification,  and  an  implied  promise  to  repay  upon  each  subsequent 
secular  day.  In  support  of  this  theory  counsel  cite  WiUiams  v.  Pauily 
6  Bing.  653;  Adams  v.  Oayy  19  Vt.  358;  Sumner  v.  Jonesy  24  id. 
317 ;  Brawn  v.  Timmanyy  20  Ohio  St.  82 ;  Tucker  v.  Mowrey,  12 
Mich.  378;  Dodson  y.  Earns,  10  Ala.  566;  Sayre  v.  Wheeler,  81 
iowa,  112. 

In  Williame  v.  Paul  the  bargain  was  made  on  Saturday,  and  the 
pnce  to  be  subsequently  paid  was  agreed  upon  at  the  same  time, 
subject  to  the  defendant's  approval  of  the  property  upon  inspection 
the  next  morning,  which  was  Sunday.  Accordingly  on  Sunday 
the  inspection  was  had,  and  the  property  approved  and  delivered. 
Subsequently,  the  defendant,  being  applied  to  for  the  price,  said  he 
would  settle  at  a  time  named.  Failing  to  do  so,  an  action  was  brought 
Vol.  XXXVn— 102 
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for  the  prioe,  and  the  pUimtiff  recoyered  a  verdict,  and  the  role  mn 
to  set  it  aside  and  enter  a  nonBuit  ander  the  statute  of  29  Charles 
Ily  chap.  7,  substantially  like  ours,  was  discharged  by  the  Court  of 
Common  Pleas.  Pabk,  J.,  stated  the  grounds  thus:  ''Here  it  ap- 
pears that  the  defendant  not  only  retained  the  animal,  but  made  a 
new  promise  to  pay,  subsequently  to  the  Sunday,  and  hispreeent  re> 
fusal  is  not  consistent  with  the  practice  of  a  very  sincere  Christian.'* 
Eight  years  after,  in  Simpson  ▼.  Mcholls,  3  H.  &  W.  240,  244,  and 
a  note  to  that  case  found  in  5  H.  ft  W.  702,  it  was ''  doubted  whether 
the  case  of  Witttams  v.  Paul  could  be  supported  in  law,"  on  the 
ground  ^  that  although  the  contract  was  void  as  being  made  on  a 
Sunday,  yet  as  the  property  in  the  goods  passed  by  deliterj,  the 
promise  made  on  the  following  day  to  pay  for  them  could  not  oon- 
stitute  any  new  consideration;''  and  the  Court  of  Exchequer  held 
on  demarrer  that  the  plaintiff  could  not  recover  the  value,  on  the 
ground  that  defendant,  after  the  sale  and  delivery  of  the  goodie 
kept  them  for  his  own  use  without  returning  or  offering  to  return 
them. 

In  Tuckerman  v.  HinkUy^  5  Allen,  454,  it  is  said  by  Chapmajt,  J., 
that ''  the  case  of  Wtlianus  v.  Paul  6  Bing.  653,  *  *  is  not  to  be  re- 
lied on."  In  KaufUz  v.  Dickson^  40  Miss.  341,  345-6,  the  court  said. 
**  We  have  examined  these  cases  (among  which  are  Williams  v.  PmU 
and  Adams  v.  Oay,  19  Vt  369,  supra),  *  *  and  we  are  oonstnuned 
to  say  that  they  are  founded  on  reasons  which  appear  to  us  to  set  aside 
the  most  reverend  and  firmly  settled  principles  of  law  applicable  to 
the  subject  of  illegal  contracts.  Were  we  to  follow  them  we  should 
have  to  overrnle  principles  repeatedly  and  invariably  recogniied  by 
this  conrt."  In  Boutslle  v.  Melendy,  19  N.  H.  196,  WtUiams  v. 
Paul  is  overruled,  and  the  case  of  Simpson  v.  Niehottsy  supra,  6A* 
lowed,  and  the  court  held  that  ''an  illegal  contract  is  incapable  of 
ratification,  or  of  becoming  the  consideration  of  a  snbseqneDt 
promise."  WiUiams  v.  Paul  was  foUowed  in  Adams  v.  (7ajr,  supra, 
but  in  the  later  case  of  Sumner  v.  Jones,  24  Vt  317,  the  court  said: 
'^Whatever  may  be  the  views  of  the  English  courts  in  relation  to 
the  case  of  Williams  v.  Paul,  that  case  has  been  referred  to  in  all 
the  above  cases  {Barron  v.  Pettes,  18  Vt.  385  ;  Adams  v.  Oay,  19 
id.  368  ;  Sargeant  v.  Butts,  21  id.  99) ;  in  some  without  the  ex- 
pression of  any  satisfaction,  and  in  others  by  a  dii-ect  approval  of 
its  doctnne.  The  principle  of  these  cases  mnst  decide  the  present" 
And  on  page  322  the  court  said  :  "  It  is  evident  that  the  En^ 
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authorities  have  not  gone  to  this  extent ''  (an  affirmation  and  prom- 
ise to  pay  the  note  implied  by  the  retention  of  the  goods  as  sufficient 
to  sustain  an  action) ;  ^  for  while  it  has  been  held  that  a  subsequent 
promise  is  sufficient  to  sustain  a  recovery  for  the  value  of  the  prop- 
erty, it  has  never  been  held  in  those  courts  that  a  promise  can  be 
implied  from  the  mere  tact  of  a  retention  of  the  property,  or  that 
subsequent  payments  are  equivalent  to  an  express  promise."  In 
that  case  it  was  held  that  a  note  given  on  Sunday  for  a  horse  then 
purchased,  and  subsequent  partial  payments,  and  retention  of  the 
horse  without  offering  U>  return  the  same,  was  such  a  ratification 
as  would  maintain  a  suit  for  the  balance  of  the  note.  But  this 
decision,  as  we  have  seen,  was  based  upon  former  decisions  in  that 
State,  acknowledged  to  be  in  conflict  with  the  later  English  cases, 
and  certainly  in  direct  conflict  with  the  whole  current  of  Massachu- 
setts cases.  Myers  v.  Meinrath,  101  Mass.  366 ;  s.  c,  3  Am.  Rep. 
868.  In  this  last  case  it  was  expressly  held  that  '^  an  action  will 
not  lie  for  the  conversion  of  a  chattel  sold  and  delivered  by  the 
plaintiff  to  the  defendant  in  exchange  for  another  chattel  on  the 
Lord's  day,  and  retained  by  the  defendant  afterward,  notwithstand- 
ing the  return  by  the  plaintiff  of  the  chattel  for  which  it  was  ex- 
changed, and  his  demand  for  a  corresponding  rctam  by  the  defend- 
ant.'' The  later  English  cases,  the  New  Hampshire  and  Massachu- 
setts cases,  are  also  followed  in  Maine.    Pope  v.  Linn,  50  Me.  83. 

In  the  case  of  Tucker  v.  Mowrey,  12  Mich.  378,  it  was  held  that 
the  contract  of  sale  and  delivery  made  on  Sunday  was  so  utterly 
void  that  no  title  passed,  and  that  therefore  the  vendor  might  on  a 
subsequent  day  tender  back  the  price  and  recover  the  property.  No 
case  is  cited  in  supi>ort  of  this  doctrine,  except  an  early  case  in  the 
same  State,  which  is  followed.  But  this  is  going  much  further 
than  WiUiams  v.  Paul,  and  much  further  than  the  Vermont  cases  ; 
for  they  allow  subsequent  ratification  on  the  ground  that  the  prop- 
erly passes,  and  that  the  transaction  is  not  mcdum  %n  se  but  malum 
prohibitum.  Dadson  v.  Harris,  10  Ala.  566,  goes  on  the  same 
theory  as  Tucker  v.  Mowrey,  and  the  same  remarks  are  applicable  to 
it.  The  true  rule  seems  to  be  stated  by  Maule,  J.,  in^Va^.v. 
NidkoUs,  2  M.  0.  &  S.  501,  where  he  said :  ''  The  plaintiff  cannot 
recover  where  in  order  to  sustain  his  supposed  claim  he  must  set 
up  an  illegal  agreement  to  which  he  himself  has  been  a  party."  So 
Parkrr,  G.  J.,  in  Smith  v.  Bean,  15  N.  H.  577,  said  '^It  is  gen- 
erally suid  of  such  illegal  contract  that  it  is  void.     If  this  were  so. 
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and  the  eontraot,  in  the  broad  seuae  of  the  term,  were  Totd^iio 
property  would  pass  by  it;  the  vendor  might  reclaim  the  property 
at  will;  and  being  his  property,  it  woald  be  sabject  to  attachment 
and  levy  by  his  creditors,  in  the  same  manner  as  if  the  attempt  to 
sell  had  never  been  made.  Bat  this  is  not  what  is  intended  by 
such  phraseology.  The  transaction  being  illegal,  the  law  leaves 
parties  to  suffer  the  consequences  of  their  illegal  actsi  The  con- 
tract is  void  so  far  as  it  is  attempted  to  be  made  the  foundation  of 
legal  proceedings.  The  law  will  not  interfere  to  assist  the  vendor 
to  recover  the  price."  These  same  remarks  are  quoted  with  ap- 
proval by  the  court  in  Perkins  v.  Jones,  26  Ind.  502.  In  HoU  v. 
Oreeth  73  Penn.  St.  198;  s.  c,  13  Am.  Bep.  737,  Hebcuh,  J.,  ssid: 
'^  The  test,  whether  a  demand  connected  with  an  illegal  transaction 
is  capable  of  being  enforced  by  law,  is,  whether  the  plaintiff  requires 
the  aid  of  the  illegal  transaction  to  establish  his  case.  If  a  phuntiil 
cannot  open  his  case  without  showing  that  he  has  broken  the  law, 
a  court  will  not  assist  him.  ♦  ♦  ♦  The  principle  to  be  extracted 
from  all  the  cases  is,  that  the  law  will  not  lend  its  suppoit  to  a  claim 
founded  on  its  own  violation.'^ 

In  TiOack  v.  Webb,  56  Me.  100,  Applbton,  0.  J.,  said:  « The 
only  consideration  for  the  note  is  the  liability  of  the  defendant 
under  a  contract  prohibited  by  law.  But  this  cannot  be  regarded 
as  a  legal  consideration.  The  rights  of  the  parties  remain  as  if  no 
noti  had  been  given.  The  original  contract,  being  void,  was  not 
susceptible  of  ratification.''  The  same  rule  obtains  in  Hassacha* 
setts.  New  Hampshire  and  Connecticut  Oranson  v.  Oess,  107 
Mass.  440;  8.  c,  9  Am.  Bep.  45,  and  cases  there  cited.  In  Finn  v. 
Doiiahue,  35  Conn.  216,  the  facts  were  substantially  the  same  ta 
here,  and  it  was  held  that  the  plaintiff  could  not  recover  for  the 
loan,  nor  in  an  action  of  general  assumpsii  upon  a  demand  after- 
ward made,  as  for  money  of  the  plaintiff  in  the  hands  of  the  defend- 
ant; that  a  party  could  not  be  permitted  to  trace  his  title  tbrongfa 
an  illegal  act. 

The  decisions  of  this  court  are  clearly  in  harmony  with  the  weight 
of  authority  upon  the  point  here  involved,  as  above  indicated.  In 
Moore  v.  Kendall,  2  Pin.  99,  the  court  said :  ^  Admitting  the  ssle 
of  the  goods  to  have  been  made  on  Sunday,  it  by  no  means  foDovi 
that  it  was  void  for  all  purposes.  There  was  an  actual  transfer  cl 
property  from  James  Moore  to  his  brother,  the  plaintiff  in  errari 
and  it  was  not  possible  thereafter  for  James  or  his  assigns  to  re 
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ooTer  it  back.  •  •  •  The  point  before  us  is  simply  this: 
whether  any  man,  under  any  circamstancesy  can  make  a  valid  trans- 
fer of  property  on  Sunday.  If  he  cannot,  the  instructions  were 
right ;  if  he  can,  they  were  wrong.  I  think  it  would  be  carrying 
the  rule  of  law  further  than  the  policy  of  the  statute  requires  and 
further  than  the  current  of  decisions  on  this  subject  warrants,  to 
deny  that  such  a  transfer,  when  actually  completed  without  fraud, 
should  stand  between  the  parties."  Following  that  decision,  this 
court,  in  Hill  v.  Sherwood,  3  Wi&  343,  held  that  *^  a  contract  or 
agreement  made  on  Sunday  will  not  be  enforced  in  a  court  of  law." 
MOehoir  v.  MeCarty,  31  Wis.  252 ;  8.  o.,  11  Am.  Rep.  605,  is  to  the 
same  effect,  and  there,  too,  there  was  a  subsequent  promise.  In 
Knox  y.  Clifford,  38  Wis.  656;  s.  c,  20  Am.  Rep.  28,  the  case  of 
HiU  y.  Sh0rwood,  Is  referred  to  approvingly.  In  the  case  before  us, 
unlike  Williams  v.  Paul,  and  Melehoir  v.  MeCarty,  there  was  no 
subsequent  express  promise,  written  or  oral,  and  unlike  some  of  the 
other  cases  referred  to,  there  was  no  subsequent  partial  payment. 
Whether  in  such  last  mentioned  cases  an  action  could  be  maintained 
to  recover  the  balance  of  the  loan,  it  is  not  necessary  here  to  decide. 
Confining  ourselves  to  the  facts  of  the  case  here  presented,  and  with- 
out questioning  Melehoir  v.  AfcCartyy  we  simply  desire  to  hold:  (1) 
The  loaning  of  money  on  Sunday  is  '^  business,''  within  the  mean- 
ing of  the  statute,  and  presumptively  illegal.  (2)  Any  party  desir- 
ing to  bring  himself  within  the  exception  of  the  statute  has  the 
burden  of  doing  so.  (3)  The  mere  fact  that  a  person  borrowing 
money  on  Sunday  retains  it  and  converts  it  to  his  own  use  does  not 
raise  an  implied  promise  binding  in  law,  and  upon  which  an  action 
can  be  maintained. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  if 
remanded  with  directions  to  enter  judgment  for  the  defendant 

Judgmeni  reversed  and  cause  remanded. 
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FiTZGXEALD  Y.  ClTT  OW  BbBLDT. 

JfiiiMMjNi/  eorparoHon — n^fHgenee — Hairwig  a^fainia^  Mtwmlk 

A  fUirwaj,  puallel  to  a  dty  ■treet,  bat  ontside  the  limite  of  the  stieelMi 
sidewalk,  led  from  the  sidewalk  to  a  lower  level.  The  opening  wm  piep> 
erlj  fenced  along  the  side  of  the  sidewalk.  Hdd^  that  the  dtj  wen  Ml 
boand  to  maintain  a  barrier  or  gate  at  the  entrance  of  the  stairway.* 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
head-note  and   opinion  state  the  case.    The  plaintiff  bad 
judgment  below. 

Waring  d  Ryan,  for  appellant. 
Finch  d  Barber,  for  respondent 

Lton,  J.  It  is  very  frequently  essential  to  the  convenient  and 
proper  use  of  hotels  and  other  business  houses,  sometimes  of  dwell- 
ingSy  adjacent  to  streets  in  cities  and  Tillages,  that  they  be  con- 
structed with  stairways  on  the  street  sides,  leading  downward  to 
the  basements  and  cellars,  or  upwards  to  the  front  entrances  of  looh 
buildings.  Structures  of  this  character,  which  do  not  encroaoh 
upon  the  sidewalks,  are  lawfnL  The  existence  of  such  a  stroctorB 
however  imposes  upon  the  municipality  in  which  it  is  situated  the 
duty  of  providing  proper  safeguards  to  prevent  the  happening  of 
accidents,  by  reason  of  its  proximity  to  the  sidewalk,  to  perMina 
travelling  thereon  with  ordinary  care.  In  the  present  case  the 
stairway  where  plaintiff  was  injured  was  constructed  parallel  to 
and  abutting  what  the  defendant  claims  to,  be  the  sidewalk.  If  it 
did  not  encroach  upon  the  sidewalk,  we  think  the  defendant  citj 
performed  its  duty  by  maintaining  a  sufficient  barrier  between  the 
sidewalk  and  the  stairway.  A  barrier,  or  gate,  placed  at  the 
entrance  to  the  stairway,  would  in  many,  perhaps  in  most,  cases  Ix" 
very  inconvenient,  and  would,  or  might,  seriously  interfere  with  th<' 
lawful  use  of  his  premises  by  the  owner.    On  the  facts  of  this  case 

•SeeCtttf  or  AuguMUiy.  Hafen  (61  Qa.  48),  84  Am.  Rep.  96;  NINeU  t.  NathvaUCttB^ 

GM),  27  Am.  Rt)p.  755,  and  note,  787. 
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we  think  it  would  be  unreasonable  to  require  the  municipality  to 
mamtaln  snoh  a  safeguard  at  the  entranoe  to  the  sfcairway  in  ques- 
tion^  unless  it  was  within  the  limits  of  the  sidewalk.  The  city 
therefore  was  guilty  of  no  neglect  of  duty  unless  the  stairway  was 
within  the  limits  of  the  sidewalk  ordinarily  used  and  travelled  by 
the  public;  and  the  jury  should  have  been  so  instructed.  They 
were  not  so  instructed,  but  the  question  whether  the  city  was  guilty 
of  negligence  was  left  to  them,  notwithstanding  they  should  find  that 
the  stairway  was  not  within  the  limits  of  the  sidewalk.  This  was 
error.  We  think  the  instruction  proposed  on  behalf  of  the  city, 
qaoted  in  the  foregoing  statement  of  the  case,  is  substantially  cor- 
rect,  and  should  have  been  given. 

Several  other  errors  are  alleged,  but  it  is  not  deemed  necessary  to 
consider  thenu 

Judgment  revenedt  and  cause  remanded  for  a  new  trial. 

Jtetfersed  and  rmnandmL 


Kblloog  y.  Adaxb. 

(51  Wis.  18B.) 

Qift^'frcm  parent  to  child ^-^revocaH^m, 

Ab  ezeeated  gift  of  personal  property  from  a  father  to  his  minor  difld  leskU 
lag  In  his  family  is  valid  and  irrevocable,  although  the  property  oontinnei 
in  the  honse  occapled  by  the  family. 

REPLEVIN  for  a  piano.  The  piano  had  been  given  by  the 
father  to  his  minor  daughter,  residing  with  him,  and  subse- 
quently he  mortgaged  it,  and  the  mortgagee  took  possession.  The 
plaintiff  had  judgment  below. 

Oiffin  S  Wffliams,  for  appellant.  A  gift  inter  vivos  confers 
title  only  where  there  is  a  positive  change  of  possession  and  the 
donor  is  in  no  position  to  recall  the  gift  or  repossess  himself  of  the 
thing  given.  1  Pars,  on  Con.  234;  LMle  v.  Willeti,  55  Barb.  125; 
Johnson  v.  Spies^  5  Hun,  468;  Trow  v.  Shannon,  78  N.  T.  446;  WiU 
son  V.  Oarpenier,  17  Wis.  516.  A  parent  may  resume  property  given 
to  an  infant  child,  without  the  consent  of  the  child.     CVau«T. 
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Kroger,  22  111.  74;  People  v.  Johfuon,  14  id.  342;  WaUon  v.  WaUoUy 
70  id.  142;  Carpenter  v.  Davis,  71  id.  395;  Wadha$ns  v.  Oay,  73  id. 
415;  Hoig  y.  Adrian  College,  83  id.  267;  NMe  v.  iSmitt,  2  Johns. 
53;  3  Am.  Dea  399 ;  Cooh  v.  Hueted,  12  id.  188;  Clark  t.  ^i^  2 
Wend.  459;  20  Am.  Dec  639;  Huniingten  v.  OUmare,  14  Barb.  244; 
Woodruff  y.  Ciooik,  25  id.  505. 

&M.  K  Sutherland,  for  lespondenta. 

OsTON,  J.  [A  minor  point  omitted.]  On  the  inBtmciionB  to 
the  jury,  the  question  is  raised,  whether  0.  W.  Kellogg,  the  mort- 
gagor and  father  of  Ida,  conld  make  to  her  a  valid  and  irrevocable 
gift  while  she  was  a  ihinor  and  member  of  his  family.  In  order  to 
raise  this  question,  it  must  be  assumed  that  the  gift  by  the  mother 
was  in  fact  and  in  law  the  gift  of  the  father;  for  the  mother  hss 
not  sought  its  revocation.  This  gift  is  not  sought  to  be  avoided  by 
the  existing  creditors  of  Kellogg,  the  father,  as  having  been  made 
in  contravention  of  their  rights,  but  by  a  subsequent  mortgagee  of 
the  father,  on  the  ground  that  the  giving  of  the  mortgage  was  a 
revocation  of  the  gift.  Most  of  the  questions  here  raised  were,  iu 
principle,  recently  decided  by  this  court  in  the  unreported  case  of 
Wamhold  v.  Vich,  referred  to  by  counsel,  and  such  a  gift  was  held 
valid.  In  that  case  the  father  gave  to  his  minor  son  his  time  aud 
services,  by  means  of  which  the  son  purchased  a  piano,  and  then 
gave  it  to  his  sister.  It  is  creditable  to  the  father,  in- that  case, 
that  he  did  not  himself  seek  to  revoke  or  defeat  his  gift  In  Knaggs 
v.  Green,  48  Wis.  601 ;  &  c,  33  Am.  Rep.  838,  the  validity  of  a 
similar  gift  to  an  infant  is  recognized. 

It  may  be  difiScult  to  prove  an  actual  delivery  and  change  of  pos- 
session in  such  case  of  gift  between  members  of  the  same  family, 
when  the  presumption  in  all  cases  is  strongly  in  favor  of  the  con- 
tinued possession  of  the  father  as  the  head  of  the  family ;  but  it  is 
not  impossible ;  and  when  such  a  gift  by  the  father  to  his  child  is 
fully  executed  by  a  delivery  it  will  be  upheld.  The  case  of  Pienon 
y.  Heieeg,  19  Iowa,  114,  is  strongly  in  point  and  nearly  parallel  in 
its  facts  as  to  the  parties,  the  subject  and  the  circumstances  of  the 
gift.  See  also  Schouler  Pers.  Prop.  85 ;  Kerrigan  v.  Rauiigan,  43 
Conn.  17,  and  other  cases  cited  in  brief  of  counsel.  There  may  be 
authorities  which  hold  that  such  a  gift  may  be  revoked,  but  they 
have  not  the  weight  of  reason.     It  is  so  much  more  consistent 
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imtaial  feeling,  manly  honor  and  paternal  affection  and  fidelity,  to 
ophold  sach  a  gift,  and  prevent  a  father  from  doing  such  an  un- 
worthy act  as  taking  back  his  gift  to  his  child,  that  we  the  more 
readily  approve  of  those  authorities  which  hold  that  it  cannot  be 
tlone. 

The  charge  of  the  court  was  strongly  in  favor  of  the  plaintiff,  but 
no  stronger  than  the  facts  seemed  to  warrant,  and,  on  the  whole, 
presented  the  case  fairly  to  the  jury.  The  plaintiff  being  in  the 
possession  of  the  property,  and  the  defendant  having  taken  it  away 
without  right,  the  plaintiff  was  entitled  to  recover.  James  v.  Van 
Duyn,  46  Wis.  512. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


Eboubkop  v.  Shontz. 

(51  Wis.  9M.) 

Marriage^ manied  %oemain*%  liabiJUy  for  famOy  goads  bought  on  eredU  of  ker 

separate  estate. 

Under  the  WIsoohbId  statate  oonceming  the  separate  property  and  boaineM 
of  married  women,  where  a  married  woman  owns  a  farm,  and  she  and  her 
husband  are  engaged  together  in  carrying  it  on,  and  parchased  goods  for  the 
use  of  the  family  upon  the  credit  of  the  wife's  ownership  of  the  farm,  she 
as  well  as  her  husband  becomes  liable  therefor  at  law,  as  if  unmarried 
whether  the  contract  is  written,  oral,  or  partly  written  and  partly  oral  * 

ACTION  on  a  note  made  by  a  husband  and  his  wife  for  dry  goods 
for  family  use,  upon  the  credit  of  her  ownership  of  a  farm 
which  she  and  her  husband  carried  on  together.  The  plaintiff  had 
judgment  below. 

HauUon  d  Frovie  and  Eastland  d  Son,  for  appellants. 

0.  F.  Black  and  Wm.  F.  ViJaSf  for  respondent 

Cabsodat,  J.     [Omitting  minor  question&J     The  other  errors 
assigned  were  all  based  upon  the  theory,  that  as  Mrs.  Shontz  was  a 

•  See  WiOkune  t.  Urm<eon  (85  Ohio  St.29A),  85  Am.  Bep.  611,  and  note,  517;  EOMt  ▼. 
OotcerOSlil.  79\84Am   Rep.  500 
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married  womaoy  she  could  not  bind  herself  nor  her  separate  estate 
hy  joining  with,  her  husband  in  making  the  note  in  question,  in 
consideration  of  the  goods  receiYed  for  the  use  of  the  family  ss 
staled.  If  counsePs  theory  is  correct,  then  the  instructions  given 
were  clearly  erroneous;  otherwise  not  Prior  to  the  married  woman 'a 
act,  so  calledy  the  husband  and  wife  were  but  one  person  in  law,  and 
the  husband  was  that  one.  The  common  law  implied  not  only  s 
unity  of  person  but  a  unity  of  interest,  and  that  too  was  represented 
by  the  husband. 

Iq  Conway  t.  Smithy  13  Wis.  125,  the  note  was  signed  by  Mn. 
and  Mr.  Smith,  and  given  for  work  done  and  materials  furnished 
in  the  construction  of  a  hotel  upon  a  lot  belonging  to  Hr&  Smith; 
and  a  majority  of  the  court,  per  Paikb,  J.,  held  ''that  oar 
statute  did  give  to  married  women,  as  necessarily  incidental  to 
the  power  of  holding  property  to  their  own  use,  the  power  of  mak- 
ing  all  contracts  necessary  or  convenient  to  its  beneficial  en- 
joyment, and  that  such  contracts  are  to  be  regarded  as  valid  in 
law."  Page  136.  The  learned  justice  then  added :  ''  If  it  be  estab- 
lished  then  that  her  contracts  respecting  her  separate  estate  are 
valid  in  law,  I  think  it  necessarily  follows  that  they  may  be  en- 
forced by  legal  remedies.''  The  court  there  however  did  not  go  to 
the  extent  of  holding  that  the  statute  gave  to  a  married  woman  aa 
unlimited  power  of  contracting,  and  that  all  her  contracts  were  en- 
forceable by  action  at  law,  but  only  that  a  limited  power  of  con- 
tracting was  conferred  by  the  statute,  and  that  such  contracts  as 
came  within  the  limitation  could  be  enforced  by  legal  remedies  in 
contradistinction  to  equitable. 

In  Todd  V.  Lee,  15  Wis.  365,  the  action  was  in  equity,  to  diaip 
the  separate  estate  of  Mrs.  Lee  for  the  purchase-price  of  goods  sold 
to  her  for  her  use,  as  a  trader  in  the  millinery  business,  upon  the 
faith  and  credit  of  her  separate  estate.  The  Circuit  Court  held 
that  the  plaintifEs  had  no  legal  or  equitable  claim  against  her  or  ber 
separate  estate;  but  the  judgment  was  reversed  by  this  court,  and 
Dixon,  G.  J.,  said ;  that ''  the  contracts  of  a  married  woman,  when 
necessary  or  convenient  to  the  proper  use  and  enjoyment  of  ber 
separate  estate,  are  binding  at  law.  Oonway  t.  Smith,  13  Wis.  125. 
All  her  other  engagements  stand  as  before  the  passage  of  the  stat- 
ute, good  only  in  equity.  The  change  from  an  equitable  to  a  legal 
estate  has  not,  with  respect  to  them,  enlarged  her  powers  or  re- 
moved the  disability  of  ooverture;  but  she  remains  as  if  still  poi- 
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of  an  estate  in  equity,  without  reetrictiQq  as  to  her  power  of 
disposition.  *  *  *  The  debts  in  question  belong  to  the  latter 
class.  Within  all  the  authorities,  the  separate  estate  of  a  married 
woman  will  be  charged  in  equity  with  the  payment  of  debts  con^^ 
tracted  for  her  benefit  In  this  case  we  need  not  inquire  f  urther, 
for  that  the  debts  in  question  were  beneficial  to  Mrs.  Lee  will 
readily  appear/'  Page  380.  In  that  case  this  court  approved  Vale 
Y.  DedereTy  18  N.  Y.  265,  in  which  the  wife  signed  a  note  as  surety 
of  the  husband,  and  wherein  it  was  held  **  that  a  married  woman, 
having  a  separate  estate,  might  bind  it  by  her  general  engagements 
to  pay  debts  contracted  for  the  benefit  of  such  estate,  or  on  her 
own  account,  or  for  her  benefit,  upon  the  credit  of  it."  Pages  368» 
369.  But  the  court  disapproved  of  Yale  v.  Dederer,  22  N.  T.  450, 
in  which  the  wife  was  also  a  surety  on  the  note  of  her  husband, 
and  wherein  it  was  held,  that  *'  in  order  to  create  a  charge  upon 
the  separate  estate  of  a  married  woman,  the  intention  to  do  so  must 
be  declared  in  the  very  contract  which  is  the  foundation  of  the 
charge,  or  the  consideration  must  be  obtained  for  the  direct  benefit 
of  the  estate  itself.''  Since  that  time  the  statutes  of  New  Ifiork 
have  been  modified  in  some  respects.  We  have  no  design  of  at- 
tempting to  reconcile  the  numerous  decisions  of  the  New  York 
courts  upon  this  question,  although  we  have  carefully  examined 
aeveral  from  the  Court  of  Appeals,  but  rather  to  preserve  the  con- 
sistency of  our  own.  By  way  of  r^erence  we  cite :  Ins.  Co.  v. 
Babcoek,  42  N.  Y.  613  ;  Maxon  v.  Scotty  55  id.  247 ;  Manhattan  Co. 
v.  Thompsony  58  id.  80  ;  Smith  v.  Dunning ,  61  id.  249 ;  Yale  v. 
Dederery  68  id.  329  ;  Mc  Vey  v.  Cantrelly  70  id.  295  ;  s.  c,  26  Am. 
Bep.  605 ;  Eisenlord  v.  Snyder,  71  N.  Y.  45  -,  Bank  v.  Blake,  73  id. 
260 ;  Wooleey  v.  Brown,  74  id.  82  ;  Cmhman  v.  Henry,  75  id.  103  ; 
8.  c,  31  Am.  Bep.  437.     Some  of  these  cases  are  actions  at  law. 

In  Maxon  v.  Scott  it  was  held  that  ''  the  charge  of  a  debt  con- 
tracted by  a  married  woman  u{>on  her  separate  estate  is  not  a  specific 
lien,  but  is  enforceable  against  all  such  property  as  she  may  have 
at  the  time  satisfaction  is  demanded.  A  writing  is  not  necessary 
therefore  to  create  such  a  charge  upon  her  estate,  but  it  may  be 
created  by  a  parol  contract,  made  upon  a  good  consideration." 
This  was  held  in  a  case  where  a  wife  engaged  board  for  herself 
and  husband,  promising  to  pay  for  the  same,  and  to  charge  her 
separate  estate  therefor,  and  the  contract  was  held  bindings  and  a 
verdict  directed  accordingly. 
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In  Smith  ▼.  Dunning  it  was  held  that  it  was  ^'  not  necessary  to  set 
up  in  the  complaint  her  coYerture,  or  that  she  has  a  separate  estate, 
bui  the  action  may  be  brought  and  judgment  perfected  in  the  uauv 
manner  and  form  as  if  she  were  a  feme  sofo." 

In  Mc  Vey  v.  CantreU  it  was  held  that  ^  where  a  married  woman, 
having  a  separate  estate,  borrows  money  for  the  avowed  purpose  on 
her  part  of  applying  the  same  to  the  benefit  of  her  estate,  and  the 
loan  is  made  and  her  promissory  note  taken  for  the  amount  in  re- 
liance upon  such  representation,  her  estate  is  liable,  and  an  action 
may  be  maintained  against  her  upon  the  note,  although  the  money 
borrowed  was  not  in  fact  applied  for  the  benefit  of  such  estate." 

In  Bank  v.  Blake  it  was  held  that  where  a  married  woman  in- 
dorsed upon  a  promissory  note  these  words,  *'  I  hereby  charge  my 
separate  and  personal  estate  for  the  payment  of  the  within  note,*^ 
it  did  ''  not  constitute  a  mortgage  in  any  sense,"  and  was  '^ simply 
personal  security,"  but  was  nevertheless  a  ''  valid  agreement  on  her 
part,  based  on  a  sufiScient  consideration,  and  binding." 

In  Woolsey  v.  Brown  it  was  held  that  '*  a  married  woman  is  not 
disqualified  from  executing  as  surety  an  undertaking  upon  appeal ; 
and  where  she  contracts  in  such  form  as  to  make  the  undertaking 
binding  upon  her  estate,  and  the  obligation  may  be  enforced  in  an 
action  at  law,  a  resort  to  a  court  of  equity  is  not  required." 

In  Caahman  v.  Heriry  a  married  woman,  as  grantee,  by  the  termi 
of  her  deed  assumed  and  agreed  to  pay  a  mortgage  upon  the  prem- 
ises conveyed,  as  part  of  the  consideration  of  the  conveyance,  and 
although  she  had  no  separate  estate  prior  to  such  conveyance,  and 
was  not  engaged  in  any  trade  or  business  on  her  own  account  or 
otherwise,  yet  she  was  held  to  be  personally  liable  to  pay  the  mort- 
gage debt. 

Turning  to  our  own  decisions,  wo  find  that  in  Tbdd  v.  Zm,  16 
Wis.  480,  where  the  opinion  was  written  by  the  present  chief  jnstice. 
and  the  former  decision  in  the  case  was  adhered  to,  it  was  held  that 
the  charge  upon  the  wife's  separate  estate  became  binding,  not  upon 
the  theory  that  it  constituted  a  specific  lien,  but  that  the  **  payment 
of  a  debt  thus  contracted  by  a  feme  covert  on  the  faith  of  hersepanis 
estate  will  be  enforced  as  well  against  the  separate  estate  which  dK 
may  thereafter  acquire,  as  that  which  she  had  when  the  debt 
was  created."  That  case  was  followed  and  approved  in  Mfhkr  ▼ 
Wise,  23  Wis.  300. 

In  Leonard  Y.  Sogan,  20  Wis.  640,  an  attorney  brought  an  actioB 
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agaiust  a  married  woman  for  serTices  rendered  as  such  attorney,  at 
her  request,  m  reducing  to  her  possession  ber  separate  estate,  and  she 
was  held  liable.  Dixon,  G.  J.,  speaking  for  thecoart  said:  ''We  think 
the  contract  is  one  which  is  obligatory  upon  Mrs.  Rogan  at  law, 
within  the  doctrine  of  Conway  v.  Smiih  and  Todd  v.  Lee.  It  would 
also  seem  to  be  one  of  the  essential  attributes  of  the  unqualified 
dominion  given  by  statute  to  a  married  woman  over  her  separate 
estate,  not  only  that  she  should  be  capable  of  entering  into  a  con- 
tract of  his  nature  with  reference  to  such  estate,  but  that  such  con- 
tract should  be  binding  at  ]aw." 

In  Meyers  v.  Bahte,  46  Wis.  658,  the  cases  of  Conway  v.  Smith, 
Todd  v.  Lee^  and  Leonard  v.  Rogan^  were  again  expressly  approved. 
So  again  in  Dayton  v.  WaUhy  47  Wis.  113  ;  s.  c,  32  Am.  Rep. 
757. 

In  the  leading  case  of  Hulme  v.  Tenant,  1  Brown's  Gh.  16,  de- 
cided by  Lord  Ghancellor  Thurlow  more  than  a  hundred  years 
ago,  the  wife  signed  a  bond  jointly  with  her  husband.  It  was  held 
in  equity  of  course,  ''  that  the  general  engagement  of  the  wife  shall 
operate  upon  her  personal  property,  shall  apply  to  the  rents  and 
profits  of  her  real  estate,  and  that  her  trustees  shall  be  obliged  to 
apply  personal  estate,  and  rents  and  profits,  when  they  arise,  to 
the  satisfaction  of  such  general  engagements."    Page  20. 

In  the  late  case  of  Johnson  v.  Gallagher,  7  Jurist  N.  S.  273, 
Huhne  v.  Tenant  is  *'  considered  as  a  resting  place"  (p.  278),  and 
upon  a  review  of  the  subsequent  authorities,  is  followed,  and  upon 
the  strength  of  it  and  them  Sir  G.  J.  Turner,  L.  J.,  giving  the 
opinion  of  the  court,  said:  ''When  a  man  contracts  a  debt,  both 
his  person  and  property  are  by  law  liable  to  the  payment  of  it.  A 
court  of  equity,  having  created  the  separate  estate,  has  enabled  a 
married  woman  to  contract  debts  in  respect  of  it.  Her  person  can* 
not  be  made  liable  either  in  law  or  in  equity,  but  in  equity  her  prop- 
erty may.  This  court  therefore,  as  I  conceive,  gives  execution 
against  the  property,  just  as  a  court  of  law  gives  execution  against 
property  of  other  debtors."  Page  279.  This  case  is  not  referred 
to  in  Conway  v.  Smith  nor  Todd  v.  Lee,  but  the  case  of  Hulme  v. 
Tenant,  and  subsequent  English  cases  upon  which  it  was  based, 
were  cited  in  both,  for  the  purpose  of  showing  that  the  statute 
only  empowered  a  married  woman  to  bind  herself  at  law  as  she 
formerly  bound  herself  in  equity.  The  decisions  of  the  different 
States  may  not  be  particularly  valuable  to  this  discussion,  since 
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the  statutes  in  the  several  States  differ  more  or  less  from  onr  own  ; 
but  we  apprehend  that  the  statutes  in  bat  few  States  go  flirtber 
than  ours. 

In  DeeringY.  £oyb,8  Eans.  525;  B.  c,  12  Ani.Bep.  480,  the  case  of 
TaU  Y.  Dederer^  22  N.  T.  450,  is  disapproved,  and  in  the  language 
of  Yalbntike,  J.,  "  the  able  and  exhaustive  opinion  of  DixoK,G.  J.> 
in  the  case  of  Toddiw  Z^/'and  the  English  case  are  approved ; 
and  the  court  went  further,  and  held  that  ''when  a  married  woman 
executes  a  promissory  note  in  payment  and  satisfaction  of  her  hus- 
band's debt,  an  action  maybe  maintained  against  heron  said  note, 
and  her  separate  property  applied  in  payment  of  the  same,  even 
without  showing  that  it  was  intended  to  charge  such  estate.''  That 
case  was  followed  in  Wicks  y.  Mitchsn^  9  Kans.  80. 

In  Phillips  v.  Gfraves,  20  Ohio  St.  371 ;  s.  c,  5  Anu  Bep.  675,  the 
case  of  Hulme  y.  Tenanty  scYeral  of  the  subsequent  English  cases, 
and  Todd  v.  Lee,  are  referred  to  approvingly,  and  it  is  held  that  ^  a 
married  woman  {)os8essed  of  a  separate  estate  *  *  *  may  charge 
the  same  with  her  debts,  at  least  to  the  extent  that  such  debts  may  be 
incurred  for  the  benefit  of  her  separate  estate  or  for  her  own  benefit 
upon  the  credit  of  her  separate  property.  Such  power  is  incident  to 
the  absolute  ownership  of  property,  and  is  limited  only  by  the  terms 
of  the  instrument  creating  the  separate  estate,  or  by  implication 
arising  therefrom.  Her  intention  to  charge  her  separate  property, 
at  the  time  the  debt  is  incurred,  may  be  either  expressed  or  implied. 
Such  intention  may  be  inferred  from  the  fact  she  executed  a  note 
or  other  obligation  for  the  indebtedness." 

In  Kimm  v.  Weipperty  46  Mo.  532 ;  8.  c,  2  Am.  Bep.  541,  it  was 
held  that  a  "feme  covert  is  absolutely  a  feme  sole  with  respect  to 
her  separate  estate  when  she  is  not  especially  restrained,  by  the  in- 
strument under  which  she  acts,  to  some  particular  mode  of  dispos* 
tion.  The  jus  disponendi  18  incident  to  her  separate  estate,  and 
follows  it  by  implication.'' 

In  Bank  y.  Taylor,  62  Mo.  338,  it  was  held,  that  '<  in  leferenoe 
to  her  separate  estate,  a  married  woman  is  treated  HssLfemesoh; 
and  the  giving  of  a  note  or  making  of  a  written  contract  by  her 
raises  the  presumption  that  she  intends  to  bind  such  estate,  aod 
the  contrary  cannot  be  proYed  by  parol.** 

In  Jones  y.  Olass,  48  Iowa,  845,  it  was  held,  that  **  the  wife  is 
personally  liable  with  her  husband  for  the  expenses  of  the  bmilyt 
and  a  personal  jndsrment  may  be  rendered  against  her  therelbr,  is 
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a  joint  action  against  her  and  lier  husband,  notwithstanding  her 
husband  may  have  been  discharged  in  bankruptcy." 

In  Zakey.  Dillardy  55  Miss.  63,  it  was  held,  that '^  where  sup- 
plies purchased  by  either  the  husband  or  the  wife  are  used  on  the 
plantation  cultivated  by  the  wife,  whether  the  same  belongs  to  her 
in  fee-simple  or  otherwise,  or  is  merely  occupied  by  her  for  a  term 
of  one  or  more  years,  her  separate  estate  is  liable  for  the  debt  con- 
traoted  for  such  supplies." 

In  Badford  v.  Carwile,  13  W.  Va.  572,  the  decision  of  the  court 
in  Todd  v.  Lee  is  followed,  and  after  quoting  at  length  from  the 
opinion  of  Judge  Dixon,  the  same  is  declared  to  be  '^substantially 
Boand."     Page  625. 

In  Wilder  v.  Ritchiey  117  Mass  .382,  it  was  held  that  a  note  given 
by  a  married  woman  for  a  loan  of  money  upon  the  faith  and  credit 
of  her  sepaiate  estate  was  binding  upon  her,  even  if  the  lender 
knew  that  the  money  was  to  be  used  by  her  for  the  benefit  of  her 
husband. 

In  Andrews  y.  Mathews^  124  Mass.  109,  it  was  held,  under  the 
statute  of  1874,  authorizing  a  married  woman  to  make  contracts 
in  the  same  manner  as  if  she  were  soUy  that  ''  a  promissory  note 
made  by'a  married  woman  jointly  with  her  husband,  for  no  other 
consideration  than  a  debt  of  his  to  the  payee,  binds  her."  Under 
the  same  statute*  it  was  held  in  Kenworthy  v.  Sawyer,  125  Mass- 
28,  that  the  wife  of  one  of  the  partners  of  a  firm  could  bind  her- 
self by  indorsing  a  note  for  the  accommodation  of  the  firm. 

With  this  array  of  authorities,  it  will  not  be  expected  that  this 
court  will  take  any  backward  steps.  The  rules  of  construction 
adopted  in  Conway  v.  Smith,  Todd  v.  Lee,  and  other  cases  in  this 
court,  must  be  adhered  to.  The  statutes  in  force,  when  those  de- 
cisions were  made,  are  found  substantially  in  sections  2340-2342, 
&  S.,  and  they  in  effect  empowered  a  married  woman  to  take  and 
hold  real  and  personal  property  to  her  sole  and  separate  use,  and  to 
convey  and  dispose  of  the  same,  and  any  interest  or  estate  therein, 
''in  the  same  manner  and  with  like  effect  as  if  she  were  unmarried.'* 
In  the  apt  language  of  Paike,  J.,  in  Conway  v.  Smith,  '*  this  power,*^ 
to  take,  hold,  convey  and  dispose  of  property,  under  the  law  as  it 
then  stood,  was  justly  held  to ''  carry  with  it,  as  an  incident,  the  power 
of  making  such  contracts  as  are  necessary  or  convenient  to  the  en- 
joyment of  the  property  so  held."  Page  130.  The  learned  judge  con* 
tinued:  *'  The  conclusion  seems  to  me  inevitable,  that  when  the  law 
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restored  to  married  women  the  power  of  taking  and  holding  prop- 
erty as  if  unmarried.,  it  gave,  as  a  neoessary  incident  thereto^  tie 
power  of  contracting  with  respect  to  it.    I  suppose  it  would  not  be 
disputed  that  if  the  latter  power  is  a  necessary  incident  of  the  former, 
then  it  passed  by  the  grant  of  the  former,  without  being  expressly 
mentioned.     But      ♦    ♦    ♦     the  equity  doctrine    *    •    *  bears 
with  its  whole  weight  in  favor  of  the  proposition  that  the  power  of 
contracting  with  respect  to  it  is  a  necessary  incident  of  the  power 
to  hold  and  enjoy  a  separate  estate.   They  therefore  who  deny  that 
this  statute  gave  her  the  power  to  contract,  must  impute  to  the  leg- 
islature the  unreasonable  intention  of  withdrawing  her  property 
from  her  husband's  control  and  placing  it  wholly  under  her  own, 
and  yet  withholding  from  her  all  the  means  necessary  to  its  benefi- 
cial enjoyment."    Page  131.     "  It  cannot  be  assumed  that  the  law- 
makers  intended  to  rely  on  equitable  aid  to  help  out  the  objects  of 
the  statute.    That  would  be  to  say  that  they  intended  to  make  a 
law  that  should  be  insufficient  to  accomplish  its  own  purposes.  Na 
It  must  be  assumed  that  they  intended  to  attain  their  objects  by 
law,  and  not  by  equity  without  law."    Page  132.    ''I  am  coi^pelled 
to  say  therefore  that  our  statute  did  give  to  married  women,  as  nec- 
essarily incidental  to  the  power  of  holding  property  to  their  own 
use,  the  power  of  making  all  contracts  necessary  or  convenieDt  to 
its  beneficial  enjoyment,  and  that  such  contracts  are  to  be  rep&rded 
as  valid  at  law."    Page  136. 

Since  those  decisions,  the  legislature  of  this  State  have  greatly 
enlarged  the  powers  of  married  women.  Chapter  155  of  the  Laws 
of  1872,  embodied  substantially  in  sections  2343  and  2345,  R.  S., 
provided  that  'Hhe  individual  curnings  of  every  married  woman'' 
become  *'her  separate  property,"  and  "every  married  woman  may 
sue  in  her  own  name,  and  shall  have  all  the  remedies  of  an  unmar- 
ried woman  in  regard  to  her  separate  property  or  business,  and  to 
recover  the  earnings  secured  to  her,  and  shall  be  liable  to  be  sned 
in  respect  to  her  separate  property  or  business,  and  judgment  may 
be  rendered  against  her,  and  be  enforced  against  her  and  her  sepa- 
rate property  in  all  respects  as  if  she  were  unmarried." 

In  construing  these  sections,  this  court,  following  the  rules  of 
construction  laid  down  in  Conway  v.  Smithy  Todd  v.  Lee  and  Uon' 
ard  v.  Rogan,  in  Meyers  v.  Rahte,  46  Wis.  655,  per  Lyok,  J.,  heii 
that  ''a  married  woman  is  entitled  to  her  own  earnings,  inclnding 
the  profits  of  a  business  carried  on  by  her  with  capital  which  is  her 
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sole  and  separate  property,  and  may  make  contracts  in  respect 
thereto  as  if  she  were  sole,  enforceable  by  or  against  her  in  legal 
actions."  This  was  a  salt  in  equity  to  haye  claims  declared  a 
specific  lien,  bat  it  was  held  on  demurrer  that  the  snit  could  not  be 
maintained,  for  the  reason  that  the  plaintiffs  remedy  was  **  at  law^ 
and  not  in  equity.'' 

In  Day  tun  v.  Wakh,  47  Wis.  113;  s.  c,  32  Am.  Rep.  757,  the 
opinion  was  written  by  the  present  chief  justice,  and  Meyers  v. 
Rahte,  Conway  v.  Smith,  and  other  cases  in  this  court,  were  followed 
and  approved,  and  under  the  statute  as  it  now  stands  it  was  held, 
that  the  crops  raised  upon  a  farm  purchased  by  the  wife  entirely  on 
credit  (she  at  the  time  having  no  separate  estate),  by  the  joint  labor 
and  management  of  herself  and  husband,  were  the  property  of  the 
wife,  and  not  subject  to  sale  for  the  husband's  debts.  In  the  dis- 
cassion  of  the  subject,  the  chief  justice  said:  ''Does  not  the  law 
allow  her  to  buy  these  things  on  credit,  or  acquire  a  separate  estate 
by  her  earnings?  It  seems  to  us  it  does.  It  is  but  another  appli- 
cation of  the  same  principle  to  permit  her  to  lease  or  buy  a  house 
on  credit,  in  which  she  may  keep  a  private  school,  or  earn  money 
in  keeping  boarders ;  or  to  permit  her  to  buy  a  farm  in  the  same 
manner,  and  raise  stock  or  grain,  and  thus  acquire  a  separate  estate. 
It  is  in  perfect  accord  with  the  spirit  of  all  the  legislation  in  regard 
to  the  property  rights  of  married  women,  to  enable  her  to  do  these 
things.  These  statutes  are  remedial  in  their  character ;  intended 
to  remove  the  disabilities  which  the  common  law  attached  to  mar- 
ried women,  and  were  designed  to  enable  them  to  have,  hold  and 
acquire  property  which  they  could  call  their  own,  and  to  earn  some- 
thing for  themselves  by  skill  and  labor.  They  are  therefore  to  be 
liberally  construed  to  secure  the  object  of  their  enactment."  Page 
120. 

This  view  of  the  statute  would  seem  to  be  eminently  sound. 
When  we  reflect  that  married  women  were  possessed  of  separate 
estates  long  prior  to  the  statutes,  and  that  her  contracts  in  refer- 
ence to  the  same  were  enforceable  in  equity,  the  object  of  the  stat- 
ute becomes  apparent.  Before  the  statutes,  her  personality  and 
rights  of  property  were,  in  law,  merged  in  her  husband.  She  was 
under  a  ban  where  courts  of  law  could  recognize  neither  the  one 
nor  the  other.  It  was  necessary  for  the  more  delicate  vision  of 
equity  to  penetrate  the  covering  and  discover  what,  in  good  con- 
science, was  hers,  and  then  with  its  more  flexible  appliances,  aid 
VoL.XXXVn  — 104: 
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her  in  the  ezecation  of  hor  wish.  .  In  a  sense  .she  was  the  ward  of 
^he  chanoellor.  The  object  of  the  statute  obTionsly  was  not  to 
enable  her  to  do  in  equity  what  she  conid  do  before,  but  rather  to 
partially  restore  to  her  that  power  and  individuality,  which,  in  the 
eyes  of  law,  she  had  lost  by  entering  into  the  marriage  relation.  It 
enabled  her  to  dispense  with  trustees  and  indirect  and  complicated 
methods  of  business,  and  within  the  scope  of  the  statute,  to  act  for 
herself  and  in  her  own  name  by  simple  and  direct  methods,  which 
are  recognized  in  courts  of  law,  'Mn  all  respects  as  if  she  were  mi* 
married.''  Within  the  limitation  of  the  statute,  the  law  applicable 
to  unmarried  woman  is  thereby  made  applicable  to  married  women. 
The  theory  of  the  statute  is  not  so  much  a  creation  of  power  which 
she  never  possessed,  as  a  partial  restoration  of  the  power  which  she 
is  supposed  to  have  lost. 

We  therefore  conclude  that  (1),  where  a  married  woman  owns  a 
farm,  and  herself  and  husband  are  engaged  together  in  the  '^bod- 
uess"  of  carrying  on  the  same,  and  they  purchase  goods  for  the  nse, 
benefit  and  enjoyment  of  themselves  and  family  upon  the  credit  of 
such  property  being  her  separate  estate,  she  as  well  as  her  husband 
thereby  becomes  liable  therefor  in  an  action  at  law  in  all  respects 
as  if  she  were  unmarried;  (2)  And  this  is  so,  whether  the  evidence 
of  the  contract  is  wholly  written  or  wholly  oral,  or  partly  written 
and  partly  oral;  (3)  The  rights,  powers  and  remedies  expreedy 
given  to  a  married  woman  by  the  statute,  include  within  them,  by 
necessary  implication  and  as  incident  thereto,  the  legal  right  and 
power  of  doing  such  things,  making  such  contracts  and  resorting  to 
such  remedies  as  are  necessary  or  convenient  to  the  beneficial  enjoy- 
ment of  the  rights,  powers  and  remedies  thus  expressly  given. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judf/meui  i^rmii* 
Obton,  J.,  dissents. 
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BbVTLBY  Y.    DOGOBIT. 

Agtney — trandUng  9aU9man — widmkee — eutUtm, 

tk  tmyelling  saleflinmn  and  collecting  agent  of  a  Chicago  mercantile  house,  wbo 
was  paid  a  certain  salary  and  his  travelling  expenses,  hired  horses  and  ear- 
riages  in  Wisconsin  necessary  for  use  in  his  employers'  business,  upon  their 
credit,  but  neglected  to  pay  for  them.  On  siettlement  with  the  agent,  his 
employers  allowed  him  for  the  hire  of  such  horses  and  carriages,  in  ignorance 
that  he  had  not  paid  it.  Babsequently  the  owner  sued  them  for  the  hire, 
and  the  defendants  offered  proof  of  a  general  commercial  costom  at  Chicago 
to  famish  such  travelling  salesmen  with  sufBcient  money  for  all  expenseB, 
and  to  forbid  their  pledging  the  credit  of  their  employers  therefor.  This 
was  excluded.  HM^  no  error.  The  defendants  also  offered  to  prove  such 
famishing  and  prohibition  in  this  instance.  This  was  also  excluded.  HM, 
ao  error,  the  owner  of  the  horses  and  carriages  being  ignorant  of  it.  {Se^ 
^oie,  p.  880.) 

• 

i  CTION  on  accoant  for  liyery.    The  head-note  and  opinion  show 
(^    the  facts.    The  plaintiff  had  judgment  below. 

W.  H.  Beebe  and  A.  R.  BuahnelL,  for  appellants. 
WiUiam  E.  Carter^  for  respondent. 

Taylor,  J.  It  is  clearly  shown  by  the  evidence  that  it  was  not 
only  convenient  but  necessary  for  the  agent,  Otis,  to  have  the  use 
of  horses  and  carriages  in  order  to  transact  the  business  he  was  cm- 
ployed  to  transact ;  and  the  only  question  is,  whether  he  could  bind 
his  principals  by  hiring  them  upon  their  ctedit.  Otis  was  the  agent 
of  the  defendants  for  the  purpose  of  travelling  about  the  country 
with  samples  of  their  merchandise,  contained  in  trunks,  which  ren- 
dered it  necessary  to  have  a  team  and  carriage  to  transport  him  and 
his  samples  from  place  to  place,  with  full  authority  to  sell  their  mer* 
chandise  by  sample  to  customers,  and  direct  the  same  to  be  deliv- 
ered according  to  his  orders.  The  defendants  not  having  furnished 
tbeir  agent  the  necessary  teams  and  carriages  for  transportation,  he 
clearly  had  the  right  to  hire  the  same  and  pay  their  hire  out  of  the 
funds  in  his  hands  belonging  to  them.  This  is  admitted  by  all  par« 
ties.  The  real  question  is,  can  the  agent,  having  the  money  of  his 
principals  in  his  possession  for  the  purpose  of  paying  such  hire,  by 
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neglecting  to  pay  for  it,  charge  them  with  the  payment  to  the  pwty 
furnishing  the  same,  such  party  being  ignorant  at  the  time  of  fur- 
nishing the  same  that  the  agent  was  famished  by  his  priacipab 
with  money  and  forbidden  to  pledge  their  credit  for  the  same  ? 

There  can  be  no  question,  that  from  the  natnre  of  the  busi- 
ness required   to  be  done  by  their  agent,  the  defendants  held 
out  to  those  who  might  have  occasion  to  deal  with  him,  that 
he  had  the  right  to  contract  for  the  use  of  teams  and  carriages 
necessary  and  convenient  for  doing  such  business,  in  the  name 
of  his  principals,  if  he  saw  fit,  in   the  way  such  service  is  usu- 
ally   contracted  for;   and  we  may  perhaps  take    judicial  notice 
that  such  service  is  usually  contracted  for,  payment  to  be  made 
after  the  service  is  performed.     It  would  seem  to  follow  that  as  the 
agent  had  the  power  to  bind  his  principals  by  a  contract  for  sach 
service,  to  be  paid  for  in  the  usual  way,  if  he  neglects  or  refuses  to 
pay  for  the  same  after  the  service  is  performed,    the  principals 
must  pay.     The  fault  of  the  agent,  in  not  paying  out  of  the 
money  of  his  principals  in  his  hands  cannot  deprive  the  p^ty 
furnishing  the  service  of  the  right  to  enforce  the  contract  against 
them,  ho  being  ignorant  of  the  restricted  authority  of  the  agent 
If  the  party  furnishing  the  service  knew  that  the  agent  had  been 
furnished  by  his  principal  with  the  money  to  pay  for  the  aervioe 
and  had  been  forbidden  to  pledge  the  credit  of  his  principals  for 
such  service,  he  would  be  in  a  different  position.     Under  such  cir- 
cumstances, if  he  furnished  the  service  to  the  agent,  he  would  be 
held  to  have  furnished  it  upon  the  sole  credit  of  the  an^nt,  and  lie 
would  be  compelled  to  look  to  the  agent  alone  for  his  pay.    We 
think  the  rule  above  stated  as  governing  the  case  is  fully  sustained 
by  the  fundamental  principles  of  law  which  govern  and  limit  the 
powers  of  agents  to  bind  their  principals  when  dealing  with  third 
persons.     Judge  Stobt,  in  his  work  on  Agency,  section  127,  says: 
''The  principal  is  bound  by  all  acts  of  his  agent  within  the  scope  of  the 
authority  which  he  holds  him  out  to  the  world  to  possess,  althoogh 
he  may  have  given  him  more  limited  private  instructions  nnknawn 
to  the  persons  dealing  with  him.''  In  section  133  he  says:  ''So  tar  as 
an  agent,  whether  he  is  a  general  or  special  agent,  is  in  any  case  held 
out  to  the  public  at  large,  or  to  third  persons  dealing  with  him,  ai 
competent  to  contract  for  and  bind  the  principal,  the  latter  will  be 
bonnd  by  the  acts  of  the  agent,  notwithstanding  he  may  have  devBaftsd 
from  his  secret  instructions.*'    And  again,  in  section  73,  in  speak- 


JANUABY  TERM,  1881.  829 

Bentlejr  v.  Doggett. 

ing  of  the  power  of  an  agent  acting  under  a  written  authority,  he 
says :  **  In  each  case  the  agent  is  apparently  clothed  with  full  au- 
thority to  use  all  such  usual  and  appropriate  .means,  unless  upon 
the  face  of  the  instrument  a  more  restrictive  authority  is  given,  or 
mnst  be  inferred  to  exist.  In  each  case  therefore  as  to  third  per- 
sons innocently  dealing  with  his  agent,  the  principal  ought  equally 
to  be  bound  by  acts  of  the  agent  executing  such  authority  by  any 
of  those  means,  although  he  may  have  given  to  the  agent  separate 
private  and  secret  instructions  of  a  more  limited  nature,  or  the 
agent  may  be  secretly  acting  in  violation  of  his  duty.  In  the  case 
of  Pickering  v.  Bttsk,  15  East,  38-43,  Lord  Ellbkborough,  speak- 
ing of  the  power  of  an  agent  to  bind  his  principal,  says:  ^'It  is 
clear  that  he  may  bind  his  principal  within  the  limits  of  the  au- 
thority with  which  he  has  been  apparently  clothed  by  the  principal 
iu  respect  to  the  subject- matter;  and  there  would  be  no  safety  in 
mercantile  transactions  if  he  could  nof  These  general  principles 
have  been  illustrated  and  applied  by  this  and  other  courts  in  the 
following  cases:  Young  v.  Wright^  4  Wis.  144;  Whitney  v.  State 
Hanh^  7  id.  620;  Long  v.  Full&r,  %\  id.  121;  Houghton  v.  Bank,  26 
id.  663;  8.  c,  7  Am.  Rep.  107;  Kasson  v.  Noltner,  43  Wis.  646; 
Smith  V.  Tracy,  3^  N.  Y.  79;  Andrews  v.  Kneeland,  6  Oow.  354. 

In  this  view  of  the  case  it  was  immaterial  what  the  orders  of  the 
principal  were  to  the  agent,  or  that  he  furnished  him  money  to  pay 
these  charges,  so  long  as  the  person  furnishing  the  services  was  in 
ignorance  of  such  facts.  In  order  to  relieve  himself  from  liability, 
the  principal  was  bound  to  show  that  the  plaintiff  had  knowledge 
of  the  restrictions  placed  upon  his  agent,  or  that  the  custom  to 
limit  the  powers  of  agents  of  this  kind  was  so  universal  that  the 
plaintiff  must  be  presumed  to  have  knowledge  of  such  custom. 
Under  the  decisions  of  this  court,  the  custom  offered  to  be  proved 
was  not  sufficiently  universal  to  charge  the  plaintiff  thereof.  See 
Scott  V.  Whitney,  41  Wis.  404,  and  the  cases  cited  in  the  decision, 
and  Hinton  v.  Coleman,  45  id.  165.  And  there  being  no  proof  of 
actual  notice  to  the  plaintiff,  the  only  issue  left  in  the  case,  which 
was  not  clearly  disposed  of  in  favor  of  the  plaintiff  by  the  evidence, 
was  submitted  to  the  jury,  viz.:  whether  the  credit  was  in  fact 
given  by  the  plaintiff  to  the  agent  or  to  the  firm.  The  jury  found 
against  the  defendants  upon  this  issue. 

[Omitting  question  of  weight  of  evidence.] 

The  judgment  of  the  Circuit  Court  is  affirmed. 

JvUgment  ajfinned. 
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NoTB  BY  THB  Bbportbr  ^ In  lAttn  ▼.  Oilman,  MIchlgaii  Supreme  Coort*  Odabv,  IflBl, 
the  plainttfT  employed  defendant  as  his  travelUng  agent  to  make  sales  and  ooDectfoBi  for 
a  salary  and  expenses  borne .  Defendant  Continued  in  this  employment  fkvm  URl  to  Un. 
The  course  pursued  by  mutual  acquiescence  and  assent  was  for  the  defendant  to  maks 
trips  occupying  a  few  days  and  on  his  return  report  a  gross  sum  as  pcdd  for  ezpeuet  and 
hand  over  the  remainder.  About  the  middle  of  1875  the  plaintiff  informed  him  that  hit 
expenses  were  regarded  as  too  laige,  and  in  the  next  year  they  footed  up  a  Utde  lea. 
Plaintiffs  did  not  call  at  any  time  for  a  reylsion  of  charges  or  suggest  any  su^iiclon  againflt 
their  integrity.  In  1879,  after  the  employment  had  ceased,  this  action  was  bfoui^  to 
recover  what  it  was  claimed  that  defendant  had  reoelTed  from  plaintiff  by  reason  of  being 
allowed  fictitious  additions  to  his  expenses  for  moneys  that  he  had  not  expended  for 
travelling  purposes.  At  the  trial  plaintiff  proposed  to  show  by  a  number  of  travelUng  men 
upon  the  route  mentlimed,  what  the  exi>ense8  of  travelling  that  route  were  for  the  dlffereBt 
years  involved,  and  by  merchants  who  had  travellers,  that  the  expenses  were  less  than 
those  charged  by  the  defendant.  This  evidence  was  not  admitted.  Held,  no  error.  Whito 
the  collateral  facts  are  often  relevant  and  proper  it  is  necessary  to  regard  their  relatioB  to 
the  question  to  be  settled.  There  must  always  be  some  known  and  ordinary  oonnedioa 
between  the  facts  proposed  and  the  facts  to  be  proved,  and  the  former  must  have  Mne 
fair  tendency  to  establish  the  truth  of  the  latter,  and  when  the  collateral  facts  oonslet  of 
the  conduct  of  strangers  the  law  usually  applies  the  maxim  of  res  inter  aUos  aciOt  becsnn 
there  is  no  such  general  connection  between  such  acts  and  the  matters  to  be  estafaHdied 
as  will  justly  an  Inference  sudi  as  may  properly  be  relied  on  in  judicial  Investigatlaos. 
But  whether  these  foreign  fkcts  are  or  are  not  the  acts  of  strangers,  if  th^  are  tocapsMw 
of  affording  any  reasonable  presumption  or  inference  as  to  the  final  subject,  th^y  ooght 
not  to  be  admitted.  They  are  likely  to  lead  to  multiplication  of  Issues  and  to  csnse  ooa* 
fusion  and  misjudgment.  1  Oreenl.  on  Ev.,  §  68 ;  1  Stark.  79, 80,  81, 88 ;  Stephens,  art.  10. 
Illustrations  of  the  doctrine  referred  to  are  numerous.  The  following  cftattons  are  amoBg 
them:  Holeombey.  Hewson,  8Campb.  381;  JdeJbson  v.  SmUh,  7 Cow.  717;  WUmatJ, 
Richardfyn,  6  Duer,  8ffi  ;  Murray  v  SmUh,  1  id.  418;  Levrta  ▼.  SnKtft,  107  ICaas.  8M  ;  Aid- 
rich  V.  InhabOanU  of  PeZAam,  1  Gray,  610  ;  CotUna  v.  InhabUanU  c/  DorehaUr,  6  OaA 
806;  Lincoln  v.  Taunton  Mcmufactuiring  Co.,  9  Allen,  181;  Gouoe t.  BobttUt  08 N.  T.  118; 
Laker.Clark,  971Ca8s.846;  Odfom« v.  Iflclcl^  8  GalL  SI-88;  BrewaUri.Dmmth  H 
Pick.  887  ;  FuimecMX  v.  HutcMm,  Cowper,  807 
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(61  Wis.  888.) 
Imwyjmce^-'fire  —  "incumbranee" — mechaniei^  Uetu 

A  mechanlcB'  lien    is  an  "  iDCumbranoe  "  within   the   meaniiig  of  a  waniBty 
against  "  incnmbranoes  '*  in  a  fire  insaranoe  policy. 

ACTION  on  fire  insurance  policy,  warranty  against  incnmbnuiceft 
The  plaintiff  had  judgment  below. 

J.  W.  Lusky  for  appellant 

J.  8.  White,  Vilaa  S  Bryani,  Wm.  R  Vilas,  for  respondeni 
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pASSODATy  J*  [Omittinga  minor  coDsideratiou.]  This  brings  ns 
to  the  question  whether  a  mechanic's  lien  is  an  incumbrance.  It 
is  in  effect  conceded  by  counsel  for  the  respondent,  '*  that  a  cove- ; 
nant  against  incumbrances  iu  a  conveyance  of  land  is  a  guaranty ; 
against  the  existence  of  any  charge  upon  it,  which  will  compel  the 
grantee  to  pay  money  to  relieve  the  laud/'  and  hence  includes  a 
mechanic's  lien,  but  it  is  insisted  that  in  this  application  **  the 
word  *  incumbrance '  is  used  in  its  popular  and  not  its  technical 
sense."  No  case  has  been  cited  making  such  distinction  in  the  use 
of  the  word  '*  incumbrance."  Webster  defines  an  ^*  incumbrance"  to 
be  ^'a  burdensome  and  troublesome  load  ;"  and  again  ^^  a  burden  or; 
charge  upon  property ;  a  legal  claim  or  lien  upon  an  estate."  It  will 
hardly  be  claimed  that  Webster  did  not  define  the  word  for  the  use  of 
the  populace,  or  that  heonly  intended  such  definition  to  include  mort- : 
gages.  Certainly,  judgments  duly  rendered  and  docketed  must  be 
regarded  as  incumbrances,  as  used  in  popular  speech.  Is  not  the 
same  true  with  respect  to  a  mechanic's  lien?  It  would  seem  to  be , 
impossible  to  conceive  of  any  motive  which  would  induce  an  insur- 
ance company,  at  the  time  of  an  application  for  insurance,  to  ask 
whether  there  were  any  incumbrances  on  the  property  by  way  of 
mortgage,  which  would  not  be  equally  controlling  as  to  incumbrances 
by  way  of  judgment  or  mechanic's  lien.  All  such  incumbrances 
affect  what  counsel  called  the  ''  moral  hazard."  In  this  respect, 
such  incumbrances  are  wholly  unlike  a  highway  or  right  of  way.  It 
is  true,  as  stated  by  counsel,  that  'Hhe  existence  of  an  incumbrance 
adds  nothing  to  the  risk  of  accidental  or  honest  loss,"  but  it  is  not 
so  certain  that  it  ''can  in  no  case  take  any  thing  from  the  insurer." 
If  it  be  conceded  that  every  loss  is  ''accidental  or  honest,"  then  it 
might  be  true.  But  many  of  the  stipulations  and  statements  re- 
quired in  the  applications  for  insurance  are  to  secure  risks  in  which 
there  shall  be  no  motive  for  intentional  or  dishonest  loss.  Obviously, 
tlie  inducement  to  bring  about  loss  by  fire  would  be  far  greater  in 
one  who  is  insolvent,  having  an  insurance  upon  property  incum- 
bered for  more  than  it  is  worth,  than  in  one  free  from  debt  and 
perfectly  responsible.  Such  questions,  put  to  the  applicant  for  in* 
snrance,  are  obviously  to  secure  a  declaration  from  him  that  he  at 
the  time  is  free  from  any  temptation  to  bring  about  an  intentional 
loss,  in  case  the  company-  issues  the  policy.  It  is  not  a  prayer,  but 
rather  a  declaration,  forced  by  the  company,  to  the  effect  that  the 
assured  will  not  be  led  into  temptation  by  the  issuing  of  the  policy. 
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8ach  being  the  motive  for  patting  the  question,  it  woald  seem  to 
be  difficult  in  this  case  to  so  construe  the  language  as  to  hold  that 
the  company  merely  intended  to  ask,  and  the  assured  merely  in- 
tended to  answer,  concerning  incumbrances  by  way  of  mortgage, 
and  no  other  incumbrances. 

No  reported  case  has  been  cited  involying  the  precise  question 
here  presented,  nor  any  affirming  the  distinction  in  the  use  of  the 
word  incumbrance  here  claimed  ;  and  it  seems  to  us  that  such  a 
distinction  would  be  extremely  technical  and  over-nice,  if  not  forced. 
The  statute  provides  that  '^ every  person  who,  as  principal  con- 
tractor, performs  any  work  or  labor,  or  furnishes  any  materials,  in 
orabout  the  erection,  construction,  eta,  *  *  *  of  any  dwelling 
house  or  other  building,  or  of  any  machinery  erected  or  constructed 
so  as  to  be  or  become  a  part  of  the  freehold  upon  which  it  is  situated, 
*  *  *  shall  have  a  lien  thereupon,  and  upon  the  interests  of  the 
owner  of  such  ♦  ♦  ♦  building,  machinery,  etc.,  *  *  ♦  in 
and  to  the  land  upon  which  the  same  is  situated,  or  of  the  person 
causing  such  manual  labor  to  be  done,  *  *  ♦  and  such  Uen 
shall  be  prior  to  any  other  Ken  which  originates  subsequent  to  the 
commencement  of  the  construction  *  *  *  of  or  upon  such  build- 
i  n  g,  mach  i  nery ,  etc. ,  *  *  *  and  may  be  enforced  as  provided  b 
tins  chapter."  §  3314,  R  S.  Under  this  statute  it  was  held  by  this 
court  that  such  lien  takes  precedence  of  liens  of  any  other  kind 
(as  by  mortgage,  judgment,  and  the  like)  attaching  subsequently 
to  the  commencement  of  the  building,  and  that  where  there  ara 
several  persons  claiming  liens  under  said  statute,  their  order  of 
priority  among  themselves  is  determined  by  the  dates  of  the  filing 
of  their  respective  petitions.     HaU  v.  Hinckley^  32  Wis.  362. 

The  plaintiffs,  as  well  as  all  other  persons  coming  within  its  pro- 
visions, were  conclusively  presumed  to  know  the  contents  of  the 
statute.  Assuming,  as  we  must  for  the  purposes  of  this  appeal,  thst 
the  defendants  could  have  proved  all  they  offered  to  prove,  then, 
such  being  the  facts,  the  plaintiffs  were  conclusively  presumed  to 
know  that  the  same  constituted  a  valid  subsisting  incumbrance  of 
several  thousand  dollars  upon  the  mill  by  reason  of  the  lien  so 
given  by  the  statute  ;  and  knowing  such  facts  and  knowing  of  the 
Copp  mortgage,  they  were  asked  by  the  company,  **  What  incnm- 
brance,  if  any,  is  now  on  said  property  ?"  and  they  answered,  ld,0(K\ 
whereas  the  Copp  mortgage  alone  amounted  to  that  But  it  was 
stated  on  the  argument  that  such  a  construction  might  avoid  alarge 
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per  cent  of  existing  policies ;  that  any  person,  however  responsible, 
was  liable  to  forget  unpaid  bills  for  recent  repairs  upon  his  dwell- 
ing houses,  and  without  thinking  of  the  statutory  lien  therefor, 
apply  for  an  insurance,  and  honestly  state  in  the  application  that 
there  was  no  incumbrance  thereon,  and  yet,  technically  speaking, 
the  answer  might  be  untrue.  The  suggestion  is  pertinent,  and  we 
have  fully  considered  it.  But  this  is  not  such  a  case;  and  besides, 
courts  are  not  organized  to  make,  nor  regulate  the  making  of,  con* 
tracts  between  parties,  nor  to  relieve  parties  from  provisions  in  con- 
tracts  on  the  ground  that  in  their  opinion  in  some  conceivable 
case  they  might  operate  harshly.  It  is  for  parties  to  make  their 
own  contracts,  under  such  regulations  as  the  legislature  may  pre- 
scribe. Ck>urts  must  be  content  with  construing  and  enforcing 
contracts  according  to  law.  We  therefore  hold  that  a  subsisting 
mechanic's  lien,  for  which  a  petition  was  filed,  is  an  incumbrance 
within  the  ordinary  meaning  of  the  word. 

Judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re* 

manded  for  a  new  triaL 

Reversed  and  remanded. 

Obtov,  J.,  took  no  port 


Lbfbbyre  y.  DuTBUiTi 

<BlWli.8W.) 

A  pablie  de&nlter  diselofled  his  BitiiAtion,  and  his  llabilty  to  erlminal  proseea. 
tion  to  his  wife,  and  uiged  her  to  mortgage  her  property  to  secure  his  Bore- 
ties.  He  had  not  been  threatened  with  criminal  prosecution  by  them,  nor 
did  he  represent  to  his  wife  that  he  had  been;  but  he  told  her  that  sooner 
than  go  to  jail  he  would  kill  himself.  She  executed,  acknowledged  and 
delivered  the  mortgage  without  final  objection,  after  several  days*  hesitatiou 
and  importunity.  The  mortgagees  had  no  knowledge  of  her  reluctance. 
BM,  a  valid  mortgage.* 


A 


CTION  to  foreclose  a  mortgage.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 


*To  same  effect,  Wright  ▼.  Remington,  (12  Troom.  4A,  92  Am.  Rep.  180,  and  note.  186. 
14  Vroom.  151 ;  Smith  v.  AUi»,  02  Wis.  887. 
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O.  W.  Caie,  for  appellant 

Webb  <6  Cochran^  for  respondent 

Ltok,  J.  It  is  essential  to  a  correct  determination  of  this  ap- 
peal to  ascertain  the  circumstances  nnder  which  the  mortgage  in 
suit  was  executed  and  the  influences  which  were  brought  to  bear 
upon  Mrs.  Dutruit  to  induce  her  to  execute  it 

The  mortgage  was  given  about  December  30, 1876.  It  had  then 
been  ascertained  that  Dutruit  was  a  defaulter  to  the  county  in  the 
sum  of  $6,000,  and  the  mortgagees,  who  were  his  sureties  and  liable 
therefor,  were  naturally  anxious  to  obtain  some  indemnity  against 
such  liability.  Negotiations  were  thereupon  had  between  the 
mortgagees  and  Dutruit,  which  resulted  in  an  agreement  for  the  exe- 
cution of  the  notes  and  mortgage  in  suit  Mrs.  Dutruit  was  en- 
tirely willing  to  mortgage  all  of  her  real  estate  except  her  home- 
stead, to  help  her  husband  out  of  his  diflSculties;  but  she  objected 
to  having  her  homestead  included  in  the  mortgage*  The  alleged 
value  of  the  homestead  is  $2,000;  of  all  the  property  mortgaged, 
$12,000.  For  several  days  and  nights  Dutruit  pressed  his  wife  to 
sign  the  mortgage.  He  told  her  of  his  trouble,  and  that  he  was 
liable  to  be  prosecuted  criminally.  He  said  that  before  he  would 
go  to  jail  he  would  shoot  himself  through  his  brains ;  that  there 
was  no  other  way  —  she  must  sign  it  She  then  signed  the  mort- 
gage. She  testified:  ^'I  had  such  a  fear  that  something  wrong 
would  happen,  that  I  finally  consented  to  it/'  Mr.  and  Mrs.  Dn- 
truit  alone  are  the  witnesses  to  what  passed  between  them,  and 
necessarily  so,  becauEe  no  other  persons  were  present  when  the 
transactions  occurred.  After  Mrs.  Dutruit  signed  the  mortgage, 
her  husband  took  it  to  Dr.  Hurley,  a  justice  of  *the  peace,  to  have 
the  execution  thereof  perfected.  The  justice  thereupon  proceeded 
to  the  residence  of  Mrs.  Dutruit,  taking  with  him  one  Maasey  for 
an  additional  attesting  witness,  and  presented  the  mortgage  to  her. 
She  took  the  mortgage,  examined  it  several  minutes,  admitted  that 
the  signature  thereto  was  written  by  her,  and  said  to  the  justice 
that  she  knew  all  about  the  mortgage,  and  it  was  all  right  The 
justice  then  took  the  mortgage  and  placed  it  in  his  pocket,  and  he 
and  Massy  retired.  He  afterward  delivered  the  mortgage,  duly  at- 
tested and  with  the  usual  certificate  of  acknowledgment  written 
thereon,  to  Dutruit,  who  delivered  it  to  the  mortgagees.    TherB 
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may  be  a  little  testimony  coutro verting  some  of  the  above  facts^  but 
we  think  they  are  all  established  by  a  clear  preponderance  of  evi- 
dence. There  is  evidence  tending  to  prove,  that  soon  after  the  jus- 
tice and  Massy  left  the  presence  of  Mrs.  Dntrnit,  they  met  Datrnit 
and  one  Rossier,  his  brother-in-law,  and  at  their  request  the  justice 
returned  with  them  to  Mrs.  Dutruit ;  that  they  had  some  conversa- 
tion before  they  returned  as  to  the  questions  the  justice  put  to  her, 
and  after  they  returned,  either  the  justice  or  another  of  those  pres- 
ent asked  her  if  she  was  forced  to  sign  the  mortgage,  and  she  replied 
**  Tes.**  Also  that  she  replied  in  the  negative  to  the  question, ''  Did 
you  sign  that  mortgage  of  your  own  free  will  and  accord  ?  " 

The  justice  denies  any  talk  about  the  mode  of  acknowledgment, 
and  says  they  called  him  back  into  the  house,  and  Rosier  asked 
Mtb.  Dutruit  whether  she  signed  that  instrument  or  writing,''  and 
she  replied  ''Yes."  He  then  asked  her:  ''  Were  you  forced  to  sign 
that  mortgage  ? "  and  she  replied,  ''  I  was  forced  to  sign  it"  It 
does  not  appear  that  the  mortgage  was  produced  on  that  occasion, 
or  that  Mrs.  Dutruit  recalled  any  of  the  statements  previously 
made  to  the  justice,  or  referred  to  them.  Neither  does  it  appear 
that  either  of  the  mortgagees  knew,  until  the  answer  was  interposed 
(which  was  over  two  years  later),  that  Mrs.  Detruit  had  hesitated, 
or  made  any  objection  whatever  to  executing  the  mortgage ;  or 
that  either  of  them  was  aware  that  any  pressure  had  been  brought 
to  bear  upon  her  by  her  husband  to  induce  her  to  do  so.  He  testi- 
fied that  he  concealed  from  the  plaintiff  the  fact  that  his  wife  ob- 
jected to  signing  the  mortgage,  and  told  the  justice  it  was  all  right 
—  that  it  was  with  the  consent  of  his  wife.  Neither  does  it  appear 
that  either  of  the  mortgagees  ever  threatened  a  criminal  prosecu- 
tion, or  suggested  that  one  might  be  commenced,  or  that  Dutruif 
represented  to^his  wife  that  such  prosecution  was  threatened  by  any 
person.  Dutruit  testified  that  some  one  (not  the  plaintiff)  intima- 
ted that  he  might  be  prosecuted,  and  she  testified  that  he  told  her, 
nnless  she  signed  the  mortgage,  he  certainly  would  be  prosecuted  as 
a  defaulter.    This  is  substantially  all  the  testimony  on  the  subject. 

The  foregoing  are  the  material  facts  in  the  case.  We  are  to  de- 
termine whether  they  are  sufficient  to  invalidate  the  mortgage. 
There  is  no  prescribed  formula  of  the  acknowledgment  of  a  con- 
veyance. It  is  sufficient  if  the  grantor,  after  being  fully  informed 
of  the  contents  of  the  instrument,  declare  to  the  officer  taking  his 
acknowledgment  that  he  executed  the  same.    In  this  case  Mrs.  Du- 
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trait  knew  the  contents  of  the  mortgage,  declared  her  approTil 
thereof,  and  acknowledged  that  she  executed  the  instrament.  Thii 
is  a  valid  acknowledgment  True,  she  afterward  denied,  in  tbe 
presence  of  the  justice,  that  she  executed  it  freely,  bat  she  did  not 
attempt  to  cancel  or  recall  the  acknowledgment  preTiously  made ; 
and  it  may  be  doubted  whether  she  could  withdraw  her  acknowl- 
edgment after  having  once  made  it.  After  signing  the  mortgage^ 
Mrs.  Dutruit  left  it  in  the  possession  of  her  husband,  and  after  ac- 
knowledging it  intrusted  it  to  the  justice,  who  took  it  away  with 
him  without  objection  on  her  part.  Presumably  she  did  so  for  the 
purpose  of  having  the  instrument  perfected  and  delivered  to  Um 
mortgagees.  She  does  not  testify  to  the  contrary.  We  think  then 
was  a  valid  delivery  of  the  mortgage. 

There  is  no  evidence  in  the  case  tending  to  show  duress  of  im- 
prisonment, or  threats  of  imprisonment.  Dutruit  had  committed 
a  crime,  and  was  liable  to  be  prosecuted  therefor  and  imprisoned. 
But  it  does  not  appear  that  any  person  had  threatened  to  proeecate 
him,  or  that  his  wife  had  been  informed  that  he  was  threatened 
with  a  criminal  prosecution.  There  is  therefore  no  question  of  dn- 
ress  to  the  husband  in  the  case. 

The  case  is  equally  barren  of  testimony  tending  to  show  duren 
to  the  wife.  She  was  not  coerced  to  sign  the  mortgage.  Tnie, 
her  husband  said  that  she  must  sign  it;  but  it  is  perfectly  obvious  from 
the  testimony  of  both  that  this  was  not  in  any  sense  a  command, 
and  was  not  so  understood  by  either,  but  was  only  a  declaratioo 
that  there  was  no  other  way  to  avert  the  probable  consequences  of 
his  crime. 

In  our  opinion  therefore  the  inquiry  is  narrowed  to  the  single 
question  of  undue  influence.  Was  the  execution  of  the  mortgage 
by  Mrs.  Dutruit  procured  or  induced  by  the  infloenoe.of  her  hoe- 
band  over  her,  unduly  and  unlawfully  exerted  ? 

No  fraud  was  practiced  upon  Mrs.  Dutruit.  No  material  fact  was 
misrepresented  to  her  or  concealed  from  her.  She  was  told  by  her 
husband  (as  the  facts  were)  that  he  was  a  defaulter  to  the  coontj, 
and  that  his  defalcation  was  a  crime  which  exposed  him  to  crim- 
inal prosecution  and  punishment.  He  undoubtedly  hoped,  proba- 
bly believed,  that  if  his  wife  would  execute  the  mortgage,  proeeco- 
tion  and  punishment  would  be  averted.  He  saw  no  other  avenne 
of  escape,  and  so  informed  his  wife.  He  explained  the  sitnation  to 
her  f  nlly  and  truly,  and  no  doubt  gave  her  his  candid  opinion  of 
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results  sboald  she  give  or  withhold  the  mortgage.  He  did  uot  claim 
or  pretend  to  her  that  prosecution  had  been  threatened,  and  it  does 
not  appear  that  any  had  been  threatened.  The  elements  of  mis- 
representation  and  concealment,  or  fraud  of  any  kind,  are  not  in 
the  case.  Mrs.  Dutruit  executed  the  mortgage  with  full  and  aocu. 
rate  knowledge  of  the  situation. 

Most  undoubtedly  her  husband  importuned  her  to  rescue  him 
from  his  embarrassments  by  giving  the  security.  It  is  apparent 
that  she  iras  willing  from  the  first  to  pledge  all  of  her  property  to 
relieve  him,  except  her  homestead,  which  represented  but  one-sixth 
of  the  value  of  the  whole  property  mortgaged.  She  included  the 
homestead  in  the  mortgage  reluctantly  and  regretfully,  no  doubt» 
yet  knowingly  and  intelligently. 

Hence  the  question  narrows  down  to  this:  Is  the  mere  importu- 
nity of  the  husband  sufficient  to  avoid  the  conveyance  of  the  wife 
procured  by  such  importunity,  in  the  absence  of  duress,  threats, 
eoercion,  oppression  or  fraud  ?  In  stating  this  question,  we  do  not 
forget  the  idle  threat  of  Dutruit,  made  with  such  particularity  of 
detail,  that  '' rather  than  go  to  prison  he  would  shoot  himself 
through  his  brains."  Mrs.  Dutruit  does  not  say  that  she  feared  he 
would  commit  suicide,  and  manifestly  she  did  not  fear  it  The 
"  something  wrong "  which  she  testified  she  feared  would  happen, 
evidently  referred  to  a  criminal  prosecution  of  her  husband  and 
its  consequences. 

The  courts  have  always  jealously  scrutinized  transactions  by 
which  a  wife  has  attempted  to  pass  her  separate  estate  to  her  hus- 
band, or  charge  it  for  his  debts,  and  have  never  hesitated  to  set 
aside  her  conveyance  when  the  same  has  been  obtained  by  any  im- 
proper means.  The  statute  which  empowers  a  wife  to  deal  with 
her  separate  estate  as  though  she  were  sole  does  not  call  for  or 
justify  any  relaxation  of  such  scrutiny,  or  lessen  her  right  to  the 
watchful  protection  of  the  courts.  In  the  light  of  this  well-settled 
and  just  principle  we  have  carefully  examined  numerous  cases 
(including  many  of  those  cited  by  the  learned  counsel  for  the  ap- 
pellant) bearing  upon  the  question  under  consideration.  In  each 
of  the  cases  examined,  in  which  such  a  conveyance  has  been  set 
aside,  we  find  that  the  same  was  procured  either  by  duress,  actual 
or  threatened,  by  concealment  or  misrepresentation  of  material 
facts,  or  some  other  fraud ;  by  oppression  or  terror ;  or  by  some  act 
or  conduct  which  overcame  the  will. 
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Perhaps  £ladie  v.  Slimmon,  26  N.  Y.  9,  is  a  fair  illastradon  ai 
the  general  characteristics  of  that  class  of  cases.  Slimmon  went 
to  the  house  of  Eadie  (the  plaintiff's  hasband),  who  had  been  his 
clerk,  accompanied  by  an  attorney  and  a  person  whom  be  repre- 
sented to  be  an  oflScer,  and  charged  Eadie  with  having  embealed 
his  money  while  in  his  employment  Slimmon  demanded,  among 
other  things,  that  Mrs.  Eadie  should  assign  to  him  a  policy  held  bj 
her  on  the  life  of  her  husband,  threatening  that  if  his  demand  were 
not  complied  with  Eadie  should  be  arrested  at  once  and  taken  to 
prison.  Slimmon  was  imperious  in  his  demands,  and  with  his  as- 
sociateA  was  at  the  house  of  Eadie  several  hours  —  in  fact  nearly 
all  night  —  insisting  on  compliance  and  threatening  arrest  Mfl 
Eadie  became  almost  frantic  with  grief  and  terror,  and  finally  as- 
signed the  policy.  The  action  was  brought  to  cancel  the  assign- 
ment, and  it  was  cancelled.  The  ground  of  the  judgment  is  thitf 
stated  in  a  few  sentences :  **  The  assignment  from  the  plaintiff  to 
the  defendant  was  most  clearly  extorted  by  a  species  of  force,  ter- 
rorism and  coercion,  which  overcame  free  agency;  in  which  fear 
sought  security  in  concession  to  threats  and  to  apprehensions  of  in- 
jury. It  was  made  as  the  only  way  of  escape  from  a  sort  of  monl 
duress  more  distressing  than  any  fear  of  bodily  injury  or  physical 
constraint" 

Some  of  the  cases  go  upon  the  mental  or  physical  weakness  of  the 
grantors,  and  the  fact  that  the  conveyances  were  made  in  the  ab- 
sence of  proper  counsel,  and  were  inequitable.  Waikins  v.  Brani^ 
46  Wis.  419,  belongs  to  this  class.  See  also  Bogie  v.  Bogisy  37  id.  373 
That  case  however  turned  upon  the  non-delivery  of  the  deed.  So  io 
many  of  the  cases,  the  conveyances  were  mere  gifts  to  the  giBntee» 
who  were  the  parties  seeking  to  uphold  them;  and  in  these  frandi 
or  weakness  of  intellect,  or  some  other  of  the  elements  of  invaliditj 
before  mentioned,  have  usually  been  present. 

We  find  no  case  however  in  which  mere  importunity,  unaccom- 
panied with  fraud  or  duress,  or  circumstances  of  mistake  or  oppres- 
sion, or  weakness  of  intellect,  has  been  held  to  invalidate  a  convey- 
ance. Neither  are  we  aware  of  any  legal  principle  which  in  such  a 
case  will  work  such  a  result 

The  learned  counsel  for  the  appellant  maintains  that  the  bardec 
of  proof  is  upon  the  plaintiff  to  show  affirmatively  that  the  mort- 
gage was  freely  executed  by  Mrs.  Dutruit  But  the  question  is  not 
here  because  all  the  circumstances  of  its  execution   are  in  eri- 
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dence,  and  it  is  now  immaterial  from  which  side  the  evidence 
came. 
The  fact  that  Mrs.  Dntmit  allowed  the  mortgagees  to  rest  quietly 

over  two  years  in  the  faith  that  they  had  a  valid  security  is  not 
withoat  significance,  bat  it  is  not  a  controlling  fact  in  the  case. 
Ilence  the  effect  of  such  delay  will  not  be  considered.  Upon  the 
best  consideration  we  have  been  able  to  bestow  upon  the  case,  we 
are  bronght  to  the  conclusion  that  the  mortgage  in  suit  is  a  valid  se- 
curity.    We  must  therefore  aflSrm  the  judgment  of  the  Circuit 

Court 

Judgmeni  affirmed. 


SCHULTZ  V.    OOOK. 
(61  Wis.  416.) 

Evidence — to  contradict  hQl  of  sale  —  reeeipi. 

An  instrument  in  the  form  of  &  receipt  for  goods,  specifying  kinds,  nnmben, 
prices,and  total  ▼alae,all  in  tlie  writing  of  tlie  reoeiver,  and  upon  which  the 
other  party  indorses  money  paid  at  the  time,  is  a  contract  of  sale,  and  cannot 
be  varied  or  explained  by  parol. 

ACTION  for  goods  sold.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


W.  Leey  for  appellant,  cited  Sheldon  v.  Pechy  13  Barb.  317  ; 
CoUmm  v<  Laneing^  46  id.  37  ;  Ensign  v.  Webster^  1  Johns.  Cas. 
145 ;  McKinstry  v.  Peareally  3  Johns.  319 ;  Woodman  v.  Olapp, 
21  Wis.  350 ;  Smith  v.  Schulenberg,  34  id.  41 ;  Cliffords.  Baessmanp 
41.  id.  597  ;  BaUeion  Spa  Bank  v.  Uariyis  Bank,  16  id.  120. 

J.  Bowman  and  S.  U.  Ptnney,  for  respondent. 

Obion,  J.  This  action  was  tried  in  the  Circuit  Court  on  appeal 
from  a  justice  of  the  peace.  The  complaint  was  substantially  for 
fruit  trees  and  grape  roots  sold  and  delivered  at  the  agreed  price  of 
t88.24.  The  answer  admits  the  receipt  of  sach  fruit  trees  and 
grape  roots,  but  alleges  that  they  were  received  to  be  sold  on  com- 
mission, and  that  the  defendant  gave  to  the  plaintiff  at  the  time 
the  following  receipt:  *^  Oxford,  May  2,  1877.    J.  H.  Coon  received 


SM  WISCONSIN, 


Schults  ▼.  Coon. 


of  J.  F.Schultz  ?49  two-year-old  apple  trees,  at  eight  cents  apiece, 
and  'ZSa  three-year-old,  at  nine  cents  apiece;  18  Concord  grape  roots, 
at  six  cents  apiece;  9  Delawares,  at  ten  cents  apiece ;  4  Rogers  No. 
15,  at  tents  apiece;  2  Rogers  No.  9,  at  ten  cents  apiece,  also;  amoant- 
ing  to,  in  all,  188.24;"  —  and  it  alleges  that  five  dollars  were  in- 
dorsed thereon.  The  plaintiff  introdaced  in  evidence  said  receipt 
as  the  contract  of  sale,  having  indorsed  thereon  five  dollars,  and 
testified  that  such  receipt  was  the  memorandnm  of  the  sale  made  at 
the  time,  and  that  the  defendant  paid  at  the  same  time  the  five 
dollars  which  he  (the  plaintiff)  indorsed  thereon,  and  rested. 

The  execution  of  this  receipt  or  memorandnm  was  not  in  ques- 
tion, for  it  is  admitted  in  the  answer,  so  that  the  testimony  of  the 
plaintiff  as  to  the  signature  to  it  of  the  defendant,  and  the  testi- 
mony offered  by  the  defendant  and  rejected  by  the  court  in  respect 
to  such  signature,  were  immaterial.  The  defendant  offered  evi- 
dence tending  to  show  that  such  receipt  did  not  contain  all  of  the 
contract  in  respect  to  the  receipt  by  him  of  said  property,  and  that 
siiid  property  was  in  fistct  so  received  to  be  sold  on  commission,  and 
was  not  purchased  by  him  at  the  price  stated  therein.  This  evi- 
dence was  objected  to  on  the  ground  that  this  instrument,  so  called 
a  receipt,  was  a  complete  contract  of  sale,  which  could  not  be  con- 
tradicted, varied  or  explained  by  parol  evidence ;  and  the  objection 
was  sustained  by  the  court,  and  tlie  defendant  excepted.  This  pre- 
sents really  the  only  question  in  this  case:  Is  this  instrument  such 
a  contract  ?  We  think  it  is,  and  that  the  Circuit  Court  properly 
rejected  such  evidence. 

If  instead  of  the  word  "received,"  the  word  ** bought *•  had  been 
used,  to  say  that  such  an  instrument,  signed  by  the  party  to  be 
charged,  and  accepted  by  the  other  party,  was  not  a  complete  bill  or 
contract  of  sale,  would  be  mere  cavilling;  and  the  word  •*  received  " 
in  such  an  instrument,  fixing  specifically  the  price  of  each  article 
and  the  sum  total  of  the  whole,  has  the  same  legal  effect  as  the 
word  '*  bought,"  with  the  additional  acknowledgment  of  a  delivery 
of  the  property.  It  is  not  a  mere  receipt^  which,  by  the  authorities* 
is  open  to  explanation^  but  it  has  all  the  requisites  of  a  contract  of 
sale,  without  any  ambiguity  or  uncertainty.  If  the  defendant  here 
were  contending  for  the  title  of  the  property,  it  would  certainly  be 
sufficient  evidence  of  his  title  to  prove  that  the  plaintiff  took  tiiia 
receipt  and  indorsed  thereon  five  dollars  as  part  payment  {Ri€er. 
Cutler,  17  Wis.  351);  then  why  not  sufficient  evidence  of  a  sale  to 
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enable  the  vendor  to  recover  the  pnrchase-money?  Baoon  v.  EccUs^ 
43  Wis.  227;  Wellauer  v.  Fellows,  48  id.  105.  The  contract  of  sale 
may  be  in  the  form  of  a  receipt^  and  if  it  is  complete  as  such,  it 
stands  on  the  footing  of  all  other  contracts  in  wnting,  and  cannot 
be  contradicted  or  varied  by  paroL  1  Greenl.  on  Ev.,  §  305;  Terry 
V.  Wheeler,  25  N.  Y.  520;  Dunn  v.  Hewiity  2  Den.  637.  The  au- 
thorities cited  by  the  learned  counsel  of  the  appellant  are  inappli* 
cable,  because  relating  to  instruments  in  the  form  of  receipts,  want- 
ing in  some  essential  element  to  make  them  contracts  of  bargain 
and  sale,  such  as  the  price  or  other  terms  of  the  bargain .  Where 
the  meaning  of  the  instrument,  as  in  this  case,  is  plain  and  un« 
questionable,  and  the  meaning  is  not  that  which  the  parties  have 
agreed  upon,  or  whei*e  there  is  no  uncertainty  in  its  legal  effect^  it 
cannot  be  contradicted  or  varied  by  parol  evidence.  '  2  Pars,  oi? 
Cent.,  §  563.  We  find  no  error  in  the  record. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgnmni  a  firmed. 


Bast  v.  Btbkx. 

(61  Wis.  681.) 

Mcuier  and  nervafU  —  loit  time  by  iervant. 

One  agreed  to  serve  another  for  a  year  at  a  gross  price.  He  worked  ap  to  the 
end  of  the  year,  but  was  absent  at  different  times  nine  days  and  a  half  in 
all.    EMt  that  he  was  entitled  to  full  paj. 

ACTION  on  contract  of  hire  of  personal  services.    The   head- 
note  and  opinion  state  the  facts.     The  plaintiff  had  judg* 
ment  below. 

B.  Dunwiddie,  A.  8.  Douglass  and  8.  TJ.  Pinneyy  for  appellant 

P.  J.  Clawsofiy  for  respondent. 

Oassodat,  J.     There  is  no  dispute  but  that  it  was  a  year  from 

the  time  the  plaintiff  began  the  work  until  he  quit.     Had  he  lost 

no  time,  he  would  have  f nlly  complied  wjth  his  contract    It  is 

urged  however  that  whenever  tlie  plaintiff,  from  his  own  fault  or 
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necesaity,  lost  any  time,  it  became  optional  with  the  defendant  to 
allow  him  to  reaume  work  or  not,  and  that  when  he  did  ^  choose  to 
allow  him  to  resume  work,"  then  the  plaintiff  became  bound  to 
make  up  the  days  so  lost,  by  working  after  what  would  have  other- 
wise been  the  end  of  the  year.  In  other  words,  it  is  claimed  that 
the  clause,  '^  agrees  to  pay  *  *  *  the  sum  of  t360  for  one  year," 
does  not  refer  to  a  definite  period  of  time,  but  a  definite  number  of 
days  of  service,  and  that  until  the  number  of  days  of  service  were 
in  fact  rendered,  either  during  the  year  or  subsequently,  no  recovery 
could  be  had  upon  the  contract.  In  support  of  this  theory  we 
are  referred  to  Winn  v.  SauihgatBy  17  Y t.  355,  and  Lambum  v. 
Oruden,  2  M.  &  G.  253. 

In  Winn  v.  Sauthgate,  the  contract  was  that  the  plaintiff  should 
labor  six  months  for  the  defendant.  He  commenced  work  May  17th, 
and  during  the  term,  with  the  consent  of  the  defendant,  was  absent 
on  a  journey  sixteen  days,  but  returned  October  5tb,and  continued 
to  work  until  October  30th,  when  he  quit,  being  seventeen  days 
before  the  end  of  the  six  months,  and  then  insisted  that  his  time 
was  out,  claiming  that  twenty -four  working  days  were  a  month;  and 
thereupon  he  sued  for  the  balance  of  his  wages,  and  the  court  held 
that  he  could  not  recover.  It  is  evident  from  this  statement  that 
the  question  here  involved  did  not  there  arise. 

In  Lambum  v.  Gmden  the  plaintiff  had  been  engaged  by  the 
defendant  at  a  yearly  salary,  payable  quarterly.  The  last  year  of 
service  expired  September  29,  1837,  and  his  si^ary  up  to  that  time 
had  been  duly  paid.  Before  the  expiration  of  the  year,  a  misunder- 
standing had  arisen.  October  20th,  the  plaintiff  tendered  his 
resignation,  which  was  accepted  December  13th.  In  the  meantime 
he  had  performed  no  service,  except  upon  one  occasion,  and  then 
against  the  assent  of  the  defendant  The  action  was  for  services 
between  September  29th  and  December  13th  ;  but  the  plaintiff  was 
nonsuited ;  and  the  rule  for  a  new  trial  was  made  absolute,  on  the 
ground  that  the  court  should  have  submitted  to  the  jury  the  ques- 
tion as  to  whether  there  was  a  new  agreement. 

The  question  there  involved  seems  to  have  been  foreign  to  the 
question  here  presented.  There  the  subsequent  services  wer& 
claimed  under  anew  agreement;  here  subsequent  services  were^ 
demanded  by  virtue  of  the  old  agreement.  Of  course  it  was  com- 
petent for  the  parties  in  this  case  to  have  made  a  new  agreemeoc, 
whereby  the  plaintiff  should  work  a  certain  number  of  days  in  lieo 


JANUARY  TERM,  1881.  843 

Bwtv.  Byrne. 

of  fche  nine  and  one-half  days  which  he  had  lost;  but  there  is  no  claim 
that  any  such  new  agreement  was  ever  made,  and  the  question  is, 
Can  the  court  expand  an  agreement  which  by  its  terms  was  limited 
to  '^one  year,''  so  as  to  require  a  party  under  it  to  render  services 
after  the  expiration  of  the  year,  in  lieu  of  certain  days  of  service 
which  he  failed  to  perfoim  during  the  year  ?  No  case  has  been 
cited  going  to  that  extent,  and  we  have  no  disposition  to  furnish 
one.  A  party  contracting  to  labor  for  a  limited  period  cannot  be 
required,  after  the  expiration  of  the  period,  to  render  additional 
services  under  such  contract.,  without  any  new  agreement,  merely 
because  he  had  lost  certain  days  during  the  term. 

The  court  charged  the  jury  on  the  theory  that  it  was  competent 
for  the  defendant,  during  the  contract,  to  waive  a  strict  perform- 
ance of  any  particular  day's  work,  and  that  when  the  plaintiff,  from 
time  to  time,  lost  a  day,  and  the  defendant  with  knowledge  of  the 
fact  received  him  back  into  his  employ,  it  was  such  a  waiver,  at 
least  to  the  extent  of  preventing  the  defendant  from  enforcing  a 
forfeiture  of  payment  for  the  services  actually  performed.  It  is 
true,  the  charge  in  this  respect  is  not  very  full  or  explicit;  but  if 
the  defendant  desired  to  have  it  more  definite  he  should  have  so 
requested.  We  are  convinced  that  the  theory  upon  which  the  cause 
was  submitted  to  the  jury  was  correct.  Such  acts  of  the  defendant, 
without  objection,  we  regard  as  a  prima  facie  waiver  of  the  breach. 
They  presume  condonation.  The  loss  of  a  half  day,  a  day,  or  two 
days,  at  intervals,  and  long  prior  to  the  termination  of  the  contract, 
without  objection  on  the  part  of  the  defendant,  should  not  upon  prin- 
ciple operate  so  harshly  as  to  work  a  forfeiture  of  payment  for  ser- 
vices subsequently  rendered  in  good  faith,  and  with  no  notice  that 
such  forfeiture  would  be  insisted  upon.  There  may  be  adjudged  cases 
going  to  that  extent,  but  we  should  be  very  slow  to  follow  them. 
In  Ridgway  v.  Hungerford  Market  Cb.,  3  Ad.  &  El.  171,  Lord 
.  Dekmak,  C.  J.y  declared  that  where  the  servant  was  guilty  of  mis- 
conduct in  June,  and  the  master  knowing  it,  retained  him  until 
November,  **  a  condonation  might  be  presumed."  This  wsLsdicium, 
to  be  sure,  but  we  think  it  was  good  law.  In  Prentiss  v.  Ledyardy 
28  Wis.  131,  although  the  contract  was  for  no  definite  time,  yet  it 
was  held,  that  ''where  the  employee  was  to  receive  payment  at  a 
specified  rate  if  he  continued  temperate  and  faithful  in  the 
employer's  service,  the  fact  that  he  was  occasionally  intemperate 
and  discontinued  the  service  for  short  periods  would  not  prevent 
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his  recovering  the  stipulated  rate  for  the  time  actnaDy  spent  in 
such  service,  if  he  was  received  back  into  it  and  continued  therein 
without  any  new  arrangement  being  made,  or  any  intimation  given 
that  the  old  one  was  terminated/*  We  see  no  difference  in  prin- 
ciple  between  the  waiver  of  the  conditions  of  a  contract  in  respect 
to  personal  habits,  and  in  respect  to  interruptions  of  service,  or  any 
other  stipulation.  The  question  of  waiver  of  the  breach  by  the  re- 
tention of  the  employee  for  eleven  or  twelve  days  after  the  master's 
knowledge  of  the  existence  of  the  causes,  was  held  properly  sob- 
mitted  to  the  jury  in  McOraih  v.  Belly  33  N.  Y.  Super.  195.  It  is 
certainly  equitable,  and  we  think,  according  to  well-established 
principles  of  law,  to  hold  that  where  an  employee  for  a  fixed  period, 
without  any  fault  of  his  employer,  absents  himself  for  a  short  time, 
and  then  the  employer,  with  the  knowledge  of  the  fact^  receives 
him  back  into  his  service  without  objection,  and  retains  him  nntil 
the  termination  of  the  contract,  he  thereby  waives  the  right  to  de- 
clare the  contract  forfeited  as  to  the  services  actually  rendered. 
This  is  not  going  as  far  as  the  opinion  of  the  court  in  BriUon  v. 
Turih^Ty  6  N.  H.  481.  It  is  true,  that  case  has  frequently  been  dis- 
approved, but  it  is  also  true  that  it  has  been  frequently  approved. 
ElUoit  V.  Heathy  14  N.  H.  131;  LaUm  t.  Kingy  19  id.  280;  Davie  v. 
Barringiony  30  id.  517;  Pixler  v.  NidioUy  8  Iowa,  106;  BgerleeT 
Mendelly  39  id.  382,  and  cases  there  cited,  in  which  last  case  it 
was  held  that  '^  where  a  party  hires  himself  to  another  for  a  fixed 
period  of  time,  and  leaves  the  service  before  the  expiration  of  the 
term  without  any  fault  on  the  part  of  the  employer,  the  former 
may  recover  the  value  of  his  services  performed  as  upon  a  quantum 
meruily  without  showing  that  he  left  the  service  of  his  employer 
for  good  cause."  Britton  v.  Turner  was  also  followed  in  Fmton  v. 
Clarky  11  Vt.  560;  Gilman  v.  Hatty  id.  510;  Blood  v.  Enoey  VZ  id. 
625.  There  are  strong  equitable  reasons  to  sustain  the  doctrine  o( 
the  above  cases;  but  they  would  seem -to  be  in  conflict  with  the 
weight  of  authority,  and  we  therefore  cite  them  merely  becaose  thej 
furnish  strong  reasons  in  favor  of  the  conclusions  which  we  have 
reached  in  this  case. 

[Omitting  minor  considerations.] 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 

Judgment  affirmed. 
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OHmintU  kuw'-^verdiei — pres0nee  ofpriaan&r^*  eountd  at. 

Chaie  a  TerdSet  of  guilty  in  a  eaae  of  felony  ia  receiyed  In  the  absence  of 
the  prlaoner's  eonneel  without  hie  faalt,  and  the  right  to  poll  the  jary  ia 
thus  Uwty  it  18  ground  for  a  new  trial.* 

r^OKVIOTION  of  rape.    The  opinion  states  the  facts. 

Ives  dt  Matihews,  for  plaintiff  in  error. 

2%«  Attorney- Oeneral,  for  State. 

Taylor,  J.  The  plaintiff  in  error  was  tried  and  convicted  npon 
an  information  charging  him  with  rape.  After  verdict,  and  before 
judgment,  the  plaintiff  in  error  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial  upon  the  following  grounds  :  TJpon 
the  exception  taken  to  the  introduction  of  evidence  ;  that  the  ver- 
dict is  against  the  evidence  ;  that  the  defendant's  counsel  had  not 
been  given  an  opportunity  to  be  present  at  the  coming  in  of  the 
jary  and  delivery  of  the  verdict ;  and  that  the  jury  had  been  dis- 
charged before  the  rendering  of  the  verdict.  Upon  this  motion 
the  defendant  submitted  the  afSdavits  of  his  attorneys,  showing 
that  they  desired  to  be  present  at  the  time  of  the  rendition  of  the 
verdict ;  that  the  jury  retired  to  consider  upon  their  verdict  at 
about  nine  o'clock  in  the  evening,  and  thereupon  the  court  adjourned 
nntil  nine  o'clock  the  next  morning  ;  that  defendant's  counsel  re- 
mained in  the  court  room  until  abont  eleven  o'clock  in  the  evening, 
and  the  jury  having  failed  to  agree  at  that  time,  the  defendant's 
counsel  retired  to  his  ofSce,  a  short  distance  from  the  court-honse, 
and  went  to  bed  ;  that  between  six  and  seven  o'clock  in  the  morn- 
ing the  jury  came  in  with  their  verdict,  which  was  received  by  the 
court,  and  the  jury  discharged  ;  that  no  notice  was  given  to  the  at- 
torneys for  the  defendant  that  the  jury  had  agreed,  or  had  brought 
in  their  verdict,  at  or  before  the  time  said  verdict  was  received  by 
the  court  and  the  jury  discharged  ;  and  that  they  did  not  learn 

*  Gmlrat  Bemuncnt  ▼.  State  (1  Tex.  Ct.  App.  98S^,  28  Am.  Rep.  424. 
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that  any  verdict  had  been  rendered  until  the  opening  of  the  ooart 
at  nine  o'clock  in  the  morning.  The  defendant  also  submitted  the 
aflSdavit  of  the  deputy  sheriff  in  attendance  upon  the  court,  show- 
ing that  he  made  no  attempt  to  notify  the  counsel  of  the  coming 
ill  of  the  jury  in  said  action,  and  was  told  by  the  honorable  Circuit 
judge  presiding  at  such  trial,  before  the  coming  in  of  the  jury,  that 
on  their  coming  in  he  need  not  notify  the  defendant's  counsel 
The  record  further  shows  that  when  the  jury  came  in  to  render 
their  verdict,  the  under-sheriff  asked  the  judge  if  he  should  go  for 
the  defendant's  counsel,  and  the  judge  replied,  *^  No  ;  it  is  not  nec- 
essary." The  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
was  denied,  and  the  defendant  excepted,  and  final  judgment  and 
sentence  were  pronounced  against  the  defendant  The  record  also 
shows  that  upon  the  opening  of  the  court,  at  nine  o'clock  in  the 
morning,  the  defendant's  counsel  appeared  and  demanded  to  have 
the  jury  polled,  which  was  refused  by  the  court 

In  tliis  court  the  counsel  for  the  plaintiff  in  error  assigns  for  er- 
ror the  same  reasons  assigned  upon  his  motion  to  set  aside  the  ver- 
dict 

[Omitting  minor  matters.] 

The  learned  counsel  for  the  plaintiff  in  error  insist  that  the  court 
committed  an  error  in  refusing  to  set  aside  the  verdict  on  the 
ground  that  the  counsel  for  defendant  were  not  present  when 
the  verdict  was  received,  and  were  not  notified  to  be  present,  bnt 
on  the  contrary,  the  court  instructed  the  sheriff's  officer,  who  wag 
in  attendance  and  could  readily  have  notified  counsel,  that  it  was 
unnecessary  to  do  so.  The  record,  we  think,  shows  that  the  de- 
fendant's counsel  were  not  voluntarily  absent  when  the  verdict  was 
received,  and  also  that  they  were  desirous  of  being  present  at  that 
time.  The  counsel  who  tried  the  case  remained  at  the  court-hoose 
several  hours  after  the  jury  had  retired,  and  until  a  late  hour  at 
night,  waiting  for  the  jury  to  return  their  verdict  He  then  went 
to  his  office,  near  by,  and  went  to  sleep.  The  verdict  was  leoeived 
early  in  the  morning,  and  before  the  court  was  opened.  In  such 
case  we  think  the  counsel  had  the  right  to  expect  he  would  be 
notified  that  the  jury  were  ready  to  return  their  verdict,  if  the  same 
was  rendered  before  the  meeting  of  the  court  in  the  morning,  and 
that  it  would  be  unjust  to  hold,  that  by  his  retiring  from  the  court- 
house at  a  late  hour  of  night,  he  had  waived  his  right  to  be  present 
when  the  verdict  was  received  during  the  recess  of  the  court.    Ifi 
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bj  the  absence  of  the  defendant's  coansel  at  the  time  of  receiying  the 
Terdicty  the  defendant  lost  any  right  which  might  have  been  bene- 
ficial to  him,  then  we  think  it  was  error  not  to  grant  a  new  trial 
for  that  reason.  It  is  insisted  that  he  lost  the  right  to  poll  the 
jnry.  If  he  did,  then  he  lost  a  right  which  was  very  important  to 
him.  That  a  defendant,  in  either  a  civil  or  criminal  action,  has 
the  right  to  poll  the  jury,  is  well  settled  ;  and  a  refusal  to  permit 
him  to  do  so  is  error,  for  which  the  verdict  will  be  set  aside.  Webster 
Y.  McKinsier,  1  Pin.  644 ;  State  v.  Austin,  6  Wis.  205 ;  Rothbauer 
V.  State,  22  id.  468  ;  Labar  v.  Koplin,  4  N.  Y.  647.  * 

We  are  of  the  opinion  that  the  court  may  fairly  infer  that  the 
defendant  lost  this  right  of  polling  the  jury  by  the  absence  of  his 
connseL  It  is  not  to  be  presumed  that  the  defendant  was  so  fa- 
miliar with  the  forms  of  legal  proceedings  as  to  know  that  he  had 
the  right  to  poll  the  jury,  and  that  knowing  bis  right,  he  volun- 
tarily waived  it ;  nor  is  it  reasonable  to  presume  that  he  voluntarily 
waived  the  right  to  have  his  counsel  present  at  so  important  a 
proceeding  on  his  trial  as  the  delivery  and  reception  of  the  ver- 
dict The  Constitution  of  the  State,  art  I,  sec.  7,  provides  that ''  in 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  be 
heard  by  himself  and  counsel."  This  provision  gives  the  defendant 
tho  right  to  be  heard  by  his  counsel  throughout  the  whole  trial ; 
And  when  a  defendant  in  a  criminal  action  has  employed  counsel, 
or  counsel  has  been  assigned  to  him,  such  counsel  has  the  right  to 
be  present  during  all  the  proceedings;  and  we  think  it  is  the  dntv 
of  the  court  to  see  that  such  counsel  is  notified  of  the  fact  that  the 
jury  are  about  to  render  their  verdict,  when  such  verdict  is  ren- 
dered at  a  time  when  the  court  is  not  in  session, unless  the  counsel 
has  stated  that  he  did  not  desire  to  be  present,  or  has  absented 
himself  from  the  place  of  trial  so  that  he  could  not  be  notified 
without  unreasonably  delaying  the  proceedings  of  the  court  J/ar- 
iin  V.  State,  51  Ga.  567;  People  v.  Trim,  37  Cal.  274;  Barrett  v. 
State,  1  Wis.  175.  In  the  two  cases  first  cited,  the  court  held  that 
it  was  error  to  take  any  step  in  the  action  in  the  absence  of  the 
counsel  for  the  defendant;  and  in  the  Georgia  case,  the  court  held 
that  no  step  could  be  taken  in  a  criminal  case  unless  the  defendant 
had  counsel  present,  and  that  if  tho  counsel  who  had  appeared  in 
the  case  should  voluntarily  be  absent  the  court  should  appoint 
another  to  protect  his  rights.    This  decision  however  was  based 

*  See  Jomef  ▼.  State,  85  Mlas.  57 ;  s.  c,  80  Am.  Rep.  406,  and  note,  497.  —  Rsp. 
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upon  a  provision  of  the  Constitution  of  that  State  which  reads  as 
follows:  ''Every  person  charged  with  an  offense  against  the  law 
shall  have  the  privilege  and  benefit  of  coanseL''  The  court  seemed 
to  be  of  the  opinion  that  it  was  the  daty  of  the  court,  under  that 
provision,  to  see  that  the  defendant  was  at  all  times  furnished  with 
counsel. 

Our  Oonstitution  secures  to  the  accused  simply  ^  the  right  to  be 
heard  by  himself  and  counsel,''  and  under  that  provision  it  is 
clearly  competent  for  the  accused  to  appear  in  person  without 
counsel  if  he  so  determines,  or  to  waive  his  right  to  have  the  assist- 
ance of  his  counsel  in  any  stage  of  the  prosecution.  But  we  think 
when  he  has  employed  counsel,  or  when  counsel  has  been  assigned 
to  defend  him,  he  should  not  be  held  to  have  waived  bis  presenod 
and  assistance  at  any  stage  of  the  proceedings  unless  bis  attention 
is  called  to  the  matter  and  he  expressly  waives  such  assistance. 
The  Constitution  of  California  provides  that  the  **  accused  shall  be 
allowed  to  appear  and  defend  in  person  and  with  counsel,  as  in  civil 
actions."  Art.  1,  §  8,  Const  Cal.  In  People  v.  JWm,  eupra^  the 
Supremo  Court  did  not  pass  upon  the  right  secured  to  the  defend- 
ant under  this  provision  of  the  Constitution,  but  based  its  decision 
upon  section  408  of  the  criminal  practice  act,  which  expressly  pro- 
vided that  if  the  jury  returned  into  court  for  further  instructions 
after  the  case  had  been  submitted  to  them,  the  judge  should,  before 
giving  further  instructions,  notify  tho  counsel  of  the  defendant  so 
that  he  might  be  present  This  case  is  not  a  direct  authority  there- 
fore upon  the  question  raised  in  this  case.  The  question  was  raised 
in  the  case  of  Barrett  v.  State^  1  Wis.  175,  but  the  court  did  not 
pass  upon  it,  for  the  reason  that  the  record  did  not  show  affirms- 
tively  that  the  counsel  for  the  defendant  was  not  notified.  The 
learned  justice  who  delivered  tho  opinion  says  in  conclusion :  ''The 
parties  being  present  or  notified  so  that  they  had  an  opportunity  of 
attending,  every  purpose  of  justice  and  safety  is  answered.**  Con- 
struing the  language  of  the  learned  justice,  when  he  speaks  of 
parties,  as  including  their  counsel,  we  fully  concur  with  his  opinion 
as  expressed  in  that  case. 

It  seems  to  us  that  where  a  defendant  in  a  criminal  action  hss 
retained  counsel  to  defend  him,  the  presence  of  such  counsel  at  the 
time  any  important  proceeding  is  taken  in  the  caee  is  much  more 
importint  than  the  presence  of  the  party  himself.  The  very  obje<*t 
of  employing  counsel  is  that  the  defendant  mav  have  some  one  to 
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protect  his  lightft  who  has  more  knowledge  of  the  law  and  of  legal 
proceedings  than  the  acensed  himself;  and  he  is  therefore  entitled 
to  have  such  counsel  present  to  protect  his  rights  at  every  stage  of 
the  case,  unless  he  expressly  waives  such  presence  and  protection. 
In  this  case  no  presumption  arises  on  the  facts  stated,  that  the  ao* 
cused  did  not  desire  the  presence  of  his  counsel  at  the  time  the  ver- 
dict was  received,  or  that  he  waived  his  right  to  have  him  present ; 
and  as  the  verdict  was  received  at  a  time  when  the  court  was  not  in 
regular  session,  it  should  not  have  been  received  until  the  counsel 
for  the  defendant  had  been  notified  of  the  fact,  so  that  he  might 
have  attended.  The  defendant  having  by  his  absence  lost  the  right 
to  poll  the  jury  — we  say  lost  the  right,  because  we  do  not  think  it 
should  be  presumed  that  the  accused  knew  he  had  that  right,  and 
voluntarily  relinquished  it  —  for  this  reason  the  judgment  must  be 
reversed.  It  was  too  late  to  poll  the  jury  after  they  had  been  dis* 
charged  and  had  separated. 

We  are  not  prepared  to  say  that  there  is  not  sufficient  evidence  to 
sustain  the  verdict.  Though  the  record  does  not  make  a  strong 
case  in  favor  of  the  State,  yet  the  Circuit  judge  having  refused  to 
grant  a  new  trial  upon  that  ground,  we  would  not  feel  justified  in 
reversing  his  determination  upon  that  point. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  The  warden  of  the  State  prison  will  sur- 
render the  plaintiff  in  error  to  the  sheriff  of  Dunn  county,  who  will 
hold  him  in  custody  until  he  shall  be  discharged,  or  his  custody 
changed  by  due  course  of  law. 

Judgment  reversed  and  cause  retnanded. 


SSAMAN  V.  AsOHBBMAHrxr. 

(61  Wis.  078.) 
Speeffte  performance  —  centraet  void  hy  statute  of  fraude  Imt  parUy  exeevUd, 

Defendftntfl  orallj  agreed  to  take  a  lease  of  plaintilTB  stores  for  five  jears,  thus 
indadng  him  to  break  off  nogotiations  for  leasing  to  another  partj,  and  to 
anear  expense  in  altering  and  adapting  the  stores  to  their  own  nse.  Defend- 
ants entered  into  possession  and  paid  rent  for  two  years,  but  neglected  to 
execute  the  written  lease  in  accordance  with  the  agreement  tendered  them  by 
plaintiff  on  taking  possession,  and  at  the  end  of  two  jears  refused  to  execute 
the  ieape,  or  longer  to  occupy  or  pay  rent.  Held,  that  thej  should  be  ad- 
judged to  execute  tlie  lease. 
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CTION  for  specific  performaace.    The  head  note  ataies  thi 
facts.    The  defendants  had  judgment  below. 


Flanders  <i  Bottum,  for  appellant 
Jenkins,  Elliott  dt  Winklsr,  for  respondents. 

Obtok,  J.  The  facts  stated  in  the  complaint  make  a  clear 
of  a  yerbal  agreement  to  execute  a  fire-years'  lease,  fully  performed 
by  the  plaintiff,  and  partly  performed  by  the  defendants.  The 
•only  question  presented  is^  can  this  yerbal  agreement  under  these 
circumstances  be  enforced?  Aside  from  the  above  facts  of  per- 
formance, it  is  conceded  that  the  agreement  is  void  by  the  statute 
of  frauds,  and  can  neither  be  enforced  in  equity  nor  damages  recor- 
«red  for  its  breach  in  a  court  of  law.  That  this  agreement  for  or 
as  a  lease  for  five  years,  even  under  the  circumstances  stated  in  the 
complaint,  is  so  invalid  under  the  statute  that  the  rents  reserved 
thereby,  or  damages  for  the  breach  of  the  same,  could  not  be  reoov^ 
ered  in  an  action  at  law,  is  perfectly  well  settled.  Story  Eq.  Jar., 
§  757.  It  is  only  in  a  court  of  equity,  if  at  all,  that  relief  can  be 
obtained,  and  that  for  specific  performance,  if  performance  is  pos- 
sible. The  general  principle  by  which  courts  of  equity  grant  specific 
performance  of  parol  contracts  for  the  sale  of  lands  or  mterests  in 
lands  is  clearly  statod  by  Mr.  Justice  Stobt,  in  his  great  work  on 
Equity  Jurisprudence:  ''That  they  do  however  interfere  in  some 
cases  within  the  reach  of  the  statute,  is  equally  certain.  But  they 
do  so,  not  upon  any  notion,  of  any  right  to  dispense  with  it,  but  for 
the  purpose  of  administering  equities  subservient  to  its  true  objects, 
or  collateral  to  it  and  independent  of  it"    Story  Eq.  Jnr.,  g  754 

The  same  learned  author  lays  down  more  strictly  the  ground  of 
equitable  interference  in  such  cases,  as  follows :  '^  Courts  of  equity 
will  enforce  a  specific  performance  of  a  contract  within  the  statute, 
where  the  parol  agreement  has  been  partly  carried  into  execution. 
The  distinct  ground  upon  which  courts  of  equity  interfere  in  cases 
of  this  sort  is,  that  otherwise  one  party  would  be  able  to  practice  a 
fraud  upon  the  other,  and  it  could  never  be  the  intontion.of  the 
statute  to  enable  any  party  to  commit  such  a  fraud  with  impuni^." 
And  again,  *'  Where  one  party  has  executed  his  part  of  the  agree- 
ment in  the  confidence  that  the  other  party  would  do  the  same,  it 
is  obvious,  that  if  the  latter  should  refuse,  it  would  be  a  fraud  upon 
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the  former  to  safler  this  ifefusai  to  work  to  his  prejudice.''  ld.>  g 
769.  '  , 

In  PoiierY.  Jacobs^  111  Mass.  32,  these  priDciples  were  applied 
to  the  facts  of  that  case  and  relief  granted^  and  Mr.  Justice  Oolt 
states  the  doctrine  as  follows:  '^The  plaintiffs  acted  under  their 
supposed  rights  as  purchasers  of  the  property.  What  they  did  was 
consistent  with  the  agreement  proved^  and  can  be  referred  to  no 
other  title  or  claim  of  title.  They  were  induced  to  enter  upon  the 
execution  of  the  agreement,  and  to  do  acts  upon  the  faith  of  it,  ap 
if  it  had  been  executed  with  the  knowledge  and  acquiescence  of  the 
defendant,  for  which  there  would  be  no  redress  if  the  agreement  was 
defeated.  There  was  possession  taken,  accoidpanied  bj  part  payment, 
and  such  change  of  position  that  the  purchasers  cannot  be  restored 
to  their  rights  if  the  contract  be  abandoned.  The  refusal  to  com- 
plete it  is  in  the  nature  of  a  fraud,  and  the  defendant  is  estopped 
to  set  up  the  statute  of  frauds  in  defense."  To  this  expression  of 
this  true  ground  of  equity  relief  are  cited  Glassy,  Hulbert,  102 
Mass.  24;  s.  c,  3  Am.  Bep.  418;  Fry  on  Spec.  Perf.,  g  534;  Adams 
Kq.  86. 

In  Pains  v.  Wilcox,  16  Wis.  202,  this  court  has  laid  down  the 
same  doctrine,  as  follows:  ''But  verbal  agreements  for  the  sale  of 
lands  are  enforced  in  equity  when  there  has  been  such  a  part  per^ 
formance  that  it  would  operate  as  a  fraud  upon  either  party  to 
allow  the  other  to  repudiate." 

The  cases  in  this  court  in  which  this  principle  has  been  applied 
to  parol  agreements  for  the  sale  and  conveyance  of  land,  are  too 
numerous  to  be  cited,  and  the  doctrine  is  too  well  settled  to  require 
further  argument  or  authorities  to  sustMn  it.  "^hat  the. same  490- 
trine  is  applicable  to  «  parol  agreement  to  execute  a  written  lease, 
was  held  in  Fery  v.  P/eiffer,  18  Wis.  510.  The  following  cases 
cited  by  the  learned  counsel  of  the  appellant  are  clearly  analogous 
and  in  point.  Nunn  v.  Fabian,  L.  R,  1  Gh.  App.  35;  DowsUy. 
Dsw,  1  Younge  &  C.  (N.  C.)  356;  WiUs  v.  Stradling,  3  Ves.  Jr. 
378;  McCarger  v.  Roody  47  Cal.  141;  Wait's  Act  and  Def.,  770,  777, 
790,  and  cases  cited;  Rankin  v.  Lay^  2  DeG.,  F.  &  J.  65.  See  also> 
Frame  v.  ^Dawson,  14  Yes.  Jr.  386.  It  is  self-evident  that  this 
equitable  relief  must  be  mutual.  If  there  has  been  sufficient  execu- 
tion or  performance  of  the  parol  contract  to  entitle  the  lessee  to 
enforce  it,  the  lessor  has  the  same  equity,  and  both  will  be  equally 
entitled  to  specific  performance.     It  is  said  in  DoweU  v.  Dew^  sftpra. 
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that  Mrs.  Bemhard,  who  had  agreed  to  ezeoate  the  lease,  ''  at  the 
time  of  her  death  was  in  a  oondition  to  have  enforced  the  perform- 
anoe  of  the  agreement  in  equity  against  him  (the  tenant)  by  reason 
of  that  part  performance.'*  In  snpport  of  this  general  doctrine  of 
equity,  it  may  be  said  here,  as  was  said  by  Chief  Justice  Dixok  in 
Brandeis  v.  Neustadlly  13  Wis.  152,  that  our  own  statute  (now 
found  in  §  2303,  B.  S.)  saves  the  jurisdiction  of  the  court  ^  to  com* 
pel  the  specific  performance  of  agreements  in  cases  of  part  perform- 
ance of  such  agreements.'' 

We  are  aware  that  in  a  Tery  few  of  the  States  this  doctrine  is  not 
upheld,  but  in  England  and  in  most  of  the  States  it  is  now  undis> 
puted.  The  facts  stated  in  this  complaint  make  one  of  the  strong- 
est  and  clearest  cases  for  its  application  to  be  found  in  the  books. 
The  plaintiff  was  put  to  great  expense  to  change  and  remodel  the 
block  of  stores  to  make  them  suitable  for  the  business  of  the  de- 
fendants, and  at  their  special  instance  and  request,  and  in  conse- 
quence and  fulfillment  of  the  agreement,  and  made  out  and  ezecoted 
and  tendered  the  lease  to  the  defendants  for  them  to  ezecote  on 
their  part;  and  the  defendants  went  into  full  possession  and  enjoy- 
ment of  the  premises  under  said  agreement,  and  for  two  years  paid 
the  plaintiff  the  rents  stipulated  in  the  agreement  and  the  lease  to 
be  executed,  and  merely  delayed,  by  sheer  neglect  and  without  re- 
fusal to  execute  the  lease  on  their  part  A  stronger  case  for  tiic 
exercise  of  this  equity  jurisdiction  could  hardly  be  mada  Tlie 
complaint  stated  a  good  cause  of  action,  aud  the  demurrer  shooM 
haye  been  overruled. 

The  order  of  the  Circuit  Court  is  reversed,  and  the  cause  r^ 
manded  for  further  proceedings  according  to  law. 

Order  reversed  and  cause  rmnamUL 
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ACXJEPTANCE. 
Sm  Nbgotiable  Instruicbrt,  689. 

ACT  OF  GOD. 
896  Carribr,  87. 

ACTION. 

L  OoBfllot  of  law — bottd  unlgned  by  forsigii  adminlitnitor.]  A  tm$^ 
dent  of  Ma08achosetts  died  there,  possessiog  a  bond  and  mortgage  exe* 
eated  bj  ^  resident  of  South  Oarolirfa.  His  administrator  sold  and  assigned 
the  seonrlties  to  a  resident  of  Sonth  Carolina;  who  broaght  sait  apon  them 
there.     Held,  not  mainUinable.     Dial  v.  Gary  (&  C),  787. 

8.  Parent  and  ohild  —  damages  for  death  of  minor  ohild.]  A  father  at  com- 
mon  law  cannot  recover  damages  for  the  immediate  death  of  his  child 
pjodaoed  bj  the  negligence  of  a  third  person.    Edgar  v.  OatkUo  (B.  C«]^ 

ADMINISTRATOR. 

8m  BZBCUTOB  AND  ABMINI8TBAT0R. 

ADMISSION. 
See  EVIDENCE,  624. 

ADOPTION. 

Oomlty.]  A  child  having  been  legally  adopted  and  thus  entitled  to  in. 
heiit  real  estate  in  another  State,  having  with  its  adopted  father  be. 
come  resident  in  Massachasetts,  where  similar  laws  of  adoption  prevail » 
may  inherit  real  estate  in  Massachusetts,  although  the  wife  has  given  n<i 
formal  consent  to  the  adoption,  as  required  in  the  latter  State.  Boea  v. 
Bau  (Maas.),  831. 

ADULTERY. 
See  Crtmikal  Law,  878. 

AGENCY. 

1*  OoDeotion  by  attorney  through  bank — appropriatioii  by  bank  to  attor 
nay's  debt —  action  by  prinoipaL]  An  attorney  at  law,  being  intrusted 
with  a  note  for  collection,  deposited  it  in  a  l>ank  for  collection,  without 
stating  on  whose  account.     The  bank  collected  it  and  applied  the  amount 
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on  a  debt  of  the  attomej  to  the  bank.  The  attorney  beeoming  bankniptt 
the  bank  made  a  settlement  with  his  assiirnee,  indading  the  amoont  of 
the  note.  A  year  afterward,  bat  as  soon  as  he  learned  of  the  oolleetioa 
of  the  note,  the  owner  demanded,  the  prd^ceeds  of  the  bank,  whidi  being 
refused,  he  brought  suit  therefor.  MM,  not  maintainable.  Wood  ▼. 
Bayliton  Jiatumal  Bank  (Mass^),  aee. 

&  Ckaiftxact — fiduciary  relation.]  A  railway  company,  upon  theapplioatioB  of 
one  of  its  station  agents,  agreed  ta  f amiah  an  excursion  train  for  a  third 
party,  as  the  corre^ppudenoe  indicated.  Discovering  that  the  train  was 
really  intended  for  the  benefit  of  the  agent,  they  refused  to  ftamish  it. 
Held,  that  they  were  not  liable  in  damages  to  the  agent.  Pegrmn  v.  Ckar- 
kftte,  Columbia  and  Avgtuta  BaUroad  Company  (N.  C),  689. 

t*  Bxeontlon  of  bond.]     A  bond  phrased,  "  I  promise  to  pay,"  etc,  and  not 

mentioning  the  obligor's  name  in  the  body,  was  executed  by  an  agent  as 

ioUows:     *' Witness  my  hand  and  seal,  H.  8.  Lucas  [seal],  for  Charles 

Callender,  president  of  the  Chester  Mica  and  Porcelain  Co."    Eeld,  thtx 

.  the  agent  was  individually  liable  on  it.     Bryion  v.  Lvcm  (N.  C),  6M. 

4i  Faotor— sale  of  his  own  and  principal's  goods  —  action  by  pgJnoipsL]   If 

a  factor  sells  his  own  goods  and  his  principal's,  for  a  gross  sum,  the  prin- 
cipal cannot  recover  of  the  purchaser  for  his  own  goods.  Bootndt  v. 
DoTitrty  {JA9^.\  856. 

ib  Negotiable  instrument  by  public  officer — mode  of  executing.]  A  nego- 
tiable note  made  by  school  trustees,  for  the  proper  purposes  of  dieir  office, 
and  purporting  to  be  their  individual  obligation,  but  with  the  addition  to 
their  signatures  of  their  official  description,  is  binding  upon  the  school  cor- 
poration.    School  Town  of  MofUieeUo  v.  Kendall  (Ind. ),  189. 

6-  Travelling  salesman  —  evidence — custom,]  A  travelling  salesman  and 
collecting  agent  of  a  Chicago  mercantile  house,  who  was  paid  a  oertaia 
salary  and  his  travelling  expenses,  hired  horses  and  carriages  in  Wisom- 
sin  necessary  for  use  in  his  employers'  business,  upon  their  credit,  bat 
neglected  to  pay  for  them.  On  settlement  with  the  agent,  his  employer, 
allowed  him  for  the  hire  of  such  horses  and  carriages,  in  ignorance  tfait 
he  had  not  paid  it.  Subsequently  the  owner  sued  them  for  the  hire,  and 
the  defendants  offered  proof  of  a  general  commercial  custom  at  Chic^^o 
to  furnish  such  travelling  salesinen  with  sufficient  money  for  all  expenses) 
and  to  forbid  their  pledging  the  credit  of  their  employers  therefor.  This 
was  excluded.  Held,  no  error.  The  defendants  also  oilered  to  prove  sadi 
furnishing  and  prohibition  in  this  instance.  This  was  also  excluded. 
Held,  no  error,  the  owners  of  the  horses  and  carriages  being  ignorant  ol 
it.    Bentl^  v.  Doggett  (Wis.).  827. 

%  To  sign  note— signing  by  sub-agent]  A.  authorised  B.  to  borrow  money 
for  him  of  C.  and  signed  A.'s  name  to  a  note  therefor.  B.  borrowed  the 
money,  and  in  his  presence  and  at  his  request  D.  signed  the  note  thus - 
-A.  by  D."    Held,  that  A.  was  bound.     Weaver  v.  CamaU  {AA.\  U 

See  Salb,  869. 


INDEX.  g65 

AGREEMENT. 

ALTERATION. 
Ok  «nEllla^]    ai^EYiosNCB,  269. 

A0  NbOOTIABLB  iNSTRtTMXirr,^  781. 

*  ■ 

ANIMALS. 
'UocBil&g  o^blfattibiii  of.]    See  Municipal  Corporation,  8Ml 

ARBITRATION  AND  AWARD.  '  '^ 

Oonati'iiotion  of  lubmiisioii  —  rvfosal  to  hear  tMtimony.]  Farilei  catered 
into  an  agreement  for  ab  arbitration  to  be  **  <iond acted  and  dedded  npon 
the  principle  of  fair  and  honorable  dealing  between  man  and  man."  On 
the  hearing  the  parties  presented  written  statemente  and  were  heard. 
One  of  them  proposed  to  produce  witnesses »  bat  the  majority  of  the  arbl- 
Mxon  declined  to  allow  it,  on  the  ground  that  it  was  prohibited  bjibe 
,  submission.    Held,  error.    HaUtead  v.  Seaman  {1^,  Y.),  680. 

X4aUltty  for  damagwi.]    See  Judge,  186. 

ARREST. 
See  Crimikal  Law,  68. 

ASSAULT  AND  BATTERY. 
See  Nbgligbncb,  170. 

A8SI0NMENT  FOR  BENEFIT  OF  CREDITORS. 

iMjbaMf  to  sen  on  oredit  —  to  retain  assets  mitU  entire  oonvendon.]  An 
assignment  for  the  benefit  of  creditors  directed  the  trustee,  **  when  he  shall 
haTO  realised  cash  from  said  assets,  in  such  sums  as  he  may  deem  proper, 
Uiat  he  pay  oot  the  same  pro  rata  to  the  said  creditors  by  installments 
or  dividends,  or  he  may  retain  the  same  until  all  the  assets  are  oouTerted, 
then  pay  out  the  whole,  and  close  up  the  entire  matter  at  onoe."  AU, 
not  oondosively  void.     Bicks  v.  Gopeland  (Tex.),  700. 

ASSIGNMENT. 
Foreign,  lor  orediton.]    See  Oonflict  of  Law,  800i 
QfdeM.]    As  SoBBOOATiON,  794. 

See  Mortgage,  374. 

ATTORNEY. 

1.  SMMRlilg  -^  efvidenoe.]  In  proceedings  to  disbar  an  attorney  where  the 
eharges  are  denied,  the  common-law  rules  of  evidence  apply.  The  ae- 
eosed  Is  not  to  be  tried  npon  affidavits,  but  is  entitled  to  confront  the  wit. 
nesses  tad  tabject  them  to  cross-examination  and  to  invoke  the  well-settled 
roles  of  evidence.    In  Matter  of  Eldridge  (N.  Y.),  658 
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ATTORNEr — G^nUnMed. 

fl  What  is  oaoM  lor  nnovaL]  Ab  mttoiaaj  in  pwwwidlngi  Ibr  Hm  yKhat» 
of  a  will,  who  had  taken  ont  a  oommUvlon  for  the  examinatloB  of  a  wiw 
neee,  prepared  anewen  for  such  witneae  to  the  interrogatoiiee  and 
interrogatoriee,  famished  them  to  the  witneea  who  liad  reeeimd 
some  of  monej  from  him,  read  a  part  of  tlie  answers  to  the  mmmiiioner 
and  left  the  rest  for  the  witness  to  repeat,  and  thns  got  the  answers  before 
the  surrogate  as  honest  testimonj.  SM,  safficient  to  anthoriae  an  order 
disbarring  the  attorney  even  though  the  answers  were  not  shown  to  be 
liaise,  and  it  appeared  that  the  attorney  belioTed  them  to  be  trae.  U 

]    8$e  NseariABLB  iHvntmffBiiT,  875. 

ATTORNEY  AT  LAW. 
See  AoBMOT,  866. 

BAIL. 

of  ptlnolpal  in  snotbar  State  liar  insanity.]  Ln  an  aetion  on  a 
bail  bond  it  is  no  defense  to  the  sureties  that  the  prinapal  at  the  time 
fixed  for  appearance  was  and  still  is  insane  and  confined  in  an  insane  usj 
lorn  in  another  State.    Adier  v.  SUOe  (Ark.),  48. 

BAILMENT. 

OoBtnot  baiwesM  oonnaoUng  railways,  fer  use  of  oaiSi]  "Bj  agreement  be- 
tween the  partiea,  connecting  railway  companies,  the  defendant  was  te 
receire  the  defendants'  ears  for  delirery  at  a  point  on  the  defendants'  line, 
and  to  return  them  in  as  good  condition  as  when  received,  ordinarj  wear 
and  tear  by  use  excepted.  Both  parties  were  to  sliare  the  profits  of  tbe 
freight  so  carried,  and  defendant  was  to  pay  the  plaintiiF  a  fixed  sum  lor 
the  use  of  its  cars.  Without  fault  on  the  defendants'  part,  certain  of  the 
plaintiib'  cars  were  destroyed  by  fire  on  the  defendants'  line,  while  being 
thus  transported.  EM,  that  the  defendant  was  not  liable.  A.  Pmd^ 
Sumai  Oa^  B.  R  Co.  Y.  MSnnsapoUt  S  SU  Louit  I^.  C^.  (lOnn.),  401 

BANK. 

k  Mishibn  — aironeonsly  stamping  note  "paid"  — olaariag-honan.]  Baak 
A.  having  diacounted  a  note,  sent  it  through  the  dearing-honse  for  pay- 
ment, charging  it  to  bank  B.  at  which  it  was  payable.  The  teller  of  tlie 
latter  bank,  erroneously  supposing  the  maker  was  in  funds,  stamped  it 
"  paid."  The  mistake  being  discovered,  the  other  bank  and  the  indoiaer 
were  notified  of  it  before  the  doee  of  banking  hours,  and  the  note  wii 
duly  protested.  Bank  B.  afterward  paid  it  to  Bank  A.,  and  sued  the  is- 
doraer.  BM,  maintainable.  Mcmitfiaetiirw^  NaL  Btmkw.  Tkumpmn 
(Mass.),  876. 

&  Sstwingi  ^  raasnnahlanaaa  of  lagnlation— nagUganoa]  A  savings  bask 
adopted  the  following  rule :  "  If  any  peraon  shall  present  a  deposit  book 
at  the  office  of  this  corporation,  and  allege  himself  or  herself,  untruly,  t» 
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BANK  -.  QnUintud. 

Im  tho  depoflllor  nuned  therein,  and  shall  therehj  obtain  from  the  offlceiv 
ci  tliis  oorpoxation  tlie  amonnt  deposited,  or  any  part  theraof^  and  tlis 
•etnal  depositor  sliall  nok  liave  giren  proTions  notice  at  the  office  of  his  or 
her  book  liaving  been  lost  or  talien  from  him  or  her,  tius  corporation  will 
not  be  responsible  for  the  loss  so  sostained  bj  anj  depositor,  neither  will 
this  ittstitation  be  liable  to  make  good  the  same.  Provided,  that  such  pay- 
ment has  been  entered  in  the  book  of  the  depositor  at  the  time  when  made.'* 
lids  rnle  was  oonspicuoosljr  printed  on  the  page  fronting  the  title-page  of 
the  pass-book,  and  on  the  back  of  the  pass-book  was  printed  another  of  its 
roles  to  the  effect  that  by  receiving  the  pass-book  the  depositor  woold  be 
considered  as  agreeing  to  be  bound  bj  the  roles  of  the  bank.  A  certain 
depositor  was  ilMterate  and  coold  not  read  nor  write  when  he  opened  his 
aocoont  sad  received  his  book,  and  he  made  his  mark  in  the  signatore- 
book  of  the  bank  ;  bat  he  subseqaentlj  learned  to  read  and  write.  His 
book  was  temporarily  stolen  from  hi»trank,  and  the  bearer  received  mon- 
eys from  the  bank  thereon  without  his  knowledge.  HM,  that  the  pay- 
ment was  valid  as  against  the  depositor.  BurriU  v.  JMlar  8amng9  Bank 
(Penn.  St.),  (M9. 

It  from  NatlonaL]    Sm  Criminal  Law,  008. 


BETTERMENTS. 
Bee  MOBTGAOB,  027. 

BILL  OF  EXCHANGE. 

—  eqaitnbls^  of  money  to  grow  dne  —  notloe.]  A.  h  S.,  being 
engaged  in  repairing  a  hoose  for  defendant,  called  upon  him  with  the 
plaintiff,  and  requested  him  to  accept  an  order  in  favor  of  the  plaintiff 
for  $800,  or  give  him  a  note  or  some  security  therefor,  which  he  refused 
to  da  Thereupon  A.  &  S.  gave  the  plaintiff,  for  value,  a  written  order 
on  defendant  for  $800,  directing  him  to  "  charge  same  to  our  account,  for 
lalKxr  and  materials  performed  and  famished  in  the  repairs  and  altera- 
tions of  the  house,"  etc.  The  defendant  refused  to  pay  or  recognise  this 
order.  At  this  time  the  work  was  nearly  finished,  but  the  amount  due 
was  uncertain.  HM,  that  the  order  was  an  assignment  of  so  much  of  the 
amoont  due  or  to  become  due ,  and  a  subsequent  payment  by  the  defend- 
ant to  A.  &  8.  in  disregard  of  the  order  was  wrongful,  and  no  defense  to  a« 
action  on  the  order.    BHR  v.  TiMe  (N.  T.),  615. 

BILL  OF  SALE. 
8U  EVIDBNCK,  880. 

BOND. 
sootloii  oC]    Bee  Aobhct,  684. 

BRIBERT. 

See  Office  and  Offiobr,  417. 
Vol.  XXXVII— 108 


\  • 
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BRJDGR 

8Uta.]    iSM  MuxnciFAii  CkmroBATiON,  408. 
-Owlngi  i&  Ul^way.]    A0  Municipal  CcmpoKAiio#,  M« ' 

^       '     '  /S^  Nbgliobncb,  75. 

BURDEN  OF  PROOF.  . 

8e6  EvtDBNCB,  144. 

i'  CANAL  COMPANY. 

''  /Sm  Nboligsncb,  58. 

GARRIBR. 

'1.  TJaMMty  of  ooBliaelliig.]  A  oonsi^ee  of  goods  bj  a  fine  of  oooiieeliBg  car 
riers  JDMj  mftlirtain  an  action  for  their  loes  against  the  carrier  lo  whote 
hands  the  loss  happens.     Packanrd  v.  Taylor  (Ark.),  87. 

S.  Act  of  God — nnseaworthy  vaeseL]  A  carrier  by  water  is  not  excnmd 
from  liability  for  loss  by  the  act  of  Qod  operating  upon  an  nns^aworthj 
vessel,  when  such  act  would  have  proved  harmless  to  a  seaworthy  ressel. 
Id, 

§■ 

3»  ZJabQity  as  Insurer — conflict  of  laws.]  The  oonsignees  of  goods,  rend- 
ing in  Boston,  contracted  with  a  transportation  company  in  New  York  foi 
the  carriage  of  the  goods  from  New  York  to  Boston,  and  the  delireiy  to 
them  at  Boston.  The  defendants,  connecting  carriers,  residing  in  Ms^n- 
chusetts,  received  the  goods  from  the  New  York  transportation  comptoj. 
On  the  arrival  at  Boston  the  goods  were  demanded,  bnt  refused  becsoae 
delivery  was  not  then  convenient,  and  the  same  afternoon  they  were  no- 
loaded  and  placed  in  defendant's  warehouse,  too  late  for  delivery.  The 
same  night  the  warehouse  and  goods  were  burned  up.  HtJtd^  that  defend- 
ants  were  liable  for  the  goods,  although  under  Massachusetts  decisions  a 
railroad  company  under  similar  circumstances  would  not  have  been  liable. 
Faulkner  v.  Hart  (N.  Y.),  574. 

^  Negligence,  contrlbntory  —  passenger  ii\{ured  while  riding  in  baggi^ 
car.]  A  passenger  who  voluntarily  rides  in  a  baggage  car,  by  permir 
sion  of  the  conductor,  but  against  the  rules  of  the  railroad  oonspicuonsly 
posted  in  that  car,  and  is  injured  in  consequence  of  riding  there,  caDSOt 
recover  from  the  railroad  company  on  the  ground  of  its  negligence.  Peas' 
sylvama  Railroad  Company  v.  Langdon  (Peon.  St.),  <(51. 

ft.  Negligence — railroad  —  duty  toward  passengers  alighting  at  MgU 
depot.]  A  railway  company,  inviting  a  passenger  to  alight  after  dark  ata 
freight  dejiot,  instead  of  a  regular  passenger  depot,  is  bonnd  to  keep  the 
platform  and  approaches  in  a  safe  condition  for  the  passenger's  reoeptios 
and  egress,  and  to  provide  lights  if  necessary  to  his  safety.  SUfnrt  ?. 
International,  etc.,  Railroad  Company  (Tex.),  753. 

C  Negligence — railway  bed — damage  by  sadden  and  heavy  rain-fiill]   Bj 

a  sudden  and  extraordinarily  heavy  rain-fall,  about  dark,  confined  10  i 
limited  locality,  n  portion  of  a  railway  bed  was  so  undermined  that  il 
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CABRIEB— font^miK}.' 

•  fKf«  way-  oadirihd  w«lg:bVof  a  tndiv;  three 'ofrfoiir  botfrs  itfterward,  aod 
a  IMMMDgier  wm  injared.  •  Tlie  railway  bed  waa  In  sale  ooDdition  before 
th^  rain^lall^  a  inAa.  had  eaielj  passed  over  it  two  lioara  before  the  ac- 
cident ;  and  it  had  been  inspected  between  the  time  of  the  paasage.of  that 
train  and  .^)^  time  of  the  accident,  and  was  apparently  in  safe  condition. 
The  defect  was  not  visible  at  the  time  of  tlie  accident.  The  train  in  ques- 
tion waa  caref  allj  ran  at  half'  speed  at  the  .time  in  qaestion.  Held,  that 
,no  actipn  woold.  lie  against  the  companj. .  Hailroad  Chmpany  y.  Ha^lormk 
(Tex,).  744.  ^ 

9.  Nei^Ugsnoe  —  infisnt  on  frwiglit  cai^  without  paying  Cure  —  injury  whila 
atUniptlag  to  petlbriu  serrioe.]  An  infant  rode  upon  a  freight  car  in  a 
freight  traip,  without  the  consent  of  his  parents,  and  without  the  knowl- 
edge of  tihe  conducjtor,  and  without  paj^ng  fare,  The  rules  of  ihepom- 
panjr  prohibited  the  carrying  of  passengers  without  fare,  or  on  freight 
trains  except  in  the  caboose.  The  conductor  knowingly  suffered  him  to  re- 
main on  the  freight  car.  A  brakeman,  without  authority »  set  him  at  ii 
dangerous  service  on  the  car,  in  trying  to  perform  which  he  was  injured. 
J7d2d,  that  the  company  was  not  liable.  Sherman  -v,  BannSM  and  St. 
Ji^eph'BofUroad  Campan/y  (Mo.),  428. 

8.  ^^Paascngar"  loavJng  oars  in  motloa.]  A  railway  train  having  overshot  a 
station,  a  passenger  for  that  station  got  off  while  the  train  was  in  motion, 
and  was  killed  by  another  train  while  making  his  way  to  the  station.  HM^ 
thai  he  had  ceased  to  l)e  a  passenger,  and  the  railway  company  was  not 
criminally  liable  under  the  statute.  CcmmormeaiUh  v.  Botton  aind  Mai/n$ 
SaOroad  (Mass.),  882. 

See  Nbgligencb,  68. 

CHATTEL  MOBTGAOB. 

flblauiidsf.]    See  8alb,  258. 

See  Tkubt,  190. 

CHECK. 
See  LmxTATiON,  689;  Nbootiablb  iKSTRumHT,  410. 

COMITY. 
See  Adoption,  821. 

COMPROMISE  OF  CRIME. 
See  Contract,  202. 

CONDITION. 
Bee  Dbbd,  206 ;  Insurance,  488,  601, 

CONDITIONAL  SALE 
See  Sale,  661. 
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CX)NFUCT  OF  LAW. 

For«igii  MrignnnMt  ]  A  voliiBtaiy  aaolgnmmit,  by  >  debtor  wridfagiai 
Sute,  of  propertj  in  Maw cluyiBtle,  for  the  b«iiellt  of  enditon,  it 
poned  to  a  sabseqaeikt  attaehmeat  bj  a  non-aasentftig  oeditor  fwldiig  ia 
Mawmehnaetta,    Pi^ru  ▼.  O'BnM  (Maaa.),  MO. 

See  AcnoK,  787;  Gabbisb,  574;  Eyidbncis,  088;  Ububt,  088;. 

OONOTITUTIONAL  LAW. 

1.  Damage  to  pilTate  propertj  for  pfibUc  me — execution  of  ptotiaiDa,] 
Where  a  eltj  in  changing  the  grade  of  atieeta  permanently  injares  piirato 
property,  and  thus  infringes  the  explieit  provision  of  the  bill  of  ri^ti. 
that  private  property  shall  not  be  taken  or  damaged  for  pablic  use  witk- 
oat  compensation,  an  action  Ilea  for  the  injniy,  although  no  atatate  hai 
ever  been  enacted  for  the  enforcement  of  this  oonatitatioaal  proriaioa. 
Johnson  v.  (Xtgf  of  Parkonburg  (W.  Va.),  779. 

8.  BjEoiaOi]  A  statnte  prohibited  the  sale  of  intoxicating  liqaove,  save  bf 
licensed  druggists  for  certain  excepted  purposes.  HM,  constitutiooBL 
IntoceteoiUng  lAqtior  Ccues  (Elans.),  284. 

8.  XfOoal  option  Uqnor  laws.]  A  police  law,  to  take  effect  upon  local  adoptiim, 
is  not  unconstitutional.     Boyd  v.  Bryant  (Ark.),  6. 

4.  State  regulation  oi  rafta.J  A  statute  of  Massachuaetts,  prohiUtiBg  the 
driving  or  floating  of  logs,  timber,  etc.,  down  the  Connecticut  river,  anksi 
the  same  are  .formed  into  r^fts  and  sufficiently  manned,  ia  constitutioDsI 
as  to  logs,  etc.,  coming  from  another  State  through  Massachusetts  oa  tbe 
way  to  a  third  State.  Ha/rrigan  v.  ConneeHeut  River  Lumber  Oompm§ 
(Mass.),  887. 

6.  Statute — oonatmctlon  —  Opium  AoLj  A  statute  "  to  regulate  the  stle  or 
disposal  of  opium,  and  to  prohibit  the  keeping  of  places  of  resort  fbr 
smoking  or  otherwise  using  that  drug,'*  is  not  unconstitutional  as  sanlnsfr 
ing  more  than  one  subject.    8kUe  v.  Ah  Sam (Kev),  404. 

6.  "To  resort*']  To  *  resort  *  means  to  go  once.  Id, 

CONTRACT, 

1.  Between  tenanta  in  oommon  aa  to  surrlvonhip.]  An  agreement  in  writing, 

between  tenants  in  oommon,  that  the  survivor  shall  take  the  other's  estate, 
is  invalid.     Herehy  v.  Clark  (Ark.),  1. 

2.  .]    A  joint  will,  conditioned  to  take  eiTect  on  the  death  of  both,  is  in. 

valid.  Id. 

8.  Bspress,  by  one  for  board  of  another,  merges  the  latter'a  implied.]  Wiiera 
an  insane  person  is  received  into  an  asylum,  on  the  application  of  othen 
and  on  an  express  contract  by  third  persons  to  pay  for  his  board  and  ti- 
penses,  no  action  can  l)e  maintained  against  him  by  the  asylum  therefor. 
MoHsachueetU  General  HoepUal  v.  Fairbanke  (Mass.),  803. 

db  Illegal  —  compromise  of  crime.]  An  agreement  by  one  under  senteace  Ue 
criiue  to  deliver  notes  and  money  to  the  proeecutlng  witnaaa  on 
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€X>NTBACT  —  (kwUmed. 

•ff  lUfl  ligiiliif  •  pttitloii  lor  pudoo,  and  the  gimntlog  of  radi  petMoii,  or 
•  mbeeqaoiil  disciiaigo  on  a  new  trials  ia  void.    JUainea  v.  Xmom  (Iowa) 

§,  To  piooura  diioontfmianoa  ol  cffimlnal  pwwontion — paUio  poUoy.]  An 
agreement  to  paj  one  for  endeavoring  to  induce  the  oomplainanta  in  a 
eriminal  proeecntion  for  felony  to  disoontinae  prooeedinga  \b  Yoid.  Rhodes 
T.  Ife<d  (Qa.),  08. 

C  yalldity  —  proniae  to  glv»  real  aetata  for  snppoct  —  daviae  of  Mina  liy 
inTalld  will]  An  oral  agreement  bj  a  fkther  to  give  hie  aon  a  farm  at 
his  death,  in  consideration  of  a  snpx>ort  for  himself  uid  his  wife  for  their 
Uvee,  being  carried  out  by  hia  son,  is  binding,  and  an  invalid  devise  of  tho 
farm  to  the  son  does  not  defeat  it.    HiaU  v.  WiUiems  (Mo.),  488. 

9*  ▼aHdttjT  — Jndgmant  in  oonaidaration  of  oompoonding  fcloiiy.]  A  Jndg* 
ment  confessed  in  consideration  of  the  suppression  of  a  prosecution  for 
forgery  la  void,  and  should  be  set  aside  on  the  motion  of  the  person  con> 
feesing  it    Appeal  ofBredin  (Penn.  St.),  877. 

Aq^ndlation.]    See  Ikfanct,  407, 412. 

Wins  of  priority.]    Bee  Nbougence,  185. 

See  A0XNCT,  689 ;  BAOJiSNT,  404 ;  Sfooific  PsBFOBKAjroa 

CONTRIBUTORY  NEGLIGENCE. 
See  Nbgligencb,  410. 

CORPORATION. 

L  Ziablllty  ofatoolrhoWani  —  attempt  to  evade.]  A  private  eorporatlon,  the 
stockholders  of  which  were  not  individually  responsible  for  its  debts,  in- 
creased its  stock  under  authority  of  its  charter,  and  subscriptions  to  such 
new  stock  were  made  upon  the  agreement,  set  forth  in  the  subscription 
paper,  that  no  assessment  should  be  made,  and  that  each  subscriber  was 
to  pay  only  f  10  per  share  for  such  new  stock,  the  par  value  of  which  was 
$100  per  share.  Heid,  that  this  provision  was  void  as  against  creditors  of 
the  corporation  without  notice  of  it,  and  that  such  crediion  could  enforce 
payment  for  such  stock  to  the  extent  of  their  demands.  Union  Mut.  lAfe 
Im,  Co,  V.  Frecvr  Stone  Manvf,  Go.  (111.),  129. 

%  Bobaoription  to  stock.]  A  writing,  reciting  an  association  for  the  purpose 
of  organising  a  bank,  and  stating  among  other  things  "  the  names  and 
leeidenoe  of  the  shareholders  with  the  number  of  shares  held  by  each,'* 
and  subscribed  by  the  incorporators,  constitutes  a  aubscription  to  the 
capital  stock,  on  the  part  of  the  signers,  and  Unds  them  to  pay  for  the 
number  of  aharea  set  opposite  their  reapeetlva  namea»  INMmk  ▼.  (%if<0ii 
(Iowa),  218. 

COUPON, 
of  stolen.]    See  Nbgligencb,  297. 
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CRIMINAL  LAVr. 

1.  H6mioid«  hf  poUM  oAo«r  In  UnUitHid  artMt]'  WIubvb  ft  police  olBe«r. 

without  warrant,  and  for  an  aUegnbdtofilBnse  not  oonmiHted  in  his  prnencr. 
arrested  an  innocent  man,  and  in  trying  to  prevent  hia  escape,  killed  him, 
^<     tliia  was  at  least  manslaaghten     (y Connor  t.  Stale  (tila.),  68. 

2.  Zita&besmlament  from  National  bank.]  fembexzlement  from  a  NatkMial 
bank  is  not  ponishable  by' a  State  conrtof  PennnvTvania.  Comm4mw&Utk 
Y.  Ketner  (Penn.  St.),  692. 

3.  Cvidanoe  —  aidnltary  -^reputation  of  womanlbr  ohastity.]  On  the  trial 
of  an  indictment  for  adolterj,  evidence  is  competent  to  show  the  repota- 
tion  for  chastitj  of  the  woman  with  whom  the  oiTense  is  charged  to  have 
been  committed.     Commonwealth  v.  Cfray  (Mass.),  378. 

4i bastardy — exhibition  of  child  to  Jury.]  In  bastardy  proceedings,  the 

public  prosecutor  exhibited  to  the  jury  the  child,  two  years  and  a  moDth 
old»  and  .commented  on  the  resemblance  to  the  defendant.  Held  nq  error, 
especially  when  the  court  instmcted  the  jury  that  if  they  did  not  see  the 
resemblance  they  should  disregard  the  comments.  State  v.  SmUk  (Iowa). 
192. 

6.  resgestss  —  anteoedaat  deolarations  of  dsoeasad,]  Where  two  agree 

to  an&  ahd 'fight,  and.  then  separate  and  arm,  and  meet  within  an  hour  sod 
fight,  and  one  Is  killed,  the  declarations  of  the  deceased  in  the  interval  to 
a  third  person,  to  tlie  effect  that  the  other  party  was  seeking  his  life,  en 
admissible  in  evidence  on  an  indictment  for  murder.  Cox  v.  State  (Ga),  78. 

^  Bxtortion  — oonrnpt  intent.]  A  corrupt  intent  is  essential  to  constitate  s 
crime  of  extortion,  and  such  intent  is  sufficiently  charged  by  the  use  of  the 
word  "  extorsively."     Leeman  v.  State  (Ark.),  44. 

7.  Indictment  —  **  one  pint "  less  than  ^  five  galloQS.'']  Under  a  statute  pan- 
ishing  the  sale  of  spirituous  liquors  in  quantities  "  less  than  ^y%  gslloos.* 
an  indictment  for  selling  "one  pint  of  brandy"  is  valid.  States,  Is. 
wike  (Minn.),  415. 

€.  Iiaroeny  —  bringing  stolen  goods  into  State.]  Where  one  stole  a  horn  ia 
Tennessee,  and  drove  it  across  the  boundary  into  a  border  county  of  G«or. 
gia,  and  from  place  to  place  in  that  county,  A^,  that  he  was  not  goiltj  of 
larceny  in  Georgia.    Lee  v.  State  (Ga.),  67. 

9.  Pardon  after  ponishment.]  A  pardon  may  be  granted  after  the  olfimflo  If 
fully  expiated.    State  v.  Foley  (Nov.).  468. 

10. .]    One  convicted  in  another  State  of  an  infamous  Hffteise  Is  thereby 

disqualified  from  testifying  in  Nevada.  Id, 

11.  Trial — bailiff  in  Jury  room.]  The  presence  of  the  officer,  who  has  charg« 
of  the  jury  in  a  capiul  case,  in  their  room  during  part  of  their  delil)ei»' 
tions,  is  not  a  sufficient* cause  for  setting  aside  a  verdict  of  guilty,  unlflM 
It  appears  that  the  jury  were  improperly  influenced  or  the  rights  of  the 
accused  were  prejudiced  thereby.     QcHiney  v.  People  (HI.),  109. 

Ifl.  Trial  —  presenoe  of  prisoner  aft  verdiot  —  diaoharge.]  The  prisoner » 
a  case  of  felony  not  capital  is  entitled  to  be  present  when  the  lury  bring 
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in  thfllr  Tetdict ;  this  tij^tcttanot  be  Wid««d  byikis  oounsel ;  bat  a  verdlot 
1b  his  abeenoe,  the  reoepiion  of  which  ia  assented  to  bj  his  counsel,  does 
not  entitle  him  to  a  discharge,  but'otily'ft)  a  new  trial.    State  ▼.  Jenkine 

(N.  C),  W8.  '   - '  -    -     • 

IS.  ▼svdiot — pressnoe  of  prisoner's  oonasel  at.]  Where  a  yerdiot  of  guilty 
in  a  case  of  felonj  Is  received  in  the  absence  of  the  prisoner's  counsel 
without  his  fault,  and  the 'right  to  poll  the  jury  Is  this  losi,  it  is  grblind 
for  a  new  triaL    Smith  ▼.  State  (Wis.),  846. 

CUSTOM. 
See  EiymmrciB ;  Aosnct,  837. 

DAMAGES. 

!•  KMunirs  ol-— n^;ltgeooe.]  In  an  action  of  damages  for  personal  in. 
Juries  bj  negligence  producing  permanent  disabilitj,  the  measure  of 
damages  is  such  an  amount  as  will  purchase  an  annuity  equal  to  the 
interest  on  the  difference  between  what  the  plaintiff  could  earn  before 
and  what  he  could  earn  after  the  injury,  and  not  such  a  principal  sum  as 
would  produce  such  interest.  Htmeton,  etc.,  Railroad  Company  v.  WilUe 
(T«x.X  766. 

&  —property  taken  by  mistake.]  In  trespass  for  taking  coal  by  mining, 
the  act  not  being  willful  or  negligent,  -the  measure  of  damages  is  the 
▼alue  at  the  mouth  pf  tl^e  shaft,  less  tl^e  cqst  of  severing  and  raising. 
AtuHn  T.  EunteviUe  Coal  and  Mining  Company  (Mo.),  446. 

DECLARATIONS. 
See  Criminal  Law,  76. 

DEED. 

I.  Oonditton  against  alienation.]  In  a  deed  granting  a  life  estate  to  one, 
with  remainder  in  fee  to  his  children,  a  condition  against  alienation 
by  the  grantee  or  sale  for  his  debts  is  vdd.  McCieary  v.  EOie  (Iowa> 
906. 

S.  Baoording  —  qoit-oilaim.]  A  recorded  unrestricted  quit-daim  deed  takes 
precedence  of  a  prior  unrecorded  warranty  deed  of  Uie  same  premises  bf 
the  same  grantor-     Brown  ▼.  Banner  Coal  and  OH  Company  QXL\  l(Nk 

.    DELIVERY 
ffinliuMfcial.]    See  Brexim  of  Frauds  ,  11. 

See  MoRTGAOB,  794. 

DISORDERLY  HOUSR 
See  Municipal  Corporation,  909. 

DISSOLUTION. 

jWottce  OC]     Sm  PARTNBRBttIP,  168. 
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DIVORCE. 
Mm  Pabbbt  AMD  Child,  ML 


DRUNKENNESS. 

Mm  MUHldPAI.  COKFORATIOH,  9UL 

DURBSa 
CflHi*.]  A]m1iHodeteallerdiBdoMdli!8ritiittlioa,andU0]iabiUtjtoatail 
nml  praaeentkm  to  his  wife,  and  uged  her  to  mortgage  her  propeitjto 
■ecnre  hia  sarsliea.  He  had  not  been  threatened  with  criminal  proien- 
tlon  bj  them,  nor  did  he  repreaent  to  hia  wife  that  he  had  been;  batkt 
told  her  that  aooner  than  go  to  jail  he  would  kill  himaelf .  She  eia> 
ented,  acknowledged  and  deliyered  the  mortgage  wiihoat  final  objedki, 
after  seyeral  daya*  heaiUtion  and  importonitj.  The  mortgagees  had  la 
knowledge  of  her  relnctance.  HMy  a  Talld  mortfagn,  U/imt  r. 
IMnitf  (Wia.).  888. 

EI..BCTION. 

Bm  Offick  ahd  Officxr,  417. 

EMBEZZLEMENT. 
TmmL  HaMoBd  hank.]    Bm  CnnmrAL  Law,  688. 

EMINENT  DOMAIN. 
Om  COHBTlTUTlOITAli  Law,  778l 

ESTATE. 
8m  Wnx,  881. 

ESTOPPEL. 
Aa ImoBABC^ 780;  M(nReAOK,475;  Mukicipai. OoBraukTnni, 988L 

EVIDENCE. 

L  ^''^'— "^rr  ol  ajiauuUon  of  bond  —  anbaoriblng  wttaaai.]  In  an  wtSitm.  ca 
a  bond,  the  entry  bj  the  derk  on  the  docket  that  the  defendants  admit  ^ 
execution  of  the  bond,  ia  competent  and  oondaaiTe  evidence,  althoogh  thf 
bond  had  a  anbacribing  witneea.    JbiMt  y.  Henry  (N.  C),  884. 

a.  ARawitton  o£  written  Jnatmaaani — qwaatton  aa  to  whan  amda.]  A  ncgoHs- 
ble  note  offered  in  evidence,  bearing  on  ita  face  an  apparent  materiil 
alteration,  ia  admiaaible,  and  the  qneetion  aa  to  the  time  of  altemtkia  ii 
for  the  Jnrjr.    KeSi  ▼.  Comb  (Kana.),  869. 

t.  Vo  oontradlol  bffl of  aala  —  raoaipL]  An  inatmment  in  the  form  of  ate- 
celpt  for  gooda,  apedfying  kinda,  nnmberB,  pr&oea,  and  total  valne,  all  ia 
the  writing  of  the  receiTer,  and  upon  which  the  other  paitj  indo0M 
monej  paid  at  tbi*  timp.  is.a  contract  of  aale  and  cannot  be  varied  crtf* 
plahied  by  parol.    BOM'z  ▼.  Coon  ( Wia.).  888. 

off  proof -^dg^  dapandanl  on  a  nagattra^]     A  atatnto 


INDEX.  865 

EVIDENCE—  Continued, 

that  a  lioense  to  retail  intoxicating  liquors  might  be  granted,  proTided  the 
applicant  be  a  fit  person,  and  not  in  the  habit  ef  becoming  intoxicated*  but 
not  otherwise.  In  an  appeal  by  one  whose  application  was  refused*  hM^ 
that  the  burden  -was  on  him  to  prove  that  he  was  a  fit  person  and  not  in 
the  habit  of  becoming  intoxicated.     Ooodmri  v.  Smitfi  (Ind.)»  144. 

ft.  Qtand  Juror  —  testifying  to  testimony  before  grand  Jmry.]  It  is  competent 
for  a  grand  j  uror,  ou  the  trial  of  an  indictment,  to  testify  to  what  the 
prosecutor  testified  before  the  grand  jury,  for  the  purpose  of  showing 
a  discrepancy  between  that  and  her  testimony  on  the  trial.  Oord&n  v. 
GommonweaUh  (Penn.  St.),  672. 

6L  Handwriting  —  oomparison  with  photographs.]  A  witness  cannot  be  al- 
lowed to  give  his  opinion  as  an  expert  on  a  question  of  disputed  hand- 
writing, founded  on  a  comparison  of  the  disputed  signature  with  phot<»- 
graphio  copies  of  other  writings  not  in  evidence,  and  the  accuracy  of 
which  is  not  shown  by  extrinsic  testimony.    Hyne$  v.  McD&rmoit  (N.  Y.). 

7.  Opinion  —  basis.]  A  witness  cannot  be  allowed  to  give  his  opinion  on 
a  question  of  disputed  handwriting,  where  his  knowledge  was  acquired 
in  the  proceedings  in  the  suit,  and  was  based  solely  on  comparison  and 
admissiona  Id. 

8*  Bf  aroiiant's  aooonnt-books.]  Shop  books  are  secondary  evidence,  only  ad- 
missible  upon  proof  that  the  persons  selling  the  goods  are  inaccessible. 
They  will  not  establish  large  items  of  cash,  nor  accounts  of  third  person 
transferred  to  defendants,  without  proof  of  the  authority  for  the  transfer. 
Bracken,  ▼.  BOltm  (Ga.),  70. 

9l  Opinion  ^  value  of  senrloes.]  A  non-expert  witness,  familiar  with  the 
facts,  may  testify  as  to  the  relative  value  of  services  and  commodities 
entering  into  a  mutual  account.    JofvMon  v.  Thompson  (Ind.),  152. 

10.  Prssomption — oonfliot  of  law.]  Although  lotteries  are  illegal  in  New 
York,  yet  a  contract  made  there  to  advertise  in  Virginia  a  lottery  to  be 
drawn  in  Virginia,  will  not  be  held  invalid  in  the  absence  of  any  proof  of 
the  law  of  Virginia.     Ormes  v.  Dauehy  (N.  Y.),  588. 

11.  Shoitfhi  reoflipt  on  eaieoutlon.]  A  final  indorsement  by  a  sheriff  on  an 
execution  of  a  small  sum  "  in  full  of  this  case  "  is  presumptively  a  satis- 
faction of  the  execution,  although  the  sum  of  the  indorsements  Is  much 
lass  than  the  amount  of  the  judgment.    BUde  v.  Atkinson  (S.  C),  798. 

To  disbar.]    8se  Attornbt,  558. 

Of  smigHajtH  hoars  of  work.]    See  Nbgugbhcb,  fi09. 

Jndgmant  against  prindpaL]    See  SxTRinT,  248. 

Ropntatlon  fer  ohastity.]    See  Ckooskl  Law,  378. 

Sattlsniant  by  principal.]    See  Surbtt,  229. 

See  AoKNCT,  827 ;  Criicinal  Law,  76, 192 ;  Wha^  5561 
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EXECUTION. 
X4mk  on  fixtnrM.]    Bee  Fixtubbs,  780. 

8e4  MuirioiPAL  Gobfo&atioh,  74;  Pabtmbbbbip,  MT. 

EXECUTOR  AND  ADMINISTRATOR. 

h  !>•  bonis  non  —  ooUmdTe  oompromiM  of  debt  by  pindooMMb j   An  •&• 

miniBtiator  de  bonis  non  cannot  set  aside  a  traDBacdon  between  hie  pie- 
deoeBBor  and  a  debtor  of  the  estate,  on  the  ground  of  a  fiandnlent  MlWilim 
between  them.    SteOe  v.  Atkinson  (S.  C),  728. 

fl.  Voluntary  and  ezoeeei^e  paj^ment  by  —  limitation.]  An  admlnletmtor 
made  a  Yoluntarj  payment  out  of  his  trust  funds  to  a  penon  entitled 
thereto  as  a  distributee,  and  by  mistake  paid  more  than  such  person's  shaie. 
More  than  six  years  from  the  time  of  such  payment  having  elapsed,  hM, 
that  the  amount  couM  not  be  recovered  or  set  off.  MmUffomor^i  Apptd 
(Penn.  St.),  670. 

Z»  Pledge  of  -estate  seoniities  for  individual  debt.]  One  of  severs!  exeeaton 
pledged  to  his  broker,  as  collateral  security  for  his  own  debt,  certificate! 
of  stock  belonging  to  the  estate.  The  broker  pledged  them  to  a  thud, 
who  advanced  money  on  them,  supposing  the  broker  to  be  the  owner. 
ThH  transfers  showed  on  their  face  that  the  title  came  from  the  executor. 
Hdd,  that  the  other  executors  could  not  recover  the  stock  withont  paylsg 
those  advances.     Wood^»  Appeal  (Penn.  St.),  69i. 

Porsign  admittislmlor.]    See  Actfon,  787. 

EXEMPTION. 
Bee  HoMBSTBAD,  790. 

EXTORTION. 
Beo  Cbqcinal  Law,  44. 

FACTOR. 
Bee  Agbnct,  856. 

FIXTURES. 

1.  mRom — gas-fittings.]  Gas-fittings,  screwed  on  the  gas>pipes  of  a  boildiBf 
and  mirrors  supported  by  hooks  driven  into  the  walb,  are  not  fixtaieik  ■• 
between  mortgagor  and  mortgagee.  MeKeage  v.  Hanover  Fire  Int,  Ce. 
(N.  Y.),  471. 

8.  On  land  but  not  yet  affixed — affixed  and  acoidsntally  separated.]  As 
engine  and  boiler,  brought  by  the  owner  of  a  mill  upon  the  mill  groeadi 
for  the  purpose  of  being  put  into  the  mill,  and  necessary  for  the  opeia- 
tion  of  the  mill,  are  fixtures,  although  not  actually  annexed  ;  and  eodi 
articles,  once  annexed,  continue  fixtures,  although  washed  out  by  a  flood. 
PaUon  V.  Moore  (W.  Va.),  789. 


INDEX.  867 

FDCTURES  —  CanHntud. 

•onltop.]  If  raoh  artldes,  levied  on,  are  afterward  actMhed  to  the  lealtj 
with  the  oooaeni  of  the  execution  creditor,  the  lien  of  the  ezeeatloii  te 
leleaeed.  H. 

FIDnCIART  RELATION& 
See  AoBNCT,  689. 

FORFBITURB* 
8e$  Insuranck,  700l 

FRAUD. 
See  Ihfanct,  412;  Jubisdiotioh,  97 

GIFT. 

I.  Prom  parent  to  ohild — revooation.]  An  executed  gift  of  personal  property 
from  a  father  to  his  minor  child  residing  in  his  family  is  valid  and  irrero- 
cable,  although  the  property  continues  in  the  house  occupied  by  the 
family.     Keliogg  ▼.  Adame  (Wis.),  816. 

flu  Seivlngs-bank  deposit  —  trust.]  In  view  of  death,  A.  delivered  to  B.  a 
sealed  package  containing  a  sum  of  money  and  savings-bank  books,  and  a 
writing  signed  by  him,  stating  where  he  wished  to  be  buried*,  and  direct- 
ing that  the  balance,  after  paying  all  bills  and  expenses,  should  be  divided 
among  specified  persons,  at  the  same  time  telling  B.  of  the  contents  and 
generally  of  the  directions.  Beld,  a  valid  gift  eauaa  moHie  in  trust 
Pierce  v.  Bottan  Fine  Cent  Sai^inge  Bank.  Turner  v.  Setabrook  (Mass.), 
871. 

8. .]    The  gift  of  a  savings-bank  book,  eauea  morHe,  carries  the  deposH 

without  any  assignment.  Id, 

4.  Debt  of  estate  to  donee.]  If  the  donee  is  a  creditor  of  the  estate,  and  the 
only  one  not  paid,  it  is  no  defense  that  his  debt  cannot  be  paid  without 
indnding  the  deposit  in  the  assets.  Td. 

GRAND  JUROR. 
See  EviDBNCB,  672. 

HANDWRITING 
See  EviDBNCB,  S88. 

HIGHWAY. 
Defect  la.]    See  Kbquokncb,  887. 

HOMESTEAD. 

Bxen^tion — marriage  after  levy.]  The  marriage  of  an  execution  debtor, 
after  levy  on  personal  property  but  before  sale,  does  not  entitle  him  to  a 
homestead  exemption.    Pender  v.  Laue<uter  (S.  C),  720. 
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HOMICIDE. 
Bee  Criminal  Law,  (M. 

HUSBAND  AND  WIF& 
Bee  Marbiaqb. 

INDICTBfENT. 
Bee  Criminal  Law,  41IL 

INDORSEBIENT. 
RmMoUt*.]    8h  KBeoriABLB  Instbumxnt,  06. 

INFANCY. 

1.  Oontnot — npndiatlon — nAmding.]  An  infant  maj  dinflim  »  ilwtiii 
mortgmge  execated  by  him  as  security  for  borrowed  money,  and  ledaia 
the  chattels  without  refunding  the  money,  it  not  appearing  that  be  \e  able 
to  repay.    MiUer  v.  BmUk  (Minn.),  407. 

2  Repudiation  —  fraud.]  An  infant  is  not  estopped  from  pleading  infan^  la 
an  action  for  the  price  of  goods,  not  necessaries,  by  the  fact  that  be  fepie> 
sented  himself  to  be  of  age  when  he  bought  the  goods,  and  the  sslkr  fs- 
lied  on  that  representation.     Chnrad  ▼.  La^ne  (Minn.),  418. 

iSSM  Municipal  Corporation,  99  ;  Nbou»bbgb»  708. 

INJUNCTION. 
Bee  MuinoiPAL  Corporation,  89. 

INSANITY. 

Boww  of  ooort  lo  otder  sale  of  lunatic's  real  estate.]    Bee  JuKimncgWHr,  111$ 

Bee  Bail,  48;  In8URAN0B»  694 

INSURANCE. 

1.  Oondltion— <*ra6n«d  ooal or  earth  oils" —kwoasne—wnivw.]  Aiie 
insurance  policy  on  a  stock  of  goods  was  conditioned  to  be  Yold,  if  "i^ 
fined  coal  or  earth  oils  are  kept  for  sale,  stored,  or  used  on  the  pmniie^ 
without  written  consent"  On  the  application  the  agent  inspected  tht 
premises,  and  saw  and  was  informed  that  kerosene  was  used  for  UglitiBg 
them.  Held,  that  such  use  of  kerosene  did  not  avoid  the  poli^.  JBrniuM 
▼.  NoHk  Britieh,  etc, ,  Ine.  Co,  (N.  Y.).  601. 

&• ^'▼aoanft  and  unooonpied."]    Plaintiff  procured  an  insurance  on  hit 

summer  dwelling.  He  remoyed  from  it  in  Norember,  leaving  the  foni- 
ture  in  it,  and  leaving  it  in  care  of  a  person  residing  near  it«  intandinf  t8 
noccupy  it  the  next  spring.  Heid,  that  the  dwelling  was  not  thus  "n- 
cant  and  unoccupied/'  and  the  inanimnce  was  not  void,  ffen^mem  v.  Mm- 
ehtuMlne.  Co,  (N.  Y.),  488. 

8-  Failure  to  pay  premiums  through  insanity — dlvldenda.]  The  insanity  d 
the  insured  is  not  an  excuse  for  his  failure  to  pay  premiama,  and  iriitti 
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INSUBANCE—  ConiiMisd. 

the  premiams  are  not  paid  the  insurer  is. not  bound  without  demand  to 
apply  unpaid  diTidends  thereon.  Wheder  ▼.  CanneetietU  Mut,  Lift  Jn$. 
Co.  (N.  Y.)..  6W. 

4^  IPocMtora — notioe —  eatoppaL]  In  an  action  on  a  polioj  of  insurance  on  a 
cotton-seed-oil-ikctory,  the  company  defended  on  the  ground  that  the 
policy  was  forfeited  by  the  use  of  cotton-gins  on  the  premises,  the  in- 
crease of  the  risk  thereby,  and  the  concealment  of  the  fact  by  the  insured. 
It  appeared,  however,  that  an  agent  of  the  company  told  the  secretary,  at 
another  town,  on  the  street,  that  the  gins  were  being  so  used,  but  that  the 
secretary  forgot  the  information.  Held,  (1)  that  this  did  not  as  matter  of 
law  constitute  knowledge  on  the  part  of  the  company  ;  but  (2)  if  it  did 
the  company  were  not  bound  to  cancel  the  policy.  Texa$  Banking  Oo,  t. 
Hutching  (Tex.),  760. 

6w  "Inoambranoe" — maohanios'  Uan.]  A  mechanics'  lien  is  an  "incum- 
brance "  within  the  meaning  of  a  warranty  against  "incumbrances"  in  a 
fire  insurance  policy.    Redmond  v.  PhoBma  Fire  Ins,  Co.  (Wis.),  880. 

&  "  Keep,  ha^e  or  usa  " — banaina  for  gleaning — *^  bomiiig  fluid  or  ohamical 
oils.**]  A  fire  insurance  policy  on  a  distillery  forbade  the  assured  to 
"  keep  or  have  "  on  the  premises  '*  petroleum,  naphtha,  benzine,  benaole, 
gasoline,  benzine  •varnish,'*  etc.,  or  to  keep,  have  or  use  camphene,  spirit 
gas,  or  any  burning  fiuid  or  chemical  oils/'  etc.  Held,  that  this  did  not 
prohibit  temporary  taking  of  benzine  on  the  premises  for  the  cleaning  of 
madiinery,  and  the  use  of  the  same  therefor.  Also  held,  that  whether 
benzine  was  a  *'  burning  fluid  or  chemical  oil "  was  a  question  of  fact. 
Jfeare  v.  Humboldt  Ins.  Co.  (Penn.),  647. 

%  Limitation  —  when  attaches.]  An  insurance  policy  provided  that  no  action 
should  be  sustained  thereon  unless  commenced  within  six  months  after  the 
lose  should  occur;  and  also  that  no  suit  could  be  maintained  until  arbitra- 
tors had  fixed  the  amount  of  the  loss.  Held,  that  the  action  could  be 
commenced  within  six  months  after  the  arbitrators  had  fixed  the  amount 
of  the  loss,  although  more  than  six  months  after  the  loss  occurred.  Bat^ 
her  V.  Fvre  <ft  Marine  Ins.  Co.  of  Wheeling  (W.  Va.),  800. 

8c  Payment  of  praminm  by  third  person.]  Where  payment  is  made  a  oondi. 
tion  precedent,  the  first  payment  of  a  life  insurance  premium  by  a  third 
person,  without  the  knowledge  of  the  insured,  although  with  his  money, 
is  of  no  eflect.    Whiting  v.  Maseaehtuette  Insurance  Company  (Biass.),  817. 

By  tenant  for  landlord.]    See  LAivDiiORD  and  Tenant,  277. 

INTEREST. 
Altar  matmity.]  In  an  action  upon  a  contract  to  pay  a  sum  of  money  at  a 
certain  time  with  interest  at  a  specified  rate,  the  creditor  is  entitled  to  re. 
cover  interest  at  that  rate,  not  merely  until  the  agreed  time  for  payment 
of  the  principal,  but  until  it  is  actually  paid  or  his  claim  for  principal  and 
interest  is  judicially  determined.  Union  Institution  for  Savings  v.  Oitjf  ei 
Boston  (Mnt«s.),  .S05. 
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INTENT. 
See  CBnair AL  Law,  41. 

JUDGK 
AiUtndor---olvfl]ial)i]ttyfvoQKriqitaotion.     iLn  arUtiBlor  to  noi  llikto  ii 
an  actkm  for  dunAgea  lor  a  oormpt  and  ffandaleat  awaid*   /m«  ▼ 
Browfi  (Iowa),  185. 

JUDeMENT. 

On  Smiday.]    Sec  Suhdat,  406. 

▼old.]    See  GoirxBACT,  677 

See  HUBBTT,  249. 

JUBISDICTION. 

1.  lAnaticHi  real  oatato — inharmt  powvr  of  oomrt  to  order  edle.]  A  eout 
of  equity  haa  inherent  power  to  order  a  eale  of  a  litnatie^B  reel  eetata 
Dodifeyr,CoU{Jl\.),l\\. 

flu  Olvtained  by  frend — when  oondmivo.]  In  a  enlt  on  a  jodgment  obtained 
bj  detanlt  in  another  State,  the  defendant  pleaded  that  he  was  fiaadii' 
lently  induced  to  go  within  the  other  State  for  the  pnrpoee  of  aerring  pio- 
'ceas  on  him.  HM^  not  a  valid  defenae,  in  the  abaenoe  of  facta  ■hoviaf 
an  exenae  for  not  moving  to  aet  aaide  the  aervice,  and  for  eoquiflariwg  ^ 
the  Judgment.     Ped  ▼.  January  (Ark.),  27. 

JURY. 
Ofioar  in  room.]    See  GBncm al  Law,  109. 

k  LARCENY. 

See  CiUMniAL  Law,  67. 

LANDLORD  AND  TENANT. 

I.  Tiirilrtfag  nooapiad  by  diatinct  tanania — doty  of  landlord  In  reipeot  ti 
ownwion  atalrway.]  A  landlord  letting  rooma  in  the  aame  boildiag  ti 
diflerent  tenanta,  the  building  having  a  common  atalrway,  la  bouad  n 
keep  the  atairway  in  reaaonable  repair,  and  the  tenanta  are  not  to  be  coo- 
dnatvelj  deemed  negligent  in  using  it  after  learning  that  it  has  beooeie 
danfrerona.    Looney  v.  McLean  (Mas^.),  295. 

S.  Laaae  of  realty  and  peraonalty — daatmctioa  of  pacaonalty  by  ibe—i^ 
aoranoe  for  landlord.]  ^Vbere  real  and  peraonal  property  are  leeaed  bj  a 
single  inatmment  for  an  amount  in  groas,  and  the  peraonalty  ia  a  sobsun. 
tial  part  of  the  property  leaaed,  ita  deatruction  without  the  fault  of  the 
leaaee,  by  fire  or  otherwiae,  entitlea  the  leeaee  to  an  apportionment  of  the 
rent;  and  where  the  leaae  binda  the  leaaee  to  inanre  the  peraonalty  fai  a 
apecified  amount  for  the  benefit  of  the  leaeor,  and  he  f  nlfille  this  coveeaat, 
the  leaaee  ia  relieved  by  deatruction  of  all  the  leaaed  property  by  fin  fran 
the  aubeequent  payment  of  any  rent,  although  he  haa  covenanted  to  keep 
the  uremiaea  in  repair.     WkUaker  ▼.  HawUy  (Kana.),  277. 
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LEASE. 
«  Am  Lahdix>bd  and  Tbnaht,  977. 

LEGACY. 
8te  Will.  614 

LICENSE. 
8u  Municipal  Corforatiqn,  dOi 

LIEN. 
0&  «iUr-aoq;iiired  property — Imum  —  rvnt.]  A  leaee  of  a  hotel  inprooew 
of  erection  etipolated  that  all  f arnitnre  and  fixtoreo  shonld  be  bound  for 
the  rent.  It  was  to  take  e£fect  at  a  f ntore  day.  When  signed,  the  hotel 
was  nnfarnished,  bat  before  it  took  efifect  there  were  furnitare  and  fix. 
tares  in  the  hotel.  The  rent  was  payable  monthly.  HM,  that  a  lien 
attached  upon  the  furniture  and  fixtures  for  the  full  amount  of  rent  re- 
senred,  and  had  priority  over  a  mortgage  given  after  the  lease  took  effect^ 
but  before  rent  was  in  arrears,  to  one  knowing  of  the  stipulation.  Wrighi 
▼.  Bireher^s  Executor  (Mo.),  433. 

On  after-Acquired  property.]    See  Landlobd  and  Tbnant,  488. 

LIMITATION. 

CAie^ —  no  funds.]  Where  the  drawer  of  a  check  has  no  funds  with  the 
drawee  to  meet  it,  the  statute  of  limitations  begins  to  run  from  its  datsi 
Brtuh  T.  BarreU  (N.  T.),  569. 

See  Adminibtrator,  670;  Insuranob,  800. 

LOCAL  OPTION. 
See  CoNBTiTUTiONAL  Law,  6. 

LOTTERY. 
See  Evidence,  588. 

MALICIOUS  PROSECUTION. 

Bad  of  original  proeeontion  —  nolle  prosequi]  In  an  action  for  maliciously 
instituting  criminal  proceedings,  the  entry  of  noUe  proeequi  and  the  die* 
charge  of  the  defendant,  upon  the  request  of  the  complainant,  is  a  suffl* 
dent  conclusion  of  such  proceedings.    Hatch  v.  Gchen  (N.  C),  680. 

MARRIAGE. 

!•  Zhridenoe.]  To  establish  a  marriage,  facts  were  shown,  part  occurring  in  Eng- 
land, part  in  France,  and  part  on  a  vessel  crossing  from  England  to  France. 
Thoee  occurring  in  England  did  not  establish  a  marriage  according  to  the 
law  of  England.  The  nationality  of  the  vessel  or  the  marriage  law  of 
France  was  not  shown.  The  facte  shown  being  otherwise  sufficient  to 
establish  a  marriage  under  New  Tork  law,  hM^  tiiat  the  nationality  of 
the  vessel  would  not  be  presumed  to  be  of  a  country  having  different 
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marriagfe  laws  from  New  YoA,  nor  would  the  marriage  laws  of  Fium 
be  presumed  diffBient  from  thoee  laws.    HytiM  v,  McD&rmoU  (N.  Y.V 
588. 

2.  BCanied  woman's  liability  for  funily  goods  boogiit  on  oKvdit  ol bsritpa. 

rate  estate.]  Under  the  Wisconsin  siatate  concerning  the  separate  prop- 
erty and  biiBiness  of  married  women,  where  a  married  woman  owos  a 
farmland  she  and  her  husband  are  engaged  together  in  carrying  it  0Q,and 
purchased  goods  for  the  use  of  the  family  upon  the  credit  of  the  wife's 
ownership  of  the  farm,  she  as  well  as  her  husband  becomes  liable  there- 
for at  law,  as  if  unmarried,  whether  the  contract  is  written,  oral,  or  partly 
written  and  partly  oral.    Krauskop  ▼.  dhofiU  (Wis.),  817. 

JSee  HoMESTBAD,  790. 

MARRIED   WOMAN. 
See  Marbiaob. 

MASTER  AND  SERVANT. 

1.  Ziost  time  by  servant.]  One  agreed  to  serve  another  for  a  year  at  a  grass 
price.  He  worked  up  to  the  end  of  the  year,  but  was  absent  at  dilfeTeDt 
times  nine  days  and  a  half  in  all.  Held,  that  he  was  entitled  to  fall  pay. 
Baet  V.  Byrne  (Wis.),  841. 

2»  OontKibntory  negligence  —  low  bridge.]  An  employee  of  a  railroad  com- 
pany, who  rides  on  the  top  of  a  freight  train,  Tolantarily  and  cot  of  the 
line  of  his  employment,  and  while  there  is  struck  and  killed  by  a  low 
bridge,  the  situation  and  character  of  whicli  he  is  acquainted  witli,  is 
guilty  of  such  contributory  negligence  as  prevents  a  recoyery.  PUttbwf 
and  ConnelletiUe  Railroad  Company  v.  SeiUmeyer  (Penn.  St.),  684. 

8. of  oo-servant.]  A  master  who  negligently  employs  unsafe  and  de- 
fective machinery  is  liable  to  his  servant  injured  in  the  use  of  it,  by  meane 
of  its  defective  condition,  although  the  negligence  of  a  co-servant  ooo- 
tributed  to  the  injury.  CoTie  v.  Delaware^  etc.,  Bailroad Company  (N.  Y,\ 
491. 

4.  Negligenoo  —  superior  servant]  A  railroad  company  is  liable  to  an  em- 
ployee ii\jured  by  the  negligence  of  a  superior  fellow-servant  whose  di- 
rections he  was  bound  to  obey.  Cotolee  v.  Riehmond  and  DanmUe  BaHnfod 
Company  (N.  C),  820. 

6* machinery.]    A  master  is  liable  for  an  injury  sustained  by  his  senrant 

by  reason  of  defective  appliances  put  in  his  hands  by  himself  or  his  agents, 
unless  he  shows  that  he  has  been  diligent  and  circumspect  in  bin  choice 
of  such  agents  and  in  the  selection  and  preservation  of  such  appHaoces; 
or  that  the  servant  knew  the  defects  and  continued  to  use  the  appliances 
without  notifying  the  master  of  the  defects  :  or  that  the  servant  «af 
himself  guilty  of  contributory  negligence  in  such  use.  Id, 

6* general  superintendent  —  acting  as  oo-servant.]    The  plaintifT  wir 

an  employee   in  defendant's  iron-works,   which   were   under  the  miB 
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agement  and  control  of  defendant's  agent,  B.;  the  defendant  living  else- 
where and  only  oocasionallj  yiaiting  the  worka.  B.  careleealj  let  steam 
on  an  engine  near  which  plaintiff  was  working,  whereby  the  plaintiff  was 
injured.  In  an  action  for  that  injury,  the  court  charged  that  B.  repre- 
aeuted  the  defendant  only  in  respect  to  the  duties  confided  to  him  as  man- 
aging agent,  but  refused  to  charge  that  as  to  other  duties  he  was  to  be 
regarded  as  a  fellow^ervant  with  the  plaintiff,  and  left  it  as  a  question  of 
fact.  Held,  that  such  refusal  was  error.  Critpin  v.  BabbiU  (N.  Y.), 
621. 

9  ^—  dangerous  stmotura.]  A  railway  company  is  liable  for  an  injury 
sustained  by  one  of  its  brakemen,  by  the  fall  of  a  derrick  erected  by 
its  employees  at  the  side  of  its  track,  in  such  a  position  as  to  be  liable 
to  cave  away  with  the  bank,  and  negligently  snfifered  se  to  remain.  Hot. 
dm  y.  FUMurg  BaUroad  Company  (Mass.),  848. 

8.  Parant  and  child  —master  persuading  servant  to  sexual  interooorse  with 
his  minor  ohild.]  An  employer  persuaded  his  female  servant  to  consent 
to  sexual  intercourse  with  his  minor  son,  to  whom  she  was  affianced.  The 
son  subsequently  refused  to  marry  lier.  HM^  no  ground  of  action  of 
damages  against  the  employer  and  father.    Jordan  v.  Ho>oey  (Mo.),  447. 

MEASURE  OF  DAMAGES. 
See  Damaobb,  446. 

MECHANICS'   LIEN. 
Bee  Inbubascb,  880;  Municipal  CoBFORATioir,  189. 

MERGER. 
Bee  MoRTOAGB,  816 

MISTAKE. 
Praniae  to  ooEreot]    Bee  Promise,  687. 
Prupeiiy  taken  by.]    Bee  Damages. 

Bee  Bank,  3^6. 

MORTGAGE. 

1.  Awignment  — -  ■abaequent  payment  to  mortgagee — nottoe.]    A  honafiie 

indorsee  of  a  negotiable  note,  and  assignee  of  a  real  mortgage  executed  as 
security  therefor,  is  not  prejudiced  by  a  conveyance  of  part  of  the  mort- 
gaged premises,  thereafter  made  without  his  knowledge  or  consent  by  the 
mortgagor  to  the  mortgagee ;  although  the  assignment  is  not  recoided  or 
noUoe  of  it  given  to  the  mortgagors,  and  a  statute  provides  that  the  record- 
ing of  the  assignment  of  a  mortgage  shall  not  be  deemed  notice  to  the 
mortgagor,  so  as  to  invalidate  payments  to  the  mortgagee.  Burhane  v. 
HuUheeon  (Eans.),  274. 

2.  Assumption  —  merger.]     A  mortgagor  conveyed  the  mortgaged  premises^ 

Vol.  XXXVU— 110 
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the  gnatee  MBamIng  the  mortgage.  The  grantee  afterward  eoavojed  the 
premiiwe  to  the  mortgagee,  the  deed  reciting  that  the  oonyeyaiiee  wm 
sabject  to  the  mortgage,  ffdd,  that  the  mortgage  waa  merged,  and  theie 
ooald  be  no  reooTory  on  the  mortgage  note.  JHekamm  ^.WiUiamB  (MaiX 
816. 

8*  Aller^oqairad  pemonal  property.]  A  mortgage  of  peiaonal  property,  ef 
which  the  mortgagor  has  no  poooeeaion  or  right  of  poaaeaaion,  and  which 
ia  not  the  natural  product  of  property  of  which  he  haa  poaaeaaion  or 
right  of  poaseaaioD,  ia  invalid  againat  antecedent  credltora,  aubaeqaently 
obtaining  judgment  and  levying  upon  the  aame  before  delivery.  Parktr 
▼.  Jaeobi  (8.  C),  724. 

4.  DeUvery.]  Delivery  of  peraonal  property  to  a  railroad  company  for  ahip- 
ment  to  a  mortgagee  thereof  ia  not  delivery  to  the  mortgagee  at  hia  rcii- 
dence,  to  be  sold  by  him  aa  factor,  and  doea  not  tranafer  the  title.  JdL 

6.  Bettexmenta.]  One  who  buys  mortgaged  premlaea,  without  actual  knowl. 
edge  of  the  mortgage,  the  mortgage  however  being  recorded,  and  pata 
bettermenta  on  the  premiaea,  cannot  have  any  allowance  therefor,  nnkai 
there  ia  a  aurplua  on  forecloaure.     Wharton  v.  Moore  (N.  C),  827. 

6.  Mortgagee  In  powaeaaion  —  liability  for  nae  and  rapalra.]    A  mortgagee  of 

real  eatate,  in  poaacHaion,  ia  liable  for  the  fkir  rental  i^ae  of  the  prem- 
iaea without  regard  to  the  net  profit,  and  ia  bound  to  keep  tham  in  ordi- 
nary repair.    BarneU  v.  NeUon  (Iowa),  188. 

7.  TvBuii — eatoppcL]    B.  executed  to  S.,  without  conalderatlon,  a  mortgage 

on  real  eatate  for  $20,000.  Defendant  bought  the  mortgage  from  8.,  tat 
$16,800,  relying  upon  an  afBdavit  made  by  B.  that  the  expreased  oon- 
aideration  waa  the  true  one.  B.  afterward  aold  the  premlaea,  the  por- 
chaaer  aaaumlng  the  mortgage.  Defendant  eold  the  mortgage  for  ita  faca 
Plain tiflf,  aa  a  judgment  creditor  of  B.,  aued  for  the  diflerence  between  the 
amount  ao  realiaed  and  the  amount  paid  by  defendant,  on  the  ground  of 
an  implied  trust.  The  queation  of  naury  waa  not  ralaed.  HM,  that  the 
action  could  not  be  maintained.     Oristior  v.  Powers  (N.  T.),  475. 

MUNICIPAL  CORPOBATION. 

1.  IJoanae  tax — aoUlng  bntoher'a  moat— ''^grionlliiral  prodnota" — ''pa^ 

dlar."]  A  city  authorized  to  tax  all  persona  exercising  within  ita  bounds 
any  profeaalon,  trade  or  calling,  may  impose  a  licenae  tax  upon  persons 
selling  butchers'  meat  therein,  **  whether  from  stalla  or  ahopa  or  by  pad. 
dling,"  and  upon  their  wagona  uaed  in  that  buaineaa,  although  '*  agiieul- 
tnral  products  "  thus  sold  are  exempt,  and  although  auch  peraona  reside 
and  have  their  slaughter-houses  and  aale  shops  out  of  the  city,  and  ecane 
into  the  city  aimply  to  deliver  to  cuatomera,  and  although  termers  selliiig 
their  own  products  are  exempt,  and  although  auch  wagona  are  otherwiss 
taxed  as  property.    Da/oU  v.  Mayor  and  GouncU  of  Maeon  (Ga.),  00. 

fl.  Nei^llgenoe  In  parfotmanoe  of  atatotory  duty.]    A  dty,  bound  by  atatolt 
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to  maintain  a  draw-bridge  as  part  of  a  pnblic  high  way,  ia  not  liable  to  the 
owner  of  a  Teflsel  for  detention  caaaed  hj  the  draw  being  narrower  than 
the  law  preBcribes,  nor  for  the  action  of  the  saperintendent  of  the  bridge, 
reenlting  in  delaying  the  yeesel,  in  the  abeence  of  an  expreaa  statntoiy 
liability.    French  v.  OUif  ofBoUon  (Mass.),  898. 

stairway  aiyofafag  lidewalki]    A  stairway  parallel  to  a  city  street, 

but  outside  the  limits  of  the  street  and  sidewalk,  led  from  the  sidewalk 
to  a  lower  level.  The  opening  was  properly  fenced  along  the  side  of  the 
sidewalk.  HM,  that  the  city  were  not  bound  to  maintain  a  barrier  or 
gate  at  the  entrance  of  the  stairway.  Fitegeraid  v.  OUy  ofB&rlin  (Wis.X 
814. 

—  State  bridge.]    A  city  is  not  bound  to  prevent  access  or  guard  the 

approaches  to  a  bridge  owned  by  the  State,  on  lands  of  the  State,  crossing 

a  State  canal  within  the  dty  boundaries,  and  constructed  for  canal  pur- 

poses,  but  commonly  used  by  the  public  as  part  of  a  public  highway. 

Carpenter  v.  CHty  qf  Gohoee  (N.  Y.),  468 

smfaoe  water.]      Where  a  dty,  in  grading  streets,  collects  surface 

water  and  casts  it  in  a  new  body  on  the  land  of  an  adjoining  proprietor,  it 
is  liable  for  the  ii^ury.     OUluan  v.  City  of  Charlegton  (W.  Va.),  763. 

Hoensing  exhibition  of  animaLJ      A  city,  having  for  a  fee  licensed 


the  owner  of  an  animal  to  erect  a  booth  on  a  public  square  and  there  to 
exhibit  the  animal,  is  not  liable  for  an  injury  caused  by  the  animal's 
frightening  a  horse  wliile  such  animal  was  being  exercised  on  the  public 
street  outside  the  booth.    Cole  v.  OUy  of  Neuburyport  (Mass.),  894. 

^  swing  bridge— Infuit]  A  municipal  corporation,  maintaining  a  swing 

bridge  in  one  of  its  streets,  keeping  the  same  safe  for  persons  using  ordi- 
nary care,  is  not  bound  to  erect  barriers  or  station  watdimen  for  the  pro- 
te^ion  of  young  diildren  playing  about  the  same  without  the  knowledge 
of  their  parents.    Gavin  v.  GUy  of  Ohicctgo  (Bl.),  99. 

&  Ordinance  —  disorderly  houses.]  Under  powers  to  ''suppress  and  re- 
strain "  disorderly  houses  and  to  enact  ordinances  to  "  improve  the  morals 
and  order  "  of  the  community,  a  dty  cannot  enact  an  ordinance  dedaring 
the  keeping  of  a  disorderly  house  a  misdemeanor,  punishable  by  fine  and 
imprisonment.    City  of  Ohariton  v.  Barber  (Iowa),  209. 

9. drunkenness.]    Under  a  power  to  "  prevent  riots,  noise,  disturbance,** 

etc,  and  "  preserve  peace  and  order,'*  a  town  may  enact  an  ordinance  for 
the  arrest  and  punishment  of  persons  found  intoxicated.  Town  of  Bloom' 
fiM  V.  TrvnMe  (Iowa),  212. 

lOl  — —  peddling  milk.]  A  dty  passed  an  ordinance  authorising  tbe  mayor 
to  grant  licenses  '*  to  such  persons  as  in  his  Judgment  shall  appear  proper 
and  best  calculated  to  secure  to  the  inhabitants  of  the  city  pure  and  whole, 
some  milk,"  and  prohibiting  the  sale  of  milk  by  any  others  in  the  dty,  and 
making  unauthorized  sale  a  misdemeanor.  Ueld^  valid.  People  ex  rel 
Larrdbes  v.  MvXholland  (N.  Y.),  668 
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IL  Public  |irop«rty  —  ezsoatlcm.  ]  A  hooae  and  lot  owned  hy  a  dtj,  formerlj 
used  by  tbem  for  a  fire  engine,  and  atill  held  for  the  like  f atare  use,  is  er^ 
empt  from  execution.  Owrty  ▼.  Maffar  and  Ald&rmen  of  Savannah  (Qa.), 
74. 

12, meohanlo'a  lien.]    A  court-nonse  is  not  subject  to  a  mechanic's  lien. 

WkUing  v.  St&ry  County  (Iowa),  189. 

13.  Power  to  offer  reiwardi]  Conntj  oommlflBlonen  haye  no  inhermt  powet 
to  offer  rewards  or  employ  pereone  for  the  detection  of  crime.  Board  of 
Commisoionors  of  Grant  County  v.  Bradford  (Ind.),  174. 

14.  Right  to  draw  water  from  a  private  dam.]  The  plaintiff  had  erected  and 
for  nineteen  years  maintained  and  operated  expensive  mille  on  the  baak 
of  a  river,  the  power  being  furnished  by  a  dam  at  the  same  time  baiit 
across  the  river  by  him.  The  supply  of  water  was  at  some  seasons  iosaffi- 
cient  to  drive  the  mills.  The  defendant  city  then  erected  water-woiks  for 
its  municipal  purposes,  and  supplied  them  from  this  pond,  by  direct 
draught  through  pipes  and  by  percolation  into  adjacent  wells,  withont 
condemnation  or  compensation.  Hdd^  that  the  city  should  be  enjoined. 
City  of  Emporia  v.  Sode7%  (Kans.),  266. 

16.  Sewer — inadequate  capacity — i^Junotioii.]  A  municipal  oorpoiatkm, 
authorized  to  open  and  lay  out  streets,  construct  sidewalks,  and  levy  taxes 
therefor,  may  construct  a  street  sewer  for  surface  water,  and  a  lot4>wner 
cannot  enjoin  the  construction  on  the  ground  ttiat  it  is  proposed  of  inade- 
quate size .     Mayor,  etc . ,  of  Amerieus  v .  Eldridge  (Ga.),  89. 

16.  Steam  motor  in  city  street]  A  city  has  no  inherent  right  to  authorise  or 
permit  the  use  of  steam  motors  upon  railways  in  its  streets,  where  the  fee 
of  the  streets  is  in  the  dty  for  trust  for  public  uses,  and  is  responsible  for 
personal  injury  caused  through  the  fright  of  a  horse  thereby.  Btatdqf  t. 
City  of  Davenport  (Iowa),  216. 

17.  Want  of  seal  —  estoppel]  The  legislature  enacted  that  a  city  might 
abandon  its  charter  and  become  incorporated  under  the  geneiml  law,  bj 
a  vote  of  two-thirds  of  its  council,  entered  in  the  journal ;  a  copy  thereof, 
under  the  corporate  seal,  to  be  filed  in  a  certain  office.  Such  a  vote  wu 
passed  by  the  defendant,  and  the  same  was  entered  In  the  journal;  audi 
copy  was  filed  as  required,  except  that  it  was  not  sealed,  the  defendsnt 
having  no  seal.  The  defendant  had  been  incorporated  for  twenty  yetrii 
and  had  never  had  any  seal.  Held,  (1)  that  the  provision  for  the  sealing 
WEH  merely  directory ;  (2)  that  the  defendant  was  estopped  from  nUH 
the  objection.    Brennan  v.  City  of  Weatherford  (Tex.),  7(^ 

See  Statute,  564. 

NATIONAL  BANK. 

L  JurisdiotioiL  o£  State  courts  over.]  A  State  court  has  jurisdiction  of  an  •O' 
tion  on  contract  brought  by  a  resident  of  the  State  against  a  Natiooel 
bank  located  in  another  State,  except  as  against  a  National  bank  thai  hai 
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or  ill  contemplating  an  act  of  inBolvency.    Rohirutonv.I^at, 
Bank  o/Newbame  (N.  T.),  608. 

A  Attaohmant.]     An  attachment  can  issue  from  a  State  court  against  a  non. 
resident  National  batkk,  Id> 

NEeUeENGE. 

1  Oanal  oompany— mMunire  of  dlligenoe.]  A  canal  company  is  not  liable 
as  a  common  carrier  for  timber  lost  from  rafts  transported  bj  it,  by  theft, 
sinking,  or  otherwise.     Watts  v.  Savanwih  dbOgeeehee  Canal  Co.  (Ga.),  58. 

fl.  Oontilbutary  —  assault  and  battMry.]  The  doctrine  of  contributory  negli- 
genoe  lias  no  application  in  an  action  of  assault  and  battery.  The  person 
assaulted  is  not  bound  to  retreat    Steinmetz  y.  KeUy  (Ind.),  170. 

8.  —Jumping  off  train  to  avoid  ooUislon.]  It  is  not  necessarily  negligent 
in  a  passenger  to  jump  from  a  rapidly  moying  railway  train,  in  the  attempt 
to  escape  from  an  impending  collision.  Wilson  y,  Ifarthem  Pacific  B,  S. 
Co,  (Mich.),  410. 

4.  riding  on  platlorm  of  street  oar.]    A  passenger  riding  on  the  rear 

platform  of  a  crowded  street  car  leaned  his  back  against  the  dasher,  and 
was  struck  and  injured  by  the  pole  of  a  following  car.  Held,  that  he  was 
not  negligent.     TMrteentkd  Fyte&nth  Street  Passenger  B.  Co.  v.  Boudrou 

(Penn.  St.),  7d7. 

6.  of  parent.]    A  mother  allowed  her  child,  seven  years  old,  to  serye 

the  driyers  and  oondoctors  of  a  street  railway  with  water  upon  the  cars, 
for  a  small  compensation.  While  so  employed  the  child  was  injured  by 
the  alleged  negligence  of  the  oompany.  Held,  that  the  mother  was  guilty 
of  such  contributory  negligence  as  barred  her  recoyery.  Smith  y.  Heston' 
viUe,  MarUua  d  FairmourU  Pass,  By,  Company  (Penn.  St.),  705. 

6  Want  of  privity  of  contract.]  A  water  company,  contracting  to  supply  a 
city  and  failing  to  keep  its  contract,  is  not  liable  to  a  citizen  suffering 
damage  by  fire,  which  the  city,  in  consequence  of  such  breach  of  contract, 
was  unable  to  extinguish.    Bonis  y.  Clinton  Water  Works  Co.  (Iowa),  185. 

7«  Dangerous  premises — invitation.]  A  religious  society  giving  public 
notice  of  a  meeting  to  be  held  at  its  church  and  inviting  members  of  other 
societies  to  attend,  is  liable  to  one  so  invited  and  attending,  for  a  personal 
injury  sustained  by  him  by  means  of  the  dangerous  condition  of  the  prem- 
ises. Daois  v.  Central  Congregational  Society  of  Jamaica  Plain  {^aaa.), 
868. 

ft  Defect  in  higliway — ooasting  on  street.]  Coasting  upon  hand-sleds  on  a 
city  street  is  not  a  defect  or  want  of  repair  of  a  highway,  for  which  the 
dty  is  liable  to  one  injured  thereby.  Pierce  v.  City  of  yew  Bedford  (Mass.). 
887. 

9.  Omission  of  flagman  at  railroad  and  highway  crossing.]  A  railroad  8onk> 
pany  is  not  bound  to  station  a  flagman  at  a  highway  crossing,  howevei 
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dangerous,  unless  it  is  the  custom  of  ndlroad  oompanleB  to  Btfttkm  om  H 
such  a  crossing.     WeUeh  y.  Hanmbal  db  8t.  Joseph  B,  B.  Co,  (Mo.).  410. 

10.  Owner  of  bridge.]  The  proprietor  of  a  toll-bridge  is  bound  only  to  oidl- 
naiy  care  and  diligence.     8tokM  v.  T^  (Ga.),  75. 

11.  Payment  of  stolen  coupon.]  The  promisor  of  an  interest  coupon,  bobu 
bered,  payable  to  bearer,  and  one  of  a  large  number  outstanding  overdae, 
having  received  notice  that  it  had  been  stolen,  and  paying  it  to  the  pemn 
presenting  it,  without  inquiry,  is  liable  to  the  true  owner,  although  he 
had  received  no  offer  of  indemnity,  had  been  in  the  habit  of  paying  such 
coupons  as  If  current,  and  gave  notice  to  the  true  owner  of  the  name  of 
the  person  receiving  payment.  Hinckiey  v.  Union  Poeijlc  B.  &  Co, 
(Mass.),  297. 

12.  Railroad  crossing  highway — duty  of  peraon  on  hi^way  lo  stop  and  Us- 

ten.]  The  plaintiff  driving  over  a  railway  at  a  highway  crossing,  his  hone 
caught  his  foot  between  the  rail  and  planking,  and  fell  down.  For  two 
minutes  the  plaintiff  was  busied  in  trying  to  disengage  the  foot,  when  a 
train  passing  broke  the  horse's  leg.  JSM,  that  the  rule  that  the  plaintiff 
should  have  stopped,  looked  and  listened  before  driving  on  to  the  track, 
was  not  applicable.  Baugkman  v.  8h&nango  and  Allegheny  Baikroad  Cam' 
pany  (Penn.  St.),  690. 

13.  Street  railway  —  evidenoe  of  enqdoyee's  hours  of  work — duty  to  stop 
car  for  persons  approcK>hing  traofc.]  A  child  sixteen  months  old  wis  in- 
jured by  being  run  over  by  a  street  railway  car.  The  court  admitted  evi- 
dence  of  how  many  hours  the  drivers  and  conductors  were  daily  employed, 
in  order  to  show  that  the  driver  was  physically  unable  to  discbaige  hia 
duty  at  the  time.  HM^  error.  The  court  charged  that  if  the  driver  saw 
the  child  in  the  street,  approaching  the  car,  and  in  such  dose  proximity, 
that  the  child  might  reach  the  track  before  the  car  passed,  it  was  negligeot 
not  to  stop  the  car.  Held^  error.  PhUaddpMa  GUy  Pitnenger  BaOwag 
Company  v.  Henrice  (Penn.  St.),  699. 

14^  Signing  note  without  reading.]  In  an  action  on  a  promissory  note,  bj  a 
boTia  fide  bolder  against  the  makers,  the  defendants  jointly  answered  that 
their  signatume  were  procured  by  the  payee's  fraud  and  repreaentauoQ 
that  the  note  was  a  different  contract,  and  that  one  of  the  makers  could  not 
read  English,  and  that  the  note  was  incorrectly  and  fraudulently  read  it 
him  by  the  payee.    Held,  insufficient.    BfiddeU  v.  Fhaior  (Ind.),  177. 

As  BAxnc,  669 ;  Cabribr,  661, 744, 758;  (Contract,  428 ;  Damaobb,  766;  B(i» 
TBB  AND  Sbrvamt,  843,  491»  621,  620,  684 ;  Mukicipal  Corforaikui,  M^ 
898, 894, 468, 768,  814;  Statutb,  198;  Tbubteb,  646. 

NEGOTIABLE  INSTRUMENT. 

L  ikooeptance — plaoe  of  demand.]  A  draft  being  accepted  without  spsdiy 
ing  any  place  of  payment,  it  is  sufficient  to  preeent  it  for  payment  it  thi 
place  of  its  date.     WiitlanMhi  v.  amiih  (N.  C).  682 
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&  AlUratioB  —  ii—Wng  note.]  An  nnaathorised  sealing  of  a  negotiable  note 
after  execation  renders  it  void.     Va/ughan  ▼,  Fouler  (S.  C.  ),  781. 

%  paztnenliip — indonemeiit.]     A  partnership  purchased  goods,  and 

one  of  the  partners  delivered  in  payment  a  note  of  third  parties  pay- 
able to  the  order  of  another  of  the  partners,  and  indorsed  by  the  partner 
00  delirering  it,  in  the  name  of  the  payee,  bat  without  his  knowledge  or 
eonsent.  Subsequently  the  words  '*  or  bearer"  were  inserted  in  the  note 
without  the  knowledge  or  eonsent  of  the  makers.  Held,  that  the  makers 
were  not  liable.    McCauiey  ▼.  Chrdon  (Ga.),  68. 

4.  Attorney  fee  —  amount  blank.]    A  promissory  note  providing  for  the  pay- 

ment  of  '* per  cent  attorney's  commissions  if  collected  by  legal  pro- 

eess/'  is  not  negotiable.    Johntton  v.  8petfr  (Penn.  St.),  676. 

5u  Chack  —  no  payee.]  An  order  for  the  payment  of  money,  '*  to  order  of 
on  sight,"  drawn  on  bankers,  without  specifying  any  payee  or  leaving  any 
blank  for  the  insertion  of  his  name.  Is  not  a  check,  and  no  action  lies  on 
it  for  non-payment.     MelrUoih  v.  Lytle  (Minn.).  410. 

6*  SetUvery  for  anteoedant  debt — bona  fide  holder.]  A  firm,  being  indebted 
to  the  plaintiff,  delivered  to  it  a  note  made  by  A.  for  the  accommodation 
of  B.,  and  by  B.  indorsed  to  the  firm  ;  and  the  plaintiff  at  the  same  time 
surrendered  a  dishonored  check  of  the  firm  which  they  had  previously 
given  for  the  same  debt.  HM,  that  this  did  not  constitute  the  plaintiff  a 
bona  fide  holder,  so  as  to  exclude  proof  of  a  wrongful  diversion  of  the  note 
by  the  payee.    PhanisD  Ineuranee  Company  v.  Church  (N.  Y.),  494. 

7.  XMH^srad blank  as  to  date  —  fraudulent  filUng  of  blank.]    The  maker  of 

a  note  delivered  it  to  the  payee,  blank  as  to  date,  with  authority  to  fill  in 
the  dates  when  the  goods  for  which  it  was  executed  should  be  delivered. 
Without  delivering  the  goods,  the  payee  filled  in  the  date,  and  tranafHrred 
the  note  to  a  purchaser  in  good  faith.  Held,  that  the  latter  could  main- 
tain  an  action  thereon.     Overton  v.  MaUheiJOS  (Ark.),  9. 

8.  Insufficient   presentment  —  reoovery  of  amount  paid  on,  by  indorser.] 

If  a  promissory  note  specifies  no  place  of  payment,  presentment  at  the 
maker*s  former  place  of  business,  without  inquiry  for  his  residence,  will 
not  bind  the  indorser;  and  the  note  being  dishonored,  if  the  indorser  pays 
it  to  the  holder,  he  may  recover  the  amount  so  paid  on  subsequently  learn, 
ing  the  invalidity  of  the  presentment.  Talbot  v.  National  Bonk  of  the 
CommonweaUh  (Mass.),  802. 

0.  Payment  —  placing  funds  at  place  ol]  The  maker  of  a  note,  payable  at 
the  office  of  his  factors,  placed  sufficient  funds  there  on  the  day  of  ma- 
turity  to  pay  it.  In  a  subsequent  settlement  with  his  factors  he  was 
credited  with  the  amount,  but  the  note  was  not  taken  up  or  produced. 
Hie  factors  had  transferred  It  before  maturity  to  a  purchaser  in  good  faith. 
who  had  neglected  to  present  it  for  payment  at  maturity.  The  factors 
fubaequently  failed.    HeXd,  that  the  transferee  could  not  maintain  an  ac- 
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tion  thereon  against  the  maker.    Bank  of  CharletUm  National  Banking 
Astociattan  v.  Zam  (S.  C),  738. 

.1Q»  noaHmrrmder  of  iiurtniineiit.]      The  drawer  of  a  draft  paid  the 

amount  of  it  to  the  indorsee,  who  had  not  the  pooaeesloii  of  the  drafw 
but  agreed  to  get  and  surrender  it,  and  gave  a  receipt  in  fall  of  it.  Ileld, 
that  this  did  not  protect  the  drawer  against  a  suit  on  the  draft  by  the  bonA 
fide  holder  to  whom  the  indorsee  had  transferred  it.  WUeox  y,  AyJUbman 
(Qa.),  92. 

11.  Promise  to  pay  forged  note  —  public  policy.]  A  promise,  \xj  one  wIiom 
indorsement  on  a  note  is  forged,  to  paj  the  same,  is  void  as  against  public 
policy.     ShiAfT  v.  Vandike  (Penn.  St.),  702. 

12.  IVansfer  —  restrictive  indorsements]  The  pajee  of  a  note  indorsed  it  in 
blank.  The  transferee  filled  up  the  blank,  making  the  note  payable  to  a 
bank  (without  the  words  "  or  order  ")  for  collection  on  his  account.  The 
bank  failing  to  collect,  returned  it  to  him,  indorsed  by  its  cashier,  "  witlu 
out  recourse."  He  then  reindorsed  and  retransferred  it  to  the  plaintifll 
HM,  a  valid  transfer.  FatMett  v.  National  Life  Inturance  Company  fif 
the  United  States  (III.),  95. 

13*  Uncertainty  as  to  time  and  amoimt  —  eqidties.]  An  instrument  in  the 
form  of  a  note,  payable  on  a  certain  day,  for  a  certain  amount,  with  eonii- 
sel  fees  and  expenses  of  collection  if  sued  or  placed  in  the  hands  of  an 
attorney  for  collection,  and  conditioned  that  the  payee  shall  have  power  to 
declare  it  due  before  maturity  at  any  time  he  may  deem  it  insecure,  is 
not  negotiable,  and  is  subject  to  equities  although  transferred  before  ma- 
turity.   First  National  Bank  of  New  Windsor  v.  Bynum  (N.  C),  601 

14.  Implied  warranty  —  aooommodation  pi^ier.]  On  the  transfer  of  a  bill  by 
the  indorsee,  there  is  no  implied  warranty  or  representation  that  it  is 
drawn  against  funds,  or  is  not  accommodation  paper;  and  the  indoisee's 
mere  neglect  to  communicate  the  fact,  known  to  him,  that  it  is  not  diawn 
against  funds  and  is  for  accommodation,  is  not  fraudulent-  PsopUt  Bttsh 
of  City  of  New  York  v.  Bogart  (N.  Y.),  481. 

Bow  executed  by  pablio  officer.]    See  Aobnot,  180. 

Signing  by  agent.]    See  Aobnct,  22. 

Signing  without  reading.]    See  Nkgligbncb,  177. 

See  Bill  of  BxcHAKes,  516 

NOLLE  PROSBQUL 
See  Malicious  Pbobboutioh,  MK 

NOTEa 

Action  —  by  parent  for  death  of  minor  child,  716. 
Adoption  — comity,  848. 
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■>fkigi^wgalali<»  about  p^/lng  on  produelioD  of  pMS-bodk,  Wk 
Oanitr — of  pMaengen  —  boarding  and  leaving  can  in  motio&y  884^ 

damage  to  railway  by  sodden  and  heavy  rain-fall,  749. 

Oonfliot  of  law  —  preenmption  aa  to  foreign  law»  884. 

Oontraot  —  illegal  —  compromise  of  crime,  208. 

Ooxporaiflon — subeeription  to  stock,  216. 

Dead  — qnit-clidm  —  recording  of,  100. 

Dalhrary ^symbolical  —  when  yalid  in  respect  to  the  statnte  of  frauds  ML 

EMdanoa  —  antecedent  —  declarations  of  deceased  —  res  gettm,  88. 

<-^—  harden  of  proving  negative,  148. 

— »  settlement  by  principal  aa  agidnst  sarety,  284. 

<-^—  Jndgment  against  principal  —  effect  of,  as  to  surety,  262. 

^—  alteration  of  written  instrament  —  question  as  to  when  madOt  280. 

^—  admission  —  subscribing  witness,  826. 

custom  —  travelling  salesman,  880. 

See  Conflict  op  Law. 

— mirrors,  etc,  472. 
—  repudiation  —  infant's  f rami ,  1 1 :>. 
Insnrance — contract  not  effected  by  paymeut  of  premium  by  stranger,  880. 
— —  failure  to  pay  premiums  through  insanity,  600. 

"  burning  fluid,"  etc.,  660. 

Judge  —  arbitrator  —  civil  liability  for  corrupt  action,  188. 

X«andlord  and  tenant — apportionment  of  rent ;  insurance  by  tenant  lor  land^ 
lord  of  premises  with  covenant  to  repair,  288. 

BBcrtgage  —  of  after^cquired  personal  p/operty,  728. 

IgmlaiiMd  corporation  — steam  railway  in  street,  224. 

-^»-'  right  to  draw  water  from  private  dam,  274. 

MagUgenoa — contributory — of  traveller  on  highway  at  railroad  CRNNdng^^ 
when  not  bound  to  stop  and  listen,  091. 

— —  contributory  —  riding  on  platform  of  street  car,  710. 

— —  railroad  omitting  to  maintain  flagman  at  highway  crossing,  448. 

of  master — general  superintendent  acting  as  co-servant,  624. 

-^--*  when  driver  of  car  bound  to  stop  for  approaching  child  a%  enm^tof^  iOL 

Magotiabla  instmment  —  restrictive  indorsement,  00. 

•^— •  how  executed  by  public  officer,  142. 

attorney  fee  in,  677. 

■■      promise  to  pay  forged  note.  704. 

.  ■*..  payment  —  placing  funds  at  place  of,  786L 
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NOTES  —  Cantiny^ 

OAo«  and  ofioMT— eleefeloii  —  bribeiy  by  cflbriag  to  pwloiiii  datim  Cm  iMl 
than  legal  salary,  428. 

Partnaxahip  —  agreement  to  work  ftmn  on  ahaiea,  600. 

levy  on  indiyidoal  partner's  interest  in  firm  property,  840. 

Bale  —  conditional  —  title  of  banaflde  pnrehaser  from  Tendee,  Wi 
Schools  —  common — modem  languages  taught  in,  189. 
Seduction  —  person  sedaced  cannot  sae  for,  448. 
SUtnte  — extra-territorial  force,  100. 

ratifying  irregular  or  voidable  contracts  or  acts,  807. 

Stock —  transfer —  rights  as  between  conflicting  daimanta^  88i. 
Surety  —  8e6  Eyidbncb. 
Ttada-mark  —  figures,  806. 

—  fancy-name,  084. 

Water  —  8ee  Municipal  Ck>BFORA.TiOH. 
Water-oourse  —  definition  of  —  surface  water,  8481 

—  diyersion  of,  by  municipal  corporation,  374. 
Win ^ooBStniotkMi— life  estate  or  fee,  104. 

NOTICE. 

866  SURBTT,  687. 

OFFICE  AND  OFFICES. 

1  Bifbery — dler  by  candidate  to  poffoim  duties  lor  Isas  than  kgtl  km] 
A  public  offer  to  the  electors,  by  a  candidate  for  public  ofllce  to  perfoi* 
the  duties  of  the  ofllce  for  less  than  the  legal  salary  or  fees,  infilidaMf 
his  election.     8tate  ex  reL  AUomey-QtMral  v.  GoOAur  (Mo.),  417. 

8.  Publio  — uttra  ▼ires— ratification  by  Staler]  Where  an  agent  of  the  Mi, 
without  authority,  sells  property  of  the  Sute  and  takes  a  note  in  yKfJuaA, 
the  legislature  may  ratify  his  act  and  enforce  the  note.  8U^  ?.  Imm 
(Minn.),  896. 

OPINIONS. 
Bee  EviDEKCK,  168. 

ORDINANCE. 
As  MmnciPAi.  Corporation,  808, 818, 68ft 

PAJIDON 
AAsr  punishment  ]    See  Criminai.  Law,  458. 

PARENT  AND  CKILr. 

L  Custody  of  child— divorce  In  anothar  Sufte^]  (Wenta  haa  been  (Uvtueii 
by  the  decree  of  a  Wisconsin  court,  for  IK^  Ualt  or  *,he  wif •»,  aaH.  the  s» 
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PARENT  AND  CHILD— OwKftiMMd 

todj  of  the  children  had  been  decreed  to  the  father.  The  children,  re- 
spectively foar  and  five  jean  old,  were  in  the  care  of  the  mother,  living 
with  her  parents  in  Kansas,  the  latter  providing  well  for  them  in  an  ele- 
gant  home.  The  mother's  condnct  since  the  divorce  had  been  irreproach- 
able. The  father  was  a  travelling  salesman,  generally  on  the  road,  and 
having  no  home  to  offer  the  children,  except  under  the  care  of  his  mother 
or  hired  servants.  On  the  petition  of  the  father  for  the  possession  of  the 
children,  held,  that  they  should  be  committed  to  the  custody  of  the  ma- 
ternal grandmother,  upon  security  to  keep  them  in  the  jurisdiction  of  the 
court  and  produce  ihem  when  required,  with  leave  to  the  father  to  visit 
them  at  her  house,  or  take  them  away  at  any  time  for  a  day  within  the 
county,  upon  security  to  return  them.    In  the  Matter  ofBwt  (Eans.),856. 

8.  Step-father  and  step-ohlld.]  A  step-father  who  receives  his  step-child  into 
his  family  and  keeps  him  as  a  part  of  it,  cannot  recover  for  U«  rapports 
QeirdM  v.  Wemr  (Iowa),  339. 

Aotkm  by  parent  lior  death  ol  child.]    Bee  Aotioh,  714. 

Oonliibatory  negligenoa  of  parent]    Bu  NBOLiasNca,  706u 

Bee  QiFT,  815;  Mastsb  and  Bbbyant,  447. 

PARTNERSHIP. 

X  ilgreeniisnl  to  work  furm  on  shares.]  An  agreement  to  carry  on  a  laiB, 
one  furnishing  the  land,  outfit  and  necessary  money;  the  other  furnishing 
laborers  and  superintending;  half  the  money  furnished  to  be  repaid  and 
the  profits  to  be  divided  between  them;  constitutes  a  partnership.  Hey* 
node  V.  Pool  (N.  C),  607. 

2.  What  does  not  oonstitiite.]    An  agreement  between  two  members  of  a 

partnership  and  a  third  person,  with  the  knowledge  and  assent  of  the 
other  partners,  that  the  third  person  should  share  in  a  certain  proportion 
in  the  profits  and  losses  of  the  two  contracting  partners  in  the  partnership 
business,  does  not  make  such  third  person  a  partner  or  liable  for  the  part- 
nership debts.    Burnett  v.  Bnyder  (N.  T.),  527. 

3.  Iievy  on  Indivldnal  partner's  Interest  in  firm's  property.]    Partnership 

property  may  be  seized  on  attachment  or  execution  against  an  individual 
partner,  and  his  interest  therein  may  be  sold.  Sershfield  v.  Ck^n  (Kans.^ 
887. 

4  Notloe  of  dissolution  —  dealers.]  Agents,  clerks  and  salesmen  of  one  with 
whom  a  firm  has  had  dealings  are  not  entitled  to  actual  notice  of  its  dlsso- 
lution.    Bkihmrdeon  v.  Bnider  (Ind.),  168. 

Bee  Nbootiabub  Inbtbuhbnt,  68. 

PAYMENT. 
Bysherift]    /8m  Sttbrooation,  794. 

Voluntary  and  excessive.]    Bee  Adionibtbator,  670. 

Bee  Nbgotiablb  Instrument,  D2.  738 
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PHOTOGRAPHa 
8t€  EviDKHOB,  (Ml 

PLEDGE. 
8U  EXBCUTOR,  (194. 

PRECATORY  WORDa 
See  Will.  572. 

PRESENTMENT. 

Bm  KBQOTIABLB  iNSTRUMBNTy  800,  688. 

PRESUMPTION. 
See  Etidekce,  583. 

PRIVILEGED  COMMUNICATION. 
See  Tblboraph,  426. 

PROMISE. 

CohwUryi  by  pablic  offioar,  to  pay  amoimt  omittod  by  ■■*«»^*^  on  Mttl* 
m«iit]  A  countj  treasurer's  accoants  were  seUled  and  became  a  jiiidg> 
ment,  final  and  conclusive.  Subsequentlj  an  innocent  error  was  dis> 
covered  in  favor  of  the  county,  and  tbe  treasurer  orally  pranlsad  hii 
successor  to  pay  tbe  amount.  Held,  an  enforceable  pramiBe.  Stdtii^i  v. 
County  of  Crawford  (Penn.  St.),  687. 

To  pay  forged  note.]    See  Njsootiable  Instrumbnt,  708. 

PUBLIC  POLICY. 
Pnmiie  tvi  pay  forged  note.]    See  Negotiable  iRfiTRUMXHT,  708. 

See  Contract,  93. 

RAFTS. 
See  CoNBTiTUTiONAT*  Law,  887 

RAILROADS. 
OonlnMt  between  connecting.]    See  Bailment,  404. 
OBuaakai  to  otetfop  flagman  at  highway  croasing.J    8^  NaouiexROB,  441. 

See  Oarkibr. 

RATIFICATION 
See  Ofki<:er,  .^96. 

RECEIPT.      • 
Bh  Eyidbmce,  839. 
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BBOISTRATION. 
8u  Dbbd,  106. 

RES  GEST  A 
See  CBDcnr AL  Law,  7d. 

BEWABD. 
'.]    See  MuHiGiPAL  GospoBAXioir,  174. 

RIPARIAN  OWNER. 
See  Watbb  akb  Watkrooubsb,  899. 

SALE. 

I.  Oondttlonal  —  tiUa  of  bona  fido  parohaMr  from  vondoo.]  FamitiiM  wm 
■old  apoD  the  written  agreement  of  the  pnrchaaer  to  pay  not  less  than  five 
dollan  a  week  until  the  price  was  paid,  the  goods  to  be  and  remain  the 
property  of  the  seller,  sabject  to  removal  npon  failure  to  make  any  or  all 
of  such  payments.  The  furniture  was  delivered  to  the  purdiaser,  and  he 
failed  to  make  any  payment,  and  sold  it  to  a  third  person  who  had  no 
knowledge  of  the  agreement.  HM,  that  the  latter  got  valid  title  BtmdU 
fiM  V.  Hunteman  (Penn.  St.),  661. 

fli  By  mortgagee  ci  ohatUls  —  warranty.]  On  a  sale  of  chattels,  announced 
as  made  by  virtue  of  a  mortgage,  there  is  no  implied  warranty  of  title. 
Harrie  v.  Lynn  (Kans.),  268. 

H.  Part  delivery —  reoovery  pro  tanto.]  The  plaintiff  contracted  to  sell  and 
deliver  699  boxes  of  glass  to  defendant,  delivery  to  be  made  at  one  time. 
Prior  to  any  delivery  the  defendant  wrote  to  plaintiff  asking  for  immediate 
delivery  of  a  small  portion,  and  plaintiff  thereupon  delivered  866  boxes. 
The  defendant  received  and  used  this  quantity,  and  afterward  wrote  that 
he  wished  the  order  completed  in  a  reasonable  time.  A  correspondence 
ensued  as  to  the  terms  of  the  agreement.  The  plaintiff  subsequently 
offered  to  complete,  but  defendant  declined  on  the  ground  that  the  time 
had  elapsed.  JIM,  that  the  plaintiff  could  recover  for  the  amount  de- 
livered.   Awry  V.  WiUeon  (N.  Y.).  508. 

4b  b  fibot,  through  supposed  agent  ]     If  one  sells  goods  in  fact  to  a  second, 

supposing  that  the  sale  is  really  to  a  third  through  the  second  as  his  agent, 

and  solely  in  reliance  on  the  third,  although  the  second  sells  them  to  the 

third,  the  first  cannot  recover  therefor  from  the  third.    Stoddard  v.  Ham 

(Mass.),  369. 

SAVINGS  BANK. 

See  Bank,  669. 

SCHOOLS. 

OoMmon  —  modem  languages  taught  in.]    Under  the  provision  of  the  school 

law  allowinfif  instruction  in  *'  such  other  branches,  including  vocal  music 
and  drawing/'  as  uiay  be  prescribed  by  the  directors  or  voters,  any  modern 
language  may  be  taught.     Powell  v.  Board  of  Education  (111 )  123- 
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SEAL. 
Bee  MumciFAi^  €k>BFORATiON,  758;  NbgotiabiiB  Imnsmaon,  7SL 

SEWER. 
See  HUKICIFAL  €k>BPORATION,  89. 

SHIP  AND  SHIPPme. 
8u  Carrtrb,  87. 

SIDEWALK. 
Bee  Mi7NiciPAi4  Cobfobation,  814. 

SPECIFIC  PERFORMANCE. 

Oentnot  TOld  by  statute  of  franda  bat  partly  ezaontad.]  Dafeodaata  oiaUj 
ag^reed  to  take  a  leaae  of  plaintiff's  Btorea  for  five  jeara,  thna  Indadng  bin 
to  break  off  negotlatlonB  for  leafiing  to  another  party,  and  to  incur  ezpenae 
in  altering  and  adapting  the  atores  to  their  own  use.  Defandanta  entered 
into  posseBaion  and  paid  rent  for  two  years,  but  neglected  to  ezecafee  the 
written  lease  in  accordance  with  the  agreement  tendered  them  bj  plaintiff 
on  taking  possession,  and  at  the  end  of  two  years  refnsed  to  execnte  the 
lease,  or  longer  to  oocapy  or  pay  rent.  HM,  that  they  ahoold  be  adjudged 
to  execute  the  lease.     Seaman  ▼.  Aechermann  (Wis.),  849. 

STATUTE. 

1.  Ctonatmotioii — mmiioipal  power  to  regulate  alaugbtar-hooaaa-*  pralrfbir 

tlon.]  A  power  conferred  upon  a  city  in  its  charter  to  "regulate  the 
erection,  use  and  continuance  of  Slaughter-houses"  within  the  dty,  ia^> 
eludes  the  power  of  total  prohibition  within  specified  limits  or  loeaUtiea. 
Or<min  v.  People  (N  T.),  564. 

2.  Definitton.]    "  To  resort "  means  to  go  once.    State  v.  Ah  Sam  (NeT.)>  ^* 

3* negligence  —  co-aerv^ant —  detective  and  engineer.]    Under  a  statata 

making  railroad  companies  liable  to  their  employees  for  injuries  sustained 
by  them  by  the  negligence  of  their  other  employees,  a  railroad  company 
is  liable  for  an  injury  suffered  by  a  detective  in  its  employ,  while  in  tbe 
discharge  of  his  duty,  through  the  negligence  of  an  engineer  on  a  ptflsen 
ger  train.    Pyne  v.  Ohieago,  BurUngtan  d  QtUncy  B,  B.  Co,  (Iowa),  196. 

4i  Bztra-terxitoiial  force.]  A  statute,  authorising  a  woman  to  proaecate  an 
action  in  Indiana  for  her  own  seduction,  gives  her  no  right  of  action  where 
the  seduction  was  accomplished  in  another  State,  although  the  illicit  inter- 
course continued  in  Indiana.    BucJdee  v.  EUere  (Ind.),  156. 

%,  Bzciaei]  A  statute  defines  intoxicating  liquors  aa  '  *all  liquors  and  mlxtoiei^ 
by  whatever  name  called,  that  will  produce  intoxication."  HIM,  not  to  t» 
brace  medicines  and  toilet  articles,  not  ordinarily  used  as  beverages,  sadi 
as  tincture  of  gentian,  bay  rum,  and  essence  of  lemon,  althoagh  containing 
alcohol.     Whether  it  embraces  "  McLean's  Strengthening  Cordial  teA 
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STATUTE  —  OanHMied, 

Blood  Puifier/'  a  mixture  of  wbUiky,  sjnip  of  tola  and  Bjrap  of  wild 
eherry,  and  "Sherman's  Prickly  Ash  Bitters/'  ia  a  qaeation  of  fmiA,  /n- 
iooBieoHng  Liquor  Ckue$  (Kans.)*  284. 

See  GoNanTUTiOKAL  Law,  465. 

STATUTE  OF  FRAUD& 

L  Promiso  to  Indemnily  for  becominflf  balL]  An  oral  promise  to  indemnify 
another  for  becoming  bail  for  a  third,  indicted  for  felonj,  is  not  within 
the  statute  of  frauds,  and  is  enforceable.    Andereon  v.  Spenee  (Ind.),  162. 

2*  Fromiae  to  pay  debt  of  another  out  of  his  prop«rty.  J  An  oral  promise  to 
pay  the  debt  of  another  out  of  his  property  placed  in  the  hands  of  the 
promisor  for  that  purpose,  is  not  within  the  statute  of  frauds.  M<uon  v. 
WOeon  (N.  0.)*  612. 

&  SymboUoal  delivery  —  when  valid.]  Parties  orally  agreed  for  the  pur< 
chase  and  sale  of  a  lot  of  cotton,  consisting  of  six  bales,  weighed  and 
stored  in  a  warehouse,  and  the  seller  gave  the  purchaser  an  order  on  the 
warehouseman  for  it.  The  seller  notified  the  warehoaseman  of  the  sale 
and  the  purchaser  applied  to  him  for  the  cotton,  but  deliyery  was  post- 
poned by  agreement  of  the  warehouseman  and  the  purchaser  until  the 
next  morning.  No  money  passed,  and  no  other  writing  was  executed. 
SM,  a  valid  delivery  and  acceptance.     King  v.  Jarman  (Ark.^  11 

See  Spbcific  Psrformakcs,  8S0, 

STEPFATHER. 
See  Parent  and  Child,  289. 

STOCK. 

Tnaut&t — rights  bciw^eu  purofaaser  and  asslgnoe  in  bankruploy.]    The 

owner  of  National  bank  stock  delivered  his  certificate,  with  a  power  of 
attorney  to  transfer  the  ntock,  as  collateral  security  for  his  note.  The 
by-laws  of  the  bank  provided  that  stock  was  assignable  only  on  its  book, 
subject  to  the  National  Banking  Act,  and  that  a  transfer  book  shoald  be 
kept,  and  that  the  old  certificates  should  be  surrendered  and  new  ones 
issued.  The  owner  of  the  stock  afterward  went  into  bankruptcy.  On 
notice  to  him  and  his  assignee  the  payee  sold  the  stock,  and  the  bank,  re. 
fusing  the  demand  of  the  assignee  for  a  transfer,  transferred  it  to  the  pur- 
chaser, ffeid,  that  the  bank  was  not  liable  to  the  assignee  for  a  conver- 
oion.  Also  held,  that  evidence  was  incompetexn\o  show  that  the  original 
transfer  was  kept  secret,  in  order  that  the  owner,  a  director  of  the  bank, 
might  get  a  false  credit  at  the  bank,  the  bank  having  no  knowledge  or 
notice  of  the  arrangement.  Diekintan  v.  Central  NaUonoU  Bank  (Mass.)^ 
851. 

Sdbsoription  to.]    See  Cobpobation,  218. 
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STOGKHOLDEBa 
See  OoBFOBAnov,  199. 

STREET. 
flt— mmnfor  in.]    Bee  Municipal  Co&pobation,  916. 

See  Municipal  Cobfobation,  SiL 

STREET  RAILWAY. 
XHrty  to  stop  oar  for  p«ioiui  approaohlng  tmok.]    Bee  NaoLiam^i 
Riding  on  plalfoitt  of  oar.]    Bee  Nboliobngb,  707. 

SUBPCENA 
Bee  Tblbgraph,  426^ 

SUBROGATION. 

1  AMlgnBMBL]  Unaathorlsed  pajmeiit  bj  a  atmnger  doea  not  diaehaiga  a 
debt,  nor  aathorise  a  anit  at  law  by  him,  anleas  the  debtor  ratUlea  audi  pay- 
ment  by  pleading  or  reliance ;  but  in  equity  the  atranger  will  have  leUel , 
and  in  caae  of  an  agreement  for  an  aaaignment  of  the  debt  the  atianger 
may  enforce  the  demand  without  an  actual  aaaignment.  Neelif  ▼.  Jeim, 
(W.  Va.),  794. 

SL  Payment  of  judgment-debt  by  aheri£]  A  aheriff,  having  or  havhg^  had  aa 
execution  in  his  handa,  may  |>ay  the  judgment-debt  to  the  creditor,  aad 
have  the  same  rlghta  against  the  debtor  aa  a  atranger,  whether  he  takai 
an  aiurignment  of  the  judgment  or  not  Id. 

SUBSCRIPTION. 
To  atook.]    Bee  Cobpobation,  218. 

SUNDAY. 

**  BnaineM  " — funding  money  J  Lending  money  to  be  repaid  on  demand  ia  "  boat- 
ness/'  within  the  meaning  of  the  statute  prohibiting  "labor,  buainen  or 
work,  except  only  works  of  neceaaity  or  charity,**  on  Sunday,  and  sadi  aa 
agreement  is  presumptively  void,  although  the  money  ia  retained  lad 
uaed,  without  any  offer  to  return  it.     Troeweri  v.  Decker  (Wia.),  906. 

2.  CMminal  Jodgment  on.]  A  criminal  judgment  of  a  justice  of  the  peace rsa 
dered  on  Sunday  ia  void.     Bx  parU  White  (Nov.),  466. 

SURETY. 

In  Bvldenoe  —  aettlement  by  prinoipal.]  In  an  action  on  a  county  trasi- 
urer'a  bond,  the  principal's  accountings  and  settlementa, made  in  panni&M 
of  law,  are  conclusive  against  him  and  his  sureties,  in  the  aliaence  of  mis- 
take.    Fhone  County  v.  Jones  (Iowa),  229. 

2.  Judgment  against  principal  —  rea  a^Judioata.]  In  an  action  under  a  sUtate 
to  make  the  sureties  of  a  aheriff  parties  to  and  bound  by  a  jndgiaent  of 
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SURETY  -^  CkmUntied, 

•gaiiut  their  principal,  such  Jadgment  !■  not  oondiuive  oo 
tiie  sureties,  but  only  prima  faoie  evidence  of  liaUli^.  OratM  t.  BnUtief 
(Kami.),  fi4». 

Bk  Mdlio<tosuepriiioipel  — reqiriidt—  of— when  delay  egeased.]  A  few 
weeke  iMfore  the  maturity  of  a  mortgage  a  surety  for  its  payment  told  the 
holder  to  collect  tlie  mortgage  *'  and  not  to  let  it  run  over  the  time  it  is 
doe."  The  holder  delayed  three  years.  The  mortgagor  waa  insolvent 
at  the  maturity  of  the  mortgage  and  so  remained.  There  was  no  finding 
that  the  property  would  then  have  brought  more  than  at  the  time  of  the 
suit  on  trial,  and  no  evidence  of  the  extent  of  depreciation,  if  any.  HMi 
that  the  delay  was  immaterial,  and  that  the  notice  was  insufficient.  Sum 
▼.  Purdy  (N.  Y.),  fi87. 

4b  For  oOoer  —  re-eleotlan  of  prinoipel.]  A  cashier  of  a  savings  bank  gav<« 
bond  with  sureties  for  faithful  performance.  The  bond  was  required  by 
the  by-laws.  It  was  silent  as  to  the  term.  A  statute  prescribed  the  term 
as  one  year  and  until  the  election  of  his  successor.  He  was  twice  annually 
re-elected,  but  gave  no  new  bond.  In  the  third  year  he  defaulted  HM, 
that  his  sureties  were  not  liable.  Saving$  Bank  of  Hannibal  v.  Hwd 
(Mo.),  449. 

6  Relatloa  not  appearing  on  £ioe  of  instmment  —  defonse.]  If  one  has  exe- 
cuted  an  instrument,  apparently  as  principal  but  really  as  surety,  he  is 
bound  to  the  creditor  as  principal  unless  the  creditor  knew  the  true  char, 
actor  of  the  obligation.    Goodman  v.  LUaker  (N.  C).  002. 

SURFACE  WATER. 

tim  MuinoiPAL  GORFOSATiOH,  768 ;  Water  and  Watbb-ooubsb,  160,  941» 

497. 

SURVIVORSHIP. 
Ountnot  as  fa]    See  Com'RACT,  1 . 

TELEGRAPH. 

Messagea  not  privileged  —  subpoena  to  produce.]  An  agent  of  a  telegraph 
company  is  punishable  for  contempt  in  refusing  to  produce  messages  In 
possession  of  the  company,  before  a  grand  jury,  on  proper  process  ;  but  a 
subpcsna  dticee  tecum^  merely  describing  such  messages  by  the  names  of 
the  senders  and  persons  addressed,  and  as  sent  '^  within  fifteen  months 
last  past,"  is  not  such  process.     Ex  parte  Brown  (Mo.),  426. 

TENANTS  IN  COMMON. 
See  Contract,  1. 

TRADE-MARK. 

I^  ^igmres  with  device.]  The  figures  ''523,"  on  hosiery,  in  combination  with 
a  wreath  and  an  eagle,  and  used  to  denote  the  grade  and  the  origin  of  the* 
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TEADE-M  ARK  —  ConHnuetL 

mawnfaoture,  are  a  valid  trade-oiark.    Lamrenee  Metmtfaeturmg  Oompati§ 
T.  LoweU  Eati&rif  MUia  (MasB.),  WSL 

d.  *PHd«"  olgan.]  "  Pride  "  is  a  good  trade-mark  for  dgan,  and  its  use  bj 
others  than  the  original  naer  will  be  restrained,  althoogh  aoeompaiied  bf 
diatinctiye  labels.    JJwr  ▼.  Abrahami  (N.  Y.).  6t)9. 

H.  *  Shaiver  wagon,  Bldora".  The  plaintiff  had  for  several  jsars  made  wagoss 
at  Eldora,  and  painted  on  them  In  one  general  stjle  the  words  '*  Shaver 
wagon,  Eldora."  The  defendant,  his  brother,  had  been  his  emplojee,  and 
later  his  partner  in  that  business.  The  firm  was  dissolved,  and  the  plaint- 
iff acquired  its  property  and  continued  the  business.  Two  years  after,  the 
defendant  set  up  the  same  business  In  the  same  town,  and  painted  the 
same  words  on  his  wagons,  in  the  plaintiff's  general  style,  but  with  slight 
changes  In  form,  and  adding  his  own  initials.  The  resemblance  was  cal- 
culated to  deceive  the  public.  HM^  that  the  defendant  should  be  le- 
straSned.    Shoder  v.  Shaver  (Iowa),  194. 

TRIAL. 
See  Cbimuial  Law,  109, 648. 

TROVER. 

DsloDse  of  title  In  a  third,]  In  trover  It  Is  a  good  defense  that  the  piupsr^ 
belongs  to  a  third,  between  whom  and  the  defendant  there  is  no  privity. 
Boyce  v.  WiUiams  (N.  C),  618. 

TRU8T. 

Receipt  of  pvooeeds  of  mortgaged  ohatteis  for  debt]  The  owner  of  mort- 
gaged cattle  sold  them,  and  with  the  proceeds  paid  his  debt  to  a  bank  ia 
another  county,  where  the  mortgage  was  not  filed,  the  cashier  having  do 
knowledge  of  the  circumstances  except  that  the  money  aroee  from  a  sals 
of  cattle.  EM,  that  the  bank  was  not  liable  to  the  holder  of  themoitgigs 
lor  the  proceeds.    Burnett  v.  Ghietafion  (Iowa),  190. 

iSM  Gift,  871;  Mobtqagb,  47S. 

TRUSTEE. 

Of  MKvings  bank  —  penonal  Uabiltty  lor  nQgUgenoe.]  A  savings  bank  wii 
incorporated  in  1867,  and  up  to  1875,  when  a  receiver  was  appointed,  did 
business  in  leased  premises.  The  deposits  in  the  bank  at  no  time  exceeded 
about  $70,000,  and  during  each  year  but  one  the  expenses  of  the  bank,  in- 
cluding interest  to  depositors,  exceeded  its  Income.  At  a  time  when  Uic 
bank  was  substantially  Insolvent,  the  trustees  purchased  a  lot  cosdoi 
$29,000,  on  which  a  building  for  the  use  of  the  bank,  costing  $87/)00,  wii 
erected.  In  1875,  a  receiver  was  appointed,  and  this  building  and  lot 
subject  to  a  mortgage,  and  other  assets,  producing  only  about  $1,000,  con 
(ilitated  the  whole  property  of  the  bank,  and  the  lot  and  boOdlng  vw0 
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aflflirwttid  iwept  awiiy  bj  the  mortgage.  In  an  aetkm  Isj  the  leoeiyer 
agalnat  the  trosteM  for  the  loee,  AM,  that  a  jxaj  were  justified  in  finding 
that  the  tnistee^  tailed  in  exercising  the  pmdence  whieh  the  law  requires^ 
and  wero  l^'^W  4pf  the  loss  sostidned.    Huny,  Owy  (N*  T.).  546. 

ULTRA  TiBEa 
See  Officbk,  806. 

USURY. 

OoalM»ilMctolnoiw8talatobecacecatadlnanotlMr.]  The  plaintiff ,  a  Penii- 
fljlTania  Ki^t^^^wg  corporation,  agreed  in  that  State  with  defendant,  a 
citiaea  of  New  York,  for  the  renewal  of  a  note,  made  by  the  latter  and 
held  by  the  former.  The  renewal.note  was  made,  dated,  and  payable  in 
New  York,  and  was  mailed  by  the  defendant  to  the  plainti£f,  with  a  check 
for  the  discount.  The  discount  was  at  a  rate  lawful  in  Pennsylvania  but 
unlawful  in  New  York.  Held,  that  the  note  was  not  usarioos  in  New 
York.     Wayne  Cfauniy  Saeinge  Bank  ▼.  Low  (N.  Y.X  588, 

VERDICT. 
'  tsaenoe  of  prisoner  at.]    See  OBDcmAL  Law,  648. 

Su  Cbdonal  Law,  645. 

WAIVER, 
See  IirsuBANCS,  501. 

WARRANTY. 
Jn  ofaatlol  mortgage  sales.]    See  Sai^b,  268. 
.biiplied.1    ^ImNbgotiabue  lirsTRmnBNT,  481. 

WATER  AND  WATER-COURSE, 

L  Sorfisoe  water.]  Where  surface  water,  supplied  by  the  falling  rains  and 
melting  snow  from  a  hilly  region  or  high  bluffs,  by  the  natural  forma- 
tion of  the  ground  is  forced  to  seek  an  outlet  through  a  gorge  or  ravine, 
and  by  its  fiow  assumes  a  definite  and  natural  channel  through  which  it 
escapes  at  regular  seasons,  and  such  has  always  been  the  case  within  the 
memory  of  man,  one  adjacent  land-owner  has  no  right  to  obstruct  such 
flow,  to  the  damage  of  another.     Oibbs  v.  WitUame  (Kans.),  241 . 

d.  Definition  oL]  But  there  must  be  a  distinct  channel,  the  bed  of  a  stream, 
with  well-defined  banks,  cut  through  the  turf  and  into  the  soil  by  the 
flowing  of  the  water  ;  presenting  on  a  casual  glance  to  every  eje  the  un- 
mistakable evidences  of  the  frequent  action  of  running  water  ;  and  not  a 
mere  depression;  and  such  flow  must  be  necessary  to  prevent  the  fiooding 
of  a  considerable  tract  of  land.  Id, 

3«  Surface  water  —  conoentration  and  increase  on  anotheir's  land.]  The 
owner  of  an  upper  field  may  not  ao  concentrate  surface  water  upon  his 
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own  Und  ae  to  increape  Ita  aAtand  flow  apon  «  lower  field  of 

T&mplekn^v,  Voshioe  {huL),  ISO. 

4 obitniDtion.]     The  aurfMe    water    on   iha   jdainftUra   land    oidi- 

narily  drained  into  a  n&toral  wator^ooorae  flowing  tkroiigh  hla  land  and 
the  defendant's.  The  plaintiff  opened  a  quany  on  hia  laad»  and  in  the 
winter  the  surface  water,  the  snow  water,  and  the  water  from  small 
streams  cut  off  by  the  excavation  accomulated  in  the  ezcayation.  In  the 
spring  the  plaintiff  pumped  the  water  from  the  excavation  into  the 
water-course.  During  this  process  the  flow  was  greater  than  nana],  hot 
the  capacity  of  the  water-oonrse  was  sufficient  to  carry  it  ail  otf;  tofcetber 
with  the  natural  body  of  the  stream.  Defendant  filled  up  the  channel 
and  dammed  the  stream,  ehus  throwing  hack  the  water  on  plaintiff's  land, 
BM,  that  the  plaintiff  could  comp^  the  removal  of  such  ohetraolioiis, 
and  restrict  such  interference  with  the  flow  of  the  stream.  MeConmiek  v 
Eoran  (N.  Y.).  479. 

6.  Riparian  rights  In  naTigahle  stream.]  The  State  may  authorise  a  riparian 
owner  upon  a  stream  not  navigable  at  the  point  in  question  but  becoming 
navigable  below,  to  dam  the  stream  and  use  the  water  for  his  purposes, 
but  not  to  the  injury  of  other  riparian  owners.  MoniR  ▼.  8L  Afdktm^ 
FaXU  WaUr-Power  Company  (Minn.),  899. 

8U  MuniCIPAIi  CORPORATIOH,  9fi& 

WILL. 

U  Oonstmotlon — legacy,  how  sttared.]  A  testator  bequeathed  a  fund  as  fisi 
lows:  in  equal  shares,  one  to  his  married  daughter,  Melinda;  one  to 
Amanda,  Anna  and  Clara,  his  minor  daughters  ;  and  one  to  each  of  two 
other  married  daughters  for  life.  Held,  that  the  three  minor  daughtert 
toolL  each  one  equal  share  with  tlio  others.    JBolman  v.  Priee  (N.  C),  614. 

S.  life   estate  or  fee.]      A  will  contained  the  following  danse:  "To 

my  beloved  wife  P.  (so  long  as  she  remains  my  widow)  I  give  all  the 
income  of  the  home  farm,  on  which  I  now  live,  containing  two  hnndrsd 
acres,  more  or  less,  with  all  the  tenements  and  appurtenances  belonginft 
thereto,  together  with  all  the  products  arising  therefrom  ;  also,  the  man- 
sion house  in  which  I  live,  together  with  all  belonging  to  it,  and  all  that 
is  in  it,  or  about  it,  I  give  to  my  beloved  wife  P. ,  the  same  to  be  hers  and 
to  belong  to  her  forever."  Held,  that  the  widow  toolL  an  estate  in  the 
realty  for  life  and  widowho<Kl.»iKl  an  absolute  estate  in  the  personal  prop 
erty.     Cooper  y,  Pogus  {Venn.  St.),  681. 

3. remainder.]  A  testator  gave  and  bequeathed  to  his  wife  **  the  fann 

on  which  we  now  reside,  situate,"  etc,  "also  all  my  personal  propert? 
of  every  description,  so  long  as  she  remains  my  widow ;  at  the  expin 
tion  of  that  time,  the  whole,  or  whatever  remains,  to  descend  to  but 
daughter."    ffeld^  that  the  widow  took  only  a  life  estate  in  the  real  sa 
well  as  the  personal  property,  and   that  the  daughter  took  a  vested  rs-^ 
mainder  in  both.     Green  v.  HemU  (111.).  102.  > 
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WILL  —  OmUwued. 

C  BvldonM — bgaoy  — debtof  tMtatortol0gatM,J  A  testator  wm  Indebted 
to  his  adopted  daughter  in  an  unliquidated  amount  lor  senrioes,  Bj  his 
will  he  prorided  legacies  for  her  and  her  daughter  "after  payment  of 
debts/'  to  a  less  amount  than  the  value  of  the  serrioes.  HM^  that  evi- 
dence was  inadmissible  to  show  his  declarations  that  the  legacies  were  in- 
tended as  oompensation  for  the  services,  and  that  there  was  no  presump- 
tion to  that  eflect.    Reynolds  v.  BMruan  (N.  Y.),  655. 

S.  Joint]  A  Joint  will,  conditioned  to  take  effect  on  the  death  of  both,  is  in- 
valid.   Herthjf  V.  CUtrk  (Ark.),  1. 

^  Preoatory  words.]  A  testator  gave  and  bequeathed  all  his  property  to 
his  wife,  "  only  requesting  her,  at  the  close  of  her  life,  to  make  such  dis- 
position of  the  same  among  t^y  children  and  grandchildren  as  shall  seem 
to  her  good.  BM,  that  the  gift  to  the  wife  was  absolute.  Fha$e  ▼•  Wki^ 
WMW-tf  (N.  Y.),  572. 

...      WITNESS. 

DisqnalWiostion  by  foreign  oonviotion.]  One  convicted  in  another  State  of 
an  infamous  oflfense  is  thereby  disqualified  from  testifying  In  Nevada. 
/^te  V.  Foley  (Nov.),  45a 

Proof  fay  snbsoxibing.]    See  Eyidbncb,  624. 

WORDS. 

*  Agricnltmral  products."]    Ae  Mxtnicipal  Gobfobatiov,  M. 
^  BuilttOBS  "]    See  Sjndat. 

^  Bjctorsively.'']    See  CbjmisaL  Law,  44 

(^Inctdnbranoe."]    .S^  Insurance,  880. 

"  Keep^  have  or  nso  | "  '^burning  fluid  or  chemloal  olftk"]    Bb$  lamnLMMOa^ 

647. 
■*  One  pint  i "  *'  five  gallons."]    See  CimaNAi*  Law,  41S. 
"Passenger."]    See  Carrier,  8S2. 
"  Peddler."]    See  Municipal  Corporation,  60. 
*<  Befined  ooal  or  earth  oils."]    See  Insurance,  501^ 
**  Regulate."]    Ses  Statutr,  564 ;  Municipal  Corfosatioir,  MB. 
"  Resort."]    See  Constitutional  Law.  455, 
*^  Vacant  and  unoocopied. "]    See  Insurance,  488. 

*  Wator-coarse."]    See  Water  and  Water-course,  241 
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